This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


A  TREATISE 


CRIMINAL    LAW. 


VOL.  L 
PRINCIPLES,  PLEADING,  AND  EVIDENCE. 


Digitized  by 


Google 


Digitized  by 


Google 


A  TREATISE 


CRIMINAL    LAW 


UNITED    STATES. 


BY 


FRANCIS  WHARTON,  LL.  D., 

AOTHOK  OP  "OOVPUOr  OF  lAWI,"   "  PsSflOBHTS  OF  miOnOBZnS  AMD  PLUIS,"  "lODIGAL  JUBIS- 
PEDSBfCSy**  "  AXmOAM  LAW  OF  EOXICISI,"  ITO. 


SEVENTH  AND  REVISED  EDITION, 

VOL.  I. 
PBINCIPLES,  PLEADING,  AND   EVIDENCE. 


PHILADELPHIA: 
KAY  AND  BROTHER,  19  SOUTH  SIXTH  STREET, 

1874. 


Digitized  by 


Google 


Entered  accordiog  to  Act  of  GongresB,  in  the  year  1846,  by 

Jambs  Kay,  Jr.,  and  Brother, 

in  the  Office  of  the  Clerk  of  the  District  Court  of  the  United  SUtes,  in  and  for  the 

Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1852,  by 

James  EIat,  Jr.,  akd  Brother, 

in  the  Office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1856,  by 

Kat  ard  Brother, 

in  the  Office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  Pennsylvania. 


Entered  according  to  Act  of  Congress,  in  the  year  1857,  by 

Kat  and  Brother, 

in  the  Office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  186J,  by 

Kat  and  Brother, 

in  the  Office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1868,  by 

Kat  and  Brother, 

in  the  Office  of  the  Clerk  of  the  District  Court  of  the  United  States,  in  and  for  the 

Eastern  District  of  Pennsylvania. 

Entered  according  to  Act  of  Congress,  in  the  year  1874,  by 

Kay  and  Brother, 

in  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


RIVERSIDE,     CAMBRIDGE: 
PRINTED    BY  H.  O.  HOUOHTON   AND  CX>MFANT. 


Digitized  by 


Google 


DEDICATION  TO  THE  FIRST  EDITION. 


TO    THE 

Hon.  JOHN  K.  KANE, 


JX7DGB  OF   THB  DISTBICT  COURT  07  THE   UNITED    STATES  FOE  THE   EASTERN   DIS- 
TRICT OF  PENNSYLVANIA. 


Sib  :  I  beg  leave  to  present  to  you  the  following  volume,  pre- 
pared during  the  period  in  which,  as  Attorney  General  of  Penn- 
sylvania, you  were  pleased  to  associate  me  with  yourself  in  the 
prosecution  of  the  pleas  of  the  Commonwealth.  It  affords  me 
great  pleasure  to  take  this  opportunity,  at  the  close  of  the  con- 
nection which  was  thus  established,  of  expressing  my  sense  of 
the  generous  confidence  and  the  powerful  bupport  with  which  you 
honored  me  while  that  connection  lasted.  It  vras  my  good  for- 
tune to  witness  the  unspotted  honor,  the  eminent  ability,  the 
varied  accomplishments,  and  the  professional  skill,  with  which 
you  executed  the  duties  of  the  oflBlce  you  then  occupied ;  and  I 
earnestly  hope  that  for  many  years  you  will  continue  to  adorn 
with  the  same  high  qualifications  the  judicial  station  you  have 
since  been  called  to  fill. 

With  great  respect,  I  remain 

Your  obliged  servant  and  friend, 

FRANCIS  WHARTON. 

Philadelphia,  August  20,  1846. 
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PREFACE  TO  THE  SEVENTH  EDITION. 


The  third  volume  of  this  edition  is  substantially  new, 
and  comprehends  an  independent  treatise  on  Criminal 
Practice.  The  chapters  on  Crimes,  which  in  prior  editions 
were  spread  over  the  second  and  third  volumes,  are  now 
consolidated  in  the  second.  Each  topic  has  been  rear- 
ranged and  in  great  measure  rewritten.  To  allow  room 
for  six  hundred  pages  of  additional  material,  which  I  have 
incorporated  in  the  text,  as  well  as  for  the  reason  that 
the  great  increase  of  the  penal  statutes  of  our  several 
states  makes  any  attempt  at  their  accurate  codification 
incompatible  with  the  limits  of  such  a  work  as  the  pres- 
ent, the  statutes  given  in  former  editions  have  been 
dropped,  except  so  far  as  is  necessary  for  the  elucida- 
tion of  the  text.  The  treatise  now  covers  the  whole 
field  of  Criminal  Jurisprudence.  To  enable  this  exten- 
sion to  be  more  readily  mastered,  I  have  rearranged  the 
topics,  devoting  the  first  volume  to  Principles,  Pleading, 
and  Evidence ;  the  second  to  Crimes ;  and  the  third  to 
Practice. 

One  other  feature  of  this  edition  requires  a  more  de- 
tailed explanation.  Eecent  investigations  have  shown 
that  the  chief  maxims  and  definitions  of  the  English 
Criminal  Law  were  taken  from  the  Roman  and  Canon  ju- 
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rists.  a  It  might,  therefore,  be  well  argued  that  the  rea- 
soning of  those  jurists,  when  laying  down  such  maxims 
and  definitions,  has  the  weight  that  belongs  to  the  opin- 


a  Of  this  the  following  illustra- 
tions may  be  given :  — 

MAXIMS. 

Magna  negligentia  culpa  est,  mag- 
na culpa  est  dolus,  —  This  axiom, 
which,  as  will  be  seen,  lies  at  the 
basis  of  the  penal  law  of  negligence 
(see  infra,  11.  §  1005),  is  found  in 
the  first  paragraph  of  the  Digest, 
tit  si  is  q.  test.  (47,  4). 

Nullum  crimen  est  in  casu. — 
These  words  are  constantly  quoted 
in  our  books  to  qualify  the  prior 
axiom.  They  are  given  as  a  maxim 
by  Cicero  in  his  speech  p.  Plane. 
14. 

Dclibs  circuitu  non  purgaiur, — 
Fraud  is  not  purged  by  circuity. 
This  is  a  common  maxim  with  the 
old  Roman  jurists,  and  borrowed 
from  them  by  our  own.  It  is  to 
be  taken  as  a  qualification  of  In 
jure  non  remota  causa  sed  prox- 
ima  spectaiur.  For  a  full  expo- 
sition of  which  see  infra,  §  751. 

Ignoraiio  enim  excusatur  nofi  ju- 
ris, sed  facti.  —  In  various  shapes 
this  is  repeated  by  our  old  jurists. 
It  is  found  in  the  Digest,  de  his  qui 
not,  (3,  2),  parag.  11,  §  4.  It  ap- 
pears, with  verbal  modifications,  in 
2  Rep.  3,  and  1  Plowd.  343. 
viii 


Nulla  poena  sine  lege,  an  axiom 
constantly  recurring  in  our  old 
English  books,  is  as  ancient  as  the 
Quaestiones  Perpetuae.  In  the  later 
Roman  jurists  it  is  thus  expanded  : 
Nullum  delictum,  nulla  poena,  sine 
praevia  lege  poenali.  Rein,  ut  in- 
fra, 220. 

In  criminalibus  sufficit  generalis 
malitia  intentionis  cum  facto  paris 
gradus.  —  This,  which  is  reproduced 
by  Lord  Bacon,  reg.  15,  has  been 
universally  accepted  in  our  Anglo- 
American  law.  See  infra,  vol.  11. 
§  965.  It  is  collated  from  I.  18, 
§  3,  of  Dig.  de  injur.  (47,  10). 

Actus  non  facit  reum  nisi  mens 
sit  rea,  was  a  saying  of  the  old 
Roman  jurists,  *'  on  which,"  says 
Mr.  Broom  (Commentaries,  4th 
Lond.  ed.  879;  Am.  ed.  1873, 
878),  "Mr.  Erskine  delighted  to 
expatiate.  See  21  How.  St.  Tr. 
594,  921 ;  27  Ibid.  660-1."  See  its 
application  infra,  vol.  11.  §  1027  a, 
as  used  by  Parke,  B. 

Sufficit  furore  ipso  eum  furio- 
sumpunire.  Modestinus,  1. 9,  §  2.  D. 
de  leg.  Pomp,  de  Par.  (48,  9).  Fu- 
riosum  fcUi  infelidtas  excusat.  Mo- 
destinus, 1. 16 ;  Dig.  ad  leg.  Corn,  de 
sic  (48,  8).  Lord  Coke,  with  a  co- 
incidence certainly  not  accidental. 
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ions  of  our  own  early  courts  when  explainilig  their  deci- 
sions ;  and  it  might  be  further  claimed  that  the  disserta- 
tions on  such  points  of  subsequent  jurists,  down  to  the 


tells  us,  Furiosus  9olo  furore  punu 
tur.  Co.  Litt.  247  h.  But  Modes- 
tinus,  to  the  first  clause  adds  the 
following  important  qualification : 
DiUgetUiiuque  ctutodiendum  esse 
atU  etiam  vinculis  coereendum.  We 
have  here  the  two  prime  features 
of  Roman  law  on  the  penal  treat- 
ment of  insane  defendants,  viz.,  ac- 
quittal of  guilt,  and  confinement  as 
persons  dangerous  to  society. 

In  poenalibus  causis  henignius  in- 
terpretandum  est,  I.  155,  §  2.  D. 
de  reg.  jur.  (50,  17).  Whether 
this  maxim  was  revived  before  Lord 
Bacon's  time,  I  cannot  assert ;  but 
we  find  it  substantially  adopted  in 
the  position  taken  by  that  great 
philosophical  jurist,  and  generaUy 
accepted  in  subsequent  days,  that  in 
penal  statutes  questions  of  doubt 
are  to  be  construed  fiivorably  to  the 
accused. 

Semper  in  dnhiis  henigniora  prae- 
ferenda  sunt.  I.  155,  §  2.  D.  de 
reg.  jur.  (50,  17).  Doubts  are  to 
tell  on  the  side  of  mercy.  In  Coke 
(4  Rep.  26)  we  find  this  rendered 
as  follows :  Benignior  sentential  in 
verbis  generalihus  sen  dubiis,  est  pre- 
ferenda.  ' 

Satiits  enim  esse,  impunitum  re- 
linqui  /acinus  nocentis,  quam  inno- 
centem  damnari. — Successively  was 


this  maxim  declared  by  Trajan,  I.  5 
pr.  D.  de  poen.  (48,  19);  by  Con- 
stantine,  I.  16  C.  de  poen.  (9,  47)  ; 
and  by  Honorius,  Ibid.  I.  22.  Lord 
Hale  gives  us  this  rendering :  7lf- 
tius  semper  est  errare  in  acquietando 
quam  in  puniendo.  But  our  popu- 
lar translation :  That  it  is  better  for 
ten  guilty  men  to  escape,  than  for 
one  innocent  man  to  be  punished,  — 
more  fully  represents  the'  original. 

Non  bis  in  idem.  —  I  am  unable 
to  find  the  original  authority  for  this 
cardinal  maxim.  In  its  present 
shape  (though  sometimes  rendered 
ne  bis  in  idem)  it  appears  constantly 
in  the  writings  of  the  later  jurists, 
and  is  incorporated  among  the  fun- 
damental sanctions  of  the  English 
and  American  law.  Lord  Coke 
gives  the  following  rendering :  Ne^ 
mo  debet  bis  puniri  pro  una  delicto. 
4  Rep.  40,  43.  More  ample  and 
true  to  the  original  is  our  Ameri- 
can constitutional  rendering :  No 
man  shall  be  put  twice  in  jeopardy 
for  the  same  offence.  Lord  Camp- 
bell expands  the  original  as  follows  : 
Nemo  bis  vexari  debet  pro  eadem 
causa  ;  and  calls  it  '<  a  sacred  max- 
im.'* R.  V.  Bird,  2  Den.  C.  C.  216, 
222. 

Pali  quis  injuriam^  eiiamsi  non 
sentiat,  potest,  L.  3,  §  2.  The  un- 
ix 
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present  day,  *may  be  consulted  with  an  advantage  ap- 
proaching to  that  derived  from  the  study  of  commenta- 
tors on  the  same  topics  who  write  in  our  own  tongue. 


conscious  as  well  as  the  conscious 
sufferer  will  be  avenged  by  the  law. 
This  noble  sentiment,  viewing  it 
in  its  widest  scope,  is  at  the  foun- 
dation of  our  law  protecting  the 
memory  of  the  dead  in  prosecu- 
tions for  libel,  as  well  as  of  our 
provisions  for  the  protection  of  in- 
fants, infirm  persons  (langutdi),  a.nd 
persons  of  unsound  mind.  See 
infra,  vol.  11.  §  2508,  2540. 

Gogilatlonis  poenam  nemo  pati- 
tur,  —  This  is  a  saying  of  Ulpian's, 
and  is  given  in  I.  18  D.  de  poenis 
(48,  18),  from  whence  it  took  a 
conspicuous  place  in  the  writings 
of -old  Roman  jurists.  The  Eng- 
lish feudal  judges,  however,  were 
not  prompt  to  recognize  it ;  and 
instead  of  it  Lord  Coke  (3  Inst.  5, 
69)  gives  us,  at  least  for  treason, 
the  maxim,  Voluntas  reputatur  pro 
facto.  This  was  applied  in  Alger- 
non Sydney's  case,  to  the  disgrace 
of  English  law.  But  at  present 
cogitationis  poenam  nemo  patitur 
lies  at  the  foundation  of  our  own 
(see  infra,  vol.  II.  §  2687),  as  it  did 
of  the  Eoman  jurisprudence. 

Nulhis  videtur  dolo  facer e^  qui 
suo  jure  utitur. —  This,  in  various 
readings,  is  used  by  our  old  lawyers 
to  sustain  the  position  that  malice 
cannot  be  charged  criminally  to  the 


exercise  of  a  legal  right.  The  form 
that  I  now  give  is  by  Gains,  and  is 
to  be  found  in  the  Digest,  50,  17, 
clause  55 ;  Mommsen's  ed.  1870, 
II.  p.  960. 

Volenti  ,non  fit  injuria,  —  We 
have  in  these  words,  which  occur 
frequently  in  our  older  books,  and 
which  are  given  as  current  in  Win- 
gate's  Maxims,  482,  a  transposition 
of  an  expression  of  Ulpian,  Nulla 
injuria  est,  quae  in  volentem  fat,  to 
be  found  in  tlie  Digest  (Mommsen's 
ed.  11.  p.  770),  I.  1,  §  5,  D,  de  injur. 
(47,  10).  The  doctrine  is  more 
correctly  expressed  in  another  pas- 
sage of  Ulpian  :  Nemo  videtur  frau- 
dare  eos,  qui  sciunt  et  consentiunt. 
I.  145,  D.  de  reg.  jur.  (50,  17). 
Yet  a  qualifying  maxim  is  given 
by  Papinius  (I.  38,  D.  de  pact.  2, 
14),  Jus  publicum  privatorum  pactis 
mutari  non  potest ;  a  maxim  which, 
as  will  be  seen  (infra,  §  751  c),  has 
been  adopted  in  our  Anglo-Ameri- 
can law.  The  same  may  be  said 
of  another  qualification  introduced 
by  the  Code  (I.  6.  de  pact.  2,  3): 
Pacta,  quae  contra  leges  constitviio- 
nesque,vel  contra  honos  morjes  fiunt, 
nuUam  vim  habere,  induhitati  juris 
est. 

Vim  vi  repellere  licere  Cassius 
scribit ;  idque  jus  natura  comparo" 
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But  even  if  this  be  not  conceded,  there  axe  independent 
reasons  why  the  task  of  appealing,  as  I  do  copiously  in 
this  edition,  to  those  authorities,  may  not  be  without  prac- 


iur.  —  This  we  find  in  the  Digest,  in 
an  extract  from  Ulpian.   I.  1,  §  27. 
D.  de  vi  (43,  16)  ;  Mommsen's  ed. 
II.  584.      Similar  expressions  are 
to  be  found  elsewhere  in  the  Di- 
gest ;  among  which  may  be  noticed 
the  following :  Advertus  pericvlum 
naturalts  ratio  permittit  se  defen- 
ders,   L  4,  pr.  D.  ad  leg.  Aq.  (9, 
2).     Vim  vt  defendere  omnes  leges 
omniaque  jura  pennittunt.     I.  45, 
§  4,  D.  ad  leg.  Aq.  (9,  2).    A  terse 
reason  is  given  for  this  (L  1  C. 
quando  liceat^   3,   27)  :  Melius  est 
oceurrere  in  tempore  quam  post  ex- 
iium  vindicare.     Yet  at  the  same 
time  the  right  is  limited  to  self-de- 
fence, and  cannot  be  used  for  pur- 
poses of  revenge.     I.  3,  §  9,  D.  de 
vi  et  de  vi  arm.  (43.   16).     JSum 
igituTy  qui  cum  armis  venit,  pos- 
sumus  armis  repellere  ;  sed  hoc  con- 
festim^  non  ex  irUervaUoy  dummodo 
sciamuSj  non  solum  resistere  permis' 
sumy  ne  deiictatur,  sed  etsi  deiectus 
quis  fuerity  eundem  deiicere  non  ex 
intervaUoy  sed  ex    continerUi.      In 
Hale,  we  find  a  paraphrase  of  the 
first  of  these  maxims ;  1  Hale  P.  C. 
54  :  Necessttas  quod  cogit,  defendit. 
Other  coincidences  will  be  hereafter 
exhibited.     (IL  §  1019  et  seq.) 

DEFINIO^IGNS. 

Mcdicious  Mischief.  —  With  ma- 


licious mischief,  as  defined  by  the 
old  English  judges,  is  convertible 
the  Roman  Damnum  injuria  da- 
tum. This  offence,  according  to 
B«in  (p.  338),  is  distinguished  from 
furtum  (larceny)  in  two  points: 
first,  it  has  not  the  animus  lucri 
fadendi ;  and  secondly,  it  must  in- 
volve destruction,  total  or  partial, 
of  the  property  of  another.  This 
is  substantially  the  English  com- 
mon law  definition  of  malicious 
mischief.  The  following  specifica- 
tions recall  still  more  strikingly  our  ' 
own  adjudications  on  this  topic:  — 

1.  The  cutting  down  or  destroy- 
ing of  fruit  or  shade  trees  (see 
Gains  in  7  Dig.  arb.  furt.  caes). 

2.  The  injury  of  public  walls  and 
gates,  as  res  sanctce. 

3.  The  damage  or  pollution  of 
watercourses. 

4.  Breaking  of  dams.  This,  in 
reference  to  the  Nile,  was  visited 
with  high  penalties.  I.  10,  D.  de 
extra,  crim.  (47,  11). 

Perjury.  —  Here  we  have  de- 
rived name,  definition,  and  penalty 
(though  with  some  limitations), 
from  the  Roman  law.  Falsum  ju- 
rare  ....  perjurium  est.  Cic. 
de  Off.  III.  29.  By  a  constitution 
of  the  Emperor  Alexander  Severus,  » 
the  violation  of  a  mere  vow  was 
determined  to  be  no  longer  per- 
xi 
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tied  value  to  our  own  criminal  jurisprudence.  We  are 
apt  to  forget  that  the  same  perfection  which  imperial 
Rome  obtained  in  history,  in  poetry,  and  in  oratory,  it 


jury :  Juris  jurandi  contemta  rdigio 
satis  deum  tdtorem  hahet.  Infamy 
(infamia)  was  the  Boman  distin- 
goishing  penalty ;  I.  1.  13,  C.  de 
testib.  (4,  20),  as  it  is  with  the  Eng- 
lish common  law. 

Larceny.  —  The  well  kno ^n  defi- 
nition given  by  Bracton  (150  b),  by 
which  larceny  is  defined  to  be  con- 
'  trectcUio  ret  alienae  fraudulentOy 
cum  animo  furandif  invito  iUo  dom- 
ino, cujus  res  iUa  fuerity  appears 
in  various  forms  in  the  older  jurists. 
By  Gellius,  citing  Sabinus  (Gell. 
zi.  18),  Qui  alienam  rem  attrectavity 
quum  id  se  invito  domino  facere 
judicare  deberet,  Jurti  tenetur;  and 
to  this  are  subsequently  attached 
two  qualifications,  both  of  great  im- 
portance: Sive  scit  cujus  sit  sive 
nescit ;  and  Lucri  fadendi  causa. 
By  PauUus  the  definition  was  sub- 
sequently consolidated :  Furtum  est 
contrectatio  rei  frauduhsa,  lucri 
fadendi  gratia,  vel  ipsius  rei 
vel  etiam  usus  ejus  possessionisve. 
L  1.  §  3.  D.  de  flirt.  (47,  2).  This 
definition,  not  entire,  but  in  frag- 
ments, is  used  by  our  old  English 
lawyers,  —  sometimes  one  fragment 
being  brought  out,  sometimes  an- 
other, as  the  emergencies  of  a  par- 
«  ticular  issue  required.  See  this 
abundantly  shown,  infra,  vol.  11. 
xii 


§  1781.  We  have  in  this  another 
illustration  of  the  fact  that  when  we 
penetrate  deeply  into  our  own  com- 
mon law,  we  find  the  Boman  com- 
mon law  at  the  bottom. 

Robbery.  —  Not  only  is  our  defi- 
nition of  robbery,  as  distinguished 
from  larceny,  taken  from  the  Ro- 
man law  (Rein,  326),  but  to  the 
Roman  law  we  owe  the  term  rob- 
bery. Hapina,  Bona  vi  rapta. 
The  German  "  Raub  "  is  borrowed 
from  the  same  source. 

Libel.  —  Both  name  and  defini- 
tion are  derived  from  the  Institutes, 
IV.  4.  1,  where  it  is  declared.  Si 
quis  ad  infamiam  alicujus  libellum 
aut  carmen  scripserit,  composuerit, 
ediderit  (published),  </o/(n;e  mcdofe" 
cerit,  quo  quod  eorumjieret.  There 
must  be  (1)  exposure  of  another 
to  iniamy,  or,  as  is  elsewhere  stated, 
librum  ad  infamiam  alicujus  perti- 
nentem ;  there  must  be  (2)  malice, 
dolove  mala;  there  must  be  (3) 
some  sort  of  publication,  for  cogita- 
tionis  poenam  nemo  patitur.  As 
with  us,  caricatures  were  included 
in  the  definition :  Qui  cTrtypa/x^tara 
aliudve  quid  non  scriptura  in  notam 
cdiquorum  produxerit  (published), 
item    qui    emendum    vendefidumve 

curaverit.     1.  5.  §  10.  D.  qui.  test. 

• 
(28,  1).     See  further  marks  of  cor- 
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obtained  in  jurisprudence ;  and  that  the  writings  of  the 
Boman  jurists  bear  about  the  same  relation  to  the  dis- 
tinctive  and   peculiar  productions  of  mediae val  English 


respondence  pointed  out,  infra,  vol. 
n.  §  2540,  2549. 

Onnman  Law  Cheats,  —  We 
have  reproduced  in  these  the  Stel- 
iionatus  of  the  imperial  jurispru- 
dence. To  this  offence  (Rein,  329), 
belong  as  constituents  :  (1)  fraud  on 
another;  (2)  latency,  by  use  of 
false  tokens  or  tricks,  against  which 
ordinary  prudence  cannot  guard. 
The  derivation  of  the  term  is  curi- 
ous. The  Lizard  (Stellio)  was  the 
poetic  symbol  for  alert  and  stealthy 
subterfuge,  and  was  in  the  fables 
supposed  to  be  concealing,  in  his 
hurried  and  suspicious  movements, 
some  specific  necessary  to  man. 
Ovid,  Metam.  V.  461;  Virgil's 
Georg.  IV.  243 ;  Plin.  XXX.  10. 
Inde  gteUionwn  nomen  aiunt  in 
tnaiedictum  translatum.  From  the 
same  word,  Stellio^  as  thus  applied, 
come,  no  doubt,  through  the  Roman 
law,  our  own  words  "  stealthy  "  and 
'^ steal;"  though  I  do  not  seethe 
fact  noticed  by  our  lexicographers. 
Yet  SteUioiiatus  was  exclusively  a 
law  term ;  and  I  know  no  stronger 
illustration  of  the  depth  to  which 
the  Roman  law  penetrated  in  old 
English  life.  The  same  may  be 
said  as  to  the  derivation  oi  furtive 
from  furtum,  and  of  larceny  from 
lairocinium. 


Homicide.  —  The  analysis  given 
by  Bracton  (ex  justitia,  necessitate^ 
casu^  voluntate),  as  well  as  the 
designation  of  accidental  homicide 
(per  infortuniam)^  are  taken  from 
Roman  and  Canon  jurists.  Here- 
after, w^en  the  subject  of  homidde 
is  discussed,  numerous  other  traces, 
in  our  own  jurisprudence,  both  in 
terminology  and  definition,  will  be 
found  of  the  Roman  law. 

Attempts*  —  The  Roman  law,  as 
it  stood  down  to  the  sixteenth  cen- 
tury, presented  the  same  unsystem- 
atic view  of  the  law  of  attempt  as 
was  exhibited  by  our  own  until 
very  recent  days.  Undoubtedly 
in  the  old  jurists  we  find  the 
distinction  taken  between  imper' 
fectum  and  perfectum  flagitium  ; 
between  eommissum  and  inchoa" 
turn;  between  coeptum  and  con- 
summatum  ;  between  eoriatus  and 
effectus.  These  terms,  however,  as 
is  stated  by  Rein  (p.  125),  are  not 
used  technically,  as  describing  sep- 
arately punishable  stages  of  one 
offence  ;  but  rather  as  designating 
distinct  and  substantive  crimes,  in 
the  nature  of  our  own  accessary- 
ships,  receiverships,  and  conspira- 
cies. This  is  the  sense  in  which  we 
are  to  understand  the  words  (I.  16, 
pr.  D.  de  poen.  48,  19)  :  Aat  facta 
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law,  as  do  the  Annals  of  Tacitus,  the  Satires  of  Juvenal, 
and  the  Speeches  of  Cicero,  to  the  distinctive  and  peculiar 
productions  of  English  medisBval  literature.     We  are  apt, 


puniuntur  —  atU  dicta  —  avi  scripta 
—  aut  consiiiay  tU  conjurationes  et 
latronum,  &c. ;  expressions  adopted 
by  the  old  English  common  law 
writers  as  to  larceny  and  other 
felonies.  At  the  same  time  came 
the  limitation,  Cogitatio  non  facit 
furem.  I.  1.  §  1.  D.  ftirt.  §  7.  D. 
eod.  I  refer  to  these  passages 
for  the  purpose  of  showing  that 
on  the  subject  of  attempts  the  old 
Roman  law,  imperfect  as  it  was  in 
this  respect,  was  adopted  both  in  its 
provisions  and  its  omissions,  by  our 
own  early  law.  The  modern  Ro- 
man law  has  wrought  out  on  this 
topic  a  system  of  great  philosoph- 
ical subtlety  as  well  as  of  justice. 
At  the  same  results  our  present 
English  and  American  courts  are 
aiming,  though  by  independent  pro- 
cesses. See  fully  the  exposition  of 
tiiis  in  vol.  II.  §  2686. 

TVcflwon.— By  Reeve  this  is  called 
Usse  majestyy  adopting  Glanville's 
classification.  1  Reeves's  Hist.  C. 
L.  (by  Finlason)  462.  The  term  is 
taken  from  the  Roman  law,  whose 
classification  is  followed  by  Brac- 
ton  (118  b).  As  will  hereafter  be 
jBeen  (§  2731),  the  old  Roman  dis-. 
tinction  between  "levying  war" 
and  "aiding  enemies"  has  been 
revived  in  our  American  jurispru- 
xiv 


dence,  the  English  feudal  glosses 
having  been  gradually  cast  aside. 

Other  illustrations  will  hereafter 
be  specifically  noticed  as  follows :  — 

Presumptions,  vol.  I.  §  707,  in 
which  and  in  the  immediately  suc- 
ceeding sections  is  given  the  Roman 
law  on  the  distinction  between  pre- 
sumptions of  law  and  presumptions 
of  fact.  This  law,  which  is  both 
philosophical  and  just,  was  first,  as 
will  be  seen,  accepted  by  our  courts, 
at  least  in  words ;  was  then  aban- 
doned, or  at  the  best  confused ;  and 
is  now,  with  a  better  understanding 
of  the  question,  accepted  both  in 
words  and  spirit. 

Negligence,  See  vol.  I.  §  751, 
p.  697;  vol.  II.  §  1005. 

Oonseni  as  licensing  injury.  Vol. 
I.  §  751 ;  and  particularly,  vol.  IF. 
§  1262. 

Necessity  as  a  defence.  Vol.  I. 
§90c;  vol.  11.  §1019. 

Suicide.    Vol.  11.  §  964,  note. 

Force  not  to  exceed  necessity. 
Vol.  IL  §  977,  note. 

Care  to  he  graduated  by  danger. 
Vol.  n.  §  1005,  iwte. 

Omissions.     Vol.  II.  §  1011. 

Responsibility  in  public  games. 
Vol.  IL  §  1012. 

Medical  responsibility.  Vol.  II. 
§  1015. 
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also,  to  forget,  that  so  far  as  concerns  questions  of  philo- 
sophical  and  comparative  jurisprudence,  the  structure  of 
our  country,  as  a  federal  republic  extending  over  half  a 

UmiU  of  self-defence.    Vol.  11.  formula  founded  on  the  Lex  Julia 

§  1019.  as  to  vir 

Right  of  resistance  to  official  op-  literature. 

pression.    Vol.  11.  §  1288.  To  the  following  works,  bear- 

Eesistance  to   officers.     Vol.  IL  ing  on  the  derivation  of  the  Eng- 

§  1288.  lish  penal  law  from  the  Roman,  I 

Conspiracy,    Vol.  11.  §  2588.  desire  to  express  my  acknowledg- 

Exposure  of  children  and  helpless  ments :  — 

persons.    Vol.  II.  §  2508.  G^terbock,  Henricus  de  Brae- 

Escape  of  prisoners.    Vol.  11.  §  t(m  und  sein  VerhaUniss  Zum  Ro- 


2615  e. 

AdvUery.    Vol.  H.  §  2643. 

Seduction.    Vol.  H.  §  2670. 

DueUing.    VoL  IL  §  2674-5. 

Forestalling^  regrating,  and  en- 
grossing.    Vol.  IL  §  2801. 

WRITS   AND    PROCESS. 

"  The  very  idea,"  says  Mr.  Fin- 
lason,  in  a  note  to  the  1st  vol.  (p. 
495)  of  Reeve's  Hist  Eng.  C.  L. 
(1869),  *'  of  such  fixed,  formal  req- 
uisites of  actions  is  evidently  bor- 
rowed from  the  formida  of  the  Ro- 
man law.  Their  whole  style,  in 
their  severe,  compressed  brevity,  is 
evidently  framed  upon  those  models, 
and  in  many  instances  there  is  an 
exact  conformity  even  in  expres- 
sion. Take,  for  instance,  those  well 
known  and  essential  words  of  the 
writ  of  trespass,  *  Vi  et  armis  ; '  they 
are  evidently  borrowed  from   the 


mischen  Rechte,  1862.  Of  this  work 
a  translation,  with  valuable  notes, 
was  published  in  Philadelphia,  in 
1866,  under  the  title :  Bracton,  and 
his  Relations  to  the  Roman  Law^Sfc, 
by  Carl  Giiterhock,  translated  *hy 
Brinton  Coxe. 

Reeves,  History  of  the  English 
Law,  Finlason's  edition  (1869),  in 
which  the  notes  by  Mr.  Finlason 
are  more  useful,  in  this  relation, 
than  the  text. 

Savignt,  Geschichte  des  Rdmis- 
chen  Rechts  im  Mittelalier,  IV.  In 
the  second  edition,  p.  580,  will  be 
found  an  essay  by  Wenck  on  Glan- 
ville  and  Bracton. 

GuNDERMANN,  Efiiglisches  Pri" 
vatrecht,  I.  (1864). 

Pn^E,  History  of  Orime  in  Eng- 
land, vol.  I.  From  the  Roman  iur 
vasion  to  the  accession  of  Henry 
VIL     (1873.) 
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continent,  has  much  more  in  common  with  that  of  the 
cosmopolitanism  of  imperial  Bome,  than  it  has  with  the 
particularism  of  mediaBval  England,  limited  to  half  an 
island. 

It  is  true  that  the  penal  branch  of  the  old  Roman 
law  is  by  no  means  equal,  in  symmetrical  complete- 
ness and  refined  exactness,  to  the  civil  branch  of  that  law. 
Yet  even  the  penal  branch  of  the  Roman  law  is  far  supe- 
rior, in  most  points  of  difference,  to  the  mediaeval  stat- 
utes and  customs  by  which,  in  England,  it  was  in  parts 
overlaid  and  concealed. 

The   Roman    law,  as    tempered   by   Christianity,  con- 
structed  tt  juridical   system  equally  and  fairly  adapted 
to  all  classes  of  a  population  comprising  many  nation- 
alities, and  occupying  almost  every  zone.     MedisBvalism,  j 
under  the  disintegrating  influences  of  feudalism,  defaced 
this  system,  by  covering   it  with  patches   of  divergent  I 
local  customs,  imposing  invidious  capacities  and  incapa-                     d 
cities  on  particular  classes  in  particular  vicinages.  t 

The  Roman  law,  as  modified  by  the  Canon,  established  o 

t 
Gneist,    Self'Gavemmenty  Com-    London.     Printed  for  private  dis- 

munalverfassung  und  Verwaltungs-  tribution.  1869.     In  this  collection,                          ^ 

gerichte  in  England.  Dritte  Attflage.  which  is  as  remarkable  for  its  typo-                          ^ 

(1871).  graphical  beauty  as  for  its  historical                          \^ 

Rein,  Da^  Crmxnalrecht  der  Rd-  value,  the  treatise  De  Laudibus  Le-                         \ 

mer  van  Romtdut  bis  auf  Justinia*  gum    AnglitBy    first    published    in 

nus.  1844.    To  this  work,  as  well  1464,  is  of  peculiar  interest  in  the 

as  to  the  next  cited,  my  acknowl-  present  inquiry.    Its  avowed  object                          ^ 

edgments  are  particularly  due.  is   to  show  the  superiority  of  the                          t 

Geib,  Lehrbuch    des  Veutschen  English  to  the  Roman  law.                                        i 

Strafrechts.     1862.  Schmid,  Die  Gesetze  der  Angel- 

FoRTESCUE,  Sir  John,   Works  sachsen.     1858. 

of,    by  Thomas    Lord    Clermont  ^ 
xvi 


Digitized  by 


Google 


PREFACE  TO  THE  SEVENTH  EDITION. 

the  perfect  equality  of  all  men  so  far  as  concerns  respon- 
sibility for  crime.  Feudalism  covered  this  over  with 
discriminations  of  caste,  investing  with  many  immunities 
those  bound  by  ties  of  military  service  to  the  lord,  and 
refusing  all  political  rights  to  the  serf. 

The  Roman  law,  while  unduly  exalting  the  emperor, 
imposed  severe  responsibilities  on  all  subordinate  officers, 
and  justified  the  subject  in  refusing  obedience  to  such 
officers  when  they  transgressed  their  appointed  bounds,  b 
But  under  feudalism,  each  military  chief,  or  each  subal- 
tern of  such  chief,  was  absolute  as  to  those  under  him ; 
and  even  the  pettiest  constable  could  commit  outrages 
to  which  resistance  was  treason,  and  which  could  only  be 
redressed  by  appeals  which  the  power  so  potent  to  in- 
jure was  potent  enough  to  suppress. 

The  Roman  law  dealt  largely  with  the  question  of  in- 
tent; and  later  Roman  jurists  have  elaborated  into  a  just 
and  philosophical  system  the  law  on  this  topic,  of  which 
the  rudiments  are  expressed  in  Justinian's  Digest,  e  The 
old  mediaeval  retributions  concerned  themselves  only  with 
the  consummated  act ;  when  this  was  injurious,  then  the 
actor  was  guilty,  no  matter  what  he  meant ;  if  the  act- 
was  not  consummated,  then  he  was  innocent,  no  matter 
how  guilty  may  have  been  his  intent,  or  how  near  it  may 
have  been  to  success. 

The  Roman  law  discriminated  humanely  between  pre- 
sumptions of  law  and  presumptions  of  fact ;  and  declared 
that  intent  and  malice  were  mere  presumptions  of  fact,  to 
be  proved  or  disproved,  by  inductive  and  probable  rea- 

6  See  this  fully  illustrated,  infra,  c  See  fully,  infra,  vol.  II.  §  2686. 
vol.  II.  §  1288. 

VOL.  1.-6  xvii 
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soning,  from  all  the  circumstances  of  each  particular 
case,  d  The  coarse  dialectics  of  the  older  English  judges 
obliterated  this  distinction,  and  inscribed  in  ite  place  the 
doctrine  that  intent  and  malice  are  presumptions  of  law, 
to  be  arbitrarily  drawn,  by  a  barbarous  petHio  principU  from 
the  bare  commission  of  an  illegal  act>  so  that  the  act  was 
pronounced  guilty  because  the  intent  wa^i  guilty,  and  the 
intent  was  pronounced  guilty  because  the  act  was  guilty. 
The  Roman  law,  whose  provisions  in  this,  as  well  as 
in  other  respects  we  are  now  resuscitating,  allowed  each 
defendant,  if  he  chose,  to  be  a  witness  in  his  own  case. 
^Mediasvalism  either  tortured  him,  to  make  him  a  wit- 
ness when  he  did  not  choose,  or  silenced  him,  so  that  his 
explanations  could  not  be  heard  at  all,  though  by  these 
explanations  only  could  the  secret  history  of  the  case  be 
disclosed. 

:  By  the  Boman  law,  when  it  was  introduced  into  Eng- 
land, and  by  the  Canon  law,  as  it  was  there  continuously 
maintained,  an  issue  of  fact  was  decided  on  the  testimony 
of  witnesses,  before  a  judge  who  was  supposed  to  know 
nothing  on  the  subject  except  from  such  witnesses.  No 
doubt  the  interposition  of  jury  process,  as  it  now  exists,  is 
a  great  improvement  But  it  must  be  remembered  that 
juries,  when  first  established,  were  not  impartial  •arbiters, 
of  whom  it  is  a  necessary  qualification  that  they  have  no 
fixed  opinion  on  the  issue,  but  were  referees  chosen  on 
'account  of  such  a  knowledge  of  the  facts  as  would  dis- 
pense with  the  production  of  witnesses.  That  by  such  a 
process  the  distinction  between  primary  and  secondary 
eyidence,. between  inferences  and  proofs,  would  be  ohlit- 

d  See  infra,  vol.  I.  §  707. 
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erated,  it  is  not  necessary  to  show.  There  cannot  be  a 
stronger  illustration  of  the  relapse  of  English  medisBval 
jurisprudence  into  the  crudeness  of  semi-barbarism,  than 
the  reasons  advanced  for  the  English  system  in  this  re- 
spect by  C  hief  Justice  Fortescue,  as  late  as  1464-70.  In 
his  treatise  De  LaudHms  Legum  AngUce^  written  at  that  time 
by  Fortescue,  "for  the  benefit  of  Edward  Prince  of 
Wales,  eldest  son  of  King  Henry  the  Sixth,  during  his 
exile  in  Barrois,"  we  are  expressly  told  that  while  issues 
of  fact  are  detennined  by  the  "  civil  law,"  "  by  the  depo- 
sitions of  witnesses,  and  two  witnesses  are  held  suflBcient," 
"  by  the  laws  of  England  the  truth  of  the  matter  cannot 
appear  to  the  judge  {judtci  eonstare  potent)  but  upon  the 
oath  {sacramentum)  of  twelve  men  of  the  neighborhood 
where  the  fact  is  supposed  to  be  done."  And  this  is  jus- 
tified by  the  argument,  that  as  witnesses  may  perjure 
themselves,  to  prevent  perjury  no  witnesses  should  be 
called,  e 

e  Lest  I  should  be  supposed  to  other  hand,  a  neg^tiye  is  incapable 

.  do    injustice   to    this    remarkable  of  being  proved.     I  mean  directly, 

treatise,  —  a  treatise  which,  so  far  though  indirectly  it  is  otherwise, 

as  concerns  principles  merely  po-  Now  he  may  well  be  thought  a 

litical,  contains  so  much   that  de-  person   of  inconsiderable  interest, 

serves   our  respect,  —  I  give  the  and  of  less  application,  who,  from 

substanttal '  parts  of   chapter  xxi.  the  gross  of  mankind  and  all  his 

where  this  topic  is  discussed,  fol-  acquaintance    cannot  find   two   so 

lowing    the    translation    in   Lord  devoid  of  conscience  and  all  faith, 

< Clermont's  magnificent  edition,  vol.  who,  through  fear,  inclination,  af- 

I.  p.  403  :  "  By  the  course  of  the  fection,  or  for  a  bribe,  will  not  be 

<5ivil  law,  the  party  who,  upon  the  ready   to  gainsay   the   truth.     So 

trial,  holds  the  affirmative  side  of  that  the  party,  to  make  good  his 

the  question,  is  to  produce  his  wit-  cause,  is  at  his  liberty  to  produce 

•nesses,  whom  he  is  at  liberty  to  two  of  such  a  stamp ;  and  if  the 

name    at    his    pleasure.     On    the  other  party  had  ever  so  much  mind 
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The  Boman  law,  with  some  rare  exceptions,  was  slow 
to  inflict  the  punishment  of  death,  limiting  itself,  in  all 
except  high  crimes,  to  fines,  while  even  for  high  crimes 
the  canonists,  who  gradually  took  a  large  share  of  the  ad- 
ministration of  public  justice,  introduced  the  penitentiary. 
The  English  feudal  law  while  giving,  under  the  mask  of 
benefit  of  clergy,  great  immunities  to  privileged  classes, 
consigned  ignoble  offenders  to  death  even  for  thefts./ 

**The  old  Roman  of  the  republic  could  not  imagine 
any  sin  more  revolting  than  to  murder  a  blood  relation  ; 
and  the' ancient  tradition  survived  through  all  the  luxury 

to  object  against  them  or  their  evi-  of  England.     "  The  civil  laws,"  so 

dence,  it  will  not  always  happen  he  says  to  his  pupil,  "  in  case  of  a 

that  they  are  or  can  be  known  to  manifest  theft,  where  a  person  is 

the  party  defendant  in  the  cause,  in  taken  in  the  fact,  adjudge  the  crim- 

order  to  call  in  question  their  life  inal  to   restore  fourfold ;    and  lor 

and  conversation,  that  as  persons  a  theft  which  is  not  so  manifest, 

of  a  profligate  character  they  might  where  the  proof  is   not  so   plain 

be  cross-examined ;  upon  which  ac-  (the  true  distinction  is  between  vio- 

count  their  evidence  might  be  set  lent  and  secret  theft),  the  judgment 

aside ;  and  seeing  their  evidence  is  is   twice  the  value  of  the  things 

in  the  affirmative,  it  is  not  so  capa-  stolen.     But  the  laws  of  England, ' 

ble  of  being  overthrown  by  circum-  in   either   case,   punish  the  party 

stances,  or  any  other  indirect  proofs,  with  death,  provided  the  thing  sto- 

Whoy  then,  can  live  securely  wiih  len   exceed    the  value  of   twelve 

respect  to  his  life  or  estate  under  pence."     Lord  Clermont's  ed.  and 

such  a  law,  which  is  so  much  in  translation,  I.  p.  432.     "Nothing 

favor  of  any  one  who  has  a  mind  is   more  remarkable  in   it "    (the 

to  do  mischief^  "    Until  the  middle  Roman  Code),  says  Mr.  Pike,  in  his 

of  the  sixteenth  century  the  practice  valuable  History  of  Crime  in  Eng- 

of  summoning  witnesses  was  not  re-  land  (1873),  vol.  I.  p.  15, "  than  th« 

suscitated.     See  2  Crom.  &  M.  488.  evident  design  to  find  a  penalty  ia. 

f  Fortescue,  in  the  treatise  cited  just  proportion  to  the  offence,  and 

in     the    previous    note,    actually  to  mark  out  distinctly  the  various 

claims  this  as  a  merit  in  the  laws  grades  of  crime." 
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of  the  empire "  — "  Among  the  Teutonic  invaders  of 
Britain,  though  the  kin  tie  was  at  the  very  root  of  their 
institutions,  we  shall  find  the  loss  of  a  kinsman  regarded 
as  an  excellent  opportunity  for  making  a  bargain  ;  among 
the  Romans  the  family  bond  was  considered  so  sacred 
that  a  most  extraordinary  death  was  devised  for  him  who 
violated  it"  ff 

The  Roman  law,  in  the  shape  in  which  it  was  intro- 
duced into  England,  proscribed  duelling  as  not  only 
murderous,  but  barbarous  and  detestable,  h  Feudalism 
struck  out  this  prohibition,  and  inserted  in  its  place  lau- 
dations of  the  duel  as  a,  jure  cUvino  way  of  settling  a  vexed 
issue,  and  as  a  graceful  method  of  vindicating  knightly 
sensibility. 

The  Roman  law  treated  confederacy  [cancursus  faculta- 
twos)  as  an  attempt  by  a  plurality  of  actors,  and  held  that 
an  act  which  was  not  penal  in  itself  could  not  become 
penal  because  several  persons  united  in  its  commission. 
Feudalism,  in  its  jealousy  of  popular  rights,  here  inserted 
the  elastic,  and  therefore  despotic  tenet,  that  the  mere  fact 
of  combination  of  actors  taints  with  guilt  an  act  other- 
wise guiltless,  i 

Now  if  the  question  before  us  were  merely  speculative, 
explorations  such  as  those  to  which  we  are  thus  invited 
would  be  as  interesting  as  those  by  which  a  classic  manu- 
script, precious  to  all  eras  of  civilization,  is  relieved  of 
the  superficial  glosses  by  which,  in  intervening  periods  of 
barbarism,  its  pages  have  been  stained  and  its  contents 
obscured.     But  the  work  is  not  one  of  mere  speculation. 

g  Pike,   History   of    Crime,   ut        h  See  infra,  vol.  IT.  2674. 
gwpra,  p.  432.  i  See  infra,  vol.  11.  §  2288. 
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It  is  one  of  great  practical  moment,  for  by  it  we  obtain 
instruction,  enthusiasm,  and  aid.  For  the  task  of  the  res- 
toration, from  underneath  the  glosses  of  our  own  interme- 
diate feudal  superadditions,  of  the  purer  Roman  law  on 
which  our  system  is  based,  is  parallel  to  what  ha^i  been 
with  us  the  task  of  reconstruction.  The  edifice  we  are 
now  raising,  in  the  formation  of  an  independent  jurispru- 
dence of  our  own,  is  in  many  respects  in  response  to  the 
necessities  and  culture  which  dictated  and  moulded  the 
edifice  of  Roman  jurisprudence ;  and  hence  constantly, 
from  the  mere  force  of  like  causes  producing  like  results, 
exhibits  coincidences  with  that  jurisprudence.  Even, 
therefore,  should  we  reject  the  position  that  the  construc- 
tions of  the  Roman  jurists  given  by  them  to  maxims  and 
definitions  framed  by  themselves  are  in  any  sense  au- 
thoritative, we  may  at  least  feel  strengthened  in  our  con* 
elusions,  when  we  find  that  these  conclusions  are  often 
the  same  as  those  adopted  by  the  great  jurists  of  Rome 
at  her  culmination,  under  conditions  of  culture  and  of  po- 
litical Catholicism,/  which  are  in  so  many  points  analo- 
gous to  our  own.  And  to  go  beyond  this,  the  reasoning 
of  the  Roman  jurists  may  be  used  to  fill  up  gaps  still  left 
in  the  texture  of  our  own  system,  by  supplying  the  miss- 
ing intermediate  web.  For,  to  adopt  the  language  of  a 
contemporaneous  leading  English  common  law  expositor, 
"  Although  it  be  true  that  this  (the  Roman  law)  forms  no 
rule  binding  in  itself  upon  the  subjects  of  these  realms ; 
yet,  in  deciding  a  case  upon  principle,  where  no  direct  au- 
thority can  be  cited  from  our  books,  the  courts  at  West- 
minster will  listen  to  arguments  drawn  from  the  Institutes 

j  See  infra,  vol.  11.  §  2773. 
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and  Pandects  of  Justinian,  and  will  rejoice  if  their  con- 
clusions are  shown  to  be  in  conformity  with  that  law, 
which  is  the  fruit  of  the  researches  of  the  most  learned 
men,  the  collective  wisdom  of  ages,  and  the  groundwork 
of  the  municipal  law  of  most  of  the  countries  of  Eu- 
rope "Ar  And  when  the  conditions  of  civilization  have 
been  so  changed  as  to  render  the  text  of  the  old  Roman, 
law  obsolete,  then,  as  the  adaptation  of  the  harmonies  of 
the  same  law  to  the  exigencies  of  our  own  age,  may  the 
reasoning  of  the  great  present  Roman  jurists  of  Ger- 
many, based  on  the  same  common  maxims  and  definitions,, 
be  in  like  manner  advantageously  invoked. 

Another  view  may  be  added  to  that  just  stated.  As 
is  the  criminal  law  of  a  country,  it  is  well  said  by  Mon- 
tesquieu, so  is  a  country  itself;  for  the  criminal  law  is 
not  only  the  ultimate  secular  arbiter  as  to  right  and 
wrong,  but  the  most  authoritative  secular  instructor- 
With  us,  however  humane  and  consistent  may  be  our. 
penal  jurisprudence,  our  practical  duties  as  educators 
in  this  respect  are  but  imperfectly  discharged.  That 
portion  of  our  bar  which  is  conversant  with  criminal 
practice  is  by  no  means  the  most  enlightened  and  high- 
toned  ;  and  so  far  have  the  just  claims  of  the  community 
in  this  respect  been  disregarded,  that  eminent  lawyers 
often  view  it  as  one  of  the  incidents  of  eminence  to 
profess  ignorance  of  criminal  jurisprudence,  treating  it 
with  contempt,  as  if  belonging  to  a  lower  sphere  of 
thought,  and  a  menial  branch  of  social  economy.     Even 

k  Broom's  CommeDtaries,  4th  M.  &  W.  353  ;  5  Bing.  167  ;  and . 
Lond.  ed.  20;  Am.  ed.  1873, 19,  Hale's  Hist.  Com.  Law,  24,  adopted . 
dting  I^jgiiage  of  Best,  J.,  in  12    1  Bla.  Com.  79. 
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our  legislatures  have  shared  in  this  wrong ;  for  inferior 
courts,  with  inferior  dignities  and  emoluments,  are  gen- 
erally assigned  to  the  trial  of  criminal  issues,  and  until 
lately  writs  of  error  to  superior  courts  in  criminal  cases 
were  allowed  only  in  matters  of  mere  form.  It  is  nec- 
essary to  the  well  being  of  the  community  that  the  dig- 
nity of  criminal  law  in  this  respect  should  be  restored ; 
a  dignity  that  belongs  to  it  not  only  as  one  of  the  chief 
educators  of  the  community,  but  as  a  system  of  juridical 
philosophy  appealing  to  the  highest  intellectual  processes, 
and  dealing  with  the  profoundest  moral  and  economical 
problems  of  human  life.  And  if  this  is  to  be  done,  one 
of  our  best  incitements  and  aids  must  be  the  invocation 
of  the  counsels  of  great  juridical  thinkers  and  expositors 
of  other  ages  and  lands. 

I  trust  it  will  not  be  supposed  that  in  making,  aa  I 
constantly  do  in  the  following  volumes,  appeals  to  these 
authorities,  I  have  in  any  way  relaxed  the  vigilant  scru- 
tiny and  careful  analysis  due  to  the  adjudications  of  our 
own  Anglo-American  courts.  So  far  from  this  being  the 
case,  I  can  now  say  that  there  is  not  a  citation  in  my  for- 
mer texts  which  has  not^  for  this  edition,  been  verified; 
and  that,  as  far  as  I  know,  there  is  not  a  single  intermer 
diate  reported  English  and  American  criminal  decision 
which  I  have  not  scrutinized  and  introduced.  Nor  is  this 
all  I  have,  as  the  student  will  see  by  comparison,  so 
subdivided  the  text,  that  each  distinct  point  is  now  pre- 
sented, as  far  as  was  practicable,  in  its  own  separate  ana- 
lytical place,  with  its  own  acute  specific  differentia.  That 
the  labor  thus  applied  is  made  only  the  more  fruitful  by 
the  introduction  of  cognate  foreign  jurisprudences  will,  I 
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think,  be  conceded  by  those  who  will  examine  the  sections 
ievoted  to  Presumptions,  to  Causal  Connection,  to  Estops 
pel  by  Consent,  to  Omissions,  to  Conflict  of  Jurisdictions, 
to  Conspiracy,  and  to  Attempts.  Indeed  the  exploration, 
particularly  in  the  topics  just  mentioned,  of  our  own  law 
in  its  tardy  though  rich  development,  and  the  unfolding 
of  the  harmony  of  this  spontaneous  development  with 
that  independently,  though  from  the  same  original  princi- 
ples, conducted  by  great  Latin  and  German  jurists,  has 
been  to  me  a  work  of  pleasure  as  well  as  of  toil.  It  is 
now  finished ;  and  though  I  am  conscious  of  the  imperfec- 
tions necessarily  attending  so  large  a  treatise,  I  feel  I  can 
with  justice  invoke  for  it  the  confidence  of  those  en- 
gaged, whether  as  practitioners  or  as  judges,  in  the  ap- 
plication of  our  Criminal  Law. 

F.  W. 

€a.mbridob,  Masiu,  December,  1879. 
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CHAPTER   I. 


WHAT  OFFENCES  ABE  INDICTABLE. 


HOW  OFFENCES  ARE  CLASSIFIED, 

§1. 

1.  FelomieSi  §  2. 

2.  MiSDKMEANOKSi  §  3. 

(a.)  Mala  in  $e,  §  3. 

(1.)  Disturbance  of  public  peace,  §  4. 

(2. )  Malicious  injur}'  to  others,  §  5. 

(3.)  Nuisance  or  scandal  to  the  com- 
munity, §  6. 

(4.)  Personal  lewdness,  §  7. 

(5.)  Attempts,  §  8. 
(6.)  Mnla  prohibitay  §  10. 

(1.)  Acts  enjoined  or  forbidden   by 


statute,  though  no  statutory  remedy 
by  indictment  is  prescribed,  §  10. 

(2.)  Where  the  statute  prescribes  the  pun- 
ishment, §  10. 

(3.)  Where  a  new  punishment  is  given  to 
a  common  law  offence,  §  10. 

(4.)  Where  a  common  law  misdemeanor  is 
made  a  statutoiy  felony,  §  10. 

(5.)  When  common  law  is  absorbed  in 
statute  generally,  and  herein  of  the 
Pennsylvania  Act  of  March  21,  1806, 
§11. 

(6)  Penal  statutes  strictly  construed,  §  12. 


I.  HOW  OFFENCES  ARE  CLASSIFIED. 

§  1.  An  offence  which  may  be  the  subject  of  criminal  proce- 
dure is  an  act  committed  or  omitted  in  violation  of  public  law, 
either  forbidding  or  commanding  it.  Offences  at  common  law 
were  divided  into  three  heads;  treasons,  felonies,  and  misde- 
meanors. In  England,  under  the  head  of  treason  were  embraced, 
first,  with  the  name  of  high  treason,  the  compassing  of  the  king's 
death,  the  comforting  of  the  king's  enemies,  the  counterfeiting 
of  the  privy  seal,  the  forging  of  the  king's  coin,  and  the  slaying 
of  the  chancellor,  or  either  of  the  king's  justices  ;  and  secondly, 
with  the  name  of  petit  treason,  such  offences  as  were  looked 
upon  as  arising,  in  private  life,  from  the  same  principle  of  treach- 
ery and  disloyalty  as  urged,  in  the  affairs  of  state,  the  compass- 
ing the  sovereign's  death ;  comprising  the  slaying,  by  a  wife,  of 
her  lord  and  husband,  and  by  an  ecclesiastic  of  his  ordinary.  In 
this  country,  however,  petit  treason,  as  a  distinct  class  of  offences, 
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is  no  longer  recognized,  the  crimes  composing  it  having  sunk  into 
a  place  among  the  more  flagrant  homicides ;  and  high  treason, 
under  the  constitutions  both  of  the  Federal  Union  and  of  the 
several  states,  is  limited  to  the  levying  war  against  the  supreme 
authority,  or  adhering  to  its  enemies,  giving  them  aid  and  com- 
fort. 

1.  Felonies. 

§  2.   Felonies,  in  England,  comprised  originally  every  species 
of  crime,  which  occasioned  the  forfeiture  of  lands  and  goods,  a 


a  Adams  v.  Barrett,  5  Geo.  404. 
The  classification  of  crimes  by  the  Ro- 
man jurists  is  thus  condensed  by  Geib 
(Lehrbuch,  &c.  §  85)  :  a.  Delicta  nom- 
inata,  innominata.  Claras  §  de  male- 
fic, n.  8.  Delicta  nominata  sunt,  quae 
a  lege  habent  particulare  nomen  iuris, 
ut  est  furtum,  adulterium  cet.  .... 
Delicta  vero  innominata  sunt,  quae 
non  habent  speciale  nomen  iuris,  sed 
tantummodo  facti,  ut  est  verberare, 
percutere,  ingredi  domum  alienam,  et 
similia.  Decianus  V.  8.  Farinacius 
qu.  18,  n.  19,  20.  .  Renazzi  Elem. 
iur.  crim.  I.  p.  273.  Cremani  de  iur. 
crim.  I.  .p.  103.  fi.  Delicta  levia, 
atrocia,  atrocissima.  Clarus  §  de  ma- 
lefic, n.  9.  In  hoc  non  traditur  a  doc- 
toribus  certa  regula  ....  Ego  autem 
dico,  quod  omnia  delicta,  pro  quibus  a 
lege,  vel  statuto  imponitur  simpliciter 
poena  mortis  naturalis,  vel  civilis,  si' 
triremium  perpetuo,  et  talis  poena  est 
in  usu,  ut  a  iudicibus  imponatur  et 
exequatur,  dicuntur  atrocia.  Atrocis- 
sima vero  dicuntur,  pro  quibus  lex,  vel 
statutum  imponit  poenam  graviorem, 
quam  simplicis  mortis  in  ipso  genere 
mortis:  puta,  quia  vult  pro  talibus 
delictis  reos  insui  culeo,  vel  igne  com- 
buri,  vel  in  frusta  scindi,  vel  rotae 
inferrij'aut  trahi  ad  caudam  equi,  vel 
hiuusmodi.  Carpzov  qu.  102,  n.  66- 
68  ...  .  Hancce  lulii  Clari  distinc- 
tionem,  in  foro  quoque  Saxonico  re- 
ceptam  esse  arbitror  ....  Sed  mori- 
bus  nostris  et  in  foro  Saxonico  de 
9 


specie  delictomm  levium  non  multum 
est  laborandum.  Dubium  enim  non 
est,  quin  omnia  ilia  delicta  habeantur 
levia,  quorum  poenae  non  sunt  crimi- 
nales  seu  corporis  afflictivae,  ut  sic 
poenae  civiles  et  leves,  nee  non  delicta 
levia  et  civilia,  in  foro  Saxonico  pro 
iisdcm  habeantur.  Farinacius  qu.  18, 
n.  61-108.  Cremani  de  iur.  crim. 
I.  p.  99,  100.  Bgl.  auch  J.  A.  Apel 
(pr.  J.  F.  Kees)  Diss,  de  discrimine 
inter  delicta  atrocia  et  levia  rite  stat- 
uendo,  in  Martin  Collect,  dissertt.  iur. 
crim.  p.  288-308.  y  Delicta  excepta, 
non  excepta.  Farinacius  qu.  18,  n.  60. 
Excepta  dicuntur  crimina,  quae  sub 
generali  legis  dispositione  non  con- 
tinentur :  puta  haeresis  crimen,  laesae 
maiestatis,  falsae  monetae,  simoniae, 
fraudatae  annonae,  fraudati  census, 
dilapidationis,  famosi  furis,  sacrilegii, 
maleficii  cet.  Non  excepta  autem 
sunt  ilia,  quae  veniunt  in  generali 
dispositione  legis.  By  the  French 
code:  Art.  1  .  .  .  .  L'infraction  que 
les  lois  punissent  de  peines  correc- 
tionnelles  est  un  d^lit.  L'infraction 
que  les  lois  punissent  d*une  peine  afflic- 
tive ou  infamante  est  un  crime. 

Meyer,  Esprit,  &c.  469,  writes:  — 
Tout  ce  qui  peut  6tre  attribu^  h  un 
instant  d'^garement,  §  4  la  passion,  k 
une  fausse  honte,  k  une  faiblesse  ou  k 
une  erreur  de  jeunesse,  ne  peut  dtre 
confondu  avec  des  crimes  commis  par 
cupidity,  avec  cruaut^  ou  Ikchet^  .... 
Le  genre  du  crime  et  les  circonstances 
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At  common  law,  in  addition  to  the  crimes  more  strictly  com- 
ing mider  the  head  of  treason,  the  chief,  if  not  the  only  felonies, 
were  murder,  manslaughter,  arson,  burglary,  robbery,  rape,  sod- 
omy, mayhem,  and  larceny.  By  statutes,  however,  running 
from  the  earliest  period,  new  felonies  were,  from  time  to  time, 
created ;  till  finally,  not  only  almost  every  heinous  offence  against 
person  or  property  was  included  within  the  class,  but  it  was  held, 
that  whenever  judgment  of  life  or  member  was  aflOLxed  by  stat- 
ute, the  offence  to  which  it  was  attached  became  felonious  by  im- 
plication, though  the  word  felony  was  not  used  in  the  statute,  b 
In  this  country,  with  a  few  exceptions,  the  common  law  classi- 
fication has  obtained;  the  principal  felonies  being  received,  as 
they  originally  existed,  and  their  number  being  increased  as 
the  exigencies  of  society  prompted,  b^  In  New  York,  however, 
felony,  by  the  revised  statutes,  is  construed  to  mean  an  offence 
for  which  the  offender,  upon  conviction,  shall  be  liable  by  law  to 
be  punished  by  death,  or  by  imprisonment  in  a  state  prison.  (? 
And  in  Virginia  it  comprehends  all  offences,  below  treason,  which 
occasioned  a  forfeiture  of  property  at  common  law,  all  so  denomi- 
nated by  statute,  and  all  to  which  statutes  have  annexed  capital 
punishment  or  confinement  in  the  penitentiary,  excepting  those 
which,  though  subjected  to  the  latter  punishment,  are  or  may  be 
declared  misdemeanors  by  the  statutes  creating  them.  (2 

2.  Misdemeanors. 

§  3.  Misdemeanors  comprise  all  offences  lower  than  felonies, 
which  may  be  the  subject  of  indictment.  They  are  divided  into 
two  classes :  first,  such  as  are  mala  in  »e,  or  penal  at  common 
law ;  and  secondly,  such  as  are  mala  prohibita^  or  penal  by 
statute. 

(a.)  Mala  in  se,  —  Whatever,  under  the  first  class,  mischiev- 

de  la  personne  accus^e  doivent  distin-  M  In   Louisiana  it  has  been  held 

guer  la  poursuite  pour  crime  ou  d^lit.  that  a  prior  ruling  of  the  late  court  of 

En  general,  la  trahison,  Tempoisonne-  errors  and  appeals,  that  the  term  fel- 

ment,  Tincendie,  I'assassinat,  le  rapt,  ony  was  not  known  to  the   laws  of 

le  viol,  la  bigamie,  le  brigandage,  -  le  Louisiana,  was  an  unadvised  dictum, 

vol,  le  faux,   Tescroquerie,  sont  dea  and  not  law.     State  v.  Kohfrischt,  12 

crimes    et    doivent    dtre    poursuivis  La.  An.  382. 

comme  tels :  les  crimes  d*<5tat,  Thomi-  c  Rev.  Stat.  N.  Y.  Part  IV.  Chap, 

cide  non  prdmi^itd,  le  duel,  Tinfanti-  11.  Tit  7,  s.  80. 

cide,  les  rixes,  sont  des  d^lits.  d  2  Virginia   Cases,   122;    Davis's 

b  1  Hale,  708 ;  1  Hawk.  c.  40,  s.  2.  Criminal  Law. 
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ously  affects  the  person  or  property  of  another,  or  openly  outrages 
decency,  or  disturbs  public  order,  or  is  injurious  to  public  morals, 
or  is  a  breach  of  official  duty  when  done  corruptly,  is  the  subject 
of  indictment. «  There  is  a  distinction,  however,  between  the 
penal  code  of  England  and  that  of  this  country  in  regard  to  mis- 
demeanors mala  in  «e,  which  must  be  kept  in  mind  in  deter- 
mining how  far  the  want  of  common  law  authority  in  one  coun- 
try, in  respect  to  such  offences,  is  to  weigh  upon  the  courts  of  the 
other./  There  is  a  grade  of  offences,  in  the  first  place,  compre- 
hending adultery,  fornication,  and  lewdness  in  general,  together 
with  those  misdemeanors  connected  more  particularly  with  the 
conduct  of.  the  rites  and  observances  of  religion,  which  in  Eng- 
land is  cognizable  chiefly  in  the  ecclesiastical  courts,  but  which 
here,  in  many  of  the  states,  is  punished  by  indictment  as  of- 
fences at  common  law.  In  England,  in  the  second  place,  from 
the  earliest  period  of  judicial  history,  statutes  were  from  time 
to  time  passed  which  defined  the  limits  and  determined  the 
punishment  of  almost  every  offence,  as  it  in  its  turn  attracted 
legislative  action.  Thus,  in  the  English  books,  few  cases  are 
found  of  malicious  mischief  at  common  law;  penalties  more 
summary  than  the  common  law  afforded  being  provided  for  the 
protection  of  each  species  of  property  as  it  became  the  object 
of  investment.  No  case,  for  instance,  is  to  be  foimd  of  an  indict- 
ment at  common  law  for  malicious  injury  done  to  locks  or  other 
improvements  on  navigable  rivers ;  because,  as  soon  as  locks 
were  introduced  into  England,  and  canals  built,  by  the  statute  1 
Geo.  2,  St.  2,  c.  19,  such  offences  were  made  felonious,  and  were 
subject  to  transportation.^  Every  species  of  malicious  mischief, 
in  fact,  which  came  before  the  legislature,  was  made  felonious ; 
and,  as  when  a  statute  makes  an  offence  felony  which  was  before 
only  a  misdemeanor,  an  indictment  will  not  lie  for  it  as  a  misde- 
meanor, A  the  common  law  remedy  was  absorbed.  So,  though 
elementary  writers  agree  that  the  destruction  of  an  infant  en 
ventre  sa  mere  is  indictable   at  common  law,i  no  case  is  to  be 

e  Black.  Com.  65  w;  1  Hawk.  P.  h  R.  v.  Cross,  Ld.  Raymond,  711  : 

C.  c.  6,  s.  1 ;  1  East  P.  C.  c.  1,  s.  1 ;  8  Salk.  193. 

1  Russell  on  Crimes,  46.    Post,  §  11  a,  t  Bracton,    1.    3,    c.    21 ;    8   Coke*s 

note.  Inst.  60;    I   Hawkins,  94  ;    1  Vesey, 

/  Grisham  v.  State,  2  Yerger,  589.  98 ;  1  Russell  on  Crimes,  671.    Post, 

g  See  post,  §  2002-3.  §  1220. 
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found  in  England  where  such  is  adjudged  by  the  courts,  the 
statute  48  Geo.  3,  c.  58,  making  it  a  felony,  being  enacted  at  the 
time  when  the  offence  first  required  the  action  of  the  public  au- 
thorities. The  want  of  English  precedents,  in  such  cases,  does 
not  show  that  the  offences  of  such  character  were  not  cognizable 
at  common  law ;  it  shows  only  that  at  an  early  period  common 
law  remedies  gave  way  to  statutes  which  rendered  their  pro- 
visions more  ^ipecific,  and  their  penalties  more  severe.  Many 
offences,  accordingly,  which  have  been  punished  exclusively  by 
statute  in  England,  have  been  brought,  in  this  country,  within 
common  law  sanction,  and  have  been  considered  misdemeanors. 
The  colonies,  leaving  behind  them  the  penal  code  of  the  country 
whose  common  law  they  adopted,  found  themselves  obliged,  as 
the  passage  of  statutes  under  the  colonial  economy  was  no  easy 
matter,  to  establish,  each  by  itself,  a  system  of  criminal  juris- 
prudence, ^ich  depended  much  more  on  the  adjudication  of  the 
courts  than  the  enactments  of  the  legislature.  The  consequence 
was,  that  whenever  a  wrong  was  committed,  which,  if  statutory 
remedies  alone  were  pursued,  would  ^have  been  unpunished,  the 
analogies  of  the  common  law  were  extended  to  it,  and  it  was  ad- 
judged, if  the  reason  of  the  case  required  it,  an  offence  to  which 
the  common  law  penalties  reached./  A  judicial  criminal  code 
has  been  thus  created,  which,  though  in  many  cases  modified  by 
the  several  legislatures,  constitutes,  in  part,  the  law  of  the  land. 
The  English  books,  in  such  cases,  cease  to  be  a  guide,  because,  as 
was  said  by  the  supreme  court  of  Vermont,  in  a  case  adopted 
afterwards  in  New  York,  "  the  English  statutes  were  so  ancient, 
and  the  punishment  so  severe,  that  they  were  of  course  resorted 

j  The  comprehensiveness  of  the  oom-  R.  r.  Burnetti  4  M.  &  Selw.  272  ;    to 

mon  law  is  illustrated,  in  England,  by  refuse  to  provide  necessaries  for  an 

a  series  of  cases,  which,  though  much  infant  of  tender  years,  whether  child, 

less  numerous  than  those  in  this  coun-  apprentice,  or  servant ;  R.  v.  Marriott, 

try,  from  the  fact  that  the  common  8   C.  &  P.   425 ;  R.  v.    Smith,  8    C. 

law  remedy  has  been  there  so  much  &    P.    153 ;  to    show  a  monster   for 

more    nearly    absorbed    by    statute,  money;  Harring  v.  Walrond,  2  Cha. 

nevertheless   show    that  there  is  no  Ca.  110;  to  put  combustible  materials 

public  wrong  which  is  not  the  subject  on  board  a  ship  without  giving  notice 

of  criminal  action.     Thus  it  has  been  of  the  contents;  1  Russell  on  Cr.  298; 

held  indictable  unlawfully  and  Injurf-  William  v.  East  India  Com.  S  East, 

ously  to  carry  a  child  infected  with  192,  211  ;  and   to  overwork  children 

the  small-pox  along  the  public  streets ;  in  a  factory ;  2  Twiss's  Life  of  Eldon, 

R.  V.   Vantandillo,  4  M.  &   Selw.  78  ;  86. 
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to,  and  the  common  law  thus  lost  sight  of,  though  the  statutes 
were  intended  as  a  mere  increase  of  its  penalties,  i 

§  4.  It  has  been  laid  down,  in  accordance  with  such  princi- 
ples, that,  in  the  first  place,  whatever  is  productive  of  a  dis- 
turbance of  the  public  peace  ;Z  or,  secondly,  of  malicious  in- 
jury;?»  or,  thirdly,  of  nuisance  or  scandal  of  the  community  ;n 
or,  fourthly,  partakes  of  the  character  of  personal  lewdness  ;o 
or,  fifthly,  tends  or  incites  to  the  commission  ot  any  specific 
crimes  ;j9  is  indictable  as  a  misdemeanor  in  this  country,  al- 
though in  England  the  offence  is  either  indictable  only  by  stat- 
ute, or  is  exclusively  cognizable  in  the  cecclesiastical  courts. 

(1.)  Disturbances  of  the  Public  Peace,  q  —  It  has  been  held 
indictable  to  drive  a  carriage  through  a  crowded  street  in  such 
a  way  as  to  endanger  the  lives  of  the  passers-by  ;r  to  disturb 
a  congregation  when  at  religious  worship ;«  to  go  about, armed 
with  dangerous  and  unusual  weapons,  to  the  terror  ^citizens ;  t 
to  raise  a  liberty-pole  in  the  year  1794,  as  a  notorious  and  riotous 
expression  of  ill-will  to  the  government;!*  to  tear  down  forcibly 
and  contemptuously  an  advertisement,  set  up  by  the  commis- 
sioners, of  a  sale  of  land  for  county  taxes;!;  to  agree  to  fight, 
though  no  fight  takes  place  ;«£;  to  break  into  a  house  in  the  day 
or  night  time,  and  disturb  its  inhabitants  ;:r  to  violently  disturb 
a  town  meeting,  though  the  parties  engaged  were  not  sufficient 
in  number  to  amount  to  riot;y  to  publicly  kidnap  another; 2 
and,  in  short,  to  do  any  act  which  may  create  a  public  disturb- 
ance, provided  that  such  be  the  natural  consequence  of  the  act. 

k  State  t7.  Briggs,   1    Aiken,   226  ;        s  State  v.  Jasper,  4  Dev.  N.  C.  R. 
Loomis  v.  Edgerton,  1^  Wendell,  420;     823. 

State  V.  Cawood,  2  Stewart,  860.  On  t  State  v.  Huntley,  8  Iredell  N.  C. 
this  point  see  a  very  able  and  com-  B.  418 ;  though  see,  per  contra,  State 
prehensive  opinion  of  Shaw,  C.  J.,  in  v.  Simpson,  5  Yerger's  Tenn.  R.  856, 
Com.  V.  Chapman,  13  Mete.  68.  Peck,  J.,  dissenting. 

/  Post,  §  2497.  u  Penns.  v.  Morrisson,    Addison's 

m  See,  on  this  point,  7  Law  Rep.  N..  Pa.  R.  274. 
S.  88,  89,  and  post,  §  2002-8.  v  Penns.  r.  Gillespie,  Addison's  Pa. 

n  See  post,  §  2370-1-2-3,  &c.  R.  267. 

0  See  post,  §  2896-7-8.  to  State  v.  Kitchens,  2  Harrington's 

p  See  post,  §  2696-7-8.  Del.  R.  257. 

q  See  post,  generally,  §  2456-2501.  x  Com.  v.  Taylor,  5  Binney,  281 ; 

r  United  States   v.  Hart,  1  Peters     Hiickett  v.  Com.  8  Harris,  95. 
C.  C.  R.  890.     See  post,  generally,  §        y  Com.  v,  Hoxey,  16  Mass.  885. 
2456-2501.  z  State  v,  Rollins,  8   New  Hamp- 


shire R.  550. 
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§  5.  (2.)  Malieious  Injury  to  OtJiers.a  —  It  has  been  held 
indictable  to  destroy  a  horse, (a  cow,tf  a  steer, rf  or  any  beast 
whatever,  which  may  be  the  property  of  another  ;e  to  be  guilty 
of  wanton  cruelty  to  animals  in  general,  when  the  essential  in- 
gredient of  malice  towards  the  owner  is  presentvf  or  the  of- 
fence is  a  public  scandal  ;ff  to  cast  the  carcass  of  an  animal  in  a 
well  in  daily  use ;  h  to  poison  chickens,  to  tear  up  fraudulently 
a  promissory  note,  or  maliciously  break  windows ;  i  to  mischiev- 
ously set  fire  to  a  number  of  barrels  of  tar,  belonging  to  anoth- 
er; i  to  girdle  or  otherwise  maliciously  injure  trees  kept  either 
for  use  or  ornament ;  I  to  put  cow-itch  on  a  towel ;  m  though  it 
seems  not  to  be  so,  to  put  cantharides  in  Tum.;n  to  discharge  a 
gun,  with  the  intention  of  annoying  and  injuring  a  sick  person 
in  the  immediate  vicinity ;  o  and  to  break  into  a  room  with  vio- 
lence for  the  same  purpose  ;p  to  go  armed  upon  the  porch  of 
another  man's  house  and  from  thence  shoot  and  kill  a  dog  of 
the  owner  of  the  house,  lying  in  the  yard,  in  the  absence  of  the 
male  members  of  the  family,  and  to  the  terror  and  alarm  of  the 
females  in  the  house ;  q  though  it  is  not  an  indictable  oflEence  to 
remove  a  stone  from  the  boundary  line  between  the  premises  of 

a  See  post,  fully,  as  to  malicious  h  State  v,  Buckman,  8  New  Hamp. 
mischief,  §  1 948-20 12.  208.  " 

b  Resp.  V,  Teischer,  1  Dallas,  885 ;        i  Resp.  v.  Teiscber,  1  Dallas,  835. 


State  r.  Council,  1  Tennessee,  805; 
though  this  case  has  since  been  denied ; 
Shell  v^  State,  6  Humph.  288  ;  Taylor 
V.  State,  6  Humph.  285. 

c  Com.  V.  Leach,  1  Mass.  59 ;  Peo- 
ple V.  Smith,  5  Cowen,  258. 

d  State  t'.  Scott,  2  Dev.  &  Bat. 
85;  Wh.  Prec.  218. 

e  Loomis  v.  Edgerton,  19  Wendell, 
420.  See  particularly  Kilpatrick  v. 
People,  5  Denio,  277 ;  Henderson's 
case,  8  Gratt.  709  ;  though  see  State  v. 
Wheeler,  8  Vermont,  844  ;  lilies  v. 
Knight,  8  Texas,  816. 

/  State  V.  Briggs,  1  Aiken,  226. 
See,  for  a  general  discussion  of  this 
question,  7  Law  Rep.  N.  S.  89,  90. 

g  U.  S-  V.  Logan,  2  Cranch  C.  C. 
R.  259  ;  U.  S.  v.  Jackson,  4  Cranch 
C.  C.  R.  488. 


The  better  opinion  now  is,^  that  to 
make  such  an  offence  indictable,  it 
must  be  done  either  secretly  and  in 
the  night  time  (Kilpatrick  v.  People, 
5  Denio,  277),  or  in  such  a  way  as  to 
produce  a  breach  of  peace.  State  v. 
Phipps,  10  Iredell,  17. 

k  State  V,  Simpson,  2  Hawkes,  460. 

I  Com.  V,  Eckert,  2  Browne,  251 ; 
Loomis  V.  Edgerton,  19  AVendell,  420; 
per  contra,  Brown's  case,  8  Greenleaf, 
177. 

m  People  v.  Blake,  1  Wheeler's  C. 
C.  490. 

n  R.  u.  Hanson,  2  C.  &  K.  912  ; 
R.  i;.  Walkden,  1  Cox  C.  C.  282; 
R.  V.  Dilworth,  2  M.  &  Rob.  681. 

o  Com.  V.  Wing,  9  Pick.  1. 

p  Com.  V.  Taylor,  5  Binney,  277. 

q  Henderson's  case,  8  Grattan, 
709. 
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A.  and  B.  with  the  intent  to  injure  B. ;  r  nor  to  shave  and  crop 
the  hair  from  a  mare's  tail  in  a  stable;*  nor  to  frequent  a 
neighbor's  house,  grossly  abuse  his  family,  and  make  their  lives 
uncomfortable,  t 

§  6.  (3.)  Nuisance  or  Scandal  to  the  Community. u — Under 
this  head  it  has  been  held  indictable  to  cast  a  dead  body  into  a 
river  without  the  rites  of  Christian  sepulture  ;v  to  be  guilty  of 
eavesdropping ;w  to  knowingly  sell  unwholesome  provisions; a; 
to  seU  a  wife;y  to  disinter  a  dead  body  without  proper  author- 
ity; 2  to  give  more  than  a  single  vote  at  an  election; a  to  be 


r  State  v.  Burroucrhs,  2  Halsted  R. 
426.  See  Com.  v.  Powell,  8  Leigb, 
719. 

8  State  V,  Smith,  1  Cheves,  157; 
contra,  Boyd  v.  State,  2  Humph.  39. 

t  Com.  v.  Edwards,  1  Ashmead, 
146.  According  to  a  newspaper  re- 
port of  a  late  English  case,  it  is  a 
misdemeanor  to  keep  an  animal  whose 
noise  is  a  cause  of  disturbance  to 
neighbors.  In  the  particular  issue, 
the  evidence  was,  that  the  defendant, 
whose  name  was  Minty,  kept  a  cock 
which  crowed  150  times  in  25  minutes. 
The  judges  held  that  this  was  per  se  a 
Muisance  in  a  populous  town,  and  the 
defendant  was  conyicted  and  fined. 

u  See  post,  generally,  §  2862-2446. 

V  Kanavan's  case,  1  Greenleaf,  226. 

to  State  V.  Williams,  2  Tenn.  108; 
Com.  t7.  Lovett,  6  P.  L.  J.  226  ;  State 
V.  Pennington,  S  Head,  119.  See  Ibid. 
281  ;  post,  §  2877. 

X  State  V.  Smith,  8  Hawkes,  378; 
2  Iredell,  40 ;  R.  t;.  Sharpe,  7  Cox  C. 
C.  214. 

y  R.  V.  Delaval,  8  Burr.  1484. 

z  Com.  w.  Cooley,  10  Pick.  87;  K 
V.  Lynn,  2  T.  R.  788;  1  Leach,  417. 
In  harmony  with  this  is  a  late  English 
case,  R.  v.  Vann,  2  Denison  C.  C.  825, 
8  Eng.  Law  &  Eq.  569.  This  was  an 
indictment  for  a  nuisance  in  not  having 
buried  the  body  of  a  dead  child,  but 


leaving  it  in  a  yard,  the  stench  from 
which  was  a  public  nuisance.  It  ap- 
peared that  the  child  of  the  prisoner 
died ;  that  he  applied  to  the  parish  to 
bury  it,  but  the  guardians  said  that, 
under  the  power  of  the  Poor  Law 
Commissioners,  they  would  lend  him 
7«.  6(/.  to  bury  the  child,  provided  he 
would  sign  a  document  undertaking  to 
repay  the  amount  on  demand.  The 
prisoner  refused  to  sign  this  docu- 
ment, and  the  relieving  officer  refused 
to  advance  him  the  money.  The  pris- 
oner then  removed  the  body  to  a  yard, 
and  the  stench  from  it  amounted  to 
a  nuisance.  The  chairman  of  the 
Leicestershire  sessions  told  the  jury 
that  as  the  prisoner  had  been  offered 
relief  he  was  bound  to  receive  it,  and 
he  was  not  excused  from  his  liability. 
Upon  this  the  prisoner  was  found 
guilty.  A  case  was  reserved,  whether 
the  prisoner,  by  refusing  to  render 
himself  under  an  obligation  for  a  debt, 
had  not  rendered  himself  liable  to  this 
indictment  ? 

Baron  Piatt.  —  What  public  duty 
has  a  man  to  incur  a  debt  ? 

Lord  Campbell.  —  Is  it  an  indictable 
misdemeanor  not  to  incur  a  debt  ? 

Mr.  O'Brien  said,  the  question  was 
whether  he  was  liable  to  be  punished 
for  a  nuisance. 

Lord   Campbell.  —  If    he  had  the 


a  Com.  V.  Silsbee,  9  Mass.  417. 
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guilty  of  individual  offensive  drunkenness  ;&  or  notorious  lewd- 
ness, <?  or  open  and  public  abuse  of  dependents  ;t2  though  on 
this  point  the  better  rule  is  that,  to  make  the  offence  indict- 


means  of  giving  his  child  Christian 
burial,  and  refused  to  do  so,  he  was 
liable  to  be  indicted;  but  not  if  he 
had  not  any  means. 

Mr.  O'Brien.  —  He  had  the  means 
offered,  if  he  incurred  the  debt. 

Lord  Campbell.  —  Unless  he  had 
the  means,  he  is  not  indictable.  He 
could  not  chop  up  the  body  for  meat ; 
he  could  not  throw  it  into  the  river. 
He  had  not  the  means  of  giving  it 
Christian  burial. 

Mr.  O'Brien  said  he  was  bound  to 
incur  the  debt. 

Lord  Campbell.  —  If  a  Jew  said,  "I 
will  give  you  the  money  at  50/.  per 
cent.?" 

Mr.  O'Brien  said  a  man  was  as 
much  bound  to  provide  burial  for  his 
child  as  sustenance.  It  would  be  no 
answer  to  say  he  had  not  the  means, 
if  a  baker  said  he  would  give  him 
credit  for  bread. 

Lord  Campbell. — Has  he  committed 
a  crime  because  he  had  no  means  V 
Was  he  bound  to  steal  or  beg  ? 

Mr.  O'Brien  said  the  means  were 
put  before  him  by  the  relieving  officer. 

Lord  Campbell  said :  We  are  clearly 
of  opinion  that  this  conviction  is  un- 
lawful, and  that  the  direction  of  the 
chairman  to  the  jury  cannot  be  sup- 
ported, because  he  told  them,  which  is 
true  enough,  that  the  defendant  was 
bound  to  provide  burial  for  his  child 
if  he  could:  but  he  goes  on  to  say, 
that  as  the  guardians  were  entitled, 
under  the  order  of  the  Poor  Law  Com- 
missioners, to  give  relief  for  the  pur- 


poses of  burial,  by  way  of  loan,  and  as 
the  defendant  had  been  offered  such 
relief,  he  was  bound  to  receive  it,  and 
was  not  excused  from  his  liability  for 
the  interment  of  his  deceased  child, 
and  therefore  the  jury  were  bound  to 
convict.  There  is  no  doubt,  if  the 
man  has  the  means  of  burying  his 
child,  he  is  bound  to  do  so,  but  he  is 
not  liable  to  be  indicted  for  a  nuisance 
if  he  has  not  the  means  of  burying  it^ 
He  cannot  sell  the  body,  or  throw  it 
into  a  river.  Unless  he  had  the  means 
of  giving  the  child  Christian  burial,  he 
does  not  commit  a  nuisance  by  the 
child  remaining  unburied,  although  it 
might  be  a  nuisance  to  the  neighbor- 
hood, for  which  the  parish  officer  would 
probably  be  liable.  The  defendant 
was  not  bound  to  accept  a  loan,  and 
render  himself  liable  to  be  proceeded 
against,  and  lose  his  liberty,  and  lose 
the  means  of  maintaining  his  family, 
by  incurring  a  debt.  —  Evening  Mail, 
21  Nov.  1851.  See  1  Russ.on  Crimes, 
465. 

It  is  even  a  misdemeanor  at  common 
law  to  enter  an  unconsecrated  burial 
ground,  and  withput  the  knowledge  or 
consent  of  the  owners  of  the  ground  or 
authority  of  any  kind  to  dig  up  and 
carry  away  a  corpse  buried  therein ; 
although  the  person  committing  the 
act  may  have  been  actuated  by  mo- 
tives of  affection  and  respect  to  the 
deceased,  and  of  religious  duty,  and 
have  conducted  the  removal  decently. 
B.  V.  Sharpe,  40  £ng.  L.  &  £.  584 ;  7 
Cox,  214. 


b  Smith  V.  State,  1  Humph.  Tenn.        d  U. 
R.  896.  60S. 

c  State  V.  Moore,  1   Swan,  Tenn. 
186 ;  State  v.  Rose,  32  Missouri,  560. 


S.  V.  Cross,  4  Cranch  C.  C. 
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able,  it  must  be  such  as  to  shock  and  insult,  not  an  individual, 
but  the  coimnunity ;  e  to  indulge  publicly  in  profane  swearing ;/ 
or  in  loud  and  obscene  language,  so  as  to  draw  together  a  crowd 
in  a  thoroughfare;/^  though  the  offence  be  not  laid  as  a  nui- 
sance;^ to  publicly  and  blasphemously  revile  the  Christian 
religion,  which  is  part  of  the  common  law  of  the  land; A  to 
unnecessarily  perform  secular  labors  on  Sunday,  in  such  a  way 
as  to  disturb  the  worship  of  others  ;i  and  in  fine  to  commit  any 
act  which  from  its  nature  must  prejudicially  affect  the  momls 
and  health  of  the  community  .^ 

§  7.  (4.)  Personal  Lewdness,  k  —  Under  this  head  fornication 
has  been  held  indictable  ;Z  and  adultery  ;m  and  it  has  been  held 
^  misdemeanor  to  solicit  another  to  commit  adultery  ;n  and  to 
notoriously  haunt  houses  of  ill-fame,  o 

§  8.  (5.)  Attempts,  —  It  has  been  held  indictable  to  lie  in  wait 
near  a  jail,  by  agreement  with  a  prisoner,  and  to  carry  him 
away;^  to  send  threatening  letters  ;9  to  challenge  another  to 
fight  with  fists  ;r  to  challenge  another  to  fight  under  any  cir- 
cumstances, though  not  in  such  a  way  as  to  constitute  the  statu- 
tory offence ;  s  to  even  intimate  to  another  a  desire  to  fight  with 
deadly  weapons ;  t  and,  in  conclusion,  to  attempt  to  commit  any 

e  State  v.  Waller,  8  Murphy,  229 ;  91 ;  Resp.  v.  Teischer,  1  Dallas,  885  ; 
R.  0.  Webb,  2  Carr.-&  K.  988.  People  v.  Smith,  5  Cowen,  268. 


/  State  V.  Kirby,  1  Murphy,  254; 
State  V.  Ellar,  1  Devereux,  267 ;  State 
V,  Graham,  3  Sneed  (Tenn.),  184. 

/i  State  V.  Appling,  25  Mo.  (4 
Jones)  815. 

g  Barker  v.  Com.  7  Harris,  4^2; 
Bell  V.  State,  1  Swan  (Tenn.),  42. 
Post,  §  2401-2410. 

h  People  V.  Ruggles,  8  Johnston, 
290 ;  Com.  v.  Kneeland,  20  Pick.  206 ; 
Thacher's  C.  C.  346 ;  Com.  v,  Upde- 
graph,  11  Serg.  &  Raw.  394  ;  State  v. 
Chandler,  2  Harrington,  553;  Smith 
V.  Sparrow,  4  Bing,  84-8 ;  Story's 
Miscellaneous  Writings,  451.  Post,  § 
2586-45. 

i  Com.  V,  Dupuy,  6  P.  L.  J.  228  ; 
Brightly  R.  44  ;  Linden  muUer  w.  Peo- 
ple, 83  Barbour,  548  ;  Com.  v,  Jean- 
dell,  2  Grant,  506. 

J  Com.  V.  Sharpless,  2  Serg.  &  R. 
10 


k  See  post,  §  2396. 

/  State  ».  Cox,  N.  C.  Term  R  165. 
Post,  §  2667. 

TO  Com.  V.  Call,  21  Pick.  509 ;  State 
V.  Wallace,  9  New  Hampshire,  518 ; 
though  see  contra^  Anderson  v.  Com.  5 
Rand.  627 ;  Com.  t;.  Jones,  2  Grat. 
555 ;  and  State  v.  Brunson,  2  Bailey, 
149.     Post,  §  2648. 

n  State  v.  Avery,  7  Connect.  267; 
but  see  post,  §  2702  %. 

o  Brooks  V.  State,  2  Yerger,  482. 

p  People  V.  Washburn,  10  Johnson's 
R.  160.     See  post,  §  2696,  2702. 

q  U.  S.  t7.  Ravara,  2  Dallas,  299. 

r  Com.  V,  Whitehead,  2  Bost.  Law 
Rep.  148. 

8  State  V.  Farrier,  1  Hawkes,  487  ; 
State  V.  Taylor,  3  Brevard,  248.  Post, 
§  2674. 

i  Com.  9.  Tibbs,  1  Dana,  524. 
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offence,  or  to  solicit  its  commission,  t^  though  it  has  been  said 
that  to  make  such  attempt  or  solicitation  indictable,  it  must  have 
a  direct  if  not  an  immediate  tendency  to  the  commission  of  the 
offence,!;  and  it  is  plain  that  there  must  be  some  act  done  to 


II  Com.  V.  Hackett,  3  Harris,  95; 
State  V.  Eeyesy  8  Vermont,  57 ;  Dema- 
rest  V,  Haring,  6  Cowen  76  ;  State  v, 
Taylor,  S  Brevard,  243.  See  post,  § 
2696,  2702. 

V  People  V.  Brockway,  2  Hill  N. 
Y.  558.  In  Pennsylvania  it  has  been 
held  that  an  indictment  charging  the 
defendant ''  with  force  and  arms,  &c., 
tinlawfully  and  wickedly,  did  attempt 
to  pick  the  pocket  of  one  John  S., 
with  intent  then  and  there  feloniously 
to  steal,  take,  and  carry  away  the 
goods  and  chattels,  &c.,  of  the  said  J. 
S.,"  &c.,  without  laying  an  assault,  is 
too  vague  and  uncertain  to  be  sup- 
ported; as,  unless  some  act  is  done, 
the  offence  is  not  indictable.  Ran- 
dolph V.  Com.  6  Serg.  &  Rawle  R. 
398;  S.  P.  Clarke's  case,  6  Grat.  675. 
The  English  law  on  the  subject  of  at- 
tempts to  commit  crime,  is  very  dis- 
tinct. Thus  it  is  said  that,  when  an 
act  is  done,  the  law  judges  not  only  of 
the  act  done,  but  of  the  intent  with 
which  it  is  done ;  and  if  accompanied 
with  an  unlawful  and  malicious  intent, 
though  the  act  itself  would  otherwise 
have  been  innocent,  the  intent  being 
criminal,  the  act  becomes  criminal  and 
punishable.  Per  Lord  Mansfield,  C. 
J.,  in  Schofield's  case,  Cald.  397. 
Thus  an  attempt  to  commit  a  felony 
is,  in  many  cases,  a  misdemeanor. 
Higgin's  case,  2  East  R.  21 ;  Rex  v, 
Kinnersley  and  Moore,  1  Str.  196 ; 
and  an  attempt  to  commit  even  a  mis- 
demeanor has  been  sometimes  decided 
to  be  itself  a  misdemeanor.  Per  Grose, 
J.,  in  Higgin's  case,  2  East  R.  8 ;  and 
see  Rex  v.  Phillips,  6  East,  464.  And 
the  mere  soliciting  another  to  commit 
a  felony  is  a  sufficient  act  or  attempt 


to  constitute  the  misdemeanor.  Thus 
to  solicit  a  servant  to  steal  his  master's 
goods  is  a  misdemeanor,  though  it  be 
not  charged  in  the  indictment  that  the 
servant  stole  the  goods,  nor  that  any 
other  act  was  done  except  the  solicit- 
ing and  inciting.  Higgin's  case,  2 
East  R.  5.  It  was  held  not  to  be 
necessary,  in  order  to  show  that  this 
was  only  a  misdemeanor,  to  negative 
the  commission  of  a  felony,  as  none  of 
the  precedents  of  indictments  for  at- 
tempts to  commit  a  rape  or  robbery 
contain  any  such  negative  averment ; 
but  it  is  left  to  the  defendant  to  show 
it,  if  he  pleads  that  the  mis(lemeanor 
was  merged  in  the  greater  offence. 
And  it  has  been  held  that  the  comple- 
tion of  an  act  criminal  in  itself,  is  not 
necessary  to  constitute  criminality. 
By  Lord  Mansfield,  in  R.  v.  Schofield, 
Cald.  400.  An  attempt  to  commit  a 
statutable  misdemeanor  is  as  much  in- 
dictable as  an  attempt  to  commit  a 
common  law  misdemeanor  (R.  t;.  But- 
ler, 6  C.  &  P.  368,  Patterson,  J.)  ;  for 
when  an  offence  is  made  a  misde- 
meanor by  statute,  it  is  made  so  for  all 
purposes.  Parke,  B.,  R.  t;.  Roderick, 
7  C.  &  P.  796.  And  the  general  rule 
is,  that  '*  An  attempt  to  commit  a  mis- 
demeanor is  a  misdemeanor,  whether 
the  offence  i's  created  by  statute,  or 
was  an  offence  at  cbmmon  law."  Parke, 
B.,  R.  i;.  Roderick,  7  C.  &  P.  795 ;  1 
Russell  on  Cr.  46.  Hawkins  even 
carries  the  law  farther :  ''  The  bare 
intention  to  commit  a  felony  is  so  very 
criminal  that,  at  the  common  law,  it 
was  punishable  as  felony,  where  it 
missed  its  effect  through  some  accident, 
no  way  lessening  the  guilt  of  the  of- 
fender. But  it  seems  agreed,  at  this 
11 
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consummate  the  intent,  w  It  is  not  necessary,  howeyer,  that  such 
attempt  should  be  successful,  a; 

§  9.  As  a  general  rule,  the  tests  laid  down  by  a  late  learned 
writer  may  be  taken  as  satisfactory,  that  to  constitute  a  misde- 
meanor of  the  character  falling  under  this  head,  there  must  be 
some  act  done,  a  criminal  intent,  and  an  injury  to  the  public. y 

And  to  this  it  may  be  added,  that  a  misdemeanor,  in  order  to 
make  an  attempt  to  commit  it  indictable,  must  be  something 
higher  than  the  infraction  of  a  police  regulation,  a  Thus  it  has 
been  held  not  to  be  indictable  to  persuade  another  to  drink  liquor 
without  a  license,  h 

§  10.  (6.)  Mala  prohibita.  (1.)  Acta  enjoined  or  forbidden  by 
Statute^  though  no  statutory  Remedy  by  Indictment  is  preicribed. 
—  Misdemeanors  which  are  mala  prohibita^  and  which  become 
penal  by  statute,  are  of  two  sorts :  first,  those  which  consist  in 
the  commission  or  omission  of  any  act  enjoined  or  forbidden  by 
statute,  though  by  such  statute  such  omission  or  commission  is 
not  made  the  subject  of  indictment ;  and  secondly,  those  which 
consist  of  the  omission  or  commission  of  any  act  which  by  itself 
is  made  specifically  indictable.  If  a  statute  prohibit  a  matter 
of  public  grievance,  or  conunand  a  matter  of  public  convenience, 
all  acts  or  omissions  contrary  to  the  prohibition  or  command  of 
the  statute,  being  misdemeanors  at  common  law,  are  punishable 
by  indictment,  if  the  statute  specify  no  other  mode  of  proceed- 
ing, c  Thus,  wherever  a  duty  is  imposed  on  a  public  officer,  the 
neglect  to  perform  it  is  a  public  offence,  and  as  such  is  indict- 
able. (2  So  an  indictment  lies  against  a  quasi  corporation,  for 
neglecting  to  do  what  the  common  good  requires ;  as  when  the 

day,  that  felony  shall  not  be  imputed  to  y  7  Law  Rep.  N.  S.  86. 

a  bare  intention  to  commit  it ;  yet  it  is  a  Com.  v,  Willard,  22  Pick.  476  ;  R. 

certain  that  the  party  may  be  severely  v.  Bryan,  2  Stra.  866  ;  Pilse  v.  State,  5 

fined  for  such  intention."     1  Hawk.  c.  Humph.  108. 

25,  s.  3 ;  Ibid.  c.  56 ;  State  v.  Wil-  h  Com.  v,  Willard,  22  Pick.  476. 

liams,  12  Ired.  172.    Post,  §  372.  c  2  Hawk.  c.  25,  s.  4 ;  R.  v.  Davis, 

to  R.  V.  Heath,  R.  &  R.  184  ;  Com.  Say.  163 ;  and  see  R.  v.  Sainsbury,  4 

V.  Morse,  2  Mass.  138 ;  R.  v,  Meredith,  T.  R.  457 ;  State  r.  Fletcher,  5  N. 

8  C.  &  P.  589  ;  R.  &  R.  46 ;  R.  v.  Hamp.  257 ;  R.   t;.  Harris,  4    T.   R. 

Woodrow,  16  M.  &  W.  404.     See  fully  202 ;  Keller  r.  State,  1 1  Md.  525 ;  Peo- 

post,  Vol.  in.  pie  V.  Bogart,  3  Parker  C.  R.  (N.  Y.) 

a;  R.  V.  Schofield,  Cald.  897 ;  R.  v.  143. 

Vaughn,  4  Burr.  2494  c;  see  7  Law  d  Wilson  v.  Com.  10  Serg.  &  R. 

Rep.  N.  S.  34.  375  :  Gearhart  v,  Dixon,  1  Barr,  224. 
12 


Digitized  by 


Google 


BOOK  I.]  EFFECT  OF  STATTJTES  ON  COMMON  LAW.  [§  10. 

corporation  of  a  city  have  power  to  direct  the  excavating,  deep- 
ening, or  cleansing  of  a  basin  connected  with  a  river,  and  neglect 
to  take  the  necessary  means  for  that  purpose,  so  that  the  basin 
becomes  foul  and  stagnant,  and  a  nuisance  is  created,  e 

(2.)  Where  the  Statute  prescribes  the  Punishment.  — Wherever 
a  statute  creates  an  offence,  and  expressly  provides  a  punishment, 
the  statutory  provisions,  as  will  be  seen  more  fully  hereafter, 
must  be  followed  strictly  and  expressly,  e^ 

(3.)  Where  a  new  Punishment  is  given  to  a  Common  Law 
Offence,  —  Where  a  statute  attaches  a  new  penalty  to  that  which 
was  an  offence  at  common  law,  either  the  remedy  by  statute  or 
that  at  common  law  can  be  pursued.  And  if  the  statute  specify 
a  mode  of  proceeding  different  from  that  by  indictment,  then,  if 
the  matter  were  already  an  indictable  offence  at  common  law, 
and  the  statute  introduced  merely  a  different  mode  of  prosecu- 
tion and  punishment,  the  remedy  is  cumulative,  and  the  prosecu- 
tor has  still  the  option  of  proceeding  by  indictment  at  common 
law,  or  by  the  mode  pointed  out  by  the  statute./  Thus,  even 
when  the  charter  of  a  turnpike  road  provided  a  particular 
penalty  on  keeping  the  road  out  of  repair,  the  negligence  was 
held  accountable  at  common  law.^r  Where  a  statute  prohibits  an 
act  which  was  before  lawful,  and  enforces  the  prohibition  with  a 
penalty,  and  a  succeeding  statute,  h  or  the  same  statute,  in  a  sub- 
sequent substantive  clause,  describes  a  mode  of  proceeding  for 
the  penalty  different  from  that  by  indictment,  the  prosecutor  may, 
notwithstanding,  proceed  by  indictment  upon  the  prohibitory 
clause,  as  for  a  misdemeanor  at  common  law,  or  he  may  proceed 
in  the  manner  pointed  out  by  the  statute,  at  his  option  ;  i  but,  if 
the  manner  of  proceeding  for  the  penalty  be  contained  in  the 
same  clause  which  prohibits  the  act,  the  mode  of  proceeding 
given  by  the  statute  must  be  pursued,  and  no  other  ;  for,  the  ex- 

e  People  v.  Corporation  of  Albany,  Hale,  191 ;  1  Saund.  195,  n.  (4) ;  State 

11  Wend.  548  ;  see  R.  v.  Great  N.  &  v,  Moore,  9  Yerger,  858 ;  post,  §  411 ; 

£.  Railway  Co.  9  Ad.  &  £1.  N.  S.  and  see  other  cases  post,  §  878. 

315.  g   Turnpike    Road    v.  People,    15 

gi  Post,  §  873,  411.  Wend.  267. 

/  R.  r.  Robinson,  1  Burr.  799  ;  R.  A  R.  v.  Boyall,  2  Burr.  832. 

»-  Wigg,  2  Ld.  Raym.  1163 ;  2   Salk.  t  2  Hale,  171 ;  R.  r.  Wright,  1  Burr. 

460 ;  R.  V.  Balme,  2  Cowp.  648 ;  R.  v.  543 ;  and  see  R.  v.  Jones,  2  Str.  1146 ; 

Carlisle,  8  B.  &  A.   161 ;  and  see  2  R.  v.  Harris,  4  T.  R.  205.   Post,  §  378. 
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press  mention   of   any  other  mode  of  proceeding  impliedly  ex- 
clades  that  of  indictment.y 

(4.)  Where  a  Common  Law  Misdemeanor  is  made  a  Statutory 
Felony.  —  In  England,  when  a  misdemeanor  at  common  law  is 
created  a  felony  by  statute,  the  misdemeanor  is  merged,  and 
cannot  be  prosecuted  as  such ;  k  and  the  reason  is,  that  if  such 
were  not  the  case,  the  defendant  would  lose  his  right  to  a  special 
jury,  and  to  a  copy  of  the  bill  of  indictment.  2  The  same  doc- 
tiine  is  held  at  common  law  in  Pennsylvania,  m  Massachusetts,  n 
and  in  Maryland,  o  In  New  YoA,  Vermont,  and  Ohio,  however, 
it  is  said,  that  as  the  reason  for  the  English  rule  does  not  there 
apply,  the  rule  itself  does  not  hold  ;  and  it  is  accordingly  held 
that  if  the  evidence,  in  an  indictment  in  such  case,  does  not 
make  good  the  felony,  the  word  feloniously  may  be  rejected,  and 
judgment  had  for  the  constituent  misdemeanor,  p  In  Massachu- 
setts the  latter  principle  is  now  established  by  statute,  q 

§  11.  (5.)  When  Common  Law  is  absorbed  in  Statute  generally ^ 
and  herein  of  the  Pennsylvania  Act  of  March  21,  1806. —  Where 
a  new  mode  of  punishment,  or  new  method  of  procedure,  is 
directed,  the  class  of  the  offence  not  being  altered,  the  remedies, 
in  general,  are  considered  cimiulative,  and  the  defendant  may 
still  be  indicted  at  common  law,  r  But  in  Pennsylvania  the 
law  is  different.  It  is  there  provided,  that  "  in  all  cases  where 
a  remedy  is  provided  or  a  duty  enjoined,  or  anything  directed 
to  be  done  by  any  act  or  acts  of  assembly  of  this  common- 
wealth, the  directions  of  the  said  acts  shall  be  strictly  pursued, 
and  no  penalty  shall  be  inflicted,  or  anything  done  agreeably  to 

j  R.  V,  Robinson,  2  Burr.  805 ;  R.  n  Com.  ».  Newell,  7  Mass.  245. 

V.  Buck,  1  Str.  679.  o  Plack  v.  State,  2  Maryl.  376. 

k  R.  17.  Cross,  1  Ld.  Raymond,  711 ;  p  People  r.  Jackson,   3  Hill,  92; 

3  Salk.  193.     See  post,  §  400.  People  r.  White,  22  Wend.  175 ;  Loh- 

/  Hawk.  b.  2,  c.  47,  s.  6  ;  1  Ch.  C.  man  u.  People,  1  Comstock,  379;. Hess 

L.  251,  639 ;  R.  r.  Walker,  6  C.  &  P.  v.  State,  5  Ohio,  1. 

657  ;  though  see  R.  v.  Carradice,  Rus.  q  Com.  v.  Squires,  1  Mete.  258. 

&  R.  205.  r  R.  V.  Dickinson,  1  Saund.  135,  note 

m  Com.  V.  Gable,  7  Serg,  &  Rawle,  (4)  ;  2  Hawk.  P.  C.  c.  25,  s.  4 ;  R.  v. 

423,  per  Tilghraan,  C.  J.;  Hackett  v,  Wigg,  Ix)rd  Raymond,  1168;  2  Salk. 

Com.  3  Harris,  95,  is  seemingly  contra,  460  ;  1  Russell  on  Crime?,  49  ;  State 

but  here  the  term  "  feloniously  "  was  a  v.    Jesse,   7    Gill  &  Johnson,    290 ; 

mere  matter  of  impertinence  in  the  Turnpike  Road  v.  People,  15  Wend, 

bill,  and  there  was  no  attempt  to  pros-  267. 
ecute  the  case  as  a  felony. 
14. 
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the  provisions  of  the  common  law,  in  such  cases,  further  than 
shall  be  necessary  for  carrying  such  act  or  acts  into  effect."  8 
It  has  been  held  by  the  courts,  in  conformity  with  this  act,  that 
wherever  a  mode  of  procedure  is  attached  to  a  specific  offence 
by  any  act  of  assembly,  the  common  law  remedy  is  abrogated, 
and  the  indictment  and  sentence  must  pursue  the  act.  t  It  was 
even  held,  that  where  an  act  of  assembly  gave  a  penalty  to  the 
party  injured  by  the  extorsive  and  corrupt  conduct  of  a  mag- 
istrate, which  penalty  was  to  be  recovered  in  a  civil  suit,  the 
offence  ceased  to  be  indictable  at  common  law.  But  it  seems 
that  the  act  in  question  only  applies  when  a  specific  method  of 
procedure  is  directed  by  act  of  assembly  ;  for  when  a  new  pen- 
alty is  attached  to  a  common  law  offence,  then  the  indictment 
may  still  be  at  common  law,  though  in  case  of  conviction,  no 
other  than  the  statutory  punishment  can  be  inflicted.  Thus, 
when  an  act  of  assembly  provided  a  new  punishment  for  mur- 
der, it  was  held,  that  though  by  so  doing  the  act  of  21st  of 
March,  1806,  prevented  any  other  than  the  statutory  punish- 
ment from  being  imposed,  yet  the  indictment  would  still  lie  at 
common  law,  and  that  it  was  not  necessary  for  it  to  conclude 
contrary  to  the  act.u  In  nuisances,  abo,  either  in  the  obstruc- 
tion of  navigable  rivers  against  which  there  are  peculiar  statu- 
tory provisions,  V  or  in  the  endangering  of  the  health  of  the  city 
of  Philadelphia,  to  protect  which  a  board  of  health,  armed  with 
plenary  powers,  is  established,  w  the  remedy  of  common  law  is 
unextinguished,  x 

Hevised  Statutes,  —  When  a  code  covering  a  whole  branch  of 
law  is  adopted,  it  is  a  serious  question  whether  the  common  law 
on  that  topic  is  not  abrogated.  In  Massachusetts,  at  least,  it  is 
held  "  that  by  a  well  established  rule  of  the  construction  of  stat- 
utes, the  common  law  is  held  to  be  repealed  by  implication,  when 
the  whole  subject  has  been  revised  by  the  legislature."  sP^ 

§  12.  (6.)  Penal  Statutes  are  to  be  strictly  construed.  —  This 

s  Act  of  21st  March,   1806,  sect.  u  Com.  r.  Evans,  13  Serg.  &  Rawle, 

xiii. ;  4  Smith's  Laws,  p.  832.     Post,  426. 

§873.  t;  Com.  v.  White,   6   Binney,   179. 

t  3  Sei^.  &  Rawle,  278 ;  1  Rawle,  Post,  §  871. 

290 ;  3  Penn.  R.  180 ;  8  Watts,  830 ;  w  Com.  r.  Church,  1  Barr,  105. 

5  Rawle,  64  ;  5  Wharton,  857.    Post,  x  Qom.  v,  Vansickle,  Brightly  R.  69. 

§  873.  Post,  §  373. 

xl  Com.  V.  Dennis,  105  Mass.  162. 
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elementary  proposition  it  is  scarcely  necessary  to  recapitulate; 
though  we  must  keep  in  mind  that  this  strictness  of  construction 
is  to  be  applied  not  to  the  merely  remedial  but  only  to  the  restrict 
tive  and  punitive  clauses  in  penal  statutes.  A  statute  operates  to 
enlarge  or  to  restrain  liberty :  when  the  former,  it  is  to  be  largely 
construed  ;  when  the  latter,  cautiously  and  reluctantly.  This  is  a 
maxim  of  the  Roman  law,  which,  though  foreign  to  the  notion  of 
the  old  English  common  law,  that  crime  is  to  be  avenged  in 
kind  and  in  full  measure,  was  at  an  early  period  adopted  by 
English  jurists,  y 

Yet  in  con9truing  %uch  statutes^  we  are  to  look  far  the  reasonable 
sense  designed  hy  the  legislature  ;  and  if  this  is  clearly  ascertained^ 
it  must  he  applied^  though  a  narrower  sense  is  possible,  z 

y  L.  42.  D.  de  poen.  (48. 19.)  Inter- 
pretatione  legum  poenae  moUiendae 
sunt  potius,  quam  asperandae.  L.  155, 
§  2.  D.  de  reg.  iur.  (50.  1 7.)  In  poena- 
libus  causis  benignius  interpretandum 
est.  cap.  49.  de  reg.  iur.  in  VI.  (6.  13.) 
Iff  poenis  benignior  est  interpretatio 
f  acienda.  English  and  American  cases 
are  given,  post,  §  864,  371-8.  See 
also  1  Bl.  Com.  86,  87  ;  Bac.  Abr.  Stat 
I.  7,  9 ;  State  r.  Stephenson,  2  Bailey, 
334 ;  Com.  v.  Martin,  17  Mass.  859 ; 
Carpenter  r.  People,  8  Barbour,  603  ; 
Warner  t?.  Com.  1  Barr,  154 ;  Ran- 
dolph V,  State,  9  Texas,  521 ;  U.  S.  v. 
Andrews,  2  Story,  203 ;  U.  S.  v.  Rags- 
dale,  Hempst.  497. 

2  State  V.  Smith,  32  Me.  369 ;  Com. 
V,  Houghton,  8  Mass.  109;  Com.  v. 
Whitmarsh,   4    Pick.   233;    Stone  v. 


State,  Spencer,  401  ;  Hodgman  v. 
People,  4  Denio,  235 ;  People  v. 
Mather,  4  Wend,  229;  People  v. 
Hennessy,  15  Wend.  147 ;  Ream  t7. 
Com.  3  S.  &  R.  207 ;  Com.  v.  King,  1 
Whart.  448 ;  State  v.  Pearson,  2  Md. 
310;  Angel  r.  Com.  2  Va.  Cas.  228; 
Thomas  v.  Com.  2  Leigh,  741 ;  State  v. 
Girken,  1  Ired.  121 ;  State  v,  Taylor, 
2  McCord,  483 ;  U.  S.  v.  Jones,  3  W. 
C.  C.  R.  209  ;  U.  S.  r.  Brewster,  7 
Peters,  164  ;  U.  S.  ».  Staats,  8  How. 
U.  S.  41.     This  qualification  is  com- 

16 


mon  to  all  systems  of  jurisprudence. 
Thus  the  Roman  law :  — 

L.  6,§  1.  D.  de-verb,  signif.  (50.  16.) 
Yerbum :  ex  legibus,  sic  accipiendum 
est,  tam  ex  legum  sententia  quam  ex 
verbis.  L.  3.  D.  de  L.  Pomp,  de  par- 
ric.  (48.  9.)  Sed  sciendum  est,  lege 
Pompeia  de  consobrino  comprehend!, 
sed  non  etiam.eoB  pariter  complecti, 
qui  pari  proprioreve  gradu  sunt.  Sed 
et  novercae  et  sponsae  personae  omis- 
sae  sunt,  sententia  tamen  legis  conti- 
nentur.  L.  1.  §  13^D.  ad  SC.  Turpill. 
(48. 16.) ... .  verum  hunc,  qui  hoc  min- 
isterio  usus  est  ad  mandandam  accusa- 
tionem,  non  ex  verbis,  sed  ex  sententia 
Senatus-consulti  puniri,  Papinianus 
respondit.  Quintilian.  Declam.  331. 
Nulla  tanta  providentia  potuit  esse 
eorum,  qui  leges  componebant,  ut  spe- 
cies criminum  complecterentur  .... 
Fecerunt  ergo,  ut  rerum  genera 
complecterentur,  et  spectarent  ipsam 
aequitatem.  Multa  ergo  invenientur 
frequenter,  quae  legum  verbis  non 
teneantur,  sed  ipsa  vi  et  potestatc 
teneantur.  Idem  Declam.  350.  Nulla 
tanta  esse  potuit  prudentia  maiorum, 
ut  ad  omne  genus  nequitiae  occurrat. 
Ideoque  per  universum,  et  per  genera 
singula  conscripta  sunt  iura.  Caedes 
videtur  significare  sanguinem  et  fer- 
rum.     Si  quis  alio  genere  homo  fuerit 
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BtU  itUlj  in  matters  of  reasonable  doxibt^  this  doubt  is  to  tell  in 
favor  of  liberty  and  l\fe*  This  proposition  is  involved  in  the 
first.  By  the  English  judges  it  was  pressed  sometimes  to  an  un- 
reasonable extreme  under  the  stress  of  statutes  imposing  capital 
execution  on  minor  crimes  ;  and  hence  as  a  maxim  it  has  subse- 
quently been  hesitatingly  expressed.  But  in  its  right  sense  it 
lies  at  the  foundation  of  our  penal  jurisprudence. 

occUus,  ad  illam  legem  revertemiir :  si  tudinem  delectus  fuerit,  eadem  lege 

iAciderit  in  latrones,  aut  in  aqoas  prae-  vindicabitur,  qua  ille,  qui  ferro  percus- 

cipitatus,  si  in  aliquam  immensam  aiti-  sus  sit 

TOL.  L— 2  17 
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WHAT  PERSONS  MAY  BE  INDICTED. 


I.  PERSONS  NON  COMPOTES  MENTIS, 
§ld. 

1.  Where  the  depemdart  is  xscapat 
ble  of  di8ti^gui8hino  right  from 
wroivo  in  reference  to  the  par- 
ticular act,  §  15. 

2.  Where  the  defendaut  is  actikg 
under  an  insane  delusion  as  to 
circumstances,  which,  if  true, 
would  relieve  the  act  from  re- 
sponsibility, or  where  bis  rea- 
soning powers  are  so  depraved 
as  to  make  the  commission  of 
the  particular  act  the  natural 
consequence  of  the  delusion,  §  17. 

3.  Where  the  defendant,  being 
insane,  is  impelled  bt  a  morbid 
and  irresistible  impulse  to  com- 
mit the  particular  act,  §  24. 

4.  ''Moral  insanity,"  §  31. 

5.  How  intoxication  affects  RE- 
SPONSIBILITY for  crime,  §  32. 

(a.)  Insanity  produced  by  deUrium  tre- 
jnem  affects  the  responsibility  in  the 
same  way  as  insanity  produced  by 
any  other  cause,  §  33. 

(6.)  Insanity  produced  immediately  by 
intoxication  does  not  destroy  re- 
sponsibility, where  the  patient,  when 
sane  and  responsible,  made  himself 
Toluntarily  intoxicated,  §  37. 

(c.)  While  intoxication  per  m  is  no  de- 
fence to  the  f(u  t  of  guilt,  yet  when 
the  question  of  intent  or  premedita- 
tion is  concerned,  evidence  of  it  is 
material  for  the  purpose  of  determin- 
ing the  precise  degree,  §  41. 
6.  Respective  provinces  of  wit- 
nesses, COURT,  AND  JURY,  §  45. 


(a.)  Non-expert  witnesses,  §  45. 
ib.)  Who  are  experts,  §  48. 
(c.)  QaesUons  to  be  put  to  experts,  §  50  a. 
(a.i)  When  there  has  been  personal 

examination  §  50  a. 
(6.1)  As  to  particular  facts  in  proof, 

§50c. 
(C.1)  On  a  hypothetical  case,  §  50  (f. 
{dA)  Conclusions  of  law,  §  50^. 
{d,)  Weight  to  be  attached  to  experts, 

{50  A. 
(e.)  Technical  admissibility  of  ex  parte 

expert  testimony,  §  50  iL 
(/.)  Law  to  be  determined  by  court, 

§50m. 
(g.)  Scientific  treatises,  §  50  n. 

7.  By  WHOM    AND  HOW   THE  DEFENCE 

of  insanity  may  be  taken,  §  51. 

8.  Presumption  of  sanity,  and  when 

SUCH  presumption  SHIFTS,  §  55. 

9.  Facts  from  which  insanity  biay 
be  inferred,  §  56. 

(a.)  Prior  or  subsequent  insanity,  §  56. 
(6.)  Physical  peculiarities,  §  56. 
(c.)  Hereditary  tendency,  §  57. 

10.  PREDisFosrrioN    TO    insanity   as 

LOWERING  GRADE  OF  GUILT,  §  57  a. 

11.  INFANTS,  §  58. 

m.  FEME  COVERTS,  §  66. 
IV.  PERSONS  IN  CERTAIN  EXTREME 
CASES   IGNORANT  OF  LAW  OR 
FACT,  §  82. 
V.  CORPORATIONS,  §  85. 
VI.  PERSONS  UNDER  COMPULSION, 

{90  a. 
VIL  PERSONS   ACTING   UNDER   NE- 
CESSITY, §  90  6. 


I.  PERSONS  NON  COMPOTES  MENTIS. 

§  13.  Both  the  legal  and  psychological  relations  of  persons  of 
unsound  mind  are  discussed  at  large  in  another  work,  a  to 
which  the  reader  is  referred  as  containing  the  learning  on  these 

a  Wharton  &  StilU's  Med.  Juris.  Vol.  I.  §  108  et  seq. 
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topics.  At  present  it  is  proposed  to  do  no  more  than  to  give  a 
brief  synopsis  of  the  practical  points  which  the  decisions  of  the 
courts,  as  exhibited  at  large  in  the  fuller  treatise  to  which  refer- 
ence is  made,  may  be  considered  as  establishing. 

§  14.  At  the  outset,  it  should  be  observed  that  the  introduc- 
tion of  compulsory  confinement  for  parties  acquitted  of  the  fact 
of  guilt  on  grounds  of  insanity,  has,  to  some  extent,  altered  the 
issue  which  the  older  text  writers  and  judges  discussed.  Under 
the  old  practice,  if  the  defendant  were  convicted,  he  was  pun- 
ished as  if  he  were  a  perfect  moral  agent ;  and  if  he  were  ac- 
quitted, he  was  suffered  to  run  at  large,  though  he  were  acquitted 
on  the  ground  of  a  monomania  which  would  impel  him  to  com- 
mit the  same  act  the  very  next  day.  Under  the  present  practice 
both  these  alternatives  may  be  avoided,  and  the  jury,  by  acquit- 
ting on  the  specific  ground  of  insanity,  may  insure  the  sequestra- 
tion of  the  defendant  from  society  until  the  insanity  be  cured. 
This  change  of  policy  should  always  be  kept  in  view  when  recon- 
ciling the  older  with  the  later  cases,  a 


a  The  present  defect  is  not  so  much 
in  the  law  as  in  the  working  of  the  law. 
Were  the  provisions  for  the  confine- 
ment of  insane  criminals  faithfully 
carried  out,  there  would  be  compara- 
tively little  cause  to  complain  of  the 
uncertainty  with  which  the  law  ,of 
penal  insanity  is  beset.  But  this  is 
not  the  case,  for  there  is  hardly  a  ju- 
risdiction in  which  a  man  imprisoned 
on  the  ground  of  insanity  one  year, 
may  not  be  seen  rollicking  about  the 
streets  in  full  liberty  the  next.  Per- 
haps this  difficulty  would  be  most 
easily  obviated  by  adopting  the  sug- 
gestion made  elsewhere,  viz.,  taking 
verdicts  of  guilty  in  all  cases  where 
the  defence  is  insanity  alone,  and  hav- 
ing the  question  of  punishment  or  dis- 
cipline afterwards  determined  by  a 
mixed  court  of  medical  mep  and  civil- 
ians. 

The  student  is  referred  to  the  fol- 
lowing analysis  of  the  1st  vol.  of  the 
Sd  Edition  (1S73)  of  Wh.  &  St.  Med. 
Jur. 


CHAPTER  I. 

MENTAL  UNSOUNDNESS  IN  ITS  LE- 
GAL RELATIONS. 

A.  What     degreb    op    mental 

UNSOUNDNESS  INVALIDATES  A 
CONTRACT  OR   WILL,   §  1. 

(a*)  Imbecility,  §  1. 

(a*)  Contracts  generally,  §  2. 
(b^)  Contracts  of  marriage,  § 

16. 
(c«)  Wills,  §  19. 
(b^)  Delusions,  §  34. 
(c*)  Lucid  intervals,  §  61. 
(d^)  Intoxication,  §  65. 
(e^)  Undue  influence  and  fraud, 

§  76. 
(/^)  Presumptions. 

(a^)  From  character  of  act,  § 

83. 
(ft«)  From  old  age,  §  87. 
(c*)  From   party  being  deaf, 

dumb,  or  blind,  §  95. 
{cP)  As  to  sanity  generally, 
infra,  §§  246-209. 

B.  What  is  to  be  proved  in  or- 

der TO  DEPRIYB  A  PARTY  OF 
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It  will  not  be  here  attempted  to  lay  down  any  general  defini- 
tion of  insanity  generally  as  constituting  a  defence  in  criminal 


THE  MANAGEMENT  OF   HIS    ES- 
TATE, §  99. 

C.  What   avoids   responsibility 

FOR   CRIME,  §  108. 

Preliminary  question  as  to  duty 
of  vouTt  to  lay  down  the 
law,  §  108. 

(a^)  Where  the  defendant  is  in- 
capable of  distinguishing 
between  right  and  wrong 
as  to  the  particular  act, 
§116. 

(&i)  Wlvsre  the  defendant  is  act- 
ing under  an  insane  delu- 
sion as  to  circumstances, 
which,  if  true,  would  re- 
lieve the  act  from  respon- 
sibility, or  where  his  rea- 
soning powers  are  so  de- 
praved as  to  make  the 
commission  of  the  partic- 
ular act  the  natural  con- 
sequence of  the  delusion, 
§  125. 

(c*)  Where  the  defendant,  being 
insane,  is  forced  by  an 
irresistible  impulse  to  do 
the  particular  act,  §  146. 

(rfi)  "Moral  insanity"  (i.  e.  a 
supposed  insanity  of  the 
moral  system  claimed  to 
coexist  with  mental  san- 
ity) is  no  defence,  §  168. 

(«!)  While  experts  may  be  called 
to  testify  as  to  states  of 
mind  and  conditions  of 
health,  it  is  for  the  court 
to  declare  whether  such 
states  and  conditions  con- 
stitute irresponsibility,  § 
190. 

(/*)  Predisposition  to  insanity  as 
lowering  grade  of  guilt, 
§200. 

(jg^)  Capacity  of  insane  defend- 
ants to  plead,  §  200  a. 
20 


D.  How  FAR  INTOXICATION  AFFECTS 
RESPONSIBILITY,  §  201. 

(a^)  Insanity  produced  by  delirium 
tremens  affects  responsi- 
bility in  the  same  way  as 
insanity  produced  by  any 
other  cause,  §  201. 
(b^)  Insanity  immediately  pro- 
duced by  int02dcation, 
does  not  destroy  respon- 
sibility where  the  patient, 
when  sane  and  i^spon- 
sible,  made  himself  volun- 
tarily intoxicated,  §  207. 
(c^)  While  intoxication  is,  per  S€f 
no  defence  to  the  fact  of 
guilt,  yet  when  the  ques- 
tion of  intent  or  premedi- 
tation is  concerned,  it  may 
be  proved  for  the  purpose 
of  determining  the  pre- 
cise degree,  §  214. 
£.  Insanity  as  related  to  life 
insurance,  §  228. 

F.  Insanity,  when  disqualifying 

A  WITNESS,  §  242. 

G.  Evidence  of  insanity,  §  246. 
(a})  Burden  of  proof,  §  246. 

(a«)  Civil  issues,  §  246. 
(6^  Criminal  issues,  §  257. 
(b^)  Effect  of  commissions  of  lunacy, 

§270. 
(ci)  Witnesses,  §  272. 
(o*)  Non-experts,  §  272. 
[b^  Experts,  §  275. 
(o*)  Who  they  are,  and  what 
are   their   qualifications,   § 
276. 
(&*)  Questions  to  be  put  to  them, 
§288. 
(a*)  When  there  was  personal 

examination,  §  283. 
(6*)  As  to  facts  proved  on 

trid,  §  287. 
(c*)  On  a  hypothetical  case, 
§288. 
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trials.     I  propose  simply  to  enumerate  the  several  cases  in  which 
this  defence,  in  either  of  its  phases,  has  been  sustained  by  the 

(^)    Conversation    and    deport- 


(J*)  On  a  conclusion  of  law, 
§292. 
(c»)  Weight  to  be  attached  to 

their  testimony,  §  293. 
(d»)  Duties  of,  §  297. 

(a*)  Not  counsel,  but  semi- 
judicial  assessors,  §  298. 
(h*)   Testimony  not    to    be 

speculative,  §  299. 
(c^)  All  materials  of  diagnosis 
should  be  secured,  §  300. 
(c^)  ScienUfic  treatises,  §  803. 
(e^)  Presumptions  from  character  of 
act,  §§  83,  389. 
Presumptions  from  old  age,  §  87. 
Presumptions  from  party  being 
deaf,  dumb,  etc.  §  95. 

CHAPTER  n. 

MENTAL     UNSOUNDNESS    CONSID- 
ERED PSYCHOLOGICALLY. 

A.  General  theories  of  mental 

UNSOUNDNESS,  §  305. 

(a^)  Preliminary  observations,  §  805. 
(61)  Psychical  theory,  §  319. 
(e^  Somatic  theory,  §  320. 
(d^)  Intermediate  theory,  §  329. 

(a^  Its  basis,  §  329. 

(h^)  Its  effect  on  responsibility,  § 
336. 

B.  How    MENTAL   UNSOUNDNESS    IS 
TO   BE    DETECTED,  §  338. 

(ai)  By  whom,  §  338. 
(M)  At  what  time,  §  341. 
(a>)  Time  of  act,  §342. 
(6>)  At  trial,  §  343. 
(c^)  At  and  after  sentence,  §  344. 
(c^)  By  what  tests,  §  345. 
(a?)  Physiognomy,  §  845. 
(&*)  Physical  conditions,  §  347. 
(a*)  Injuries  to  brain,  §  348. 
(&')   Anomalies  of  sensibility, 
of  pulse,   of  secretions,  of 
senses,  §  852. 
(c^  Hereditary  tendency,  §  862. 
{a»)  Psychologically,  §  362. 
(6»)  Legally,  §  878. 


ment,  §  378. 
(e*)  Writings,  §  386. 
(/»)  Prior  history,  §  388. 
(g^)  Nature  of  act,  §  389. 
(a»)  Its  insensibility,  §  389. 
(&•)  Its  incongruity  with  ante- 
cedents, §  390. 
(c*)  Its  motivelessness,  §  399. 
(a*)  Motives  rarely  simple,  § 

401. 
(M)  Passion  as  a  motive,  § 

403. 
(c^)  Lawlessness  as  a  motive, 
§404. 
(cP)  Neglect  to  escape,  §  406. 
(«*)  Forgetfulness,  §  410. 

C.  From  what  mental  unsound- 
ness IS  TO  be  distinguished, 
§412. 

(a^)  Emotions,  §412. 

(a^  Remorse,  §  413. 

(5«)  Anger,  §418. 

(c<)  Shame,  §423. 

(iP)  Grief,  §426. 

(«*)  Homesickness,  §  429. 

(/»)  Fear,  §  432. 
(&>)  Simulated  insanity,  §  443. 

(a^  Seasons  for  suspecting,  §  445. 

(b^)  Forms  generally  simulated,  § 
446. 

(c^)  Not  proved  by  sanity  at  trial, 
§452. 

(d^  Tests,  §  454. 

D.  Mental  unsoundness  con- 
nected WITH  derangement  OF 

the  senses  and  disease,  §  461. 
(a?)  Deaf  and  dumb,  §  461. 
(a*)  Psychologically,  §  461. 
(6«)  Legally,  §  464. 
(fti)  Blind,  §469. 
(ci)  Epileptics,  §  470. 
£.  Mental  unsoundness  as  con- 
nected with  sleep,  §  482. 
(a^)  Somnolentia  or  sleep-drunken- 
ness, §  484. 
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conrtB,  not,  as  the  present  practioe  is,  as  conferring  irresponsi- 
bility for  crime,  but  as  constituting  sach  a  state  of  facts  as  to 

(a*)  A  priori  improbability 

of  sack  ponessioD,  §  644. 

(M)    SolubUity   of    tbe    in- 

tUnces  of  snch  possession 

hf  natonl  testa,  §  644. 

(<i>)  Disease,  §  646. 

(&*)  Morbid  imitative  s^'m- 

(c*)     Legerdemain     and 

fraud,  §  651. 
(d^  Mistake  of  senses,  § 

664. 
<«»)  Guess  work,  §  656. 
(/*)  Natural  phenomena 
at  pff«sent  inexplicable, 
§659. 
(c*)   Historical  evidence  of 
such  possession,  §  660. 
(6*)  Beligious  insanity,  §  €62. 
(o^)  Christianity,  taken  in  its 
practical   sense,  has    no 
tendency  to  produce  in- 
sani^,  §  662. 
(M)  What  is  called  religious 
insani^  is  produced : 
(a*)  By  a  departure  from 
praetical  Christianity, 
§669. 

(«•)  Reliance  on  frames 
and  emotions,  §  669. 
(b^  Appeal  to  unscrip- 
tui^     supernatural- 
ism,  §  670. 
(e*)  Appeal  to  the  selfish 
element,  §  675. 
(&*)  By  constitutional  idio- 
syncrasies, §  677. 
(c*)  Fanatico-mania    as  a  de- 
fence, §  678. 
(/«)  "  Politico-mania,"  §  679. 
H.  Mental  unsoundness  as  con- 
nected   WITH    PROSTBATION,    § 
682. 

(ai)  Idiocy,  §  682. 
(lA)  Imbecility,  §  691. 
(c^)  Dementia,  §  698. 


(^)  Somnambulism,  §  492. 

F.  Mental  unsoundness  as  af- 
fecting   THE    TEMPERAMENT,  § 

502. 

(a»)  Depression,  §  502. 
(^)  Hypochondria,  §  508. 
(c>)  Hysteria,  §517. 
(<P)  MelanchoUa,  §  523. 

G.  Mental  unsoundness  as  af- 
fecting THE  MORAL  SENSE,  § 
531. 

(a*)    General  ''moral  insanity,"  § 
531. 

(o*)  As  to  psychological  possibil- 
ity of  separate  insanity  of  moral 
function,  §  533. 
(6*)  As  to  whether  such  separate 
insanity  exists,  §  541. 
(a*)  Authorities  in  the  affirma- 

tive,  §  541. 
(&*)  Present  weight  of  authority 
is  negative,  §  552. 
(6^)  Special  "  moral  monomanias," 
§567. 

(a*)  At  present  repudiated,  §  567. 
(b^  Absurdity  of  classification,  § 

572. 
(c«)  "  Homicidal  mania,"  §  578. 
(cP)  "  Kleptomania  "  (morbid  pro- 
pensity to  steal),  §  590. 
(c^  "  Pyromania  "  (morbid  incen- 
diary propensity),  §  604. 
(/«)  «  Erotomania  "  (morbid  sex- 
ual propensity),  §  61 7. 
(g^  *'  Pseudonomania  "    (morbid 

lying  propensity),  §  626. 
(h^)     "  Oikeiomania "     (morbid 
state  of  domestic  affections),  § 
630. 
(|3)  ^  Suicidal  mania,"  §  636. 
{j  ^)  '<  Dipsomania  "  (morbid  pas- 
sion for  drink),  §  639. 
(1^  '<  Fanatico-maaia,"  §  644. 
(a*)    Supernatural  or  pseudo- 
natural  demoniacal  posses- 
sion, §  644. 
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remove  the  defendant  from  the  category  of  the  sane  to  that  of 
the  insane  transgressors.  These  cases  may  be  classified  as  fol- 
lows :  — 

1.   Where  the  Defendant  is  incapeMe  af  Distinguishing  Bight 
from  Wrong  in  Reference  to  the  Particular  Act. 

§  15.  Wherever  idiocy  cft  amentia,  or  general  mania,  is  shown 
to  exist,  the  court  will  direct  an  acquittal ;  or  if  a  jury  should 
convict  in  the  teeth  of  such  instructions,  the  court  will  set  the 
verdict  aside.  While  the  earlier  cases  lean  to  the  position  that 
such  depravation  of  understanding  must  be  general,  it  is  now 


L  Mental   nK80i7in>NE88  accom- 

PAlflED   WITH  DELIRIUM,  §  702. 

(a})  General  delirium,  §  702. 
(Ji)  Partial  delirium,  §  706. 
(a*)  Mania  or  amentia  occulta,  § 

706. 
(Jt^  Mania  transitoria,  §  710. 
J.  Mental  uksoundness  as  con- 
nected   WITH    delusions    AND 
hallucinations,  §  723. 
K.  Mental  unsoundness  as  con- 
nected with  lucid  intervals, 
§744. 

CHAPTER  m. 
TREAraENT  OF  INSANE  CRIBONALS. 
A-  Retribution,  §  754. 

B.  Prevention,  §  763. 

C.  Example,  §  765. 

D.  Reform,  §  766. 

E.  Why    our    present   system 

SH0Ua.D  BE  REMODELLED,  §   770. 

CHAPTER  IV. 
PSYCHICAL  INDICATIONS  OF  CRIME. 

A.  Prior  to  crime,  §  773. 
(a^)  Preparations,  §  778. 
(fp)  Intimations,  §  775. 
(ci)  Overacting,  §  781. 

B.  At  crime,  §  782. 
{a})  Incoherence,  §  782. 

(6^)  Self-overreaching,  §  786. 

C.  After  crime,  §  788. 

(a^)  Convulsive  confession,  §  788. 
(6^)  Nervous  tremor,  §  805. 


(c*)  Morbid  propensity  to  recur  to 

scene  and  topic  of  guilt,  §  812. 
(flP)  Permanent  mental  wretched- 
ness, §  816. 
(«*)  Animosity  between  confeder- 
ates, §  823. 

APPENDIX. 

BIEDICO^URIDICAL  OPINIONS. 

fVom  Linuui's  Casper's  Gerichtliche  Medicin , 

Berlin,  1871. 

I.  Homicidal  attempt,  "Fanatico 

mania  ?  "  §  833. 
II.  Fraud,     **  Insane      delusions," 
Simulation,  §  884. 

III.  Larceny,  Simulated  imbecility, 

§835. 

IV.  Larceny,      Simulated     mania, 

Tests,  §  836. 
V.  Attempted  infanticide,  Hystero- 
epilepsy,  Melancholia,  §  887. 
VI.  Larceny,  Initial  stage  of  Paraly- 
sis, §  838. 
VLL  Killing  of  child,  Melancholia,  § 

839. 
VIIL  Homicide, «  Mania  transitoria  ?  " 
Intoxication,  §  840. 
IX.  Business  capacity.  Intermission, 

§841. 
X.  Homicidal  attempt,  Insane  delu- 
sion, §  842. 
XI.  "  Kleptomania  ?  "  By  an  edu- 
cated man,  §  843. 
Xn.  "Kleptomania?"    By  a  culti- 
vated woman,  §  844. 
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conceded  that  it  is  enough  if  it  is  shown  to  have  existed  in  refer- 
ence to  the  particular  act.  b 

§  16.  To  this  effect  is  the  answer  of  the  fifteen  judges  of  Eng- 
land to  the  questions  propounded  to  them  by  the  House  of 
Lords  in  June,  1848.  "  The  jury,"  they  said,  "  ought  to  be  told 
in  all  cases  that  every  man  is  presumed  to  be  sane,  and  to  pos- 
sess a  sufficient  degree  of  reason  to  be  responsible  for  his  crimes, 
until  the  contrary  be  proved  to  their  satisfaction ;  and  that  to 
establish  a  defence  on  the  ground  of  insanity,  it  must  be  clearly 
proved  that  at  the  time  of  committing  the  act  the  party  accused 
was  laboring  under  such  a  defect  of  reason,  from  disease  of  the 
mind,  as  not  ito  know  the  nature  and  quaUty  of  the  act  he  was 
doing,  or  if  he  did  know  it,  that  he  did  not  know  he  was  doing 
what  was  wrong."  c 

In  this  country,  whatever  may  have  been  the  hesitancy  as  to 
the  enunciation  of  the  other  propositions  to  be  hereafter  stated, 
there  has  been  none  as  to  this.  There  has  scarcely  been  a  case 
in  which  the  defence  of  insanity  has  been  taken,  in  which  the 
jury  have  not  been  told  that  if  the  defendant  was  unable  ^^  to 
distinguish  right  from  wrong,"  or  to  discern  "  that  he  was  doing 
a  wrong  act,"  or  was  "  not  conscious  of  the  moral  turpitude  of 
the  act,"  or  was  "  deprived  of  his  understanding  and  memory," 
or  was  '^  ignorant  that  he  was  committing  an  offence  against  the 
laws  of  God  and  nature,"  he  was  irresponsible,  d 


b  1  Inst.  247 ;  Bac.  Abr.  Idiot;  Co. 
Litt.  247  (a) ;  1  Russ.  on  Cr.  by 
Greaves,  13 ;  1  Hawk.  c.  1,  s.  8 ;  4  Bla. 
Com.  24 ;  CoUinson  on  Lunacy,  578, 
678  (n)  ;  R.  v.  Oxford,  9  C.  &  P.  538 ; 
Burrow's  case,  1  Lewin,  288;  B.  v. 
Goode,  7  Ad.  &  £1.  536;  67  Hans. 
Par.  Deb.  728;  Bowler's  case,  Had- 
field's  case,  Ibid.  480 ;  27  How.  St  Tr. 
1816;  Com.  v.  Rogers,  7  Mete.  500; 
7  Bost.  Law.  Rep.  449 ;  Com.  v,  Mosler, 
4  Barr,  267;  Freeman  v.  People,  4 
Denio,  10 ;  State  r.  Spencer,  1  Zabris- 
kie,  196  ;  State  v.  Gardiner,  Wright's 
Ohio  R.  892 ;  Com.  v.  Farkin,  8  Penn. 
L.  J.  482 ;  Vance  v.  Com.  2  Ybrg.  C. 
182;  McAllister  v.  State,  17  Alab. 
434 ;  U.  S.  V.  Shultz,  6  McLean,  121 ; 
People  V,  Sprague,  6  Parker  C.  C.  48 ; 
24 


R.  D.  Barton,  8  Cox  C.  C  275 ;  R.  v. 
Offord,  5  C.  &  P.  168 ;  R.  v.  Higgin- 
son,  1  C.  &  K.  129;  R.  o.  Stokes,  8 
C.  &  K.  186 ;  R.  V.  Layton,  4  Cox 
C.  C.  149 ;  R.  V.  Vaughan,  1  Cox  C. 
C.  80. 

c  1  Car.  &  Kir.  134 ;  8  Scott  N.  R. 
595.  See  State  v.  Huting,  21  Mo.  464 ; 
R.  V,  Layton,  4  Cox  C.  C.  148 ;  R.  v. 
Barton,  8  Cox  C.  C.  275  ;  1  Bennett 
&  Heard  Lead.  Cases,  942;  R.  v. 
Davies,  1  F.  &  F.  «9  ;  R.  w.  Watson,  & 
R.  V.  Edmunds,  cited  1  W.  &  S.  Med. 
Jur.  (1878),  §167-9. 

d  See  more  particularly,  Com.  v, 
Rogers,  7  Mete.  500 ;  Com.  v,  Mosler, 
4  Barr,  267  ;  Com.  o.  Farkin,  8  Penn. 
L.  J.  482 ;  Freeman  v.  People,  4  De- 
nio, 10 ;  State  v.  Huting,  21  Mo.  464 ; 
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§  16  a.  It  is  in  England  that  the  right  and  wrong  test  is  applied 
with  the  most  exclusive  idgor ;  and  it  is  in  England  that  attempts 
at  its  formal  expansion  have  been  most  stoutly  resisted.  (2^ 
Yet,  in  deciding  what  is  the  amount  of  evidence  necessary  to 
prove  incapacity  to  determine  between  right  and  wrong,  the  Eng- 
lish judges  have  practically  let  in  constructions  almost  as  indul- 
gent as  those  which  have  led  American  courts  to  expand  the  for- 
mal definition  of  the  offence.  Thus  a  married  woman  having 
killed  her  husband  immediately  after  an  apparent  recovery  from 
a  disease  (the  result  of  childbirth),  which  caused  a  great  loss  of 
blood,  and  exhausted  the  vessels  of  the  brain,  and  thus  weak- 
ened its  power,  and  so  tended  to  produce  insane  delusions  of  the 
8enses,Svhich,  while  suffering  under  such  disease,  she  complained 
of,  and  which,  by  her  own  account,  had  been  renewed  at  the 
time  of  the  act  of  homicide  (although  they  were  not  such  as 
would  lead  to  it)  :  these  facts  were  held  by  Erie,  J.,  to  be  evi- 
dence from  which  a  jury  might  properly  find  that  she  was  not  in, 
such  a  state  of  mind  at  the  time  of  the  act  as  to  know  its  nature 
or  be  accountable  for  it.  (P 

So,  also,  where  a  married  woman,  fondly  attached  to  her  chil- 
dren, and  apparently  most  happy  in  her  family,  had  poisoned 
two  of  them  with  some  evidence  of  deliberation  and  design ;  but 
it  appeared  that  there  was  insanity  in  her  family  ;  and  from  her 
demeanor  before  and  after  the  act,  which,  although  not  wholly 
irrational,  yet  was  strangely  erratic  and  excited  ;  and  from  recent 
antecedents,  and  the  presence  of  certain  exciting  causes  of  in- 
sanity, and  her  own  account  of  her  sensations,  the  medical  men 
were  of  opinion  that  she  was  laboring  under  actual  cerebral  dis- 
ease, and  that  she  was  in  a  paroxysm  of  insanity  at  the  time  of 
the  act ;  this  was  left  by  Wightman,  J.,  to  the  jury,  as  evidence 
on  which  they  might  rightly  find  her  not  guilty  on  the  ground  of 
insanity,  d? 

U.  S.  r.  Clark,  2  Cranch  C.  C.  R.  v.  State,  42  Georgia,  11  (1871) ;  Peo- 

168;  U.  S.  17.  Shultz,  6  McLean  C.  C.  pie  v,  Coffman,  24  Cal.  230;  Com.  w. 

R.  121 ;  McAllister  v.  State,  17  Alab.  Heath,  11  Gray,  303 ;  State  v.  Law- 

484;  Vance  v.  Com.  2  Virg,  C.  132;  renc6,67  Me.  674. 
People  V.  Pine,  2  Barbour,  671 ;  Peo-        d*  See  1  W.  &  S.  Med.  Jur.  §  119. 
pie  ».  Sprague,  2  Parker  C.  R.  43  ;        r/a  R.  v.  Law,  2  F.  &  F.  836. 
Willis    i>.    People,    6    Tiffany,   716  ;        d^  R.  v.  Vyse,  3  F.  &  F.  247. 
Choice  V.  State,  31  Ga.  424  ;  Anderson 
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2.  Where  the  Defendant  is  acting  under  an  Insane  Delusion  as 
to  Circumstances^  which^  if  true^  would  relieve  the  Act  from 
Responsibility^  or  where  his  Reasoning  Powers  are  so  depraved 
as  to  make  the  Commission  of  the  Particular  Act  the  Natural 
Consequence  of  the  Delusion. 

§  17.  The  answer  of  the  English  judges  on  this  point  is 
worthy  of  notice.  The  question  propounded  to  them  in  this 
respect  was :  *'  If  a  person,  under  an  insane  delusion  as  to  exist- 
ing facts,  commits  an  oflEence  in  consequence  thereof,  is  he  there- 
by excused  ?  "  "  To  which  question,"  they  replied,  **  the  answer 
must  of  course  depend  on  the  nature  of  iJie  delusion :  but  mak- 
ing the  same  assumption  as  we  did  before,  namely,  that  he  la- 
bors under  such  partial  delusion  only,  and  is  not  in  other  respects 
insane,  we  think  he  must  be  considered  in  the  same  situation  as 
to  responsibility,  as  if  the  facts  with  respect  to  which  the  delu- 
sion exists  were  real.  For  example :  if  under  the  influence  of 
his  delusion  he  supposes  another  man  to  be  in  the  act  of  attempt- 
ing to  take  away  his  life,  and  he  kills  that  man,  as  he  supposes, 
in  self-defence,  he  would  be  exempt  from  punishment.  If  his 
delusion  was,  that  the  deceased  had  inflicted  a  serious  injury  to 
his  character  and  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment." 

§  18.  So  far  as  the  law  thus  stated  goes  —  and  it  is  stated  with 
extreme  caution  —  it  has  been  recognized  as  authoritative  in  this 
country,  e     Even  where  there  is  no  pretence  of  insanity,  it  has 

€  The  supposed  contradictions  of  sion  as  this  as  an  arbitrary  elementary 
the  authorities  on  this  point  have  arisen  dogma,  and  to  insist  on  its  application 
from  an  attempt  to  reduce  into  an  in-  to  all  other  cases.  Or,  take  the  con- 
flexible  code  opinions  which,  while  rel-  verse,  and  suppose  the  defence  is  merely 
atively  true  in  their  particular  connec-  homicidal  insanity.  In  such  a  case  it 
tion,  were  not  meant  for  general  appli-  would  be  very  proper  to  tell  the  jury 
cation.  Thus,  for  instance,  when  a  de-  that,  unless  they  believe  the  homicidal 
fendant  in  whom  there  is  no  pretence  impulse  to  have  been  uncontrollable, 
of  mania  or  homicidal  insanity  claims  they  must  convict ;  and  yet  nothing 
to  be  exempt  from  punishment  on  the  would  be  more  unjust  than  to  make 
ground  of  incapacity  to  distinguish  this  proposition,  true  in  itself,  a  general 
right  from  wrong,  the  court  very  prop-  rule  to  bear  on  such  cases  as  idiocy.  It 
erly  tells  the  jury  that  the  question  for  is  by  confining  the  decisions  of  the 
them  to  determine  is,  whether  he  labors  courts  to  the  particular  state  of  facts 
under  such  incapacity  or  not.  The  er-  by  which  they  have  been  elicited,  that 
ror  has  been  to  seize  such  an  expres-  we  can  extract  from  the  mass  of  ap- 
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been  held  in  one  state,  as  will  be  seen  more  fully  hereafter,  / 
that  if  a  man,  though  in  no  danger  of  serious  bodily  harm, 
through  fear,  alarm,  or  cowardice,  kill  another  under  the  im- 
pression that  great  bodily  injury  is  about  to  be  inflicted  on  him, 
it  is  neither  manslaughter  nor  murder,  but  self-defence;^  and 
though  this  proposition  is  too  broadly  stated,  as  is  remarked  by 
Bronson,  J.,  when  commenting  on  it  in  a  later  case  in  New 
York,  and  should  be  qualified  so  as  to  make  it  necessary  that 
there  should  be  facts  and  circumstances  existing  which  would  lead 
the  jury  to  believe  that  the  defendant  had  reasonable  (in  propor- 
tion to  his  own  lights)  ground  for  his  beUef,  yet  with  this  quali- 
fication it  is  now  generally  received,  h  And,  indeed,  after  the 
general  though  tardy  acquiescence  in  Selfridge's  case,  where  the 
same  view  was  taken  as  early  as  1805  by  Chief  Justice  Parker, 
of  Massachusetts,  and  after  the  almost  literal  incorporation  of 
the  leading  distinctions  of  the  latter  case  in  the  revised  statutes 
of  New  York,  as  well  as  into  the  judicial  system  of  most  of  the 
states,  the  point  must  be  considered  as  finally  at  rest.  Perhaps 
the  doctrine,  as  laid  down  originally  in  Selfridge's  case,  woiUd 
have  met  with  a  much  earlier  acquiescence,  had  not  the  supposed 
political  bias  of  the  court  in  that  extraordinary  trial,  and  the  re- 
markable laxity  shown  in  the  framing  of  the  bill  of  indictment, 
and  in  the  adjustment  of  bail,  led  to  a  deep-seated  professional 
prejudice,  which  reached  even  such  parts  of  the  charge  as  were 
indisputably  sound. 

With  these  cases  may  be  classed  that  of  Levet,  i  who  was  in  bed 
and  asleep  in  his  house,  when  his  maid -servant,  who  had  hired 
the  deceased  to  help  her  to  do  her  work,  as  she  was  going  to  let 
her  out  about  midnight,  thought   she  heard  thieves  breaking 

parently  contradictory  dicta  the  prop-  8  Mich.  150 ;  Patterson  v.  People,  46 

ositions  given  in  the  text.  '  Barbour,  625.   See  generally^  Wharton 

/  Post,  §  102-428.  on  Homicide,  216-7-8-9,  &c.,  and  post, 

g  Grainger  v.  State,  5  Yerger,  459.  §  1024-28.     But  see  State  v,  Shoultz, 

Post,  §  1024-28.  25  Mo.  (4  Jones)  128,  where  evidence 

A  Shorter  v.  People,  2  Comstock,  of   peculiar  nervousness  on  part  of 

197-202;  S.  C.  4  Barb.  460 ;  Mpnroe  o.  defendant  was  held  inadmissible ;  and 

State,  ft  Geo.  85 ;  State  v.  Scott,  4  Ire-  see  Teal  v.  State,  22  Miss.  (1  George) 

dell,  409;  People  r.  M'Leod,  1  Hill,  619,  and  State  ».  O'Connor,  81  Mis- 

420 ;  People  r.  Pine,  2  Barbour,  566 ;  souri,  889,  and  other  cases,  post,  §  1027. 

Roberts  17.  State,  8  Georg.  310;  State        t  Levet*s  case,    Cro.   Car.   438;  1 

V.  Neeley,  20  Iowa,  109;    Logue   v.  Hale  P.  C.  42,  474. 

Com.  2  Wright,  265 ;  Pond  v.  People, 
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open  the  door,  upon  which  she  ran  up  stairs  to  the  defendant, 
her  master,  and  informed  him  thereof.  Suddenly  aroused,  he 
sprang  from  his  bed,  and  running  down  stairs  with  his  sword 
drawn,  the  deceased  hid  herself  in  the  buttery,  lest  she  should  be 
discovered.  The  defendant's  wife,  observing  some  person  there, 
and  not  knowing  her,  but  conceiving  she  was  a  thief,  cried  out, 
'^  Here  are  they  who  would  undo  us  ;  "  and  the  defendant,  in  the 
paroxysm  of  the  moment,  dashing  into  the  buttery,  thrust  his 
sword  at  the  deceased  and  killed  her.  0  The  defendant  was 
acquitted  under  the  express  instructions  of  the  court,  and  the 
case  has  stood  the  test  of  the  common  law  courts  for  over  two 
hundred  years,  during  which  it  has  never  been  questioned.  In 
New  York  and  Pennsylvania  in  particular,  this  case,  after  very 
careful  examination,  has  been  solemnly  reaffirmed,  j  It  is  true 
that  it  has  been  held  inadmissible  to  prove  that  the  defend- 
ant was  of  weak  intellect,  particularly  nervous,  and  inclined  to 
fright,  j^  But  if  such  nervous  debility  amounts  to  insanity,  it  is 
certainly  a  defence  ;  and  how  far  the  proof  reaches  this  point,  it 
is  for  the  jury,  under  the  direction  of  the  court,  to  say.  j^ 

§  19.  In  none  of  the  cases  which  have  just  been  noticed,  is 
the  actual  existence  of  danger  an  essential  ingredient,  and  cer- 
tainly, as  the  intentions  of  an  assailant  are  incapable  of  positive 
ascertainment,  such  a  danger  can  never  be  absolutely  shown  to 
exist.  It  is  true  that  in  cases  to  be  hereafter  noticed,'^'  dicta 
have  been  thrown  out  to  the  effect  that  the  danger  must  be  such 
as  to  alarm  a  reasonable  man ;'  but  whenever  the  requisite  state 
of  facts  has  been  presented,  courts  have  not  hesitated  to  say  that 
the  danger  must  be  estimated,  not  by  the  jury's  standard,  but 
by  that  of  the  defendant  himself.  Thus,  an  enlightened  and 
learned  judge  in  Pennsylvania,  one  who  would  be  among  the 
last  to  weaken  any  of  the  sanctions  of  human  life,  directed  the 
jury  to  take  into  consideration  "  the  relative  characters,  as  in- 
dividuals," of  the  deceased  and  the  defendant,  and,  in  determin- 
ing whether  the  danger  really  was  imminent,  or  not,  to  inquire 
^^  whether  the  deceased  was  bold,  strong,  and  of  a  violent  and 
vindictive  character,  and  the  defendant  much  weaker,  and  of  a 

i^  See  post,  §  1027,  for  a  fuller  dis-  627;  State   v.  Shoultz,   25  Missouri, 

cussion  of  this  remarkable  case.  1 28. 
j  See  cases  cited  post,  §  1027,  note.       j^  See  post,  §  641. 
yi  Patterson  v  People,  46  Barbour,       >»  Post,  §  1026. 
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timid  disposition.''  k  And  though  it  is  not  admissible  to  prove, 
by  way  of  defence,  that  the  deceased  was  of  a  barbarous  and 
vindictive  nature  and  character,  2  yet  threats  uttered  by  him, 
and  expressions  of  hostile  feeling,  of  which  the  defendant  was 
advised,  as  explaining  the  excited  condition  of  the  defendant's 
mind,  may  always  be  received,  m 

The  principle  which  may  be  deduced  from  the  cases  is,  that  if 
by  an  insane  delusion,  or  depravation  of  the  reasonitig  faculty, 
the  defendant  insanely  believes,  either  that  the  imagined  evil  is 
so  intolerable  as  to  make  life-taking  necessary  or  justifiable  in 
order  to  avert  it,  or  that  while  the  evil  is  of  a  lesser  grade,  life- 
taking  is  an  appropriate  and  just  way  of  getting  rid  of  it,  he  is 
entitled  to  such  a  verdict  as  will  transfer  him  from  the  category 
of  sane  to  insane  criminals,  m^  But  the  delusion  must  be  mental^ 
not  moral,  iv? 

§  20.  That  an  insane  delusion,  as  to  the  value  or  meaning  of 
human  life,  will  have  this  effect,  even  though  the  party  himself 
knows  when  committing  the  act  that  he  is  doing  wrong,  and  is 
violating  the  laws  of  the  land,  is  illustrated  by  Lord  Erskine,  in 
a  well-known  case :  "  Let  me  suppose,"  he  said,  "  the  character 
of  an  insane  delusion  consisted  in  the  belief  that  some  given 
person  was  any  brute  animal,  or  an  inanimate  being  (and  such 
cases  have  existed),  and  that>  upon  the  trial  of  such  a  lunatic  for 
murder,  you,  being  on  your  oaths,  were  convinced,  upon  the 
uncontradicted  evidence  of  one  hundred  persons,  that  he  believed 
the  man  he  had  destroyed  to  have  been  a  potter's  vessel ;  that  it 
was  quite  impossible  to  doubt  that  fact,  although  to  other  in- 
tents and  purposes  he  was  sane  —  answering,  reasoning,  acting 
as  men,  not  in  any  manner  tainted  with  insanity,  converse  and 
reason  and  conduct  themselves.  Suppose,  further,  that  he  be- 
lieved the  man  whom  he  destroyed,  but  whom  he  destroyed  as  a 
potter's  vessel,  to  be  the  property  of  another,  and  that  he  had 
malice  against  such  supposed  person,  and  that  he  meant  to  in- 
jure him,  knowing  the  act  he  was  doing  to  be  malicious  and 
injurious  ;  and  that,  in  short,  he  had  full  knowledge  of  all  prin- 

k  Post,  §  1027.  327,  where  tlie  poBition  in  the  text  is 

I  Post,  §  641.  controverted  at  large. 

m  Com.  f .  Wilson,  1  Gray  R.  337.        m«  R.  v. Burton,  3  F.  &  F.  772 ;  R.  v. 
See  post,  §  1024-28.  Townley,  3  F.  &  F.  839.    See  1  W.  & 

m^  See  Wesley  v.  State,  37  Missis.    S.  Med.  Jur.  §  127  (1873). 
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ciples  of  good  and  evil ;  yet  would  it  be  poesible  to  convict  snch 
a  person  of  murder,  if,  from  the  influence  of  the  disease,  he  was 
ignorant  of  the  relation  in  which  he  stood  to  the  man  he  had 
destroyed,  and  was  utterly  uncon^ciotts  that  he  had  struck  at  the 
life  of  a  human  being ?  "n 

§  21.  Again :  in  a  case  which  has  more  than  once  occurred 
within  the  walls  of  a  lunatic  asylum,  a  man  fancies  himself  to 
be  the  Grand  Lama  or  Alexander  the  Great,  and  supposes  that 
his  neighbor  is  brought  before  him  for  an  invasion  of  his  sover- 
eignty, and  he  cuts  off  his  head  or  throttles  him.  He  knows  he 
is  doing  wrong ;  perhaps,  from  a  sense  of  guilt,  he  conceals  the 
body ;  he  may  have  a  clear  perception  of  the  legal  consequences 
of  his  act.  In  such  a  case  criminal  responsibility,  in  the  full 
sense  of  the  term,  does  not  exist.  It  was  in  conformity  with 
this  view,  in  a  case  where  it  was  proved  that  the  defendsmt  had 
taken  the  life  of  another  under  the  notion  that  he  was  set  about 
with  a  conspiracy  to  subject  him  to  imprisonment  and  death, 
that  Lord  Lyndhurst  told  the  jury  that  they  might  ^*  acquit  the 
prisoner  on  the  ground  of  insanity,  if  he  did  not  know,  when  he 
committed  the  act,  what  the  effect  of  it  was  with  reference  to 
the  crime  of  murder."  What,  therefore,  he  in  fact  decided,  was, 
that  a  man  who,  under  an  insane  delusion,  shoots  another,  is 
irresponsible  when  the  act  is  the  product  of  the  delusion.  Such, 
indeed  on  general  reasoning,  must  be  held  to  be  the  law  in  this 
country,  and  such  will  it  be  held  to  be  when  any  particular  case 
arises  which  requires  its  application. 

§  22.  In  England  this  view  has  been  recognized  in  several 
cases,  notwithstanding  the  reluctance  of  the  courts  in  that  coun* 
try  to  enlarge  the  boundaries  of  insane  irresponsibility.  Thus 
on  the  trial  of  Hadfield,  who  could  distinguish  between  right 
and  wrong,  but  who  was  imder  a  delusion  that  it  was  his  duty 
to  offer  himself  as  a  sacrifice  for  his  fellow-men,  and  that  his 
shortest  way  of  so  doing  was  to  kill  the  king,  which  he  knew  to 
be  morally  wrong.  Lord  Kenyon,  on  these  facts  being  made  out, 
advised  a  withdrawal  of  the  prosecution.  The  same  course 
was  followed  by  Chief  Justice  Tindale  in  McNaughten's  case, 
when,  on  a  trial  for  shooting  at  Mr.  Drummond,  the  private 
secretary  of  Sir  Robert  Peel,  a  similar  delusion  was  proved,  o 

n  Winslow  on  Plea  of  Insanity,  6.        Touchett,  cited  in  1  Bennett  &  Heard's 
0  See  also  R.  v.  Brixey,  and  R.  r.    Lead.  Cases,  100.     So  also  on  an  in- 
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In  the  ecclesiastical  courts,  the  existence  of  delusions  or  halluci- 
nation on  material  points  has  frequently  been  held  to  so  far  con- 
stitute insanity,  as  to  pro  tanto  destroy  testamentary  capacity,  p 
In  this  country,  the  legitimacy  of  such  a  defence  in  criminal  cases 
has  been  in  several  instancess  specifically  recognized,  j 

§  23.  Partial  insanity,  however,  is  no  defence,  when  the  crime 
was  not  its  immediate  product.  If  the  defendant  was  sane  as 
to  the  crime,  but  insane  on  other  topics,  the  insaiiity  in  the  latter 
respect  will  not  save  him.  9^  The  crime  must  have  been  the 
result  of  the  delusion.  Dr.  Casper  r  has  given  us  a  pregnant 
illustration  of  this  :  A  merchant,  named  Schraber,  was  convicted 
of  cheating  by  false  pretences  and  false  information,  and  was 
sentenced  to  imprisonment  for  six  years.  On  an  application  to 
the  court  to  reconsider  the  sentence,  insanity  was  set  up,  and  it 
appeared  that  the  prisoner  either  felt  or  feigned  a  belief  that  he 
was  a  legitimate  son  of  the  late  Duke  Charles  of  Mecklenberg- 
Strelitz;  which  certainly,  if  not  a  mere  fiction,  was  an  insane 
delusion.  Much  reason  existed  to  believe  that  the  whole  thing 
was  simulated ;  but,  independently  of  this,  the  court  was  clear 
that  as  the  mania,  if  real,  had  no  connection  with  his  crime,  it 
formed  no  ground  for  a  revision  of  the  sentence,  s 


dictment  for  maliciously  setting  fire  to 
a  building,  it  is  not  necessary  to  prove 
actual  ill-will  in  the  prisoner  towards 
the  owner ;  and  in  order  to  justify  a 
jury  in  acquitting  a  prisoner  on  the 
ground  of  insanity,  they  must  believe 
that  he  did  not  know  right  from  wrong ; 
but  if  they  find  that  the  prisoner,  when 
he  did  the  act,  wait  in  such  a  state  of 
ndttd  that  he  was  not  conscious  that  the 
effect  of  it  would  be  to  injure  any  other 
person,  this  will  amount  to  a  general 
verdict  of  not  guilty.  K.  v,  Davies,  1 
F.  &  F.  69  —  Crompton. 

p  Dew  V,  Clark,  1  Adams  £.  R. 
279 ;  Frere  r.  Peacocke,  1  Bobertson, 
442;  1  W.  &  S.  Med.  Jur.§§  34-60. 

q  Eoberts  v.  State,  3  Georgia,  310 ; 
People  V,  Pine,  2  Barbour,  571 ;  Com. 
V.  Rogers,  7  Mete.  500 ;  State  v. 
Windsor,  5  Harr.  612;  U.  S.  v. 
Holmes,  1  Clifford,  98 ;  Com.  v.  Freth, 


8  Phil.  Rep.  107;  1  W.  &  S.  Med.  Jur. 
§134. 

q^  State  t;.  Huting,  21  Mo.  (6  Ben- 
nett) 464;  Bovard  0.  State,  30  Miss. 
(1  George)  600;  Com.  v.  Mosler,  4 
Barr,  264;  State  v.. Gut,  13  Minn. 
341 ;  State  v.  Lawrence,  57  Me.  574. 

r  Wochenschrift,  Nr.  31,  32.  See 
case  in  full  in  1  W.  &  S.  Med.  Jur. 
(1873),  App.  §  834. 

s  It  is  in  determining  such  ques- 
tions as  these  that  the  common  law 
draws  in  the  aid  of  medical  science. 
The  common  law  may  in  fact  be  de- 
fined to  be  the  experience  of  past  ages 
and  the  wisdom  of  the  present,  applied 
to  the  particular  issue.  If  a  question  is 
to  be  tried  involving  the  most  delicate 
point  of  mechanics,  the  testimony  of 
experts  is  taken,  and  what  they  declare 
to  be  the  law  of  philosophy,  the  judges 
declare  to  be  the  law  of  the  land.  K  a 
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Nor  should  it  be  forgotten  that  a  delusion,  to  be  a  defence  to 
an  indictment  for  crime,  must  be  the  delusion  of  an  insane  mind. 
When  there  is  reason  sufficient  to  correct  a  delusion,  then  a  sane 
person  continuing  to  nourish  it,  when  there  is  opportunity  given 
him  for  such  correction,  is  responsible  for  the  consequences.  «^ 

When  an  insane  delusion  is  set  up  as  a  defence,  it  is  admissi- 
ble for  the  prosecution  to  offer  evidence  to  prove  that  the  delu- 
sion was  sane^  i.  e.  that  it  was  an  opinion  that  ordinary  reasoning 
might  have  produced.  «^ 


question  of  marine  rights  is  to  be  deter- 
mined, the  mysterious  laws  of  the  sea 
are  invoked,  —  the  "  sweet  influences 
of  the  Pleiades  and  the  bands  of 
Orion,"  —  and  as  taught  by  science, 
they  become  part  of  the  common  law. 
And  so  on  a  trial  where  the  question 
at  issue  was  whether  a  certain  species 
of  fish  was  able  to  surmount  obstruc- 
tions by  which  a  river  in  Maine  had 
been  dammed  up  by  parties  interested 
in  the  soil,  it  was  held  that  the  obser- 
vations of  scientific  men  versed  in  this 
particular  topic,  were  part  of  the  com- 
mon law  of  the  land  for  the  specific 
case ;  and  that,  therefore,  naturalists, 
who  had  given  attention  to  the  habits 
of  this  fish  under  such  circumstances, 
could  be  called  to  give  their  opinion  on 
the  merits.  Cottril  v.  Myrick,  8  Fairf. 
222.  See  more  fully  as  to  cases  in 
which  the  opinions  of  experts  are  evi- 
dence, post,  §  45,  664.  And  the  great 
works  of  the  masters  in  all  professions 
have  become,  also,  part  of  the  common 
law.  Even  by  a  judge  of  remarkable 
rigidity  as  a  literal  commentator  on 
the  old  writers,  this  is  freely  admitted. 
"  I  consider  the  administ^tors  of  crim- 
inal law  greatly  indebted  to  them 
(writers  on  medical  jurisprudence, 
&c.),  for  the  results  of  their  valuable 
experience,  and  professional  discussion 
in  the  subject  of  insanity ;  and  I  be- 
lieve that  those  judges  who  carefully 
study  the  medical  writers,  and  pay  the 

32 


most  respectful  but  discriminating  at- 
tention to  their  scientific  researches 
on  the  subject,  will  seldom,  if  ever,  sub- 
mit a  case  to  a  jury  in  such  a  way  as 
to  hazard  the  conviction  of  a  deranged 
man."  Homblower,  C«  J.,  1  Zabriskie, 
166.  So  that  when,  in  any  particular 
instance,  ignorance  may  be  exhibited 
or  injustice  done,  it  must  be  attributed, 
not  to  a  want  of  flexibility  in  the  sys- 
tem, but  to  an  imperfect  dissemination 
of  truth  by  those  who  have  assumed 
its  guardianship.  The  difficulties  to 
be  hereafter  deplored  belong  not  to 
expert  testimony,  but  to  the  present 
mode  of  collecting  it.  See  post,  §  50  A. 
As  matters  now  stand,  expert  testi- 
mony has  in  a  great  measure  lost  the 
confidence  of  courts  and  community. 
But  if  we  adopt  the  system  of  having 
governmental  experts,  —  three,  for  in- 
stance, sitting  as  assessors  in  each 
county,  with  an  appeal  to  a  state  board, 
analogous  to  our  method  of  trying  ques- 
tions of  law,  —  then  the  true  value  of 
expert  testimony  would  be  restored. 
This  practice  exists  in  some  sections 
of  Germany,  and  works  well.  It  may 
be  cumbrous;  but  not  more  so  than 
the  chancery  practice  of  sending  issues 
of  fact  to  a  common  law  court 

s^  See  this  argued  at  large,  1  W.  & 
S.Me^.Jur.  (1878),  §137. 

«•  State  r.  Pike.  49  N.  H.  399.  See 
1  W.  &  S.  Med.  Jur.  (1873),  144. 
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8.  Where  the  Defendant^  being  Insane^  is  forced  hy  a  Morbid 
and  Irresistible  Impulse  to  do  the  Particular  Act. 

§  24.  In  order  to  clear  the  question  at  the  outset  from  am- 
biguities, it  is  proper  to  remark,  — 

(a.)  **  Irresistible  impulse  "  is  not  "  moral  insanity,"  supposing 
"  moral  insanity "  to  consist  of  insanity  of  the  moral  system, 
coexisting  with  mental  sanity.  ^^  Moral  insanity,"  as  thus  de- 
fined, has  no  support,  as  will  hereafter  be  seen,«^  either  in  psy- 
chology or  law. 

(6.)  Nor  is  "irresistible  impulse  "  convertible  with  passionate 
propensity,  no  matter  how  strong,  in  persons  not  insane,  s^  In 
other  words,  the  "  irresistible  impulse "  of  the  lunatic,  which 
confers  irresponsibility,  is  essentially  distinct  from  the  passion, 
however  violent,  of  the  sane,  which  does  not  confer  irresponsi- 
bility. «* 

ft^  See  this  argued  at  large  1  W.  &    truism,  if  by  freedom  is  meant  only 

the  absence  of  outward  compulsion; 


S.  Med.  Jur.  (1873),  §  1S7. 

««  Sute  V.  Pike,  49  JI.  H.  899.  See 
1  W.  &  S.  Med.  Jur.  (1873),  144. 

«3  As  this  distinction  is  of  great  im- 
portance, the  following  fuller  exposi- 
tion, taken  from  another  work,  may 
not  be  without  use :  — 

'<(!.)  Supposing  the  mind  to  be 
sound,  and  that  there  is  a  capacity  of 
judging  between  right  and  wrong, 
there  is  psychologically  no  inclination 
the  law  can  treat  as  irresistible.  The 
will  is  either  free,  which  settles  the 
question  at  once ;  or  it  is  directed  by 
the  strongest  motives,  as  the  necessita- 
rian holds.  Now,  taking  the  latter 
hypothesis,  the  question  arises,  suppos- 
ing the  will  to  follow  by  necessity  the 
strongest  motive,  whether  it  is  just  to 
punish  the  wrongdoer  for  such  neces- 
sar}'  act.  That  it  is,  is  affirmed  by  the 
leading  representatives  of  the  necessi- 
tarian school,  on  reasoning*  which  it 
seems  impossible  to  dispute.  ^  It  is 
said,'  says  Mr.  Bain  (Mental  and  Mor- 
al Science,  London,  1868,  p.  404), 
*  that  it  would  not  be  right  to  punish 
a  man  unless  he  were  a  free  agent ;  a 

VOL.  I.  —  3 


if  in  any  other  sense,  a  piece  of  absurd- 
ity.  If  il  is  expedient  to  place  restric- 
tions upon  the  conduct  of  sentient  beings^ 
and  if  the  threatening  of  pain  operates 
to  arrest  such  conduct,  the  case  for  pun- 
ishment is  made  out.  We  must  justify 
the  institution  of  Law,  to  begin  with, 
and  the  tendency  of  pain  to  prevent 
the  actions  that  bring  it  on,  in  the 

next  place Granting  these 

two  postulates.  Punishability  (carrying 
with  it,  in  a  well  constituted  society, 
Responsibility)  is  amply  vindicated. 
....  Withdraw  the  power  of  punish- 
ing, and  there  is  left  no  conceivable 
instrument  of  moral  education.  It  is 
true  that  a  good  moral  discipline  is  not 
wholly  made  up  of  punishment;  the 
wise  and  benevolent  parent  does  some- 
thing, by  the  methods  of  allurement 
and  kindness,  to  form,  the  virtuous  dis- 
positions of  his  child.  Still,  we  mag 
auk,  was  ever  any  human  being  educated 
to  the  sense  of  right  and  wrong  without 
the  dread  of  pain  accompanying  forbid- 
den actions  f  It  may  be  affirmed,  with 
safety,  that  punishment  or  retribution 
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In  this  country,  the. distinctive  character  of  irresistible  impulse, 
as  a  defence,  as  distinguished  from  that  of  insane  delusion,  has 


in  some  form,  is  one  half  of  the  motive 
power  to  virtue  in  the  very  best  of 
human  beings,  while  it  is  more  than 
three  fourths  in  the  mass  of  mankind.' 

'*  Mr.  J.  S.  Mill,  in  his  examination 
of  Sir  W.  Hamilton's  philosophy,  sup- 
poses the  case  of  a  race  of  men  whose 
hereditary  tendencies  to  mischief  are 
as  great  and  uncontrollable  as  those  of 
lions  and  tigers ;  than  which  no  case 
brought  up  by  the  advocates  of  the 
unpunishability  of  those  subject  to 
irresistible  propensities,  could  be  more 
strong.  Having  supposed  such  men, 
he  asks  whether  we  would  not  treat 
them  precisely  as  we  would  a  wild 
beast,  even  though  we  supposed  them 
to  act  necessarily.  The  highest  theory 
of  fatalism,  he  infers  from  this,  is  not 
inconsistent  with  the  infliction  of  pen- 
alties on  the  offender.  The  question 
that  arises,  then,  is,  is  such  punishment 
just  ?  Can  we  justly  punish  a  man  for 
that  which  he  cannot  help  ?  And  he 
argues  that  we  certainly  can,  if  an- 
nouncing beforehand  that  such  of- 
fenders are  to  be  punished,  and  sup- 
porting the  announcement  by  inflexi- 
ble and  uniform  execution,  is  the  way 
to  keep  them  from  committing  the  ob- 
noxious act.  If  the  end  —  the  preven- 
tion of  crime  —  is  justifiable,  then  the 
necessary  means  for  tlie  prevention  of 
crime  are  also  justifiable. 

"  In  cases  of  low  mental  and  moral 
culture,  such  as  those  just  supposed, 
the  will,  when  on  the  brink  of  some 
forbidden  act,  is  swayed  by  two  con- 
flicting motives,  passion  and  fear. 
Fear,  in  such  cases,  is  the  only  check 
on  passion.  If  it  is  removed,  passion 
has  no  remaining  barrier  in  its  way. 
We  may  notice  this  in  the  case  of 
young  children,  who  are  oilen  deterred 
from  wrong  acts  in  proportion  as  the 
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fear  of  punishment  is  impressed  on 
their  minds.  Nor  does  tliis  character- 
istic belong  only  to  children  or  to  per- 
sons of  low  grade  of  intelligence.  It 
was  frequently  said  of  Napoleon  L, 
and  of  General  Jackson,  that  each 
knew  when  he  could  with  impunity 
give  way  to  bursts  of  apparently  irre- 
sistible rage ;  but  that  each  knew  when 
this  rage  was  to  be  controlled.  The 
cases  are  not  infrequent  in  which  men, 
presuming  on  the  cowardice  or  feeble- 
ness of  their  intended  victim,  rush  into 
violence  which  they  would  readily 
have  restruned  had  they  known  that 
they  would  have  received  blow  for 
blow.  }Ver  sich  zum  Scha/macht,  is  a 
German  proverb,  den  Ji-vtst  der  Wolf; 
or,  as  we  may  paraphrase  it,  govern- 
ment, by  becoming  a  sheep,  creates 
the  social  wolf.  The  8tat«  which  de- 
clares that  no  irrepressible  passion 
shall  be  punished  evokes  the  irrepres- 
sible passion  it  exempts.  The  neces- 
sary check  on  passion  is  fear;  and 
punishment  must  be  applied  by  gov- 
ernment with  such  even  hand  that  fear 
will  be  real  and  reasonable.  Of  course, 
as  Mr.  Mill  well  remarks,  this  does  not 
apply  to  cases  where  the  offender  has 
not  reason  to  understand  that  the 
guilty  act  is  punished  by  the  state, 
nor  does  it  apply  when  he  is  laboring 
under  an  insane  delusion  which  sets 
up  what  he  holds  to  be  a  higher  law. 
"  (2.)  There  is  no  means  of  deter- 
mining what  constitutes  *  irresistibil- 
ity.' In  a  caseTuentioned  by  Sir  Henry 
Holland,  of  a  patient  who  deplored  to 
him  an  irresistible  in4)ulse  to  kill  Mr. 
Canning,  the  catastrophe  was  avoided, 
so  Srr  H.  Holland  seems  to  think,  by 
advising  Mr.  Canning  to  keep  out  of 
the  way.  If,  however,  the  patient,  in- 
stead of  availing  himself  of  his  physi- 
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been  the  subject  of   special  consideration.      Tlie  first  case  in 
which  it  was  gravely  considered  is  that  of  Rogers,  in  the  supreme 


clan's  aid  in  this  way,  had  sought  it  in 
another,  and  said,  *  I  have  this  mor- 
bid desire;  I  cannot  resist  it;  have 
me  shut  up ; '  this  would  have  been 
at  least  equally  effective  in  causing  the 
impulse  to  miscarry.  If  a  man  has 
reason  enough  to  deplore  a  criminal 
desire,  and  power  enough  to  take  steps 
to  prevent  its  gratification,  the  law 
holds  him  responsible  if  he  does  not 
take  such  steps.  This  is  recognized 
in  those  familiar  cases  in  which  it  is 
held,  that,  where  a  man  whose  pas- 
sions are  aroused  kills  an  assailant, 
the  act  is  not  excusable  unless  it  ap- 
pears that  the  accused  had  no  means 
of  retreat.  If  the  *  monomaniac '  can 
retreat  from  his  *  monomania,'  it 
ceases  to  supply  him  with  a  defence. 

^  (3.)  On  the  materialistic  hypothe- 
sis, from  whose  advocates  the  theory  of 
the  non-responsibility  for  irresistible 
impulses  springs,  all  volitions  are  the 
result  of  material  influences;  and 
hence  there  is  no  volition  that  may 
not  be  viewed  as  irresistible,  and  no 
crime  that  is  not  a  physical  disease. 
The  same  reasoning  that  applies  to 
prevent  punishment  for  one  phase  of 
this  *  disease,'  would  therefore  apply 
to  prevent  punishment  for  any  crime 
whatsoever. 

"It  should  be  remembered,  how- 
ever, that  while  *  irresistible  impulse,' 
the  mind  being  sane,  is  no  defence  to 
crime,  yet  violent  passion  is  to  be 
taken  into  account  as  a  mitigating  ele- 
ment, and  that  the  peculiar  tempera- 
ment of  the  offender  is  to  be  gauged 
for  the  purpose  of  estimating  whether 
the  provocation  was  such  as  to  create 
hot  blood,  and  whether  there  was  ade- 
quate cooling  time.  A  sane  person 
may,  from  epilesy,  or  from  prior  in- 
sanity, or  from   nervous  or  physical 


derangements,  or  from  hereditary 
taint,  be  peculiarly  susceptible  to  ex- 
citement; and  as  the  law  treats  assaults 
committed  in  hot  blood  as  of  a  lower 
grade  than  those  committed  deliber- 
ately, this  excitability  may  properly 
be  considered  in  determining  whether 
the  blood  at  the  time  was  hot.  That 
psychologically  this  varies  with  tem- 
perament, is  well  known.  The  ordi- 
naxy  signs  of  passion  (acceleration  of 
arterial  pulse,  congestive  flushings,  in- 
creased activity  of  secretions  and  ex- 
cretions) are  different  with  different 
patients.  Hence  epileptic,  nervous, 
and  cerebral  diseases,  and  hereditary 
tendency,  may  be  put  in  evidence  to 
lower  the  grade  of  the  offence,  though 
they  do  not  amount  to  insanity.  In 
so  doing,  we  but  follow  the  authori- 
ties whi^  declare  that  drunkenness, 
though  no  defence  to  crime,  may  be 
used  to  show  that  an  assault  was  not 
deliberate. 

"  It  being  therefore  settled  that  *  ir- 
resistible Impulse,'  to  constitute  a 
defence,  must  be  that  of  a  person 
otherwise  insane,  we  proceed  to  con- 
sider the  authorities  that  establish 
such  impulse  as  a  defence.  In  doing 
so,  it  must  be  at  the  outset  conceded 
that  by  the  English  courts,  this  de- 
fence, as  here  stated,  is  rejected.  No 
person,  however  insane,  can,  by  the 
law  as  now  (1872)  expounded  by  those 
courts,  be  acquitted  of  a  crime,  if  it 
appear  to  the  satisfaction  of  the  jury 
that  he  knew  the  nature  and  quality 
of  the  act  he  was  doing,  or,  if  he  did 
not  know  it,  if  he  knew  that  the  act 
was  wrong.  But  if,  as  hereafler  will 
be  shown,  it  is  demonstrable  that  there 
sometimes  is  among  insane  persons 
an  'irresistible  impulse'  to  an  act 
coexisting  with  a  knowledge  that  it 

86 


Digitized  by 


Google 


§  24.]  INSANITY  AS  A  DEFENCE :  [BOOK  I. 

court  of  Massachusetts,  in  the  spring  of  1844.  t  Chief'  Justice 
Shaw,  who  delivered  the  chai^,  began  by  laying  down  two  prop- 
ositions of  great  breadth.  •  "  In  order  to  constitute  a  crime," 
he  says,  ^'  a  person  must  have  intelligence  and  capacity  enough 
to  have  a  criminal  intent  and  purpose ;  and  if  his  reason  and 
mental  powers  are  either  so  deficient  that  he  has  no  will,  no 
conscience,  or  controlling  mental  power,  or  if,  through  the  over- 
whelming violence  of  mental  disease,  his  intellectual  power  is 
for  the  time  obliterated,  he  is  not  a  responsible  moral  agent,  and 
is  not  punishable  for  criminal  acts.  These  extremes,"  he  then 
proceeds  to  state,  ^^  are  easily  distinguished,  and  not  to  be  mis- 
taken. The  difficulty  lies  between  these  extremes,  in  the  cases 
of  partial  insanity,  where  the  mind  may  be  clouded  and  weak- 
ened, but  not  incapable  of  remembering,  reasoning,  and  judging ; 
or  so  perverted  by  insane  delusion,  as  to  act  under  false  impres- 
sions and  influences."  To  such  cases,  —  to  those  where  the 
mind  is  not  "  incapable  of  judging,"  &c.,  and  to  those  where  it 
acts,  "  under  false  impressions  and  influences,"  —  and  to  such 
alone,  he  applies  the  "  right  and  wrong  "  test ;  reserving  to  it  a 
very  small  sphere  of  action,  since  the  defence  of  insanity  would 
scarcely  be  ventured  where  there  was  both  a  capacity  to  judge, 
reason,  and  remember,  and  a  freedom  from  false  ^^  impressions 
and  mfluences."  Taking  up  the  particular  defence  of  mono- 
mania, which  was  that  advanced  in  t}ie  case  before  him,  he  pro- 
ceeds to  state  the  law  with  a  liberality  in  entire  accordance 

was  wrong,  then  comes  the  question  impulse  was  felt   and  was    resisted, 

whether  lunatics  of  this  stamp  are  The  only  question  which  the  existence 

legally  punishable  for  such  acts.   That  of  such  impulses  can  raise  in  the  ad- 

they  are  not,  the  tendency  of  American  ministration    of    criminal    justice    is, 

authority  is  to  maintain.    And  even  in  whether    the    particular    impulse    in 

England  we  find  Mr.  Stephen,  in  his  question  was   irresistible   as  well  as 

work  on  English  Criminal  Law,  p.  91,  unresisted.     If  it  were  irremtiUej  the 

—a  work  as  remarkable  for  philosoph-  person  accused  is  entitled  to  be  acquitted, 

ical  symmetry  as  for  legal  accuracy,  because  the  act  was  not  voluntary  and 

—  stating  (1868)  the  questions  to  be,  was  not  properly  his  act.    If  the  impulse 

*  in  popular  language,  Was  it  his  act  f  was  resistible,  the  fact  that  it  proceeded 
Could  he  help  it  f    Did  he  know  it  was  from  disease  is  no  excuse  at  all.' " 
wrong  f '    He  goes  on  further  to  say  :        t  This  case  is  reported  with  great 

*  It  would  be  absurd  to  deny  the  pos-  fulness,  in  pamphlet  shape,  by  Messrs. 
sibility  that  such  (irresistible)  impulses  Bemis  &  Bigelow,  and  is  incorporated, 
may  occur,  or  the  fact  that  they  have  in  a  condensed  form,  in  the  seventh 
occurred,  and  have  been  acted  on.  volume  of  Mr.  MetcalTs  Reports,  p. 
Instances  are  also  given  in  which  the  500. 
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with  the  views  herein  expressed.  "  This  "  (monomania)  "  may- 
operate  as  an  excuse  for  a  criminal  act  in  one  of  two  modes. 
1.  Either  the  delusion  is  such  that  the  person  under  its  influ- 
ence has  a  real  and  firm  belief  of  some  fact,  not  true  in  itself, 
but  which,  if  it  were  true,  would  excuse  his  act :  as  where  the 
belief  is  that  the  party  killed  had  an  immediate  design  upon  his 
life,  and  under  that  belief  the  insane  man  kills  in  supposed  self- 
defence.  A  conmion  instance  is  where  he  fully  believes  that 
the  act  he  is  doing  is  done  by  the  immediate  command  of  God, 
and  he  acts  under  the  delusive  but  sincere  belief  that  what  he  is 
doing  is  by  the  command  of  a  superior  power,  which  supersedes 
all  human  laws,  and  the  laws  of  Nature.  2.  Or  this  state  of 
delusion  indicates,  to  an  experienced  person,  that  the  mind  is  in 
a  diseased  state  ;  that  the  known  tendency  of  that  diseased  state 
of  the  mind  is  to  break  out  into  sudden  paroxysms  of  violence, 
venting  itself  in  homicide,  or  other  violent  acts  toward  friend 
and  foe  indiscriminately ;  so  that,  although  there  were  no  pre- 
vious indications  of  violence,  yet  the  subsequent  act  connectiii^ 
itself  with  the  previous  symptoms  and  indications,  will  enable  an 
experienced  person  to  say,  that  the  outbreak  was  of  such  a 
character  that  for  the  time  being  it  must  have  overborne  memory 
and  reason  ;  that  the  act  was  the  result  of  the  disease  and  not  of 
a  mind  capable  of  choosing ;  in  short,  that  it  was  the  result  of 
uDcontrollable  impulse,  and  not  of  a  person  acted  on  by  motives, 
and  governed  by  will."  ....  "Are  the  facts  of  such  a  char- 
acter, taken  in  connection  with  the  opinion  of  professional  wit- 
nesses, as  to  induce  the  jury  to  believe  that  the  accused  was 
laboring  for  days  under  monomania,  attended  with  delusion, 
and  did  thus  indicate  such  a  diseased  state  of  the  mind,  that 
the  act  of  killing  the  warden  was  to  be  considered  as  an  out- 
break or  paroxysm  of  disease,  which  for  the  time  being  over- 
whelmed and  superseded  reason  and  judgment,  so  that  the 
diseased  was  not  an  accountabe  agent  ?  If  such  was  the  case, 
the  accused  is  entitled  to  an  acquittal." 

§  25.  Chief  Justice  Gibson,  of  the  supreme  court  of  Penn- 
sylvania, sitting  in  1846  with  two  of  his  associates  in  a  court  of 
oyer  and  terminer,  after  repudiating  the  doctrine  that  partial 
insanity  excuses  anything  but  its  direct  results,  and  sliding,  in 
reference  to  such  cases,  into  the  "  right  and  wrong "  test,  pro- 
ceeded to  charge  the  jury  as  follows :  "  But  there  is  a  moral  or 
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homicidal  insanity,  consisting  of  an  irresistible  inclination  to  kill 
or  to  commit  some  other  particular  offence,  u  There  may  be 
an  unseen  ligament  pressing  on  the  mind,  drawing  it  to  canse- 
quences  which  it  sees  but  cannot  avoid,  and  placing  it  under  a 
coercion  which,  while  its  results  are  clearly  perceived,  is  incapa- 
ble of  resistance.  The  doctrine  which  acknowledges  this  mania 
is  dangerous  in  its  relations,  and  can  be  recc^ized  only  in  the 
clearest  cases.  It  ought  to  be  shown  to  have  been  habitual,  or 
at  least  to  have  evinced  itself  in  more  than  a  single  instance.  It 
is  seldom  directed  against  a  particular  individual;  but  that  it 
may  be  so,  is  proved  by  the  case  of  the  young  woman  who  was 
deluded  by  an  irresistible  impulse  to  destroy  her  child,  though 
aware  of  the  heinous  nature  of  the  act.  The  fi^equency  of  this 
constitutional  malady  is  fortunately  small,  and  it  is  better  to  con- 
fine it  within  the  strictest  limits.  If  juries  were  to  allow  it  as  a 
general  motive,  operating  in  cases  of  this  character,  its  recogni- 
tion would  destroy  social  order  as  well  as  personal  safety.  To 
establish  it  as  a  justification  in  any  particular  case,  it  is  necessary 
either  to  show,  by  clear  proofs,  its  contemporaneous  existence 
evinced  by  present  circumstances,  or  the  existence  of  an  habitual 
tendency  developed  in  previous  cases,  becoming  in  itself  a  second 
nature."  u^ 

§  26.  In  a  still  earlier  case  in  Pennsylvania,  Judge  Lewis  — 
then  presiding  in  Lycoming  County,  and  afterwards  Chief  Jus- 
tice of  Pennsylvania,  a  judge  from  whom  the  subject  of  medical 
jurisprudence  has  received  peculiar  and  careful  attention  — 
recognized  the  same  doctrine.  **  Moral  insanity,"  i,  e.  "  irresisti- 
ble impulse,"  and  not  the  "  moral  insanity  "  hereafter  defined, 
"  arises  from  the  existence  of  some  of  the  natural  propensities  in 
such  violence,  that  it  is  impossible  not  to  yield  to  them.  It 
bears  a  striking  resemblance  to  vice,  which  is  said  to  consist  in 
an  undue  excitement  of  the  passions  and  will,  and  in  their  irreg- 
ular or  crooked  actions  leading  to  crime.  It  is  therefore  to  be 
received  with  the  utmost  scrutiny.  It  is  not  generally  admitted 
in  legal  tribunals  as  a  species  of  insanity  which  relieves  from  re- 
sponsibility for  crime,  and  it  ought  never  to  be  admitted  as  a 

u  The  charge  was  oral,  having  been  of  literal  exactness  in  this  and  other 

reported  by  the  present  writer,  and  expressions, 

but  hastily  revised  by  the  judge  him-  u^  Com.  v,  Mosler,  4  Barr,  266. 
self,  which  may  account  for  the  want 
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defence,  antil  it  is  shown  that  these  propensities  exist  in  such 
violence  as  to  subjugate  the  intellect,  control  the  will,  and  render 
it  impossible  for  tiie  party  to  do  otherwise  than  yield.  Where  its 
existence  is  fully  established,  this  species  of  insanity  relieves  from 
accountability  to  human  laws.  But  this  state  of  mind  is  not  to  be 
presumed  without  evidence,  nor  does  it  usually  occur  without 
some  premonitory  symptoms  indicating  its  approach."  v 

In  1862,  the  text  with  the  cases  given  in  it  was  cited  with 
approval  by  the  supreme  court  of  Kentucky;  and  while  irre- 
sistible impulse,  as  a  distinct  line  of  defence,  was  recognized,  it 
was  held  that  to  sustain  it,  "  it  must  be  known  to  exist  in  such 
violence  as  to  render  it  impossible  for  the  party  to  do  otherwise 
than  yield  to  its  promptings."  w  To  the  same  effect  is  the 
judgment  of  the  court  of  common  pleas  of  Philadelphia,  in  1868,  x 
of  the  supreme  courts  of  Indiana,  in  1869,  y  of  Iowa,  in  1868,  z 
of  Illinois,  in  1866,  a  and  of  the  supreme  court  of  the  United 
States  in  1872.  a^  The  doctrine,  however,  was  emphatically  re- 
pudiated in  North  Carolina,  in  1861.  b 

§  27.  In  conformity  with  this  result  may  be  cited  a  case  in 
which  Judge  Story  decided  that  a  young  woman,  who  in  a  violent 
impulse  in  puerperal  fever  threw  her  child  overboard,  though  at 
the  time  perfectly  conscious  of  the  enormity  of  the  act,  was  en- 
titled to  an  acquittal,  c 

§  28.  In  the  enunciation  of  this  doctrine  there  shoul  d  be  the 
strictest  caution,  and  in  the  application  of  it  the  most  jealous 
scrutiny.  And  in  connection  with  it,  it  is  always  important  to 
keep  in  mind  the  impressive  language  of  Lord  Brougham,  whea 
discussing  the  question  before  the  House  of  Lords :  ''  With  re- 
spect to  the  point  of  a  person  being  an  accountable  being,  that 
was,  an  accountable  being  to  the  law  of  the  land,  a  great  conf u- 

V  The  same  view  was,  some  years  Sec  also  Com.  v.  Freeth,  5  Clark,  Pa. 

after,  repeated  by  the  same   judge.  L.  R.  455. 

Lewis  Cr.  Law,  404  ;  by  Judge  Ed-  y  Stevens  v.  State,  31  Ind.  486. 

munds  (2  Am.  Jour,  of  Ins.)  ;  Judge  z  State  v.  Felter,  25  Iowa,  67. 

Whiting  (Freeman's  Trial —Pamph.)  ;  a  Hopps  v.  State,  81  III.  386. 

and  by  the  supreme  court  of  Georgia  a}  Mut.  Ins.  Co.  v.  Terry,  Dec.  *72, 

(Roberto  v.  State,  8  Georgia,  810).  MS. 

to  Scott   I*.  Com.  4    Metcalf,   227.  h  State  v.  Brandon,  8  Jones,  463. 

See  also  Smith  ».  Com.  1  Duvall,  224 ;  c  U.   S.  v.  Hewson,  7  Bost.  Law 

Hopps  V.  People,  81  III  885.  Rep.  861. 

X  Com.  V,  Haskell,  2  Brewster,  491. 
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sion  had  pervaded  the  minds  of  some  persons  whom  be  was  in- 
disposed to  call  reasoners,  who  considered  accountability  in  its 
moral  sense,  as  mixing  itself  up  with  the  only  kind  of  account- 
ableness  with  which  they,  as  human  legislators,  had  to  do,  or  of 
which  they  could  take  cognizance.  He  could  conceive  of  the  case 
of  a  human  being  of  a  weakly  constituted  mind,  who  might  by 
long  brooding  over  real  or  fancied  wrongs  work  up  so  perverted 
a  feeling  of  hatred  against  an  individual  that  danger  might 
occur.  He  might  not  be  deluded  as  to  the  actual  existence  of 
injuries  he  had  received,  but  he  might  grievously  and  grossly 
exaggerate  them,  and  they  might  so  operate  upon  a  weakly 
framed  mind  and  intellect  as  to  produce  crime.  He  could  con- 
ceive that  the  Maker  of  that  man,  in  his  infinite  mercy,  having 
regard  to  the  object  of  his  creation,  might  deem  him  not  an  ob. 
ject  for  punishment.  But  that  man  was  accountable  to  human 
tribunals  in  a  totally  different  sense.  Man  punished  crime  for 
the  purpose  of  practically  deterring  others  from  offending,  by 
committing  a  repetition  of  the  like  act.  It  was  in  that  sense 
only  that  he  had  anything  to  do  with  the  doctrine  of  accountable 
and  not  accountable.  He  could  conceive  a  person  whom  the 
Deity  might  not  deem  accountable,  but  who  might  be  perfectly 
accountable  to  humap  laws.''  d 

§  29.  Chief  Justice  Homblower,  it  is  true,  in  a  charge  deliv- 
ered at  nisi  prius,  and  which  bears  the  impress  of  his  single 
authority,  not  having  been  reviewed  by  the  court  in  banc,  took 
still  more  decided  ground,  involving  an  empliatic  disclaimer  of 
such  a  defence  in  toto.  At  the  same  time  he  rejects  in  a  man- 
ner quite  unexampled  for  its  summariness,  all  the  old  tests,  and 
reduces  the  inquiry  to  a  point  which,  after  all,  leaves  the  widest 
margin.  "  In  my  judgment,  the  true  question  to  be  put  to  the 
jury  is,  whether  the  prisoner  was  insane  at  the  time  of  commit- 
ting the  act ;  and  in  answer  to  that  question  there  is  little  danger 
of  a  jury's  giving  a  negative  answer,  and  convicting  a  prisoner 
who  is  proved  to  be  insane  on  the  subject  matter  relating  to  or 
connected  with  the  criminal  ac|;,  or  proved  to  be  so  far  and  so 
generally  deranged  as  to  render  it  difficult,  or  almost  impossible, 
to  discriminate  between  his  sane  and  insane  acts."  e 

d  Hans.  Par.  Deb.  LXVII.  728.  22,  1856,  Judge  Capron  thus  charged 

e  State  v.  Spencer,  1  Zabriskie,  196.  the  jury  :  — 

In  People  t?.  Huntingdon,  N.  Y.,  Dec.  **  You  doubtless  need  not  be  told, 
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§  30.  The  true  view  is  that 
proved   in  an  insane   person, 

gentlemen,  that  the  law  holds  no  per- 
son bereft  of  reason  responsible  for 
acts.  Deprived  of  mind,  man  is  but  an 
automatic  machine,  and  human  courts, 
in  holding  him,  when  thus  afflicted, 
acquit  of  guilt,  do  but  humbly  and 
obscurely  imitate  the  perfect  justice  of 
Deity.  Insanity  or  mental  alienation 
has  from  time  immemorial  received  the 
attention  of  the  civil  and  criminal  tri- 
bunals of  all  enlightened  governments; 
able  professors  in  all  the  learned  pro- 
fessions, and  other  profound  scholars, 
have  studied  and  examined  the  struct- 
ure and  functions  of  the  human  sys- 
tem, the  laws  and  operations  of  mind, 
the  relations  of  each  to  the  other,  and 
their  mutual  influence  as  a  united  or- 
ganism, and  have  deduced  results  and 
demonstrated  their  correctness  by  prac- 
tical illustrations  and  logical  deductions 
from  established  data;  these  results 
the  courts  have  never  failed  .to  sanc- 
tion as  soon  as  their  learned  authors 
agreed  among  themselves  on  the  sub- 
jects, and  practical  experience  attested 
their  certainty. 

"  Acting  in  this  spirit,  the  theories 
of  the  schools  on  the  subject  of  insan- 
ity, as  approved  by  the  majority  of  the 
learned  in  that  department  of  science, 
have  been  from  time  to  time  recognized 
and  placed  among  the  rules  of  evidence 
and  law.  By  many  judicial  decisions 
in  England  and  this  state,  insanity 
has  been  considered  under  the  distinct 
heads  of  Idiocy,  Adventitious  and 
Voluntary  Insanity.  With  idiocy 
and  voluntary  insanity  we  have  no  con- 
cern on  this  trial.  Adventitious  or^ac- 
cidental  insanity  has  been  denominated 
in  judicial  opinions,  monomania,  or  in- 
sanity on  some  particular  subject  or 
subjects,  the  party  being  sane  on  all 
others,  and  tolal  or  general  on  all  sub- 
jects.   The  courts  have  also  sanctioned 


when  such  irresistible  impulse  is 
it  is  a  good  defence,  though  he 

the  division  of  insanity  into  permanent 
and  temporary  insanity,  the  latter  being 
also  called  lunacy.  It  is  not  my  pur- 
pose on  this  occasion,  nor  would  it  be 
useful  if  I  had  the  necessary  time  at 
my  command,  to  remark  particularly 
on  the  characteristics  of  these  distinc- 
tions. I  have  referred  to  them  simply 
to  aid  you  in  understanding  more  clear- 
ly my  subsequent  remarks  on  the  test 
of  insanity  adopted  by  the  courts.  Our 
purpose  being  practical  and  not  scien- 
tific, our  search  being  for  legal  recog- 
nitions and  not  theories,  I  feel  bound 
to  charge  you  in  conformity  with  the 
decisions  of  the  courts  which  have  the 
authority  to  declare  the  law  in  the  par- 
ticular case.  We  are  in  a  court  of 
law,  not  in  a  school  of  science;  our 
action,  therefore,  must  be  governed  by 
legal  adjudications,  and  not  by  the  the- 
ories and  speculations  of  the  schools. 
These  scholastic  theories  and  specular 
tions  may  be  sound,  and  may  indicate 
a  better  test  of  truth  in  cases  of  insan- 
ity than  the  existing  rule  a£fords ;  but 
until  the  proposed  substitute  shall  have 
been  sanctioned  and  adopted  by  the 
only  legitimate  authority,  we  must  ad- 
here to  the  old  rule  of  decision. 

"  Insanity  is  described  by  the  judi- 
cial tribunals  as  the  state  of  being  un- 
sound in  mind,  deranged,  diseased,  or 
unnatural  in  intellect.  By  the  same 
authority,  insanity  is  also  distinguished 
as  general  and  partial^  extending  to  all 
subjects  or  confined  to  one  or  a  few 
subjects.  You  will  therefore  observe 
that  the  law  on  this  subject,  as  at  pres- 
ent administered,  regards  it,  whether 
^neral  or  special,  as  a  derangement 
of  the  mind,  the  intellect,  the  reason- 
ing and  appreciating  principle,  the 
spring  of  motives  and  passions.  To 
constitute  a  complete  defence,  insanity, 
il  partial,  as  monomania,  must  be  such 
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was  able  to  distingfuish  between  right  and  wrong.  With  a  sane 
person,  however,  it  is  not  a  defence,  as  the  law  makes  aU  sane 
persons  responsible  for  their  impulses./ 


a  degree  as  to  wholly  deprive  the  acr 
cased  of  the  guide  of  reason  in  regard 
to  the  act  with  which  he  is  charged, 
and  of  the  knowledge  that  he  is  doing 
wrong  in  committing  it.  If,  though 
somewhat  deranged,  he  is  yet  able  to 
distinguish  right  from  wrong,  in  the 
particular  case  in  which  crime  is  im- 
puted to  him,  and  to  know  that  he  is 
doing  wrong,  the  act  is  criminal  in  law, 
and  he  is  liable  to  punishment. 

*'  But  it  is  insisted  for  the  prisoner 
that  insanity,  either  general  or  special, 
may  exist,  and  the  subject  be  totally 
unable  to  control  his  actions,  while  his 
intellect,  or  knowing  and  reasoning 
powers,  suffer  no  notable  lesion.  It  is 
claimed  that  persons  thus  afflicted  may 
be  capable  of  reasoning  or  supporting 
an  argument  on  any  subject  within 
their  sphere  of  knowledge.  In  a  more 
practical  sense,  it  is  claimed  that  a 
person  may  steal  your  property,  bum 
your  dwelling,  or  murder  you,  and 
know  that  the  deed  is  a  criminal  of- 
fence, and  that  he  will  be  punished  if 
tried  and  convicted,  and  may  be  able 
to  reason  on  the  subject,  and  yet  be 
guiltless  on  the  ground  of  insanity. 
This  affliction  has  received  the  name 
of  MORAL  INSANITY,  becausc  the 
natural  feelings,  affections,  inclina- 
tions, temper,  or  moral  dispositions 
only  are  perverted,  while  the  mind,  the 
seat  of  volition  and  motion,  remains 
unimpaired.  I  will  not  positively  as- 
sert that  this  theory  is  not  sound.  It 
may  be  reconcilable  with  moral  respon- 
sibility for  human  conduct,  but  I  am 
not  reluctant  to  confess  my  own  mental 
inability  to  appreciate  the  harmony  be- 
tween the  two  propositions,  if  it  ex- 
ist. This  theory  may  afford  a  more 
just  and  humane  standard  by  which 
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to  test  the  presence  of  insanity  than 
the  adopted  rule,  but  until  the  proper 
authorities  sanction  the  change,  the 
theory  proposed  cannot  be  regarded 
here. 

"With  these  views  of  the  law  in 
your  minds,  you  will  consider  the  evi- 
dence of  the  medical  witnesses.  They 
are  gentlemen  of  deservedly  high  posi- 
tions and  profound  learning,  and  their 
opinions  on  a  question  of  insanity  are 
entitled  to  great  respect.  The  evi- 
dence which  they  have  given  is  compe- 
tent and  pertinent  on  that  question, 
and  you  will  regard  it  in  connection 
with  the  other  evidence  in  the  case  of- 
fered on  that  point  in  this  trial ;  but 
it  is  proper  and  perhaps  necessary  that 
the  court  should  remind  you  that  the 
medical  witnesses  predicate  their  opin- 
ions upon  the  hypothesis,  so  frankly 
and  fairly  stated  by  them  in  your  hear- 
ing, that  a  person  may  be  insane  to  a 
degree  which  should  exempt  him  from 
legal  accountability  for  his  criminal 
acts,  and  yet  that  his  intellect  or  mind 
may  remain  unimpaired  to  any  consid- 
erable extent ;  tliat  he  may  know  that 
his  act  is  criminal,  but  is  nevertheless 
unable  to  restrain  himself  from  its  per- 
petration. In  considering  their  opin- 
ions, therefore,  you  will  regard  the 
principle  on  which  they  are  formed, 
and  that  principle  not  being  recog- 
nized in  our  law,  those  opinions  are 
not  entitled  to  the  same  weight  in  your 
deliberations  that  they  should  have 
commanded  if  they  had  been  given 
with  reference  to  that  law."  See,  also, 
Willis  V.  People,  5  Parker  C.  R.  620 ; 
and  also  Andrews'  case,  1  W.  &  S. 
Med.  Jur.  (1873),  §  162. 

/  See,  as  exhibiting  this,  post,  note  A. 
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4.  ^^  Moral  Insanity,^'' 
§  81.  ^^  Moral  insanity,"  in  its  distinctive  technical  sense,  is  a 
supposed  insanity  of  the  moral  system  coexisting  with  mental 
sanity.  It  is  therefore  to  be  distinguished  from  *^  insane  irresistible 
impulse,"  which  has  just  been  noticed,  in  two  respects :  (1.)  "  irre- 
sistible impulse  "  is  only  a  valid  defence  when  the  party  offer- 
ing it  is  mentally  deranged,  while  in  "  moral  insanity,"  by  its 
very  terms,  the  patient  is  always  mentally  sane  ;  and  (2.)  '*  ir- 
resistible impulse  "  is  a  special  propensity  impelling  to  a  partic- 
ular bad  act,  while  in  "  moral  insanity  "  he  is  impelled  to  all 
sorts  of  badness.  It  is  enough  for  the  present  to  say  that,  as 
is  abundantly  demonstrated  elswhere,^  "moral  insanity,"  as 
thus  defined,  is  an  exploded  psychological  fiction.  That  it  is  re- 
pudiated by  the  courts  of  England  and  of  the  United  States 
there  is  an  almost  unbroken  current  of  authority  to  show.  Care- 
fully and  conscientiously  has  the  defence,  by  a  vast  number  of 
independent  courts,  been  scanned  ;  and  in  almost  every  instance 
the  conclusion  is  that  the  theory  on  which  is  rests  is  hostile  alike 
to  the  principles  of  law  and  the  safety  of  society,  h 


^  1  W.  &  S.  Med,  J.  (1878),  §  531- 
537. 

A  R.  V.  Oxford,  9  C.  &  P.  533  ;  R.  o> 
Goode,  7  Ad.  &  £1.  536 ;  R.  v.  Barton, 
3  Cox  C.  C.  275 ;  R  v.  Higginson,  1 
C.  &  K.  129 ;  R.  p.  Layton,  4  Cox  C. 
C.  149 ;  R.  r.  Townley,  3  F.  «c  F.  839. 

Shortly  after  Townley'a  case,  on  a 
trial  for  murder,  before  Erie,  J.,  the 
defence  relied  on  evidence  showing  a 
great  amount  of  senseless  extravagance 
and  absurd  eccentricity  of  conduct, 
coupled  with  habits  of  excessive  intem- 
perance, causing  fits  of  delirium  tre- 
mens, the  prisoner,  however,  not  hav- 
ing been  laboring  under  the  effects  of 
such  a  fit  at  the  time  of  the  act,  and 
the  circumstances  showing  sense  and 
deliberation,  and  a  perfect  understand- 
ing of  the  nature  of  the  act :  it  was 
held,  that  the  evidence  was  not  suffi- 
cient to  support  the  defence,  as  it 
rather  tended  to  show  wilful  excesses 
and  extreme  folly  than  mental  inca- 


pacity. R.  V,  Leigh,  4  F.  &  F.  915. 
And  see  R.  v.  Southey,  4  F.  8c  F.  864  ; 
R.  P.  Watson  (1872),  reported  in  1  W. 
&  S.  Med.  Jur.  (1873),  §  160;  R.  v, 
Edmunds,  Ibid. 

As  American  authorities  may  be  cited 
the  following :  Com.  v.  Rogers,  7  Mete. 
500;  Com.  v.  Heath,  11  Gray,  303 ;  U. 
S.  p.  Holmes,  1  Clifford,  198 ;  State  p. 
Lawrence,  57  Me.  574  ;  Freeman  p. 
People,  4  Denio,  1 0 ;  Shater  p.  People, 
2  Comst.  199;  McFarland's  case,  8 
Abbott  Prac.  Cas.  N.  S.  69 ;  State  p. 
Spencer,  1  Zabriskie,  196 ;  State  p. 
Windsor,  5  Harr.  512 ;  Vance  \\  Com. 
2  Ya.  Cases,  132;  State  p.  Brandon,  8 
Jones,  403 ;  State  p.  Gardiner,  Wright, 
392 ;  U.  S.  p.  Schultz,  6  McLean,  121 ; 
Farrer  v.  State,  2  Ohio  St.  R.  54; 
People  p.  Coffman,  24  Cal.  230  ; 
Choice  p.  State,  31  Ga.  424.  These 
cases,  though  in  various  terms,  unite 
substantially  in  declaring,  as  the 
proposition  is  stated  by  a  very  able 
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5.  How  Intoxication  affects  ResponsibUiti/ for  Crime. 
§  32.   The  law  in  this  connection  may  be  summed  up  as  fol- 
lows :  — 

(a.)  Settled  insanity,  produced  immediately  by  intoxication, 


jurist,  Judge  Thurman  (Fairer  v. 
State,  2  Ohio  St  R.  54),  "  that  there 
is  no  authority  for  holding  that  mere 
moral  insanity,  as  it  is  sometimes  called, 
exonerates  from  responsibility." 

A  partial  exception  is  to  be  found  in 
some  eccentric  opinions  delivered  in 
the  court  of  appeals  of  Kentucky; 
opinions,  however,  which  do  not  ap- 
pear to  have  been  sustained  by  a  ma- 
jority of  the  court  in  which  they  were 
pronounced.  Smith  r.  Com.  1  Duvall, 
224  ;  St.  Louis  Mut.  Ins.  Co.  v.  Graves, 
6  Bush.,  644  ;  see  I  W.  &  S.  Med.  Jur. 
5,  §  1 75-8,  where  these  cases  are  dis- 
cussed. 

In  vindication  of  the  text,  the  fol- 
lowing remarks  may  be  here  repeat- 
ed:— 

First,  as  to  the  consistency  of  this  doC' 
trine  with  the  safety  of  the  community, 
which  is  one  of  the  prime  objects  of  all 
penal  law. 

In  the  mediaeval  jurisprudence,  the 
clergy  were  exempted  from  the  opera- 
tion of  the  secular  law.  Great  evils 
resulted  from  this ;  the  authority  of  the 
civil  arm  was  weakened,  and  the  clergy 
themselves  were  demoralized.  But  for 
this  position,  monstrous  as  it  was,  there 
was  some  faint  excuse  at  the  time 
it  was  introduced.  The  clergy,  it 
was  said,  were  good  men,  and  they 
were  subject  to  ecclesiastical  discipline, 
which  was  prompt,  exhaustive,  and 
severe.  But  the  proposition  now  is  to 
exempt  from  the  operation  of  penal 
law  a  class  of  men  whose  plea  for  this 
distinction  is  that  they  are  eminently 
bad,  and  that  there  is  no  other  disci- 
pline to  which  they  can  be  subjected. 
If  they  are  mentally  insane  —  if  they 
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are  destitute  of  reason  —  then  there  is 
good  ground  for  penal  irresponsibility. 
But  if  they  are  not  mentally  insane  — 
if  they  are  possessed  of  reason — ^if  their 
only  plea  is  their  excessive  badness  — 
then  this  badness  will  be  intensified, 
and  rendered  all  the  more  turbulent 
and  desperate,  by  the  very  intellectual 
sanity  which  it  is  conceded  that,  the 
actors  possess,  and  which  will  readily 
instruct  them  that  they  are  privileged 
by  the  state  to  plunge  irresponsibly  into 
any  excesses  they  may  desire.  If  they 
were  destitute  of  reason,  their  irre- 
sponsibility would  be  a  less  grievance. 
They  would  be  like  the  savage  to  whom 
powder  is  given,  but  who  does  not 
know  how  to  contrive  means  for  using 
it  to  destroy  others.  But  being  jjos- 
sessed  of  reason,  they  are  able  to  use 
their  irresponsibility  as  an  immunity 
for  every  crime.  And  what  is  to  be 
done  with  them?  Confinement  in  a 
lunatic  asylum,  is  the  answer.  But 
such  confinement  is  difficult,  (1.)  from 
the  skill  with  which  reason  can  create 
counter-proof,  and  can,  when  there  is 
an  object  for  it,  suppress  or  conceal 
passion,  and  (2.)  from  the  enormous 
expense  and  trouble  which  would  at- 
tend the  incarceration  of  so  large  a 
number  of  patients  as  is  here  supposed. 
But  can  such  persons  be  justly,  on  this 
hypothesis,  incarcerated  ?  How  does 
incarceration  differ  from  imprison- 
ment? And  what  is  imprisonment 
but  punishment?  And  what  would 
such  punishment  be  but  a  penal  dis- 
cipline imposed  compulsorily  by  the 
law?  The  diflerence  between  such 
penal  discipline,  and  that  which  the 
law  now  applies  on  conviction  of  a 
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affects  the  responsibility  in  the  same  way  as  insanity  produced 
by  any  other  cause. 

(6.)  Insanity  immediately  produced  by  intoxication  does  not 


crime,  is  simply,  that  in  tlie  first  case 
the  offender  is  tried  for  being  gener- 
ally bad ;  in  the  second,  he  is  tried 
for  a  specific  bad  act  But  he  cannot 
be  tried  for  being  generally  bad,  un- 
less he  is  responsible.  We  are  there- 
fore reduced  to  the  dilemma  either  of 
allowing  such  persons  to  roam  at  large, 
or  of  confining  them,  which  assumes 
their  responsibility. 

Again,  it  is  the  duty  of  the  state  to 
require,  on  the  part  of  all  persons  en- 
dowed with  reason,  the  exercise,  under 
penal  discipline,  of  such  reason,  in  all 
matters  which  concern  the  safety  and 
health  of  the  body  politic.  The  state, 
in  this  respect,  is  a  delicate  machine, 
over  whose  mechanism  every  rational 
man  has  more  or  less  control.  It  may 
seem  hard,  to  adopt  the  analogy  of  a 
railroad,  to  make  it  an  indictable  of- 
fence for  a  brakeman  simply  to  fall 
asleep  at  his  post,  or  for  the  acting 
superintendent  of  a  great  corporation 
not  to  construct  a  time-table  sufiicient- 
ly  lucid  and  accurate  to  prevent  possi- 
ble collisions.  It  may  seem  a  hard 
thing  to  shoot  an  admiral  of  acknowl- 
edged bravery  for  indecision  in  action, 
or  to  cashier  and  imprison  an  engineer 
for  a  slight  miscalculation  as  to  the 
thickness  of  an  iron  plate.  Yet  we 
all  feel  the  necessity  of  such  hardness 
for  the  purpose  of  educating  men  at 
large  in  the  exercise  of  all  their  facul- 
ties when  in  the  discharge  of  public 
trusts.  It  is  such  discipline  alone  that 
makes  railway  travel  practicable,  and 
that  prevents  a  nation's  life  from  be- 
ing carelessly  sacrificed  in  war.  Rea- 
son, in  such  cases,  is  called  forth, 
nerved,  and  pointed,  by  the  penalty 
the  law  imposes  on  its  action.  Law, 
in  fact,  can  only  thus  educate  reason 


and  give  it  supremacy,  by  penalty. 
Law  cannot,  except  in  certain  very 
rare  cases,  command  a  thing  to  be 
done.  It  can  only  punish  when  the 
thing  is  not  done,  or  when  a  positive 
wrong  is  committed.  Nor  can  it  thus 
punish  by  precept,  or  by  mere  expres- 
sion of  disapprobation.  It  must  pun- 
ish, if  it  do  so  at  all,  by  pen&l  disci- 
pline ;  and  this  discipline,  to  have  a 
moral  effect,  must  be  executed  as  an- 
nounced. In  other  words,  supremacy 
of  reason  over  passion,  on  the  paf  t  of 
all  persons  possessing  such  reason,  is 
essential  to  the  safety  of  the  state; 
and  the  state  is  bound  to  educate  its 
subjects  to  the  exercise  of  their  reason 
to  this  extent.  It  needs  careful  engi- 
neers, careful  sailors,  careful  superin- 
tendents, and  careful  workmen ;  and, 
to  create  this  carefulness,  it  must  im- 
pose penalties  on  carelessness.  A  /oT' 
/tort,  therefore,  if  it  needs,  among 
those  concerned  with  its  machinery, 
the  capacity  to  control  passion  by  rea- 
son, must  it  impose  penalties  on  the 
yielding  of  reason  to  passion.  This 
subordination,  among  its  subjects,  it  is 
one  of  the  highest  offices  of  the  state 
to  create ;  but  its  only  direct  process 
for  this  purpose  is  by  penal  discipline. 
This  may,  in  some  cases,  work  hardly, 
as  it  may  do  in  the  cases  of  railway 
carelessness  we  have  just  noticed. 
But,  in  the  one  case  as  in  the  other, 
it  is  the  idea  of  resjwnsihUity  that  must 
be  implanted  in  each  breast ;  and  this 
can  only  be  done  by  exacting  respon- 
sibility among  persons  possessed  with 
reason,  as  a  general  and  absolute  rule. 
See  this  argument  more  fully  devel- 
oped in  1  VV.  &  S.  Med.  Jur.  §  1S6  ei 
seq. 

45 


Digitized  by 


Google 


§  83.]  .INTOXICATION  AS  A  DEFENCE:  [BOOK  L 

destroy  responsibility,  where  the  patient,  when  sane  and  respon- 
sible, made  himself  voluntarily  intoxicated. 

((?.)  While  intoxication  per  %e  is  no  defence  to  the/twrf  of  guilt, 
yet  when  the  question  of  intent  or  premeditation  is  concerned, 
evidence  of  it  is  material  for  the  purpose  of  determining  the  pre- 
cise degree. 

§  33.  (a.)  Settled  insanity^  produced  by  intx>xication^  affects  the 
responsibility  in  the  same  way  as  insanity  produced  by  any  other 
cause,  —  If  a  man  who,  laboring  under  delirium  tremens,  kill 
another,  is  made  responsible,  there  is  scarcely  any  species  of  in- 
sanity which  on  like  principles  would  not  be  subjected  to  the 
severest  penalties  of  criminal  law.  "  It  may  be  the  immediate 
effect,"  says  Dr.  Ray,  h  "  of  an  excess  or  series  of  excesses,  in 
th«se  who  are  not  habitually  intemperate,  as  well  as  in  those 
who  are;  but  it  most  commonly  occurs  in  habitual  drinkers, 
after  a  few  days'  total  abstinence  from  spirituous  liquors.  It  is 
also  very  liable  to  occur  in  this  latter  class  when  laboring  under 
otlier  diseases,  or  severe  external  injuries,  that  give  rise  to  any 
degree  of  constitutional  disturbance.  The  approach  of  the  dis- 
ease is  generally  indicated  by  a  slight  tremor  and  faltering  of 
the  hands  and  lower  extremities,  a  tremulousness  of  the  voice, 
a  certain  restlessness  and  sense  of  anxiety  which  the  patient 
knows  not  how  to  describe  or  account  for,  disturbed  ^eep,  and 
impaired  appetite.  These  symptoms  having  continued  two  or 
three  days,  at  the  end  of  which  time  they  have  obviously  in- 
creased in  severity,  the  patient  ceases  to  sleep  altogether,  and 
soon  becomes  delirious.  At  first  the  delirium  is  not  constant,  the 
mind  wandering  during  the  night,  but,  during  the  day,  when  its 
attention  is  fixed,  capable  of  rational  discourse.  It  is  not  long, 
however,  before  it  becomes  constant,  and  constitutes  the  most 
prominent  feature  of  the  disease.  Occasionally  the  delirium 
occurs  at  an  earlier  period  of  the  disease,  and  may  even  be  the 
first  symptom  of  any  disorder.  This  state  of  watchfulness  and 
delirium  continues  three  or  four  days,  when,  if  the  patient  re- 
cover, it  is  succeeded  by  sleep,  which  at  first  appears  in  uneasy 
and  irregular  naps,  and  lastly  in  long,  sound,  and  refreshing 
slumbers.  When  sleep  does  not  supervene  about  this  period,  the 
disease  is  fatal ;  and  whether  subjected  to  medical  treatment  or 
left  to  itself,  neither  its  symptoms  nor  its  duration  are  materially 

h  Med.  Jur.  438. 
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modified.     The  character  of  the  delirium  in  this  disease  is  pecul- 
iar, bearing  a  stronger  resemblance  than  any  other  form   of 
mental  derangement  to  dreaming.     It  would   seem   as  if   the 
dreams  which  disturb  and  haraas  the  mind  during  the  imperfect 
sleep  that  precedes  the  explosion  of   the   disease,  continue    to 
occupy  it  when  awake,  being  then  viewed  as  realities,  instead  of 
dreams.     The  patient  imagines  himself,  for  instance,  to  be  in 
some  peculiar  situation,  or  engaged  in  certain  occupations,  ac- 
cording to  each  individuars  habits  and  profession ;  and  his  dis- 
course and  conduct  are  conformed    to  this  delusion,  with    this 
striking  peculiarity,  however,  that  he  is  thwarted  at  every  step, 
and  is  constantly  meeting  with  obstacles  that  defy  his  utmost 
efforts  to  remove.     Almost  invariably,  the   patient   manifests, 
more  or  less,  feelings  of  suspicion  or  fear,  laboring  under  con- 
tinual apprehension  of  being  made  the  victim  of  sinister  designs 
and  practices.     He  imagines  that  certain  people  have  conspired 
to  rob  or  murder  him,  and  insists  that  he  can  hear  them  in  an 
adjoining  apartment,   arranging   their  plans  and  preparing   to 
rush  into  his  room  ;  or  that  he  is  in  a  strange  place,  where  he  is 
forcibly  detained  and  prevented  from  going  to  his  own  home. 
One  of  the  most  common   hallucinations  is,  to  be    constantly 
seeing  devils,  snakes,  vermin,  and  all  manner  of  unclean  things 
around  him  and  about  him,  and  filling  every  nook  and  comer 
of   his   apartment.     The   extreme  terror  which  these   delusions 
often  inspire,  produces  in  the  countenance  an  unutterable  expres- 
sion of  anguish,  and,  in  the  hope  of  escaping  from  his  fancied 
tormentors,  the  wretched  patient  endeavors  to  cut  his  throat  or 
jump  from  the  window.     Under  the  influence  of  these  terrible 
apprehensions  he  sometimes  murders  his  wife  or  attendant;  whom 
his  disordered  imagination  identifies  with  his  enemies,  though  he 
is  generally  tractable,  and  not  inclined  to  be  mischievous.     After 
perpetrating  an  act  of  this  kind,  he  generally  gives  some  illusive 
reason  for  his  conduct,  rejoices  in  his  success,  and  expresses  his 
regret  at  not  having  done  it  before." 

§  34.  As  far  as  concerns  temporary  incapacity,  therefore,  de- 
lirium tremens  acts  in  the  same  way  as  any  other  delirium^  and 
when  complete,  destroys  the  moral  as  well  as  the  intellectual 
responsibility.  The  only  question,  therefore,  is  whether  there  is 
anything  in  the  source  from  which  it  is  derived  which  requires 
that  it  should  be  exempted  from  the  general  rule  by  which  delir- 
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ium  forms  a  good  defence  to  an  indictment  for  a  criminal  offence. 
In  the  dicta  of  one  or  two  of  the  older  law  writers,  this  exception 
is  sought  to  be  sustained  on  the  ground  that  a  drunkard,  in  every 
stage,  is  a  voluntary  demon,  and  that  he  can  no  more  use  his 
consequent  mania  as  a  defence,,  than  can  the  man  who  kills 
another  by  a  sword  allege  that  it  was  the  sword,  and  not  himself, 
that  was  the  guilty  agent.  But  to  this  the  answer  is  threefold  : 
(1.)  that  delirium  tremens  is  not  the  intended  result  of  drink  in 
the  same  way  that  drunkenness  is ;  (2.)  that  there  is  no  possi- 
bility that  delirium  tremens  will  be  voluntarily  generated  in 
order  to  afford  a  cloak  for  a  particular  crime ;  (3.)  that  so  far  as 
original  cause  is  concerned,  it  is  not  peculiar  in  being  the  off- 
spring of  indiscretion  or  guilt,  for  such  is  the  case  with  almost 
every  other  species  of  insanity.  These  points  scarcely  need  to  be 
expanded.  The  fact  is,  delirium  tremens  runs  the  same  course 
with  almost  every  other  species  of  insanity  known  in  the  criminal 
courts.  It  is  the  result,  like  most  other  manias,  of  prior  vicious 
indulgences ;  but  it  differs  from  intoxication  in  being  shunned 
rather  than  courted  by  the  patient,  and  in  being  incapable  of 
voluntary  assumption  for  the  purpose  of  covering  guilt. 

§  35.  The  law  is  well  settled  that  a  person  who'is  incapaci- 
tated from  moral  and  intellectual  agency  by  reason  of  delirium 
tremens^  is  irresponsible,  i  Thus,  in  the  leading  American  case 
Story,  J.,  declared  criminal  responsibility  not  to  attach  where  the 
delirium  is  the  *'  remote  consequence  "  of  voluntary  intoxication, 
*'  superinduced  by  the  antecedent  exhaustion  of  the  party,  aris- 
ing from  gross  and  habitual  drunkenness.  However  criminal," 
he  proceeded  to  say,  "  in  a  moral  point  of  view,  such  an  indul- 
gence is,  and  however  justly  a  party  may  be  responsible  for 
his  acts  arising  from  it,  to  Almighty  God,  human  tribunals  are 
generally  restricted  from  punishing  them,  since  they  are  not  the 
acts  of  a  reasonable  being.  Had  the  crime  been  committed 
when  Drew  (the  defendant)  was  in  a  fit  of  intoxication,  he 
would  have  been  liable  to  be  convicted  of  murder.     As  he  was 

t  U.    S.   V.  Drew,  6  Mason  U.  S.  Smith  v.  Com.  1  Duvall,  224 ;  R.  v. 

Rep.  28 ;  U.  S.  v.  Forbes,  Crabbe  R.  Thomas,  7  C.  &  P.  820 ;  R.  v.  Mea- 

558 ;  Bennett  v.  State,  Mart,  k  Yerg.  kin,  7  C.  &  P.  297  ;  Rennie's  case,  1 

188  ;  Cornwell  v.  State,  Ibid.  147 ;  U.  Lew.  C.  C.  76 ;  1  Hale,  82 ;  1  Russ.  on 

S.  V.  Clarke,  2  Cranch  C.  C.  R.  158 ;  Cr.   7 ;  4  Black.  Com.  26.     Bales  v. 

Carter  v.  State,  12  Texas,  500 ;  Macon-  State,  8  W.  Va.  685. 
nehey  v.  State,  5  Ohio  (N.  S.),  77 ; 
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not  then  intoxicated,  but  merely  insane  from  an  abstinence  from 
liquor,  he  cannot  be  pronounced  guilty  of  the  offence.  The  law 
looks  to  the  immediate,  and  not  to  the  remote  cause  ;  to  the  actual 
state  of  the  party,  and  not  to  the  causes  which  remotely  produced 
it.  Many  species  of  insanity  arise,  remotely,  from  what,  in  a 
moral  view,  is  a  criminal  neglect  or  fault  of  the  party  ;  as  from 
religious  melancholy,  undue  exposure,  extravagant  pride,  ambi- 
tion, &c.  Yet  such  insanity  has  always  been  deemed  a  suflBcient 
excuse  for  any  crime  done  under  its  influence."  y 

§  36.  In  a  still  earlier  case  of  at  least  equal  authority,  the 
court  told  the  jury  that  if  they  "  should  be  satisfied  by  the  evi- 
dence, that  the  prisoner,  at  the  time  of  committing  the  act  charged 
in  the  indictment,  was  in  such  a  state  of  mental  insanity  not  pro- 
duced by  the  immediate  effects  of  intoxicating  drinks,  as  not  to 
have  been  conscious  of  the  moral  turpitude  of  the  act,  they 
should  find  him  not  guilty."  k  And  expressly  to  this  very  point 
is  a  more  recent  case,  where  a  federal  judge  of  high  authority 
told  the  jury  "  that  if  the  defendant  was  so  far  insane  as  not  to 
know  the  nature  of  the  act,  nor  whether  it  was  wrong  or  not,  he 
is  not  punishable,  although  such  delirium  tremens  is  produced  by 
the  voluntary  use  of  intoxicating  liquors."  I 

When  delirium  tremens  is  set  up  as  a  defence,  the  prisoner 
must  show  that  he  was  under  a  delirium  at  the  time  the  act  was 
perpetrated,  there  being  no  presumption  of  its  existence  from 
antecedent  fits  from  which  he  has  recovered,  m 

Where  it  was  shown  that  the  defendant's  mind  had  been  so 
far  destroyed  by  long  continued  habits  of  drunkenness  as  to  ren- 
der him  mentally  incompetent  for  the  intelligent  commission  of 
crime,  this  mental  incapacity  was  held  a  sufficient  defence,  n 

§  37.  (6.)  Temporary  insanity^  produced  immediately  hy  intoxi- 
cation^ does  not  destroy  responsibility^  where  the  patient^  when 
sane  and  responsible y  made  himself  voluntarily  intoxicated. 

§  88.  There  can  be  no  doubt  on  this  point,  either  on  principle, 
policy,  or  authority.  Drunkenness,  so  long  as  it  does  not  pros- 
trate the  faculties,  cannot  be  distinguished  from  any  other  kind 

j  U.  S.  V.  Drew,  supra.  m  State  v,    Sewell,  8  Jones   Law 

k  U.  S.  V.  Clarke,  2  Cranch  C.  C.     (N.  C),  245.     See  post,  §  55-6. 

R.  158.  n  Bailey  v.  State,  26  Ind.  422. 

/  U.  S.  V.  McGlue,  1  Curtis  C.  C. 

R.1. 
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of  passion.  If  the  man  who  is  maddened  by  an  unprovoked 
attack  upon  his  person,  his  reputation,  or  his  honor,  be  neverthe- 
less criminally  responsible,  —  if  hot  blood  form  no  defence  to 
the  fact  of  guilt,  —  it  would  be  a  most  extraordinary  anomaly 
if  drunkenness  voluntarily  assumed  should  have  that  effect,  in- 
dependently of  all  extraneous  provocation  whatever.  If ,  as  is 
claimed,  —  or  else  there  is  no  ground  for  the  exception,  —  drunk- 
enness so  incapacitates  the  reason  as  to  make  it  at  least  partially 
ihcapable  of  distinguishing  between  right  and  wrong,  or  else  so 
inflames  the  passions  as  to  make  restraint  unsupportable,  then 
comes  in  the  familiar  principle  that  the  man  who  voluntarily 
assumes  an  attitude,  or  does  an  act  which  is  likely  to  produce 
death  in  others,  is  responsible  for  the  consequences,  even  though 
he  had  at  the  time  no  specific  intentions  to  take  the  life  of  any 
one.  Thus,  if  a  man  breaking  an  unruly  horse  wilfully  ride  him 
among  a  crowd  of  persons,  the  probable  danger  being  gi-eat  and 
apparent,  or  if  a  workman  out  of  sport  or  mischief,  slide  a  plank 
from  the  top  of  a  roof  into  a  crowded  street,  or  if  a  manufac- 
turer deliberately  and  knowingly  leave  in  the  cellar  of  an  unin- 
habited house  a  keg  of  powder,  and  death  ensue,  it  is  murder  at 
common  law.  o  And  so  it  must  also  be  held  that  the  steam- 
boat captain  who  deliberately  dashes  his  boat  into  a  crowd  of 
smaller  craft,  so  that  life  is  taken,  is  in  like  manner  responsible. 
There  can  be  no  question  as  to  this.  The  man  who  voluntarily 
arms  himself  with  weapons  of  destruction,  and  then  throws 
them  hap-hazard  among  the  innocent  and  unoffending,  without 
even  the  excuse  of  specific  malice  or  provocation,  is  at  least  as 
dangerous  as  the  assassin  who  picks  out  his  victim  in  advance. 
Against  the  last  there  may  be  some  checks,  —  against  the  first 
none.  Caution  may  ward  off  the  one,  or  innocence  escape  it ; 
but  to  the  other  the  most  innocent  and  benevolent  would  be  as 
likely  to  fall  victim  as  the  most  depraved.  The  mind  in  the  one 
case  may  be  inflamed  with  revenge  —  that  "  Wild  Justice,"  as 
Bacon  calls  it  —  which,  though  no  defence,  is  yet  capable  of 
being  reached  by  reason  and  averted  by  care.  But  in  the  other, 
the  impulse  is  mere  gross  sensual  mdulgence,  and  the  blow  can- 
not be  anticipated  by  sagacity,  or  escaped  by  inoffensiveness. 

§  39.  And  as  a  mere  matter  of  legal  policy^  the  same  position 
holds  good.     There  rarely  could  be  a  conviction  for  homicide  if 
o  Sec  Wharton  oa  Homicide,  45. 
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drunkenness  avoided  responsibility.^  Sir  E.  Coke  scarcely 
goes  beyond  the  tenor  of  civil  as  well  as  of  common  law  writers, 
when  he  says :  "  As  for  a  drunkard  who  is  voluntarius  dcemon^  he 
Tiath,  as  has  been  said,  no  privilege  thereby,  but  what  hurt  or  ill 
soever  he  doth,  his  drunkenness  doth  aggravate  it.  Omne  crimen 
ehrietoB  et  incendit  et  detegitJ*^  q  And  although  now  drunken- 
ness cannot  be  said  to  aggravate  a  crime  in  a  judicial  serise,  yet 
it  is  well  settled  that  it  forms  no  defence  to  the  fact  of  guilt. 
Thus  Judge  Story,  in  a  case  already  cited,  after  noticing  that 
insanity,  as  a  general  rule,  produces  irresponsibility,  went  on  to 
say :  "  An  exception  is,  when  the  crime  is  committed  by  a  party 
while  in  a  fit  of  intoxication,  the  law  allowing  not  a  man  to 
avail  himself  of  the  excuse  of  his  own  gross  vice  and  miscon- 
duct, to  shelter  himself  from  the  legal  consequences  of  such 
crime."  Lord  Hale  says :  "  The  third  sort  of  madness  is  that 
which  is  dementia  affectata^  namely,  drunkenness.  This  vice  doth 
deprive  a  man  of  his  reason,  and  puts  many  men  into  a  per- 
fect but  temporary  frenzy  ;  but  by  the  laws  of  England,  such  a 
person  shall  have  no  privileges  by  his  voluntary  contnicted  mad- 
ness, but  shall  have  the  same  judgment  as  if  he  were  in  his 
right  senses."  r  And  so  Parke,  B.,  a  very  authoritative  English 
crown  judge,  said  to  a  jury  in  1837  :  "  I  must  also  tell  you,  that 
if  a  man  makes  himself  voluntarily  drunk,  it  is  no  excuse,  for 
any  crime  he  may  commit  whilst  he  is  so ;  he  takes  the  conse- 
quences of  his  own  voluntary  act,  or  most  crimes  would  go  un- 
punished."«  And  Alderson,  B.,  said  in  1836:  ''If  a  man 
chooses  to  get  drunk,  it  is  his  own  voluntary  act ;  it  is  very  dif- 
ferent from  madness  which  is  not  caused  by  any  act  of  the  per- 
son. That  voluntary  species  of  madness  which  it  is  in  a  party's 
power  to  abstain  from,  he  must  answer  for."^  In  harmony  with 
this  is  the  whole  current  of  English  authority,  u 

§  40.  In  this  country  the  same  position  has  been  taken  with 
marked  uniformity,  it  being  invariably  held  that  voluntary 
drunkenness   is  no  defence^  to  the  factum  of  guilt  ;t;   the  only 

p  Sec  1  W.  &  S.  Med.  Jur.  §  207.  t  R.  v.  Meakin,  7  C.  &  P.  297. 

q  Co.  Litt.  24  7  a,  u  Burrow's  case,  1  Lewin  C.  C.  75  ; 

r  1    Hale,   7 ;    4  Black.   Com.  26 ;  Rennic's  case,    1    Lewia   C.   C.    76 ; 

1  Gabbett  C.  L.  9 ;   and  see  a  very  1  Russell  on  Crimes,  8. 

learned  article  in  6  Law  Rep.  (N.  S.)  v  U.  S.  v.  Clarke,  2  Cranch  C.  C. 

554.  R.  168 ;  U.  S.  v.  McGlue,  1  Curtis  C. 

$  R.  V.  Thomas,  7  C.  &  P.  817.  C.  R.  1  ;  People  r.  Pine,  2  Barbour, 
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point  about  which  there  has  been  any  fluctuation  being  the 
extent  to  which  evidence  oif  drunkenness  is  receivable  to  de- 
termine the  exactness  of  the  intent,  or  the  extent  of  delib- 
eration. 

§  41.  ((?.)  While  intoxication  per  Be  is  no  defence  to  the  fact  of 
guilty  yet  when  the  que9tion  of  intent  or  premeditation  is  concerned^ 
evidence  of  it  is  admissible  for  the  purpose  of  determining  the 
precise  degree.  —  Great  caution  is  undoubtedly  necessary  in  the 
application  of  this  doctrine,  for,  as  has  already  been  remarked, 
there  are  few  cases  of  premeditated  violent  homicide,  in  which 
the  defendant  does  not  previously  nerve  himself  for  the  encounter 
by  liquor,  and  there  would  in  future  be  none  at  all,  if  the  fact  of 
being  in  liquor  at  the  time  is  enough  to  disprove  the  existence 
of  premeditation.  The  true  view,  therefore,  would  seem  to  be, 
not  that  the  fact  of  liquor  having  been  taken  is  of  any  value  at 
all  on  the  question  of  malice,  but  that  when  there  is  no  evidence 
of  premeditation  aliunde^  and  'where  the  defendant  is  proved  at 
the  time  of  the  occurrence  to  be  in  a  state  of  mental  confusion 
of  which  drink  was  the  cause,  the  fact  of  such  mental  confusion 
may  be  received  to  show  either  that  there  was  no  specific  intent 
to  take  life,  or  that  there  was  no  positive  premeditation,  w 

To  disprove  malice^  voluntary  immediate  drunkenness  is  irrel- 
evant. Thus,  in  Massachusetts,  the  law  is  that  intoxication,  at 
the  time  of  committing  a  homicide,  is  not  entitled  to  any  weight 
in  determining  whether  the  provocation  was  such  as  to  reduce 
the  crime  from  murder  to  manslaughter  2;.     And  generally,  if 

566  ;  State  t;.  Bullock,  13  Alab.  413 ;  (N.  Y.)  223  ;  People  v.  Robinson,  Ibid. 
State  V,  Stark,  1  Strob.  479  ;  U.  S.  r.  285  ;  Mercer  v.  State,  17  Geor.  146 ; 
Cornell,  2  Mason,  91  ;  U.  S.  v,  Forbes,  Carter  1;.  State,  12  Texas,  500  ;  Bos- 
Crabbe,  558;  State  i;.  Harlow,  21  Mo.  well  p.  Cora.  20  Grat.  860  (1871); 
446  ;  Kelly  tz.  State,  3  Smedes  &  Mar.  Choice  v.  State,  31  Ga.  424.  Intox- 
518  ;  Cornwall  v.  State,  Mar.  &  Yer.  ication  is  no  defence  in  an  indictment 
147  ;  Pirtle  u.  State,  9  Humph.  663  ;  for  perjury.  People  v,  Willey,  2  Par- 
State  V.  John,  8  Ired.  330  ;  State  v.  ker  C.  R.  (N.  Y.)  19. 
Turner,  1  Wright,  30 ;  Sohaller  v,  to  State  r.  Garvey,  11  Minnes.  154. 
State,  14  Ma  502 ;  People  r.  Robinson,  Se^  Kcenan  v.  Com.  8  Wriffht,  55  ; 
X  Parker  C.  C.  649  ;  Com.  t?.  Hawkins,  Jones  v.  State,  29  Geo.  595  ;  Dawson 
8  Gray  (Mass.),  463 ;  Kenny  u.  Peo-  ».  State,  16  Ind.  428 ;  Mclntyre  ». 
pie,  4  Tiffany  (31  New  York  R.)  People,  38  111.  515. 
330 ;  Smith  v.  Com.  1  Duvall,  224  ;  x  Commonwealth  \\  Hawkins,  3 
People  i>.  Hammill,  2  Parker  C.  R.  Gray  (Mass.),  468.  See  post,  §  44. 
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malice  be  shown  or  implied,  it  camiot  be  disproved  by  showing 
voluntary  drunkenness,  y 

On  the  other  hand,  in  New  York,  on  a  trial  of  an  indictment 
for  murder  with  a  club,  in  a  sudden  affray,  it  was  held  admissi- 
ble to  prove  that  the  prisoner  was  intoxicated  at  the  time  ;  and 
where  a  witness,  then  present,  well  knowing  the  prisoner,  after 
describing  his  appearance  and  conduct,  was  asked  to  give  his 
opinion  whether  the  prisoner  was  intoxicated,  and  the  court  ex- 
cluded such  evidence,  this  was  held  ground  for  a  new  trial,  z 
So  on  a  trial  for  murder,  the  defendant's  counsel  requested  the 
court  to  charge,  "  that  if  it  appeared  from  the  evidence  that  the 
condition  of  the  prisoner  from  intoxication  was  such  as  to  show 
that  there  was  no  motive  or  intention  to  commit  the  crime  of 
murder,  that  the  jury  should  find  a  verdict  of  manslaughter." 
The  court  refused,  and  it  was  held  that  the  charge  should  have 
been  given,  as  the  question  of  intent  was  material  to  the  degree 
of  the  crime,  a 


I 


y  Nichols  ».  State,  8  Ohio  (N.  S.), 
435 ;  Boswell  w.  State,  20  Grat  860. 

z  Eastwood  t;.  People,  3  Parker 
C.  R.  (N.  Y.)  25.  But  see  Kenny  v. 
People,  4  Tiffany  (31  N.  Y.),  S80. 

a  Rogers  r.  People,  8  Parker  C.  R. 
(N.  Y.)  632.  See  also  People  v.  Rod- 
gers,  4  E.  P.  Smith  (N.  Y.),  18,  quoted 
post,  §  41,  end  of  note  c.  For  ad- 
vanced doctrine  as  to  same  point,  see 
Smith  V.  Com.  1  Duvall,  224 ;  Blimm 
r.  Com.  7  Bush  (Ky.),  820;  which 
however  are  greatly  qualified  in  Shan- 
nahan  v.  Com.  8  Bush,  463.  In  the 
latter  case,  decided  in  1871,  the  court, 
in  an  unanimous  opinion,  said :  **  We 
are  not  to  be  understood,  however,  as 
determining  that  the  fact  of  drunken- 
ness in  a  case  like  this  is  incompetent 
testimony  before  a  jury  upon  the  ques- 
tion of  malice.  Malice,  express  or 
implied,  must  be  proven  in  order  to 
constitute  the  crime  of  murder,  and  in 
the  absence  of  this  proof  no  conviction 
(  can  be  had  for  such  an  offence ;  and 
evidence  as  to  the  condition  of  the 
accused  at  the  time  of  the  killing. 


whether  drunk  or  sober,  should  be 
permitted  to  go  to  the  jury,  in  connec- 
tion with  other  facts,  in  determining  ^ 
the  question  of  malice  /  What  we  do 
adjudge  is,  that  in  the  trial  of  a  case 
like  this,  the  fact  of  drunkenness,  while 
it  may  be  a  circumstance  showing  the 
absence  of  malice,  should  not  be  sin- 
gled out  from  the  other  proof,  and  the 
jury  told  that  it  mitigates  the  offence. 
The  proper  rule  is,  that  one  in  a  state 
of  voluntary  drunkenness  is  subject  to 
the  same  rule  of  conduct,  and  to  the 
same  rules  and  principles  of  law,  that 
a  sober  man  is;  and  that  when  a 
provocation  is  offered,  and  the  one 
offering  it  is  killed,  if  it  mitigates  the 
offence  of  the  man  drunk,  it  should 
also  mitigate  the  offence  of  the  man 
sober.  We  feel  that  public  policy, 
the  demands  of  society,  and  more  than 
all,  the  wisdom  and  justice  of  the  law 
require  that  the  principles  herein  es- 
tablished should  be  adhered  to;  and 
as  a  different  construction  is  placed 
by  many  upon  the  law  as  declared 
bv  this  court  in   Smith   v.  Com.   (1 
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It  should  be  observed,  however,  that  the  New  York  cases  hang 
in  part'  on  peculiarities  of  the  statutes  of  that  state,  which  make 
premeditation  an  ingredient  of  murder.  It  is  otlierwise  in  Mas- 
sachusetts, and  in  those  states  where  the  common  law  distinction 
between  murder  and  manslaughter  remains  untouched.  When 
such  is  the  case,  voluntary  drunkenness,  if  there  be  malice,  can- 
not be  received  for  the  purpose  of  showing  the  ofEence  is  man- 
slaughter and  not  murder. 

But  drunkenness  is  material  under  the  statutes  resolving  mur- 
der into  two  degrees,  in  which  the  distinguishing  test  is  a  spe- 
cific intent  to  take  life.  Thus,  in  the  Philadelphia  riot  cases 
of  1844,  where  it  was  shown  that  bodies  of  men  were  inflamed 
by  sectarian  and  local  prejudices,  and  blinded  by  a  wild  ap- 
prehension of  danger  to  such  an  extent  as  to  make  them  incapa- 
ble of  discrimination,  or  of  precise  or  specific  purpose,  it  was 
held  that  they  could  not  be  considered  as  guilty  of  that  species 
of  "  wilful  and  deliberate  "  murder  which  constitutes  murder  in 
the  first  degree,  h  Precisely  analogous  to  this  is  the  case  of  the 
drunkard,  who  in  a  fight  slays  an  antagonist  without  any  prior 
premeditation.  In  his  intoxication  he  is  incapable  of  such  mental 
action  as  the  term  "  premeditated  "  describes.  His  mental  con- 
dition may  be  such  as  to  deprive  him  of  the  capacity  to  form  a 
''  specific  intent  "  to  take  life,  or  to  do  anything  else.  And  yet 
at  the  same  time,  at  common  law,  the  offence  would,  strictly 
speaking,  fall  under  the  head  of  murder,  for  it  would  possess  the 
incident  of  malice,  and  would  be  independent  of  that  of  provo- 
cation. Under  such  circumstances  the  offence  properly  is  to  be 
ranked  as  murder  in  the  second  degree,  and  such  has  repeatedly 
been  decidecl    by  the   courts.  <?     In  1858,  however,  a  majority 

Duvall,  224)  and  Blimm  v.  Com,  (7  v.  McFall,  Addison,  257.     The  simple 

Bush,  820),  involving  similar  questions,  question  to  be  lefl  to  the  jury  in  such 

those   cases  arc  overruled  so  far   as  eases  is,  whether  the  defendant's  men- 

they  conflict  with  the   principles   of  tal  condition  was  such  tliat  he  was 

this  opinion."    Pryor,   Ch.  J.,  Shan-  capable  of  a  specific  intent  to   take 

uahan  v.  Com.  8  Bush,  463.  life. 

b  Wharton  on  Homicide,  371-2.  In  a  case  of  much  interest  decided 

c  Com.   V.  Jones,    1    Leigh,    612;  in   Tennessee,  the  court  thus   speak; 

Com.  t;.  Ilaggerty,  Lewis'  C.  L.  403  ;  .   **  Upon  the  trial,  there  was  evidence 

Pirtle  r.  State,  9  Humph.  434  ;  Swan  that  the  prisoner  was  intoxicated  at  tlie 

V,  State,  4  Humph.  131 ;  State  r.  Har-  time  he  committed  the  homicide.  Upon 

low,  21  Mo.  (6  Bennett),  446  ;  Boswell  the  subject  of  the  defendant's  intoxica- 

i?.  Com,  20  Grat.  860  (1871)  ;  Penns.  tion  the  judge  told  the  jury  that  *  vol- 
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of  the  supreme  court  of  Missouri  held  the  law  to  be  that  drunk- 
enness does  not  mitigate  a  crime  ;  and  that  it  cannot^e  taken 


untary  intoxication  is  no  excuse  for  the 
commission  of  crime ;  on  the  contrary, 
it  is  considered  by  our  law  as  rather 
an  aggravation ;  yet  if  the  defendant 
was  so  deeply  intoxicated  by  spirituous 
liquors  at  the  time  of  the  killing,  as  to 
be  incapable  of  forming  in  his  mind  a 
design  deliberately  and  premeditately 
to  do  the  act,  the  killing,  under  such 
a  state  of  intoxication,  would  only  be 
murder  in  the  second  degree.'     It  is 
insisted  that  his  honor  did  not  state  the 
principle  upon  this  subject  as  it  has 
been  ruled  by  this  court.     In  the  case 
of  Swan  i\  The  State,  Judge  Reese, 
who  delivered  the  opinion  of  the  court, 
says :   '  But  although  drunkenness  in 
point  of  law  constitutes  no  excuse  or 
^  justification  for  crime,  still/when  the 
/  nature   and   essence  of  a  crime   are 
/  made  to  depend  by  law  upon  the  pecul- 
iar state  and  condition  of  the  criminal's 
mind  at  the  time,  and  with  reference 
to  the  act   done,  drunkenness,  as   a 
matter  of  fact,  affecting  such  state  and 
condition  of  the  mind,  is  a  proper  sub- 
'  ject  for  consideration  and  inquiry  by 
/  the  jury.     The  question  in  such  case 
is,  what  is  the  mental  status?    Is  it 
f  one  of  self-possession  favorable  to  a 
I  fixed  purpose  by  deliberation  and  pre- 
,  meditation,  or  did  the  act  spring  from 
existing  piission,  excited  by  inadequate 
/   provocation,  acting,  it  may  be,  on  a 
peculiar  temperament,  or  upon  one  al- 
'   ready  excited  by  ardent  spirits  ?    In 
^    such  a  case  it  matters  not  that  the 
J    provocation  was   inadequate,  or  the 
spirits  voluntarily  drank ;  the  question 
'  is,  did  the  act  proceed  from  sudden 
'   passion,  or  from  deliberation  or  pre- 
,  meditation  ?     What  was  the   mental 
status  at   the   time    of   the   act,  and 
t  with  reference  to  the  act  ?      To  re- 
gard the  fact  of  intoxication  as  mer* 


iting  consideration  in  such  a  case,  is 
not  to  hold  that  drunkenness  will  ex- 
cuse crime,  but  lo  inquire  whether  the 
very  crime  which  the  law  defines  and  [ 
punishes  has  been  in  point  of  fact 
committed.  In  these  remarks  the  court  • 
intend  to  be  understood  as  distinctly  i 
indicating  that  a  degree  of  drunken- 
ness, by  which  the  party  was  greatly  / 
excited,  and  which  produced  a  state 
of  mind  unfavorable  to  deliberation  ' 
and  premeditation,  although  not  so  ex- 
cessive as  to  render  the  party  abso-  ^ 
lutely  incapable  of  forming  a  deliberate  | 
purpose,  might  be  taken  into  consider- 
ation by  a  jury  in  determining  whether  *■ 
the  killing  was  done  with  premedita- 
tion and  deliberation.'  ITie  whole 
subject  was  ably  reviewed  by  Judge 
Turley,  in  the  case  of  Pirtle  v.  The 
State.  In  delivering  the  opinion  of 
the  court  in  that  case,  the  judge  says, 
at  page  671  :  «It  will  frequently  hap- 
pen necessarily,  when  the  killing  is  of 
such  a  character  as  the  common  law 
designates  as  a  murder,  and  it  has  not 
been  perpetrated  by  means  of  poison 
or  by  lying  in  wait,  that  it  will  be  a 
vexed  question,  whether  the  killing 
has  been  the  result  of  sudden  passion 
produced  by  a  cause  inadequate  to 
mitigate  it  to  manslaughter,  but  still 
sufficient  to  mitigate  it  to  murder  in  the 
second  degree,  if  it  be  really  the  true 
cause  of  the  excitement,  or  whether 
it  has  been  the  result  of  premeditation 
and  deliberation ;  and  in  all  such 
cases,  whatever  is  able  to  cast  light 
upon  the  mental  status  of  the  offender 
is  legitimate  proof ;  and  among  others, 
the  fact  that  he  was  at  the  time  drunk ; 
not  that  this  will  excuse  and  mitigate 
the  offence,  if  it  were  done  wilfully, 
deliberately,  maliciously,  and  premedi- 
tately (which  it  might  well  be,  though 
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into  consideration  by  a  jury  in  determining  whether  a  person 
committing  a  homicide  acted  thereon  wilfully,  deliberately,  and 


the  perpetrator  was  drunk  at  the  time), 
but  to  show  that  the  killing  did  not 
spring  from  a  premeditated  purpose,  bat 
sudden  passion,  excited  by  inadequate 
provocation,  such  as  might  reasonably 
be  expected  to  arouse  sudden  passion 
and  heat  to  the  point  of  taking  life, 
without  premeditation  and  delibera- 
tion.' Here  the  court  explicitly  lays 
down  the  rule  to  be,  that  in  all  cases 
where  the  question  is  between  murder 
in  the  first  and  murder  in  the  second 
degree,  the  fact  of  drunkenness  may  be 
proved,  to  shed  light  upon  the  mental 
status  of  the  offender,  and  thereby  to 
enable  the  jury  to  determine  whether 
the  killing  sprung  from  a  premeditated 
purpose,  or  from  passion  excited  by  in- 
adequate provocation.  And  the  degree 
of  drunkenness  which  may  then  8hed 
light  upon  the  mental  state  of  the  of- 
fender, is  not  alone  that  excessive  state 
of  intoxication  which  deprives  a  party 
of  the  capacity  to  frame  in  his  mind  a 
design  deliberately  and  premeditately 
to  do  an  act ;  for  the  court  says  that  in 
the  state  of  drunkenness  referred  to, 
a  party  well  may  be  guilty  of  killing 
wilfully,  deliberately,  maliciously,  and 
premeditately ;  and  if  he  so  kill,  he  is 
guilty  as  though  he  were  sober.  The 
principle  laid  down  by  the  court  is, 
that  when  the  question  is,  —  Can 
drunkenness  be  taken  into  considera- 
tion, determining  whetlier  the  party 
be  guilty  of  murder  in  the  second  de- 
gree ?  the  answer  must  be  that  it  can- 
not ;  but  when  the  question  is,  —  What 
was  the  actual  mental  state  of  the  per- 
petrator at  the  time  the  act  was  done, 
—  was  it  one  of  deliberation  and  prep- 
aration? then  it  is  competent  to 
show  any  degree  of  intoxication  that 
may  exist,  in  order  that  the  jury  may 
judge,  in  view  of  such  intoxication,  in 
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connection  with  all  the  other  facts  and 
circumstances,  whether  the  act  was 
premeditately  and  deliberately  done. 
The  law  often  implies  malice  from  the 
manner  in  which  the  killing  was  done, 
or  the  weapon  with  which  the  blow 
was  stricken.  In  such  case  it  is  mur- 
der, though  the  perpetrator  was  drunk ; 
and  no  degree  of  drunkenness  will 
excuse  in  such  case,  unless  by  means 
of  drunkenness  an  habitual  or  fixed 
madness  be  caused.  The  law  in  such 
cases  does  not  seek  to  ascertain  the 
actual  state  of  the  perpetrator's  mind, 
for  the  fact  from  which  it  is  implied 
having  been  proved,  the  law  presumes 
its  existence,  and  proof  in  opposition 
to  this  presumption  is  irrelevant  and 
inadmissible.  Hence  if  a  party  can- 
not show  he  was  so  drunk  as  not  to  be 
capable  of  entertaining  a  malicious 
feeling,  the  conclusion  of  the  law  is 
against  him.  But  when  the  question 
is —  whether  a  party  is  guilty  of  mur- 
der in  the  first  degree,  it  becomes  in- 
dispensable that  the  jury  should  form 
an  opinion  as  to  the  actual  state  of 
mind  with  which  this  act  was  done. 
All  murder  in  tlie  first  degree  (except 
that  committed  by  poison  and  by  lying 
in  wait)  must  be  perpetrated  wilfully, 
deliberately,  maliciously,  and  premedi- 
tately. The  jury  must  ascertain,  as  a 
matter  of  fact,  that  the  accused  was  in 
this  state  of  mind  when  the  act  was 
done.  Now,  according  to  the  cases  of 
Swan  V.  The  State,  and  Pirtle  i\  The 
State,  any  fact  that  will  shed  light 
upon  this  subject  may  be  looked  to 
by  them,  and  may  constitute  legitimate 
proof  for  their  consideration ;  and, 
among  other  facts,  any  state  of  drunk- 
enness being  proved,  it  is  a  legitimate 
subject  of  inquiry  as  to  what  influence 
such  intoxication  might  have  had  upon 
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premeditately,  so  as  to  constitute  the  crime  committed  murder  in 
the  first  degree.     Judge  Richardson  dissented,  holding  that  al- 


the  mind  of  the  offender  in  the  perpe- 
tration of  the  deed.  We  know  that 
an  intoxicated  man  will  oflen,  upon  a 
slight  provocation,  have  his  passions 
excited,  and  rashly  perpetrate  a  crim- 
inal act.  Now,  it  is  unphilosophical  for 
us  to  assume  that  such  a  man  would, 
in  the  g^ven  case,  be  chargeable  with 
the  same  degree  of  premeditation  and 
deliberation  that  we  would  ascribe  to 
a  sober  man,  perpetrating  the  same 
act  upon  a  like  provocation.  It  is  in 
,  this  view  of  the  question  that  this 
court  held,  in  Swan's  case  and  in 
X  Pirtle's  case,  that  the  drunkenness  of 
^  a  party  might  be  looked  to  by  the  jury, 
/  with  the  other  facts  in  the  case,  to 
«  enable  them  to  decide  whether  the 
'  killing  were  done  deliberately  and 
.  jsremeditately.  But  his  honor  the 
circuit  judge  told  the  jury  that  drunk- 
enness was  an  aggravation  of  the  of- 
fence, unless  the  defendant  was  so 
deeply  intoxicated  as  to  be  incapable 
of  forming  in  his  mind  a  design  delib- 
erately and  premeditately  to  do  the 
act.  In  this  charge  there  is  error, 
for  which  the  judgment  must  be  re- 
versed. Reverse  the  judgment  and 
remand  the  cause  for  another  trial.'' 
Hale  r.  State,  11  Humph.  154.  See 
post,  §  1075,  &c. 

In  1858,  Denio,  J.,  delivering  the 
opinion  of  the  New  York  court  of  ap- 
peals, said  :  — 

^*  Where  a  principle  in  law  is  found 
to  be  well  established  by  a  series  of 
authentic  precedents,  and  especially 
when,  as  in  this  case,  there  is  no  con- 
flict of  authority,  it  is  unnecessary  for 
the  judges  to  vindicate  its  wisdom  or 
policy. 

"  It  will,  moreover,  occur  to  every 
mind  that  such  a  principle  is  absolutely 
essential  to  the  protection  of  life  and 


property.  In  the  forum  of  conscience 
there  is  no  doubt  considerable  diflfeiv 
ence  between  a  murder  deliberately 
planned  and  executed  by  a  person  of 
unclouded  intellect,  and  the  reckless 
taking  of  life  by  one  infuriated  by  in- 
toxication ;  but  human  laws  are  based 
upon  considerations  of  policy,  and  look 
rather  to  the  maintenance  of  personal 
security  and  social  order,  than  to  an 
accurate  discrimination  as  to  the  moral 
qualities  of  individual  conduct.  But 
there  is,  in  truth,  no  injustice  in  hold- 
ing a  person  responsible  for  his  acts 
committed  in  a  state  of  voluntary  in- 
toxication. It  is  a  duty  which  every 
one  owes  to  'his  fellow-men  and  to 
society,  to  say  nothing  of  more  sol- 
emn obligations,  to  preserve,  so  far  as  it 
lies  in  his  own  power,  the  inestimable 
gift  of  reason.  If  it  is  perverted  or  de- 
stroyed by  fixed  disease,  though  brought 
on  by  his  own  vices,  the  law  holds  him 
not  accountable.  But  if  by  a  volun- 
tary act  he  temporarily  casts  off  the  re- 
straints of  reason  and  conscience,  no 
wrong  is  done  him  if  he  is  considered 
answerable  for  any  injury  which  in 
that  state  he  may  do  to  others  or  to 
society.  I  am  of  the  opinion  that  in 
cases  of  homicide,  the  fact  that  the  ac- 
cused was  under  the  influence  of  liquor 
may  be  given  in  evidence  in  his  behalf. 
The  effect  which  the  evidence  ought 
to  have  upon  the  verdict  will  depend 
upon  the  other  circumstances  of  the 
case.  It  must  generally  happen,  in 
homicides  committed  by  drunken  men, 
that  the  condition  of  the  prisoner  would 
explain  or  give  character  to  some  of  his 
language,  or  some  part  of  his  conduct, 
and,  therefore,  I  am  of  opinion  that  it 
would  never  be  correct  to  exclude  the 
proof  altogether.  That  it  would  some- 
times be  right  to  advise  the  \\xry  that  it 
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though  a  homicide  committed  wilfully,  deliberately,  and  premed- 
itately  is  in  no  way  mitigated  or  excused  by  drunkenness,  yet, 
since  the  quality  and  grade  of  the  oflfence  depend  upon  the  state 
of  mind  of  the  accused  at  the  time  of  the  conmiission  of  the  al- 
leged crime,  hi3  drunkenness  may  be  taken  into  consideration  by 
the  jury  in  determining  whether  the  killing  was  done  wilfully, 
deliberately,  and  premeditately.  d 

§  42.  The  same  considerations  apply  to  the  question  of  intent. 
Thus  in  an  Ohio  case,  it  was  very  properly  held,  that  when  the 
charge  was  knowingly  passing  counterfeit  money,  with  intent  to 
cheat,  the  drunkenness  of  the  defendant  at  the  time  of  the  offence 
was  a  fit  subject  for  the  consideration  of  the  jury,  there  being 
no  ground  to  suppose  that  the  defendant  knew  the  money  to  be 
counterfeit  before  he  was  drunk,  e  And  when  the  defendant  was 
indicted  for  an  attempt  to  commit  suicide  by  drowning,  and  it 
was  alleged  that  she  was  at  the  time  unconscious  of  the  nature 
of  her  act  from  druflkenness,  Jervis,  C.  J.,  said  to  the  jury  :  "  If 
the  prisoner  was  so  drunk  as  not  to  laiow  what  she  was  about, 
how  can  you  find  that  she  intended  to  destroy  herself  ?  "/  So, 
again,  when  the  charge  was  assault  with  intent  to  murder, 
Patterson,  J.,  said :  "A  person  may  be  so  drunk  as  to  be  utterly 
unable  to  form  any  intention  at  all,  and  yet  he  may  be  guilty  of 
very  great  violence.  If  you  are  not  satisfied  that  the  prisoners, 
or  either  of  them,  had  formed  a  positive  intention  of  murdering 
the  child,  you  may  find  them  guilty  of  an  assault."^ 

§  43.  Beyond    this   the  advance    has   been  fluctuating.     The 
furthest  step  taken  was  in  an  English  case,  decided  in  1819,  h 
where  Holroyd,  J.,  is  reported  by  Sir  W.  Russell,  who  adopts 
his  opinion  as  text  law,  to  have  said,  that  the  fact  of  drunken- 
ought  to  have  no  influence  upon  the        e  Pigman   v.  State,   15   Ohio,  555, 
case,  is  I  think  clear  from  the  fore-    which  case  was  afterwards  considered 
going  authorities.    In  a  case  of  length-    and  confined  to  its  peculiar  state  of 
ened  premeditation,  of  lying  in  w^ait,    facts,  in  Nichols  v.  State,  8  Ohio  S.  R. 
or  where   the  death   was  by   poison-     (N.  S.)  435.     See  to  the  same  point, 
ing,  or  in  the  case  of  wanton  killing     U.  S.  r.  Roudenbush,  1  Bald.  514. 
without  any  provocation,  such  an  in-       /  R.  v.  Moore,   3  C.  &  K.  319  ;  (J 
struction   would    plainly   be   proper."     Law  Rep.  (N.  S.)  581. 
People   V,   Rodgers,   4    E.    P.   Smith,         g  R.  v.  Cruse,  8  C.  &  P.  541. 
N.  Y.  18.  /*  R.  V,  Grindley,  1   Russ.  on  Cr.  8, 

d  State  V,  Cross,  6  Jones,  Missouri,    note  n. 
332. 
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ness  might  be  taken  into  consideration  to  determine  the  question 
whether  an  act  was  premeditated  or  done  only  with  sudden  heat 
and  impuke.  This  would  make  drunkenness  an  item  in  every 
question  of  provocation  or  hot  blood,  and  would  of  course  open 
the  way  to  the  same  difficulties  as  to  general  policy,  which  we 
have  already  pointed  out  in  another  connection.  In  1835,  how- 
ever, this  case  was  expressly  repudiated  by  Park,  J.,  who  said, 
in  referring  to  Holroyd,  J.'s,  language,  as  just  given :  "  Highly 
as  I  respect  that  late  excellent  judge,  I  differ  from  him,  and  my 
brother  Littledale  agrees  with  me.  He  once  acted  upon  that  case, 
but  afterwards  retracted  his  opinion.  There  is  no  doubt  that 
that  case  is  not  law.  I  think  there  would  be  no  safety  in  human 
life,  if  it  were  to  be  considered  as  law."  f  But  the  very  next 
year,  Alderson,  B.,  in  a  case  of  stabbing,  retraced  at  least  a  part 
of  the  retreat  which  had  been  thus  so  emphatically  sounded. 
"  It  is  my  duty  to  tell  you,"  he  said,  "  that  the  prisoner  being  in- 
toxicated, does  not  alter  the  nature  of  the  offence.  If  a  man 
chooses  to  get  drunk,  it  is  his  own  voluntary  act ;  it  is  very  dif- 
ferent from  a  madness  which  is  not  caused  by  any  act  of  the 
person.  That  voluntary  species  of  madness  which  it  is  in  a 
party's  power  to  abstain  from,  he  must  answer  for.  However^  *■; 
with  regard  to  the  intention^  drunkenness  may  perhaps  he  adverted  • 
t<?,  according  to  the  nature  of  the  instrument  used.  If  a  man  uses  ^ 
a  sticky  you  would  not  infer  a  malicious  intent  so  strongly  against 
him^  if  drunk^  when  he  made  an  intemperate  use  of  it,  as  you  | 
would  if  he  had  used  a  different  kind  of  weapon ';  but  where  a  ^/ 
dangerous  instrume7it  is  used,  which,  if  used,  must  produce  griev 
ous  bodily  harm,  drunkenness  can  have  no  effect  on  the  considera- 
tion of  the  malicious  intent  of  the  party."  j  Perhaps  this  is 
doing  no  more  than  reiterating  the  principle  we  have  already  an- 
nounced, that  when  there  is  evidence  of  sober  premeditation,  in- 
termediate drunkenness  cannot  be  received  to  affect  the  question 
of  intent ;  but  that,  when  there  is  no  such  evidence,  it  can.  And 
it  would  hardly  be  possible  to  strain  farther  than  this  the  follow- 
ing charge,  in  1837,  by  Parke,  B.  (to  be  distinguished  from  Park, 
J.,  whose  opinion,  two  years  before,  has,  been  just  noticed)  :  "  I 
must  tell  you,  that  if  a  man  makes  himself  voluntarily  drunk, 
that  is  no  excuse  for  any  crime  he  may  commit  while  he  is  so ; 

i  R.  V.  Carrol,  7  C.  &  P.  X45,  j  R.  v.  Meakin,  7  C.  &  P.  297  ;  and 

Bee  R.  V.  Gamlen,  l  F.  &  F.  90. 
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he  must  take  the  consequence  of  his  own  voluntary  act,  or  most 
crimes  would  otherwise  be  unpunished.  But  drunkenness  may 
be  taken  into  consideration  in  cases  where  what  the  law  deems 
sufficient  provocation  has  been  given ;  because  the  question  is,  in 
such  cases,  whether  the  fatal  act  is  to  be  attributed  to  the  passion 
of  anger,  excited  by  the  previous  provocation,  and  that  passion 
is  more  easily  excitable  in  a  person  when  in  a  state  of  intoxication 
than  when  he  is  sober.  So,  where  the  question  is,  whether  words 
''  have  been  uttered  with  a  deliberate  purpose,  or  are  merely  low 
'  and  idle  expressions,  the  drunkenness  of  the  person  uttering 
<  them  is  proper  to  be  considered.  But  if  there  is  really  a  previ- 
ous determination  to  resent  a  slight  affront  in  a  barbarous  man- 
ner, the  state  of  drunkenness  in  which  the  prisoner  was  ought 
not  to  be  regarded,  for  it  would  furnish  no  excuse.  You  will 
decide  whether  the  subsequent  act  does  not  furnish  the  best 
means  of  judging  what  the  nature  of  the  previous  expression 
really  was."  k 

§  44.  The  American  cases  present  the  same  general  result, 
depending  in  principle,  if  not  in  terms,  on  the  position  that 
where  the  encoimter  was  sudden,  and  the  defendant,  prior  to 
such  encounter,  had  no  malice  or  old  grudge,  intoxication  at  the 
time  of  the  encounter  can  be  taken  into  consideration,  to  ascer- 
tain whether  the  defendant,  when  under  a  legal  provocation, 
acted  from  malice  or  from  sudden  passion,  I  and  whether  there 
was  deliberation,  or  a  specific  intention  to  take  life,  m  Under 
ordinary  circumstances,  however,  when  malice  is  either  express 
or  implied,  the  court  will  tell  the  jury  that  voluntary  intoxication 
does  not  lower  the  offence  to  manslaughter,  n 

But  under  any  circumstances,  the  intoxication  must  be  coupled 

k  R.  V.  Thomas,  7  C.  &  P.  81 7.  Com.  v.  Hawkins,  8  Gray  (Mass),  468  ; 

I  Pa.  V.  McFall,  Add.   257  ;  Swan  Keenan  v.  Com.  8  Wright,  55  ;  Jones 

V.  State,  4  Humph.  136  ;  State  v.  Bui-  v.  State,  29  Geo.  595  ;  Golden  v.  State, 

lock,  IS  Alab.  418  ;  Cornwall  v.  State,  25  Geo.  527 ;  Mooney  v.  State,  38  Alab. 

Mart.  &  Yer.  147  ;  Kelly  v.  State,  8  419  ;  People  v,  Belencia,  21  Cal.  544 ; 

Sm.  &  Mars.  518  ;  State  v.  McCants,  1  State  v.  Bell,  29  Iowa,  816. 

Spear,  384  ;  Pirtle  u.  State,  9  Humph.  m  Ante,  §  41. 

663  ;U.S.v.Boudenbu6h,l  Bald.  514;  n  Ante,  §  41.    Nichols  t;.  State,  8 

Swan  V,  State,  4  Humph.  136  ;  Haile  Ohio  S.  E.  (N.  S.)  435  ;  Shannahan 

V.  State,   11   Humph.  154  ;  People  v.  v.  Com.  8  Bush,  463,  overruling  in  this 

Hamraill,  2  Parker  C.  R.  (N.  Y.)  228  ;  respect  Blimm  v.  Com.  7  Bush,  320,  and 

People  V.  Robinson,  Ibid.  285 ;  State  Smith  v.  Com.  1  Duvall,  224,  which 

v.  Harlow,  21  Mo.  (6  Bennett)  446 ;  took  a  laser  view. 
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with  the  act.  Thus  evidence  that  the  defendant  was  in  the  habit 
at  times  of  drinking  to  excess,  and  of  the  effect  of  this  habit 
upon  his  mind,  is  incompetent  unless  confined  to  a  period  within 
a  few  days  of  the  homicide,  o 

§  44  a.  Interesting  questions  may  however  arise  as  to  what 
"  voluntary  "  is.  There  may  be  persons  who  from  constitutional 
peculiarities  are  so  susceptible  to  stimulants  that  on  even  slight 
indulgence  they  become  virtually  insane.  If  such  persons  are 
aware  of  this  infirmity,  and  nevertheless  voluntarily  take  the 
stimulant,  their  subsequent  insane  condition,  if  it  be  only  special 
and  temporary,  is  no  defence.  But  what  if  they  are  not  aware 
of  this  peculiarity  of  their  constitution  ?  Or  how  is  it  if  such 
susceptibility  instead  of  being  constitutional,  so  that  they  can 
have  notice  of  it,  is  exceptional^  induced  by  some  peculiar  tempo- 
rary debility  or  disease  ?  Is  a  man  who  imder  such  abnormal 
conditions  is  maddened  by  a  quantity  of  wine,  which  on  former 
occasions  he  wisely  and  soberly  used  as  a  mere  tonic,  to  be 
regarded  as  making  himself  voluntarily  mad?  This  question 
is  elsewhere  fully  discussed,  p  It  is  enough  now  to  say  that 
the  tendency  both  of  argument  and  authority  is  to  answer  this 
question  in  the  negative,  q 

6.  Mespective  Provinces  of  Courts^  Witnesses^  and  Jury. 

(a.)  Non-Expert  Witnesses. 

§  45.  A  witness  who  has  had  opportunities  of  observing  a 
defendant  whose  sanity  is  under  investigation,  may,  after  stating 
facts  within  such  observation,  be,  as  a  general  rule,  asked 
whether,  from  the  defendant's  general  appearance  and  conversa- 
tion, he  was  at  the  time  of  observation  of  sound  mind,  a  But 
a  non-professional  witness  will  not  be  permitted  to  give  mere 

o  Real  17.  People,  8   Hand  (42  N.  State,  12  Ohio,  483;  Clary  v.  Clary, 

Y.),  270.  2   Ired.   Law,    78 ;  Doe  t;.  Regan,  5 

p  1  W.  &  S.  Med.  Jur.  §  211.  Blackf.  217 ;  Cram  r.   Cram,   33  Vt. 

g  Roberts  v.  People,  19  Mich.  401 ;  15 ;  Wilkinson  v.  Moseley,  30   Ala. 

Rogers  r.  State,  33  Ind.  543 ;  but  see  662 ;  Wheeler  v.  Alderson,  3  Hagg. 

Choice  V.  St«te,  31  Ga.  424.  674;  Wright  v.  Tatham,  5   CI.  &'f. 

a  Rambler  t;.  Tryon,  7  S.  &  R.  90  ;  692  ;  Harrison  v.  Rowan,  3  Wash.  C. 

Wilkinson  v.  Pearson,   23  Penn.  St.  C.  580;  Morse  v.  Crawford,   17   Vt. 

147;  Titlow  r.  Titlow,  64   Penn.   St.  499;  Baldwin  v.  State,  12  Mo.  223; 

216 ;  Grant  r.  Thompson,  4  Conn.  403 ;  Choice  v.  State,  31  Ga.  424. 
Kinne  v.  Kinne,  9  Conn.  102 ;  Clark  v. 
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opinions,  disconnected  from  the  facts  on  which  such  opinions  are 
based.  6  And  in  New  York^t;  Massachusetts,  (2  Texas, «  and 
Mississippi,/  as  well  as  in  England,  in  the  courts  of  common 
law,  the  tendency  is  to  confine  such  non-experts  to  a  mere  state- 
ment of  facts,  g 

A  non-expert  cannot,  it  is  clear,  give  his  opinion  on  a  hypo- 
thetical state  of  facts,  j 

and  the  facts  whence  the  witnesses 
draw  their  inferences  or  conclusions, 
are  essential l^r  different  Tlie  medical 
expert  gives  to  the  jury  the  result  of 
his  professional  skill,  science,  and 
learning.  His  opinions  arc  brought  to 
their  assistance,  but  they  are  not  con- 
clusive upon  the  jurj-,  and  they  may 
give  them  such  weight  as  they  deem 
they  are  entitled  to,  and  no  more. 

**  If  the  expeirt  has  been  present  in 
court,  and  has  heard  all  the  evidence, 
and  there  is  no  dispute  about  the  facts, 
he  may  then  be  asked  his  opinion 
about  the  whole  matter.  But  when 
the  facts  are  disputed,  tliis  course  of 
interrogation  is  inadmissible,  and  the 
question  should  be  stated  hypothetic- 
ally.  In  The  Sute  p.  Windsor,  6 
Ilarring.  512,  and  Com.  v.  Rogers,  7 
Mete.  500,  the  following  was  held  to 
be  a  proper  form  of  question  to  be  put 
to  an  expert :  *  You  have  heard  all 
the  evidence  in  this  case  ;  supposing 
the  jury  to  be  satisfied  that  the  facts 
and  circumstances  testified  to  by  the 
other  witnesses  are  true,  what  is  your 
opinion,  as  a  medical  man,  of  tlie  state 
of  the  prisoner*s  mind  at  the  time  of 
the  commission  of  the  alleged  crimes  ? 
Was  the  prisoner,  in  your  opinion,  at 
the  time  of  the  doing  of  the  act,  under 
any  and  what  kind  of  insanity  or  de- 
lusion, and  what  would  you  expect 
would  bethe  conduct  of  a  person  un- 
der such  circumstances  ? ' 

"  Witnesses  who  are  not  experts 
may  be  permitted  to  state  whether 
they  deem  the  prisoner  to  be  insane^ 
but  it  can  only  be  done  in  connection 


h  Yanaukcn's  case,  2  Stock.  Ch. 
186  ;  Gibson  v.  Gibson,  d^Yerger,  329  ; 
Farrell  r.  Brennan,  82  Mo.  828  ;  Potts 
V.  House,  6  Ga.  324.  See  Dorsey  r. 
Warfield,  7  Md.  65 ;  W^eems  v.  Weems, 
19  Md.  334;  Eckert  v.  Flowry,  43 
Penn.  St.  46. 

c  Dewitt  V.  Barley,  5  Selden,  871 ; 
Clapp  v.  Fullerton,  34  N.  Y.  190.  Ac- 
cordingly, when  non-professional  wit- 
nesses were  asked,  **  From  what  you 
saw  of  him  that  night,  what  impression 
did  his  words  and  acts  make  upon 
your  mind  ?  What  impression  as  to 
his  condition  of  mind  did  his  conduct 
and  acts  and  words  make  upon  you  at 
the  time  ?  In  what  state  of  mind  did 
you  believe  him  to  be  by  reason  of 
what  he  said  and  did  upon  that  oc- 
casion ? "  and  other  like  questions.  * 
Heldy  that  they  were  properly  ex- 
cluded. Real  V,  The  People,  3  Hand 
(42  N.  Y.  R.),  270.    (Grover,  J.  1870). 

(I  Com.  V,  Wilson,  1  Gray,  337. 

e  Gehrke  v.  State,  18  Tex.  568. 

/  Caleb  V.  State,  39  Miss.  722. 

g  See  this  question  discussed  at 
length  in  1  W.  &  S.  Med.  Jur.  §  275  ; 
and  see  also  post,  §  821. 

j  This  is  well  put  in  a  late  (1870) 
opinion  of  the  supreme'  court  of  Mis- 
souri :  **  Medical  men  who  are  scientific 
and  possessed  of  professional  skill,  are 
allowed  to  testify  as  experts,  and  give 
their  opinion  as  to  the  sanity  or  in- 
sanity of  the  prisoner.  So  those  who 
are  not  professional  men  are  permitted 
to  testify  and  give  their  opinion  under 
certain  circumstances.  But  the  man- 
ner of  conducting  the  examination, 
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It  is  conceded,  however,  even  by  the  courts  most  rigorous  in 
limiting  such  testimony,  that  any  witness,  layman  or  expert, 
unskilled  or  skilled,  may  testify  as  to  the  fact  of  intoxication,  k 

§  46.  The  following  summary  of  the  general  law  as  to  non- 
experts is  taken  from  th6  opinion  of  Judge  Doe,  in  a  late  (1870) 
important  case  in  New  Hampshire  :  "  A  non-expert  may  testify 
that,  in  his  opinion,  the  plaintiff  was  sincerely  attached  to  the 
defendant ;  I  that  the  plaintiff  ^  seemed  satisfied  '  with  a  business 
arrangement  proposed  to  him  by  the  witness ;  m  that  the  witness 
thought  a  horse  '  was  not  then  sound,  ....  his  feet  appeared 
to  have  a  disease  of  long  standing ; '  n  that  a  horse  ^  appeared  to 
be  well,  and  free  from  disease,  that  he  travelled  well,  ate  well, 
breathed  freely  ; '  that,  '  running  him  round  the  yard,  he  showed 
distress  in  his  breathing ; '  that  he  thought  he  '  never  saw  any 
indication  of  the  horse  being  diseased ; '  o  that  there  were,  at  a 
certain  place,  '  some  hard  excavations,  but  nothing  approaching 
the  nature  of  hard-pan  ; '  p  that  another's  health,  in  the  opinion 
of  the  witness,  *  had  not  been  so  good  since  '  a  certain  time  '  as 
before,'  *  that  she  had  a  very  severe  fit  of  sickness  in  the  fall  of 
1861,  and  that  she  recovered  very  slowly  after  she  began  to 
mend,'  that  the  witness  '  considered  her  very  sick ; '  that  the 
defendant,  in  carrying  a  barrel  of  flour  at  one  time,  and  a  barrel 
of  sugar  at  another,  '  seemed  to  carry  them  easily ; '  '  that  he 
should  call  the  defendant  a  very  active  man  ;  '  '  that  he 
had  a  scuffle  with '  the  defendant,  in  which  the  defendant  *  was 


with  their  statements  of  the  particular 
conduct  and  expressions  which  form 
the  basis  of  their  j adgmen t.  They  may 
give  their  opinion,  accompanied  with 
the  facts  existing  within  their  own 
knowledge  and  observation,  but  they 
cannot  be  permitted  to  give  an  opinion 
upon  the  question  whether  a  hypo- 
thetical set  of  facts  would  or  would 
not,  if  true,  be  evidence  of  insanity, 
nor  fit)m  mere  evidence  which  they 
have  heard  other  witnesses  detail.  The 
two  witnesses  whose  evidence  was  re- 
jected were  not  experts,  nor  did  they 
possess  the  requisite  knowledge  to  ena- 
ble them  to  give  an  opinion.'*  State  v. 
Klinger,  46  Mo.  228-9.    See  also  Far- 


rell  V,  Brennan,  32  Mo.  328 ;  Bourdman 
r.  Woodman,  4  7  N.  H.  120;  Dunham's 
appeal,  27  Conn.  192.   Post  §  821. 

k  People  i;.  Eastwood,  14  N.  Y.  562 ; 
Gahagan  r.  Bo*i.  &  Low.  R.  R.  1  Al- 
len, 187 ;  State  v.  Pike,  49  N.  H.  899. 

/  McKee  t?.  Nelson,  4  Cow.  355, 
cited  as  law  in  Robertson  r.  Stark,  15 
N.H.  114. 

m  Bradley  v,  S.  F.  M.  Co.  30  N. 
H.  487,  491. 

n  Willis  17.  Quimby,  31  N.  H.  485, 
487. 

0  Spear  v.  Richardson,  34  N.  H. 
428,  429,  430,  431. 

p  Currier  v.  B.  &  M.  R.  R.  34  N.  H. 
498,  601,  508. 
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too  much  for  him  ; '  q  that  the  witness  *  did  not  see  any  appear- 
ance of  fright '  in  a  horse  at  the  time  of  an  accident,  that  the 
horse  *  did  not  appear  to  be  frightened  in  the  least,  before  he 
went  off  the  bank  or  afterwards,'  that  *  he  appeared  to  be  rather 
a  sulky-dispositioned  horse  to  use ; '  r  that  a  carriage  not  seen 
by  the  witness  appeared,  from  the  sound,  to  start  from  a  certain 
point ;  %  that  the  plaintiff  '  seemed  to  suffer,  and  seemed  weak 
and  debilitated,'  that  *  she  did  not  seem  to  be  excited;  fright- 
ened,' that  *  she  was  lamer  in  the  morning,'  than  the  day  be- 
fore ;  t  and,  since  the  restoration  of  the  common  law,  opinions  of 
the  value  of  property  are  admitted  here  as  well  as  everywhere 
else,"  u 

§  47.  As  a  general  rule,  the  witnesses  for  the  accused  may, 
under  the  plea  of  insanity,  be  permitted  to  give  to  the  jury  the 
acts,  declarations,  conversations,  and  exclamations  they  saw,  or 
heard  the  accused  make  at  any  time  shortly  before,  at  the  time  of, 
or  shortly  after  the  alleged  crime.  The  objection  to  such  testi- 
mony goes  to  its  effect.  It  is  true  that  previous  or  subsequent 
insanity  will  not  discharge  the  accused.  It  must  be  shown  to 
exist  at  the  time  the  deed  was  done.  But  a  presumption  of 
insanity  at  the  time  of  the  act  may  be  drawn  from  insanity 
before  and  after,  v 

(J.)  Who  are  Sxperts. 

§  48.  In  those  jurisdictions  in  which  only  experts  are  per- 
mitted to  testify  on  questions  of  sanity,  it  is  the  province 
of  the  court  to  determine  who  are  experts.  At  the  outset, 
even  on  this  preliminary  question,  we  are  met  by  an  array  of 
authorities  which  show  how  necessarily,  in  this  aspect,  the  deter- 
mination of  theories  of  insanity  becomes  a  primary  question  for 
the  courts.  Thus  in  Veiinont  after  much  argument  on  the 
very  question  as  to  what  kind  of  scientific  knowledge  is  necessary 
for  an  expert,  it  has  been  said  that  physicians,  and  even  nurses 
accustomed  to  attend  the  sick,  are   experts  in  respect  to  the 

q  Stetet;.Knapp,45N.  H.  148, 149,  see  Com.  v.  Dorsey,  103  Mass.   413, 

154.  cited  post,  §  821. 

r  Whittier  r.  Franklin,  46  N.H.  28.        i;    State  t?.  Hays,  22  La.   An.   39 

8  State  V.  Shinborn,  46  N.  H.  497,  (Howe,  J.  1870)  ;  post,  §  56;   1  W.  & 

501.  S.  Med.  Jur.  (1878),  §  61, 341.    Choice 

t  Taylor  v,  Riulroad,  48  N.  H.  804,  9.  Sute,  81  6a.  424,  so  far  as  it  nar- 

SOC,  309.  rows  the  above  rule,  cannot  be  sus- 

u  Pike  V,  State,  49  N.  H.  426,  and  tained. 
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mental  capacity  of  sick  persons,  t^  So  a  physician  not  an  ex- 
pert in  analytical  chemistry  was  declared  in  Iowa  competent  to 
form  an  analysis  of  the  stomach  in  a  case  of  poisoning,  x  So  it 
has  been  decided  in  New  Jersey  that  a  physician  who  prescribed 
for  a  party  can  be  examined  as  to  injuries  done  to  the  eyes  of 
such  party  by  violence,  although  he  may  not  be  A  surgeon  or  an 
oculist,  y 

In  Massachusetts,  however,  the  court  herein  undertaking  to 
declare  higher  conditions  to  be  requisite,  it  has  been  ruled  that 
a  physician  cannot  be  allowed  to  testify  as  an  expert  concerning 
the  state  of  the  defendant's  mind  'upon  a  hypothetical  case 
where  he  has  not  made  the  subject  of  mental  disease  a  special 
study  'yZ  though  the  inclination  of  the  courts  elsewhere  is  to  make 
the  requisites  of  such  special  study  very  light,  a 

Then,  again,  the  courts  have  to  decide,  not  only  what  makes  an 
expert,  but  how  he  is  to  be  sustained  or  impeached.  "  After  a 
witness  has  been  admitted  to  testify  as  an  expert,"  so  says,  it  is 
true,  an  able  writer,  "  evidence  cannot  be  given  to  the  jury  of 
the  opinions  of  other  experts  in  the  same  science,  as  to  whether 
the  witness  was  qualified  to  draw  correct  conclusions  in  the  sci- 
ence on  which  he  had  been  examined,  though  such  testimony 
might  have  been  properly  offered  to  the  court  to  show  the  com- 
petency of  the  witness  before  he  was  admitted  to  testify,  b  The 
rule  imposing  limitations  upon  such  opinions  is  now  well  estab- 
lished, and  the  expert's  own  character  is  best  protected  by  it, 
under  the  maxim  of  experto  crede^  since  whatever  might  be  said 
by  one  expert  in  derogation  of  another's  opinion  might  in  turn 
be  said  of  his  own  :  mutato  nomine  de  tefabulanarratur.^'c  But 
it  is  difficult  to  understand  why  an  expert  should  be  withdrawn 
from  the  operation  of  the  general  rule  of  law  which  permits 
witnesses  to  be  impeached  by  showing  their  incapacity.  It  is 
admissible  to  show  that  a  witness  who  testifies  that  he  saw  a 
particular  thing,  did  not  see  it,  because  he  was  absent  or  blind  ; 

to  Fairchild  V.  Baiscomb,  85  Vt  398.  z  Commonwealth  t;.  Rich,  14  Gray, 

See  also  Livingston  v.  Com.  14  Gratt.  885 ;  Caleb  v.  State,  39  Miss.  722. 

592.  a  Davis  v.  State,  85  Ind.  496  ;  State 

z  State  V.  Hinkle,  6  Iowa,  380.  v.  Reddick,  7  Kans.  143. 

y  Castner  v.  Sliker,  33  New  Jersey  b  Tnllis  v,  Kidd,  12  Ala.  648. 

Law   K.  (4   Vroom)   95,  507.      See  c  Ordronaux,  Juris,  of  Med.  §  117. 

Bierce  p.   Stocking,   11    Gray,   174;  See  post,  §  822. 
Horton  v.  Green,  64  N.  C.  64. 
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and  hence  it  may  be  shown  that  an  expert  who  testifies  to  certain 
results  is  incapable  of  reaching  them.  But  unless  the  capacity 
or  reputation  of  an  expert  be  assailed  it  cannot  be  proved  by 
the  party  calling  him.  c^  At  all  events,  whether  an  expert  can 
be  thus  impeached  or  sustained,  and  if  so,  how  this  is  to  be  done, 
is  exclusively  for  the  court. 

§  49.  Still  more  strikingly  are  we  reminded  that  we  must  after 
all  go  back  to  the  courts  to  determine  what  expert  testimony  is, 
when  we  accept  the  position  so  often  invoked,  that  while  "  men  of 
science  "  are  experts,  "  quacks  "  are  not.  But  who  are  "  quacks  ?  " 
Are  practitioners  of  new,  and  what  may  at  the  time  be  profes- 
sionally viewed  as  heretical,  schools,  '*  quacks  ?  "  This  would 
have  disqualified  both  Willis  and  Esquirol,  each  of  whom  was 
for  a  time  viewed  as  a  quack  by  the  body  of  conservative  practi- 
tioners. Is  the  adherent  of  a  system  which,  though  venerable  and 
supported  by  high  past  authority,  is  now  r^arded  as  exploded  ? 
Would  a  homoeopathic  physician  be  an  expert  in  materia  med- 
icaf  Would  one  of  Bishop  Berkeley's  disciples  be  an  expert 
as  to  the  value  of  tar-water  ?  Is  even  a  psychological  physi- 
cian of  eminence  an  ejcpert  as  to  matters  exclusively  specu- 
lative or  ethical?  The  latter  question  was  negatived  in  1869, 
in  the  court  of  appeals  of  Kentucky,  by  Chief  Justice  Wil- 
liams, who  said  that  "  the  opinions  of  experts,  not  founded  on 
science,  but  on  a  mere  theory  of  morals  or  ethics,  whether  given 
by  professional  or  unprofessional  men,  are  wholly  inadmissible 
as  evidence.  Hence  the  opinion  of  even  physicians,  that  no 
sane  man  in  a  Christian  country  would  commit  suicide,  not 
being  founded  on  the  science  or  phenomena  of  the  mind,  but 
rather  a  theory  of  morals,  religion,  and  future  responsibility,  is 
not  evidence."  d 

We  find  ourselves,  therefore,  reduced  to  the  follomng  dilemma  : 
Either  the  court  must  distinguish  between  rival  schools,  in  which 
case  it  determines  in  advance  what  particular  tenets  of  science 
are  law  ;  or  it  must  decline  so  to  decide ;  in  which  case  there  is 
no  ground  of  discrimination  of  any  kind  between  professed  ex- 
perts. 

To  the  same  result  are  we  driven  by  the  criterion  invoked  by 

c*  De  Phue  r.  State,  44  Ala.  32.  d  St.  Louis  Mut.  Ins.  Co.  r.  Graves, 

6  Bush  (Ky.J,  290. 
66 


Digitized  by 


Google 


BOOK  I.]  WHO  ARE  EXPERTS.  [§  50. 

Chief  Justice  Williams,  in  a  case  just  cited.  To  declare  that  ex- 
perts are  admissible  to  state  what  is  "  scientific,"  but  not  what 
is  "  speculative  "  or  "  ethical,"  is  to  define  what  "  science  "  is  and 
what  are  its  bounds,  and  to  assume  the  right  of  rejecting  from  the 
doraam  of  science  anything  that  the  law  assumes  as  belonging  to 
its  own  specific  control.  We  then  have  either  to  abdicate  such 
a  right,  on  the  part  of  the  court,  and  to  give  unrestrained  license 
and  supreme  authoritativeness  to  experts,  a  position  which  is  in- 
compatible with  Anglo-American  jurisprudence  ;  or  we  must  re- 
vert to  the  old  doctrine,  that  experts,  no  matter  on  what  they  tes- 
tify, simply  supply  data  as  to  whose  competency  relevancji,  and 
weight  the  court  is  to  judge,  and  as  to  which  the  court  is  finally 
to  declare  the  law.  And  it  is  to  this  result  that  sound  reason, 
as  well  as  recent  (1872)  adjudications,  tend. 

§  50.  No  doubt  in  all  matters  of  material  law  expert  testimony, 
when  fully  and  fairly  collected,  is  to  be  accepted  as  a  matter  of 
fact,  and  to  be  received  by  the  jury  as  authoritative.  In  this 
light  has  been  viewed  the  testimony  of  seamen  and  engftieers 
speaking  in  cases  of  collision  or  wreck ;  e  and  of  persons  employed 
in  scanning  handwriting,  as  to  whether  a  paper  was  forged./ 
Such,  also,  is  the  position  of  seal-engravers,  as  to  the  genuine- 
ness of  an  impression  \g  of  artists,  as  to  whether  a  picture  is 
an  original  or  a  copy ;  A  of  postmasters,  as  to  the  genuineness 
of  a  post-mark  ;  i  of  scientific  engineers,  as  to  the  effect  of 
an  embankment  on  a  harbor;/  of  practical  surveyors,  as  to 
whether  certain  marks  were  intended  as  boundaries  or  terri- 
ors;A  and  of  naturalists,  as  to  whether  the  habits  of  certain 
fish  are  such  as  to  enable  them  to  overcome  certain  obstruc- 
tions in  a  river.  I  And  so  nothing  is  more  common  than  to 
examine  a  surgeon  as  to  whether  death  resulted  from  natural 
causes,  or  from    certain    artificial    agencies  which    may  be  the 

e  Malton  ».  Neabit,  1  C.  &  P.  70 ;  65 ;  Hubley  v,  Vanhorn,  7  S.  &  R.  186 ; 

Fenwick  v.  Bell,  1  C.  &  K.  31 2 ;  Thorn-  Lodge  v.  Phipher,  1 1  S.  &  R.  388. 
tonr.  Royal  Co.,  Peake,  25.    See  Lane        g  Folkes  u.  Chadd,  3  Dougl.  157. 
V,  Wilcox,  55  Barb.  615.  A  Ibid. 

/  Revett  r.  Braham,  4  T.  R.  497;        t  Abbey  u.  Lill,  5  Ring.  299. 
Hammond's  case,  2  Greenl.  33  ;  Moody       j  Folkes  v,  Chadd,  3  Dougl.  157, 
».  Rowell,  1 7  Pick.  490  ;jGom.  p.  Carey,        k  Davis  r.  Mason,  4  Pick.  156. 
2  Pick.  47  ;  Lyon  v,  Lyman,  9  Conn.         I  Cottrill  r.  Myrick,  3  Fairf.  222. 
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subject  of  inquiry,  m  and  as  to  whether  certain  stains  were  from 
human  blood.  7n} 

In  such  cases,  when  experts  testify  to  undisputed  demonstra- 
tions of  physical  science,  then  the  court  accepts  such  renditions, 
and  declares  the  law  that  therefrom  springs.  When  the  facts 
are  disputed,  then  the  jury  is  to  determine  where  the  prepon- 
derance of  proof  lies.  But,  when  the  testimony  of  the  expert 
touches  either  jurisprudence  or  speculative  psychology  or  ethics, 
then  such  testimony  is  to  be  viewed  as  mere  argument,  which, 
if  admissible  at  all,  is  to  be  treated  simply  as  if  addressed  to 
the  jijdgment  of  the  court,  n 

(<7.)   Qtiestiojis  to  be  put  to  ExpertB. 
(a'.)    When  there  has  been  Personal  Examination. 

§  60  a.  Even  in  those  states  where  the  restrictions  on  this 
form  of  testimony  are  most  severe,  a  medical  witness  may  be 
asked  his  opinion  as  to  a  party's  sanity,  when  such  opinion  is 
draw^  from  personal  observation,  o  This  is  the  uniform  present 
practice  in  England,  p 

Party^s  oton  statements  to  experts.  —  It  has  been  ruled  that,  as 
a  physician  must  necessarily,  in  forming  his  opinion,  be  to  some 
extent  guided  by  what  the  sick  person  may  have  told  him  in 
detailing  his  pains  and  sufferings,  not  only  the  opinion  of  the  ex- 
pert, founded  in  part  upon  such  data^  is  receivable  in  evidence, 
but  he  may  state  what  the  patient  said,  in  describing  his  bod- 
ily condition,  if  said  under  circumstances  which  free  it  from  all 
suspicion  of  being  spoken  with  reference  to  future  litigation,  and 
give  it  the  character  of  res  gestae,  q  Yet  this  is  an  exception 
to  be  jealously  guarded ;  and  even  in  civil  issues  when  there  is 
the  slightest  suspicion  that  the  declarations  in  question  may  have 
been  uttered  in  view  of  subsequent  legal  issues,  they  will  be  ex- 

m  See  cases  quoted  in  Wharton  on  Delafield  v.  Pariah,  25  N.  Y.  9 ;  Baxter 

Homicide,  241-4 ;  and  see  also  1  Stark,  r.  Abbott,  7  Gray,  71 ;  Com.  v.  Rogers, 

Ev.  164;   Phil.  &  Am.  on  Ev.  899;  7  Met.  600;  Clark  v.  State,  12  Ohio, 

1  Greenl.  on  Ev.  §  440  ;  Gardiner  v,  483 ;  Choice  v.  State,  31  Ga.  424. 

People,  6  Parker  C.  R.  156 ;  State  v.  p  R.  v.  Searle,  1  Mood.  &  Rob.  76 ; 

Knights,  43  Me.  11 ;  Caleb  v.  State,  R.  v.  Offord,6  C.  &P.  168.  See  7  Bost. 

89  Miss.  722,  and  post,  §  822.  Law  Rep.  692. 

m^  See  State  v.  Knights,  43  Me.  11 ;  q  III.  Cent.  R.  R.  v.  Sutton,  42  111. 

and  Gaines  v.  Com.  60  Penn.  St.  319.  438.     State  t;.  -Hays,  22  La.  An.  39. 

n  See  1  W.  &  S.  Med  Jur.  §  280-2.  Sec  post,  §  664. 

o  McAllister  v.  State,  17  Ala.  434; 
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eluded,  r  In  criminal  issues,  where  the  temptation  to  fabricate 
evidence  is  so  powerful,  such  declarations,  when  made  after  the 
defendant  has  had  leisure  to  prepare  himself  for  his  defence, 
should  be  regarded  with  a  scrutiny  peculiarly  close,  r^ 

§  50  6.  Experts  cannot  give  opinion  from  subsequent  insanity  as 
to  whether  defendant  was  insane  at  time  of  act,  — This  is  an  in- 
ference for  the  court  and  jury  and  not  for  the  expert.  Thus  in 
New  York,  on  a  trial  for  murder,  a  medical  witness  testified  that 
he  saw  defendant  on  the  evening  of  the  day  after  the  killing,  con- 
versed with  him,  and  then  thought  him  deranged  ;  that  he  thought 
the  insanity  was  delirium  tremens  ;  that  he  knew  defendant's 
habits  of  drinking,  and  supposed  drinking  to  be  the  cause  of  his 
insanity ;  that  he  had  been  present  and  heard  all  the  evidence. 
The  witness  then  stated,  under  objection,  how  long  he  thought 
defendant  had  been  in  this  state  of  delirium,  but  was  not  allowed 
to  state  whether,  in  his  opinion,  he  was  iix  this  state  on  the  night 
of  the  alleged  killing.     It  was  held  that  this  was  no  error,  s 

Yet^  as  to  conditions  within  their  observation^  experts  may  testify 
to  their  belief  —  "  It  has  been  said,"  remarks  Mr.  Starkie,  "  that 
a  witness  must  not  be  examined  in  chief  as  to  his  belief  or  persua- 
sion^ but  only  as  to  his  knowledge  of  the  fact,  since  judgment 
must  be  given  secundum  allegata  et  probata  ;  and  a  man  cannot 
be  indicted  for  perjuiy  who  falsely  swears  as  to  his  persuasion 
or  belief.  As  far  as  regards  mere  belief  or  persuasion  which 
does  not  rest  upon  a  sufficient  and  legal  foundation,  this  position 
is  correct^  as  where  a  man  believes  a  fact  to  be  true  merely  because 
he  has  heard  it  said  to  be  so  ;  but,  with  respect  to  persuasion  or 
belief  as  founded  on  facts  within  the  actual  knowledge  of  the 
witness,  the  position  is  not  true.  On  questions  of  identity  of  per- 
sons and  of  handwriting,  it  is  every  day's  practice  for  witnesses 
to  swear  that  they  believe  the  person  to  be  the  same,  or  the 
handwriting  to  be  that  of  a  particular  individual,  although  they 
will  not  swear  positively  ;  and  the  degree  of  credit  to  be  at- 
tached to  the  evidence  is  a  question  for  the  jury.  With  regard  to 
the  second  objection,  it  has  been  decided  that  a  man  who  falsely 
swears  that  he  thinks  or  believes,  may  be  indicted  for  perjury."  t 

r  Rowellv.  City  of  Lowell,  11  Gray,  8  People  v.  McCann,  3  Parker  C. 

420.   See  Wetherbee  p.  Wetherbee,  88  R.  (N.  Y.)  272.     See  post,  50  c. 

Verm.  454.                '  /  1  Stark.  Ev.  158. 

r^  See  post,  §  664. 
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(6^)  As  to  Particular  Facts  as  proved  on  a  Trial. 

§  50  c.  As  has  been  seen,  an  expert,  even  though  he  was 
present  at  the  whole,  trial,  cannot  be  asked  whether  the  de- 
fendant was  insane  at  the  time  of  the  act ;  because  this  puts  the 
witness  in  the  place  of  the  jury,  u  Thus  on  a  trial  for  murder, 
before  Alderson,  J.,  evidence  was  called  on  the  prisoner's  behalf 
to  prove  his  insanity.  A  physician  who  had  been  in  court  during 
the  whole  trial  was  then  called  on  the  part  of  the  prosecution, 
and  asked  whether,  having  heard  the  whole  evidence,  he  was  of 
opinion  that  the  prisoner,  at  the  time  he  committed  the  alleged 
act,  was  of  unsound  mind.  It  was  held,  notwithstanding  the 
opinion  of  the  judges  in  Reg.  v.  Macnaghten,  that  such  a  ques- 
tion ought  not  to  be  put,  but  that  the  proper  mode  of  exami- 
nation was  to  take  particular  facts,  and,  assuming  them  to  be 
true,  to  ask  the  witn|^  whether,  in  his  judgment,  they  were 
indicative  of  insanity  on  the  part  of  the  prisoner  at  the  time  the 
alleged  act  was  committed,  v 

(c^.)  (hi  a  Hypothetical  Case. 

§  50  d.  As  has  been  just  seen,  it  is  admissible  to  interrogate 
experts  as  to  their  opinion  of  a  party's  sanity  on  a  hypothetical 
case  \w  or  as  to  certain  designated  facts  existing  in  the  case,  sup- 
posing them  to  be  true,  x  It  is  only  indeed,  by  putting  the  case 
hypothetically  that  disputed  facts  can  be  introduced  ;  for  neither 
counsel  nor  experts  have  a  right  to  maintain  disputed  facts  to  be 
true.  Nor  can  counsel  roam  at  large,  in  framing  these  questions, 
over  psychological  science.  They  are  limited  to  cases  presented 
by  the  evidence,  y  Hence  while  medical  experts  may  give  their 
opinions  in '  cases  where  the  facts  are  not  disputed,  such  experts 

u  R.  V.  Higginson,  1  Car.  &  E.  1 29.  x  McAllister  v.  State,  1 7  Ala.  434  ; 

See  Woodbury  v.  Obear,  7  Gray,  467 ;  Cora.  v.  Rogers,  7  Met.  500  ;  U.  S.  v. 

People  V.  McCann,  3  Parker  C.R.  272.  McGlue,  1  Curtis  C.  C.  1 ;  Wetherbee 

V  R.  V,  Frances,  4  Cox  C.  C.  57.  v.  Wetherbee,  38  Vt.  454.  See  Fair- 
See  also  R.  V.  Richards,  1  F.  &  F.  87.  child  v.  Bascomb,  35  Vt.  398 ;  People 

w    Negro  Jerry   v,   Townshend,   9  v.  Lake,  2  Kernan,  358 ;  State  v,  Wind- 

Md.  145  ;  State  r.  Windsor,  5  Ilarring.  sor,  5  Harrington,  512  ;  State  v,  Kling- 

512;    Fairchild   v,  Bascomb,  35   Vt.  ler,  46  Mo.  224. 

398;  U.  S.  V,  McGlue,   1   Curtis,   1;  y  State   v,   Stokeley,    16     Minnes. 

Davis  V.  State,  35  Ind.  496.  282. 
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are  confined  when  there  is  a  conflict  of  testimony,  to  answers  to  a 
hypothetical  case,  (y^) 

§  50  e.  In  England,  in  answer  to  an  inquiry  of  the  House  of 
Lords,  whether  "  a  medical  man,  conversant  with  the  disease  of 
insanity,  who  never  saw  the  prisoner  previously  to  the  trial, 
but  who  was  present  during  the  whole  trial  and  the  examina- 
tion of  all  the  witnesses,  can  be  asked  his  opinion  as  to  the  state 
of  the  prisoner's  mind  at  the  time  of  the  commission  of  the 
alleged  crime,  or  his  opinion  whether  the  prisoner  was  conscious 
at  the  time  of  doing  the  act  that  he  was  acting  contrary  to  law, 
or  whether  he  was  laboring  under  any  and  what  delusion  at  the 
time,"  the  English  judges  replied  :  "We  think  the  medical  man, 
under  the  circumstances  supposed,  cannot  in  strictness  be  asked 
his  opinion  in  the  terms  above  stated,  because  each  of  those  ques- 
tions involves  the  determination  of  the  truth  of  the  facts  deposed 
to,  which  it  is  for  the  juiy  to  decide,  and  the  questions  are  not 
mere  questions  upon  a  matter  of  science,  in  which  .case  such  evi- 
dence is  admissible.  But,  when  the  facts  are  admitted,  or  not 
disputed,  and  the  question  becomes  substantially  one  of  science 
only,  it  may  be  convenient  to  allow  the  question  to  be  put  in 
that  general  form,  though  the  same  cannot  be  insisted  on  as  a 
matter  of  right."  z 

§  50  /.  In  Massachusetts,  the  law  is  thus  stated  in  a  well- 
known  opinion  of  Chief  Justice  Shaw :  "  The  opinions  of  pro- 
fessional men  on  a  question  of  this  description  are  competent 
evidence,  and  in  many  cases  are  entitled  to  great  consideration 
and  respect.  The  rule  of  law,  on  which  this  proof  of  the 
opinion  of  witnesses,  who  know  nothing  of  the  actual  facts  of 
the  case,  is  founded,  is  not  peculiar  to  medical  testimony,  but 
is,  as  a  general  rule,  applicable  to  all  cases,  where  the  question 
is  one  depending  on  skill  and  science  in  any  particular  depart- 
ment. In  general,  it  is  the  opinion  of  the  jury  which  is  to 
govern,  and  this  is  to  be  formed  upon  the  proof  of  facts  laid 
before  them.  But  some  questions  lie  beyond  the  scope  of  the 
observation  and  experience  of  men  in  general,  but  are  quite 
within  the  observation  and  experience  of  those  whose  peculiar 
pursuits   and  profession   have   brought   that   class  of  facts  fre- 

i/  State  V.  Klingler,  46  Mo.  224 ;  z  See  R.  v.  Wright,  R.  &  R.  456 ; 
Wilkinson  t;.  Mosely,  30  Ala.  562.  and  for  qualification  of  this,  anto,  § 

50  c. 

71 


Digitized  by 


Google 


§  50/.]  INSANITY  :  [book  I. 

quently  and  habitually  under  their  consideration.  Shipmasters 
and  seamen  have  peculiar  means  of  acquiring  knowledge  and 
experience  in  whatever  relates  to  seamanship  and  nautical  skill. 
When,  therefore,  a  question  arises  in  a  court  of  justice  upon 
that  subject,  and  certain  facts  are  proved  by  other  witnesses, 
a  shipmaster  may  be  asked  his  opinion  as  to  the  character  of 
such  facts.  The  same  is  true  in  regard  to  any  question  of 
science,  because  persons  conversant  with  such  science  have 
peculiar  means,  from  a  larger  and  more  exact  observation,  and 
long  experience  in  such  department  of  science,  of  drawing 
correct  inferences  from  certain  facts,  either  observed  by  them- 
selves or  testified  to  by  other  witnesses,  A  familiar  instance 
of  the  application  of  this  principle  occurs  very  often  in  cases 
of  homicide,  when,  upon  certain  facts  being  testified  to  by 
other  ^vitnesses,  medical  persons  are  asked  whether,  in  their 
opinion,  a  particular  wound  described  would  be  an  adequate 
cause,  or  whether  such  wound  was,  in  their  opinion,  the  actual 
cause  of  death,  in  the  particular  case.  Such  question  is  com- 
monly asked  without  objection;  and  the  judicial  proof  of  the 
fact  of  killing  often  depends  wholly  or  mainly  upon  such  test- 
ing of  opinion.  It  is  upon  this  ground  that  opinion  of  wit- 
nesses who  have  long  been  conversant  with  insanity  in  its 
various  forms,  and  who  have  had  the  care  and  superintendence 
of  insane  persons,  are  received  as  competent  evidence,  even 
though  they  have  not  had  opportunity  to  examine  the  particu- 
lar patient,  and  observe  the  symptoms  and  indications  of  dis- 
ease at  the  time  of  its  supposed  existence.  It  is  designed  to  aid 
the  judgment  of  the  jury  in  regard  to  the  influence  and 
effect  of  certain  facts  which  lie  out  of  the  observation  and  ex- 
perience of  persons  in  general.  And  such  opinions,  when  they 
come  from  persons  of  great  experience,  and  in  whose  correct?- 
ness  and  sobriety  of  judgment  just  confidence  can  be  had,  are 
of  great  weight,  and  deserve  the  respectful  consideration  of  a 
jury.  But  the  opinion  of  a  medical  man  of  small  experience, 
or  of  one  who  has  crude  and  visionary  notions,  or  who  has 
some  favorite  theory  to  support,  is  entitled  to  very  little  con- 
sideration. The  value  of  such  testimony  will  depend  mainly 
upon  the  experience,  fidelity,  and  impartiality  of  the  witness 
who  gives  it. 

"One   caution  in  regard  to  this  point  it  is  proper  to  give, 
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Even  where  the  medical  or  other  professional  witnesses  have 
attended  the  whole  trial,  and  heard  the  testimony  of  the  other 
witnesses  as  to  the  facts  and  circumstances  of  the  case,  they 
are  not  to  judge  of  the  credit  of  the  witnesses,  or  of.  the  truth 
of  the  facts  testified  to  by  others.  It  is  for  the  jury  to  decide 
whether  such  facts  are  satisfactorily  proved.  And  the  proper 
question  to  be  put  to  the  professional  witnesses  is  this :  If  the 
symptoms  and  indications  testified  to  by  the  othfr  witnesses 
are  proved,  and  if  the  jury  are  satisfied  of  the  truth  of  them, 
whether  in  their  opinion  the  party  was  insane,  and  what  was 
the  nature  and  character  of  that  insanity ;  what  state  of  mind 
did  they  indicate ;  and  what  they  would  expect  would  be  the 
conduct  of  such  a  person  in  any  supposed  circumstances."  a  So 
also  was  it  said  by  Chief  Justice  Chapman,  in  Andrews's  case 
(1868)  :  "  You  may  put  a  hypothetical  case,  and  ask  whether  it 
shows  insanity,  or,  if  the  witness  has  heard  all  the  testimony, 
whether  the  facts  in  his  opinion  indicate  insanity.  The  witness, 
however,  must  not  discriminate  upon  the  facts,  but  assuming  all 
the  testimony  to  be  true,  he  may  state  whether  or  no  they  in- 
dicate insanity."  h  But  the  weight  both  of  authority  and  argu- 
ment is,  that  when  there  is  a  conflict  of  evidence  the  witness 
should  be  limited  to  a  specific  hypothetical  case,  b^ 

(d^.)  Conclusions  of  Law. 

§  50  g.  It  is  scarcely  necessary  to  repeat  the  position  that 
responsibility  is  a  conclusion  of  law,  which  it  is  exclusively  for 
the  court  to  define,  and  as  to  which  an  expert  is  not  to  be 
permitted  to  speak,  c 

In  civil  issues  the  exclusive  control  of  the  court  over  conclu- 
sions of  law  is  invariably  asserted.  Thus  in  Vermont,  it  has 
been  ruled  not  to  be  proper  to  inquire  of  a  medical  expert, 
whether  the  person  in  question  possessed  sufficient  mental  ca- 
pacity to  transact  business  or  to  make  a  will,  because  what  is 
sufficient  capacity  to  transact  business  or  to  make  a  will  is  a 
matter  of  law,  depending  on  the  character  of  the  issue  involved,  d 

a  Com.  v.  Rogers,  7  Mete.  500.     See        b^  See  references  cited  ante,  §  50  c, 
Elwell's  Malpractice  and  Medical  Evi-    50  d, 
dence,  p.  310.  c  R.  v.  Richards,  1  P.  &  F.  87.    See 

b  Com.   V.  Andrews,  Pamph.   182.     post,  §  822. 
See  Com.  v.  Wilson,  1  Gray,  838.  d  Fairchild  v,  Bascomb,  86  Vt.  898. 
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Hence  when,  in  Missouri,  in  a  murder  trial,  the  counsel  for 
the  defendant  put  to  a  medical  expert  the  following  question : 
"  When  the  defendant  has  been  undeniably  subject  to  fits  of 
epilepsy,,  should  he  not  have  the  benefit  of  every  reasonable 
doubt  that  might  arise  as  to  his  sanity  ?  '^  it  was  correctly  decided 
by  the  supreme  court  that  the  question  was  properly  ruled  out.  e 

^fi)  Weight  to  he  attached  to  their  Testimony. 

§  60  A.  That  in  matters  of  physical  science,  experts,  when 
they  fairly  and  fully  give  the  conclusions  of  such  science,  are  to 
be  regarded  as  contributing  facts  to  the  issue  by  which,  if  true, 
court  and  jury  will  be  bound,  has  been  already  fully  shown.  It 
is  otherwise,  however,  when  they  treat  of  psychological  science, 
and  especially  of  those  branches  of  that  science  which  discuss 
mental  competency  for  the  responsible  performance  of  certain 
legal  acts.  Whatever  may  once  have  been  the  attitude  of  the 
courts  in  this  respect,  the  present  necessary  tendency  of  the 
judicial  mind  is  to  regard  the  opinions  of  experts,  on  questions 
of  responsibility,  as  of  weight  only  as  arguments  on  which  the 
court  is  ultimately  to  decide.  As  aflFording  rules  by  which 
courts  are  to  be  bound,  such  opinions  have  ceased  to  be  regarded 
as  of  any  eflBcacy.  Thus  Chief  Justice  Chapman,  of  Massachu- 
setts, on  the  trial  of  Andrews,  in  1868,/  said :  "  I  think  the 
opinions  of  experts  are  not  so  highly  regarded  now  as  they  for- 
merly were,  for,  while  they  often  afford  great  aid  in  determining 
facts,  it  often  happens  that  experts  can  be  found  to  testify  to  any 
theory,  however  absurd."  And  Judge  Davis,  of  the  supreme 
court  of  Maine,  g  went  so  far  as  to  say  :  "  If  there  is  any  kind 
of  testimony  that  is  not  only  of  no  value,  but  even  worse  than 
that,  it  is,  in  my  judgment,  that  of  medical  experts.  They  may 
be  able  to  state  the  diagnosis  of  a  disease  most  learnedly ;  but 
upon  the  question,  whether  it  had,  at  a  given  time,  reached  such 
a  stage  that  the  subject  of  it  was  incapable  of  making  a  con- 
tract, or  irresponsible  for  his  acts,  the  opinion  of  his  neighbors, 
if  men  of  good  common  sense,  would  be  worth  more  than  that 
of  all  the  experts  in  the  country."  And  Judge  Redfield,  on 
commenting  on  this  case,  says,  that  there  seems  to  be  "  but  one 
opinion  as  to  the  fact  that  this  kind  of  testimony  is  extremely 

e  State  v.  KUnger,  46  Mo.  224.  g  Neal's  case,  cited  1  Bedfield  oa 

/  Pamph.  R.  p.  356.  WiUs,  ch.  Ui.  §  18. 
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unsatisfactory We  are  more  and  more  confirmed  in  an 

opinion  that  the  difficulty  comes  largely  from   the  manner   in 

which  the  witnesses  are  selected If  the  state,  or    the 

courts,  do  not  esteem  the  matter  of  sufficient  importance  to 
justify  the  appointment  of  public  officers,  .  •  .  .  it  is  certain 
the  parties  must  employ  their  own  agents  to  do  it ;  and  it  is 
perhaps  almost  equally  certain,  that  if  it  be  done  in  thitf  mode 
it  will  produce  two  trained  bands  of  witnesses,  in  battle,  array 
against  each  other,  since  neither  party  is  bound  to  produce,  or 
will  be  likely  to  produce,  those  of  their  witnesses  who  will  not 
confirm  their  views."  So,  also,  an  eminent  federal  judge,  Judge 
Woodruff,  said  to  a  jury  in  1871,  that  "  where  the  opinion  (of 
experts)  is  speculative,  theoretical,  and  states  only  the  belief  of 
the  witness,  while  yet  some  other  opinion  is  consistent  with  the 
facts  stated,  it  is  entitled  to  but  little  weight  in  the  minds  of 
the  jury.  Testimony  of  experts  of  this  latter  description,  and 
especially  where  the  speculative  and  theoretical  character  of 
the  testimony  is  illustrated  by  opinions  of  experts  on  both 
sides  of  the  question,  is  justly  the  subject  of  remark,  and  has 
been  often  condemned  by  judges  as  of  slight  value.  And  like 
observations  apply  to  a  greater  or  less  degree  to  the  opinion  of 
witnesses  who  are  employed  for  a  purpose  and  paid  for  their 
services ;  who  are  brought  to  testify  as  witnesses  for  their  em- 
ployers  This    condemnation  is  not  always    applicable ; 

often  it  would  be  unjust.  Where  an  expert  of  integrity  and 
skill  states  conclusions  which  are  the  necessary  or  even  tlie 
usual  results  of  the  facts  upon  which  his  opinion  is  based, 
the  evidence  should  not  be  lightly  esteemed  or  hastily  dis- 
credited." h 

§  50  I.  So  far  as  concerns  mental  science,  •  we  may  safely 
affirm,  adopting  the  language  of  Chief  Justice  Chapman,  as 
given  above,  that  there  is  no  theory  so  absurd  but  that  it  has 
found  some  philosopher  by  whom  it  is  maintained.  This  maxim 
indeed,  is  not  new ;  for  it  was  substantially  uttered  centuries  ago 
by  one  of  the  most  observant  practical  jurists  whom  the  world 
ever  knew.  "  Nihil  tam  absurde  dici  potest,  quod  non  dicatur 
ab  aliquo  philosophorum."  i  Hence  there  is  no  theory  so  absurd 
but  that,  on  a  trial,  some  unique  philosopher  may  not  be  secured 

h  Woodruff,  J.,  Gay  v.  Mut.  Ins.  Co.        t  Cicero,  De  DiviDatione,  iL  58. 
2  Bigelow's  Life  Ins.  Cas.  14. 
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to  testify  that  he  believes  it.  "  Experts  have  been  found  "  to 
adopt  the  argument  of  another  work,  "  to  testify  that  no  sane 
person  commits  suicide,  and  that  all  suicides  are  insane ;  that  all 
men  are  more  or  less  insane ;  that  certain  propensities  or  facul- 
ties can  become  insane  by  themselves,  and  when  insane  are 
irresistible ;  that  very  bad  people,  and  especially  old  convicts, 
are,  as  a  rule,  insane ;  and  that  certain  signs,  which  signs  the 
great  body  of  the  profession  regarded  as  indifferent,  are  sure 
marks  that  insanity  has  set  in.  There  is,  in  fact,  no  psycholog- 
ical defence,  no  matter  how  whimsical,  that  has  not  been  based 
on  the  speculations  of  isolated  experts,  and  that  has  not  found 
some  isolated  experts  to  swear  to  it  on  trial." 

§  50  y.  "  That  the  sober  practical  thought  of  the  great  body 
of  alienists  reject  these  extravagances  cannot  be  questioned  ;  but 
how  are  tlie  views  of  this  great  body  to  be  ascertained  ?  Of 
course  it  is  easy  for  a  party  to  summon  the  single  expert  who 
may  happen  to  have  propounded  the  bizarre  theory  which  is 
necessary  to  sustain  such  party's  case.  But  how  is  such  expert 
to  be  conti'adicted  ?  How  is  it  to  be  shown  that  the  whole 
sense  of  his  profession  is  agamst  him,  and  that  he  is  himself 
laboring  under  one  of  those  delusions  to  which,  as  has  been  seen, 
men  of  science  are  as  liable  as  are  men  of  other  professions  or 
modes  of  training?  It  is  impossible  to  summon  the  whole 
profession  to  prove  this.  It  is  inadmissible  for  one  to  testify 
as  to  the  opinions  of  others.  There  is  no  supreme  court 
among  experts  by  which  conflicting  views  can  be  reconciled 
and  an  authoritative  judgment  pronounced.  There  is  no  power 
by  which  the  testifying  expert,  who  assumes  a  semi- judicial 
post,  can  be  made  to  accept  judicial  responsibilities ;  can  be 
made  to  hear  counsel  to  instruct  him  on  both  sides  of  each 
contested  point  of  psychology  ;  can  be  made  to  feel  that  he  is 
bound  to  testify  to  the  views  of  his  whole  profession.  Hence, 
when  the  trial  comes  on,  the  expert  who  is  selected  because  he 
holds  views  which  the  great  body  of  his  profession  rejects, 
testifies  often  alone,  or  with  but  slight  and  inadequate  cor- 
rection, y  From  this  have  arisen  those  outrages  on  public 
justice  which  eminent  medical  authorities  have  been  among 
the  first  to  deplore.y^     Hence  it  is  that  high  medical  authority 

j  See  1  W.  &  S.  Med.  Jur.  (1873),        /  In  New  York, by  a  statute  passed 
§  190-195,  296.  May  17, 1869  (chap.  895),  the  county 
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has  called  for  the  abandonment  of  the  present  system  of  "  vol- 
untary "  experts,  and  the  establishment  of  a  government  board, 
as  is  the  case  in  Germany.  Hence,  also,  after  one  conspicuous 
instance  of  failure  of  justice  from  this  cause,  —  that  in  the  case 
of  Mr.  Windham,  in  1866,  —  the  feeling  was  so  strong  of  the 
mischief  done  by  crowding  cases  with  incompetent  or  extrava- 
gant experts  to  the  exclusion  of  the  sober  and  authoritative, 
that  the  Lord  Chancellor  proposed  in  the  House  of  Lords, 
though  without  pressing  the  proposition  to  a  vote,  to  exclude 
such  testimony  altogether  in  commissions  of  lunacy,  except  so 
far  as  it  is  based  on  facts  within  the  personal  knowledge  of  the 
witness."  k 


judge,  in  cases  in  which  a  prisoner, 
charged  with  arson  or  murder  or  attempt 
to  murder  is  claimed  to  be  insane,  is 
authorized  to  appoint  a  commission  to 
inquire  into  the  case.  By  the  Massa- 
chusetts Gen.  Stat.  ch.  180,  §  1,  and 
Statutes  of  1862,  ch.  8,  a  provision  is 
made  for  the  official  examination  of 
convicts  alleged  to  be  insane. 

ifc  1 W.  &  S.  Med.  Jur.  §  290-5,  which 
adds  the  following :  Three  remarkable 
trials,  which  took  place  in  the  United 
States  in  1872,  exhibit  in  striking 
climax  the  capriciousness  and  unau- 
thoritativeness  of  expert  testimony  as 
thus  collected.  Mrs.  E.  G.  Wharton 
was  tried  in  Maryland  for  the  poison- 
ing of  General  Eetchum ;  and  the  ex- 
perts called  by  the  state  to  prove 
poison  were  fiaUy  contradicted  by  ex- 
perts, of  at  least  equal  authority,  called 
by  the  defence,  who  swore  that  neither 
in  symptom  nor  in  autopsy  was  poison 
shown.  A  few  months  later  occurred 
the  trial  of  Stokes  for  the  murder  of 
Fisk,  in  which  experts,  equal,  at  least 
in  re8})ect  to  number,  contradicted 
each  other  directly  on  the  question 
whether  Fisk  was  killed  by  Stokes,  or 
by  the  surgeons  i^ho  endeavored  to 
extract  Stokes's  balls.     And  in  Sep- 


tember, 1872,  as  if  to  exhibit  this 
capriciousness  in  the  strongest  possible 
relief,  followed  in  Pennsylvania  the 
second  trial  of  Dr.  Schoeppe.  He  was 
convicted,  on  the  former  trial,  on  the 
testimony  of  a  single  expert,  of  murder 
by  poison  ;  and  it  was  not  till  after  a 
delay  of  more  than  two  years,  and 
then  only  by  legislative  action,  that  a 
new  trial  was  obtained.  Then  was  it 
discovered  that  there  was  nothing  in 
the  prosecntion^s  case.  The  expert 
on  which  it  relied,  though  respectable 
and  conscientious,  had  been  guided  by 
tests  which  recent  science  has  shown 
to  be  worthless.  The  court  ordered 
an  acquittal,  on  the  ground  that  there 
was  not  even  Siprimd  facie  case  of  the 
corpus  delicti.  But  a  cruel  wrong  had 
been  done  to  the  accused  by  the  first 
trial,  as  well  as  a  great  scandal  to 
public  justice.  It  is  said  that  Dr. 
Aiken,  the  expert  who  was  called  for 
the  prosecution,  is  responsible  for  this. 
But  his  responsibility  is  largely  shared 
by  the  jurisprudence  which  assigns 
semi-judicial  authority  to  mere  fanci- 
ful volunteers,  and  by  the  legislature 
which  declines  to  establish  a  govern- 
mental board. 
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(6.)  Technical  admi%iibility  of  ex  parte  expert  Testimony. 
§  50  k.  This  point  being  of  general  application,  is  remanded 
for  future  consideration.  I    It  may  be  enough  here  to  say,  that 
wlien  strictly  ex  parte^  such  testimony  is  on  principle  inadmissi- 
ble, if  better  evidence  could  be  obtained,  m 

(/.)  The  Law  to  he  determined  by  the  Courts. 

§  50  Z.  The  opinion  has  lately  (1871-2)  been  advanced  by 
an  able  court,  n  that  it  is  for  experts  to  testify  whether  certain 
phases  of  mental  disease  constituting  irresponsibility  exist ;  and 
that  this  is  not  a  question  of  law  but  of  fact.  The  practical 
objections  to  vesting  experts  with  this  authority  have  been  al- 
ready noticed.  But  whatever  be  the  weight  assigned  to  these 
objections,  the  great  preponderance  of  Anglo-American  adjudica- 
tions reaffirms  the  position,  that  the  determination  of  what  re- 
sponsibility is  belongs  not  to  the  jury,  nor  to  experts,  but  to  the 
court.  0 

And  not  only  does  authority  but  analogy  lead  us  to  the  same 
result.  Experts  are  admissible  to  determine  the  age  of  infants,^ 
and  no  doubt  would  be  willing  to  emit  speculations  without  limit 
as  to  the  various  stages  in  which  infancy  may  be  supposed  to  be 
endowed  with  responsible  reason ;  but  this  is  a  function  the 
courts  confine  exclusively  to  themselves. j^^  Coverture  is  to  be 
proved  as  a  matter  of  fact,  but  its  responsibilities  and  irresponsi- 
bilities are  solely  questions  of  law.  And  the  reason  is  that  the 
determination  of  the  relations  of  reason  to  responsibility  does  not 
properly  belong  to  experts,  who  hear  no  counsel,  are  bound  by 
no  precedents,  are  subordinated  to  no  court  of  appeal,  receive 
necessarily  no  exhaustive  and  dispassionate  preliminary  educa- 
tion, and  are  appointed  not  by  the  state,  but  by  parties  who  have 
particular  theories  to  make  good.  This  great  function  belongs 
to  judges,  who  are  appointed  irrespective  of  particular  issues 
by  the  supreme  authority,  who  have  judicial  education  and 
habits .  more  or  less  fixed,  who  are  bound  by  precedent,  who 

I  Post,  §  821  A.  of  this  position,  the  reader  is  referred 

m  See  State  v.  Hays,  22  La.  An.  89.  to  1  W.  &  S.  Med.  Jur.  §  118-119,  194. 

n  State  v.  Pike,  49  N.  H.  899 ;  State  p  Post,  §  63. 

V,  Jones,  50  N.  H.  869.  p^  Post,  §  58. 
o  Post,  §  821.    For  a  full  indication 
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hear  counsel,  who  are  subject  to  impeachment,  and  whose  errors 
are  corrected  by  a  court  of  appeal. 

(^.)  Scientific.  Treatises. 

§  60  m.  Judge  Redfield^  tells  us  that  the  reading  before  the 
jury  of  "  general  treatises  upon  scientific  and  professional  sub- 
jects has  been  allowed  by  many  courts,  either  as  part  of  the  testi- 
mony or  of  the  argument  of  counsel.  But  when  objected  to,  they 
have  not  generally  been  allowed  to  be  read,  either  to  court  or 
jury.'V  According  to  the  practice  in  England,  medical  witnesses 
may  be  asked  how  far  their  opinion  is  founded  on  books,  and 
may  refer  to  such  books,  s 

Where  this  rule  obtains,  and  where  counsel,  in  their  argument 
to  the  jury,  read  from  medical  books  not  in  evidence,  or  proved 
to  be  authority  upon  the  subject,  it  is  the  duty  of  the  court,  to 
instruct  the  jury  that  such  books  are  not  evidence,  but  theories 
simply  of  medical  men.t  At  the  same  time  it  must  be  remem- 
bered that  books  of  science  relating  to  the  law  of  the  issue,  may 
be  read  in  argument  to  the  court.  Such  study  by  the  court  is 
in  fact  of  great  value  to  public  justice.  "  I  believe  that  those 
judges,"  well  said  Chief  Justice  Homblower,  when  speaking 
judicially  on  this  point,  "  who  carefully  study  the  medical 
writers,  and  pay  the  most  respectful  attention  to  their  scientific 
researches  on  the  subject,  will  seldom  if  ever  submit  a  case  to  a 
jury  in  such  a  way  as  to  hazard  the  conviction  of  a  wronged 
man."M  And  a  learned  judge  (Bartley,  C.  J.)  has  justly  said, 
that  even  as  to  argument  to  the  jury,  "  a  pertinent  quotation, 
or  extract  from  a  book  of  science  or  art.  Us  well  as  from  a  clas- 
sical, historical,  or  other  publication,  may,  by  way  of  illustration, 
be  not  only  admissible,  but  sometimes  highly  proper.  And  it 
would  seem  to  make  no  difference  whether  it  is  repeated  by 
counsel  from  recollection,  or  read  from  a  book.     It  would  be  an 

q  1  Redfield  on  Wills,  p.  145.  264.     Contra,  Carter  v.  State,  2  Car- 

r  For  I  his  he  cites  Com.  r.  Wilson,  ter,  617;  Gehrke  r.  State,  13  Texas, 

1   Gray,  337  ;  Washburn  r.  Cuddihy,  568  ;  State  v.  O'Brien,  7  R.  I.  336. 

8  Gray,  430 ;  Ashworth  v.  Kittridjje,  8  Cocks  r.  Purday,  2  Car.  &  K.  270  ; 

12  Cuj«h.  193.     Such  books  have  been  Collier  v.  Simpson,  5  C.  &  P.  74.    See 

allowed  to  be  read  in  Indiana,  Iowa,  McNaghten's  case,  10  CI.  &  F.  200. 

and  Wisconsin  :  Cory  r.  Silcox,  6  Ind.  t  Yoe  t;.  People  State  of  Illinois,  49 

39;  Bowman  v.  Torr,  8  Iowa,  571  ;  and  111  410. 

Lunning  v.  State,  1  Chandler  (Wis.),  u  1  Zabriskie  (N.  J.),  196. 
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abuse  of  this  privilege,  however,  to  make  it  the  pretence  of  get- 
ting improper  matter  before  the  jury."v 

7.  By  whom  and  how  the  Defence  of  Insanity  may  he  taken. 

[^See  as  to   Virginia  Practice^  Stat,  1866,  ch.  ccvii.  §  14;    ch. 
ccviiu  §  14,  li5,  &c.] 

§  51.  Whatever  may  once  have  been  thought,  it  is  now  gen- 
erally settled  in  practice  that  the  defence  of  insanity  may  be 
taken  by  the  friends  and  counsel  of  a  prisoner,  even  though  this 
course  be  objected  to  by  himself,  v^ 

§  52.  In  an  English  case,  a  man  was  indicted  for  shooting  at 
his  wife  with  intent  to  murder  her,  &c.,  and  was  defended  by 
counsel,  who  set  up  for  him  the  defence  of  insanity.  The  pris- 
oner, however,  objected  to  such  a  defence,  asserting  that  he  was 
not  insane,  and  he  was  allowed  by  the  judge  to  surest  ques- 
tions, to  be  put  by  the  learned  judge  to  the  witnesses  for  the 
prosecution,  to  negative  the  supposition  that  he  was  insane  ;  and 
the  judge  also,  at  the  request  of  the  prisoner,  allowed  additional 
witnesses  to  be  called  on  his  behalf  for  the  same  purpose.  They, 
however,  failed  in  showing  that  the  defence  was  an  incorrect 
one  ;  and,  on  the  contrary,  their  evidence  tended  to  establish  it 
more  clearly,  and  the  prisoner  was  acquitted  on  the  ground  of 
insanity,  w 

§  53.  If  one  who  had  committed  a  capital  offence  become  nan 
compos  mentis  before  conviction,  he  shall  not  be  arraigned ;  and 
if  after  conviction,  he  shall  not  be  executed,  x  By  the  common 
law,  if  it  be  doubtful  whether  a  criminal  who,  at  his  trial,  in  ap- 
pearance is  a  lunatic,  be  such  in  truth  or  not,  it  shall  be  tried  by 
the  jury  who  are  charged  to  try  the  indictment,  y  by  an  in- 
quest of  office,  to  be  returned  by  the  sheriff  of  the  county 
wherein  the  court  exists ;  z  or,  being  a  collateral  issue,  the  fact 
may  be  pleaded  and  replied  to  ore  tenus  and  a  venire  awarded, 
returnable    instanter,  in  the  nature  of  an  inquest  of   office,  a 

V  Leggv.  Drake,  1  McCook,  286.  y  Bac.  Ab.  "Idiot"  (B) ;   R.    v. 

v^  State  r.  Patten,  10  La.  Ann.  R.  Ley,   1    Lewin,  289 ;    1    Rubs.  C.  & 

299.  M.  14. 

w  YLv,  Pearce,  9  C.  &  P.  667.  z  1  Hawk.  p.  6,  c.  1,  8.  4. 

X  Hale'a  Sum.  10 ;  1  Hawk.  c.  1,  s.  a  Post  46  ;  1  Lev.  61 ;  Russ.  C.  & 

8 ;  4  Bla.  Com.  24.  M.,  by  Greaves,  14. 
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If  it  be  found  by  the  jury  that  the  party  only  feigns  himself  luna- 
tic, and  he  still  rebiae  to  answer,  he  was,  before  the  7  &  8  Geo. 
4,  c.  28,  8.  2,  dealt  with  as  one  who  stood  mute,  and  as  if  he 
had  confessed  the  indictment ;  but  now,  by  virtue  of  that  enact- 
ment, a  plea  of  not  guilty  may  be  pleaded.  The  principal  point 
to  be  considered  by  the  jury  would  be,  whether  the  defendant 
was  of  sufficient  intellect  to  comprehend  the  course  of  the  pro- 
ceedings on  the  trial,  so  as  to  be  able  to  make  a  proper  defence,  b 
Whether  the  prisoner  was  sane  or  insane  at  the  time  the  act  was 
committed,  is  a  question  of  fact  triable  by  the  jury,  and  depend- 
ent upon  the  previous  and  contemporaneous  acts  of  the  party,  c 

§  54.  In  Massachusetts,  where  one,  having  committed  a  hom- 
icide, was  sent  to  the  house  of  correction,  pursuant  to  stat.  1797, 
c.  61,  s.  3,  as  a  person  dangerous  to  go  at  large,  and  was  then 
tried  for  murder,  and  acquitted  on  the  ground  of  insanity,  the 
court  remanded  him  to  the  house  of  correction  till  he  should  be 
duly  discharged,  d  But  by  the  general  statutes  it  is  provided  that 
"  when  any  person  indicted  for  an  oflEence  is  on  trial  acquitted 
by  the  jury,  by  reason  of  insanity,  the  jury,  in  giving  their 
verdict  of  not  guilty,  shall  state  it  was  given  for  such  cause  ;  and 
thereupon,  if  his  discharge  or  going  at  large  is  deemed  man- 
ifestly dangerous  to  the  peace  and  safety  of  the  community, 
the  court  may  order  hin^  to  be  committed  to  one  of  the  state 
lunatic  hospitals;  otherwise  he  shall  be  discharged." e  In  the 
same  state,  in  case  of  insanity,  "  the  grand  jury  shall  certify 
that  fact  to  the  court,"  and  thereupon  the  court  is  required  to 
take  order  on  the  premises./  In  New  York,  it  has  been  judi- 
cially held  that  the  test  of  insanity,  when  set  up  to  prevent  a 
trial,  is,  whether  the  prisoner  is  mentally  competent  to  make  a 
rational  defence.^  On  a  preliminary  trial  to  determine  whether 
the  defendant  is  sane  enough  to  make  a  rational  defence,  the  de- 
fendant is  not  entitled  to  peremptory  challenges  ;  but  challenges 
for  cause  may  be  made,  h 

By  the  New  York  revised  statutes,  "  no  act  done  by  a  person 

b  See  R.  ».  Pritchard,  7  C.  &  P.  803,        e  Gen.  Stat.  ch.  178,  §  1 7.     See  7 

305  ;  1  Lewin,  84,  S.  C.  Gray,  584  ;  Rev.  Stat.  Mass.  c.  138,  s. 

c  R.V.  Haswell,  R.  &  R.  458.  IS. 

d  Com.  V,  Meriam,  7  Mass.   168.       /  Ibid.  c.  136,  s.  15.    See  Gen.  Stat. 

See  Com.  r.  Braley,  1  Mass.  108;  13  ch.  171,§  15. 

Mass.  299 ;  Com.  v.  Battes,  1   Mass.        ff  Freeman  i;.  People,  4  Denio,  10. 
95.  h  Ibid. 
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in  a  state  of  insanity  can  be  punished  as  an  offence ;  and  no  in- 
sane person  can  be  tried,  sentenced  to  any  punishment,  or  pun- 
ished for  any  crime  or  offence,  while  he  continues  in  that  state,  t 
In  the  same  state,  by  the  act  of  May  17, 1869,  chap.  895,  "  if  any 
person  in  confinement  under  indictment  for  the  crime  of  arsan^  or 
murder  or  attempt  at  murder^  shall  appear  to  be  insane,  the  county 
judge  of  the  county  where  he  is  confined  shall  institute  a  careful 
investigation,  call  two  or  more  respectable  physicians  and  other 
credible  witnesses,  invite  the  district  attorney  to  aid  in  the  ex- 
amination, and  if  it  be  deemed  necessary,  call  a  jury,  and  for  that 
purpose  is  fully  empowered  to  compel  the  attendance  of  wit- 
nesses and  jurors;  and  if  it  is  satisfactorily  proved  that  such 
person  is  insane,  said  judge  may  discharge  such  person  from  im- 
prisonment, and  order  his  safe  custody  and  removal  to  one  of  the 
state  lunatic  asylums,"  &c. 

In  Pennsylvania,  the  revised  act  (1860)  provides  as  follows : 
"  In  every  case  in  which  it  shall'  be  given  in  evidence,  upon  the 
trial  of  any  person  charged  with  any  crime  or  misdemeanor, 
that  such  person  was  insane  at  the  time  of  the  commission  of 
the  offence,  and  he  shall  be  acquitted,  the  jury  shall  be  required 
to  find  specially  whether  such  person  was  insane  at  the  time  of 
the  commission  of  such  offence,  and  to  declare  whether  he  was 
acquitted  by  them  on  the  ground  of  such  insanity ;  and  if  they 
shall  so  find  and  declare,  the  court  before  whom  the  trial  is  had 
shall  have  power  to  order  him  to  be  kept  in  strict  custody,  in 
such  place  and  in  such  manner  ba  to  the  said  court  shall  seem 
fit,  at  the  expense  of  the  county  in  which  the  trial  is  had,  so  long 
as  such  person  shall  continue  to  be  of  unsound  mind.  The  same 
proceedings  may  be  had  if  any  person  indicted  for  an  offence 
shall,  upon  arraignment,  be  found  to  be  a  lunatic,  by  a  jury 
lawfully  empanelled  for  the  purpose  ;  or  if,  upon  the  trial  of  any 
person  so  indicted,  such  person  shall  appear  to  the  jury  charged 
with  such  indictment  to  be  a  lunatic,  the  court  shall  direct  such 
finding  to  be  recorded,  and  may  proceed  as  aforesaid,  y  In 
every  case  in  which  any  person  charged  with  any  offence  shall 
be  brought  before  the  court  to  be  discharged  for  want  of  prosecu- 
tion, and  shall,  by  the  oath  or  affirmation  of  one  or  more  cred- 
ible persons,  appear  to  be  insane,  the  court  shall  order  the  district 
attorney  to  send  before  the  grand  jury  a  written  allegation  of 
i  2  Rev.  Stat.  582-3.  j  Rev.  Act,  1860,  p.  44C. 
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such  insanity  ;  in  the  nature  of  a  bill  of  indictment ;  and  there- 
upon the  said  grand  jury  shall  make  inquiry  into  the  case,  as  in 
cases  of  crimes,  and  make  presentment  of  their  finding  to  said 
court  thereon  ;  and  thereupon  the  court  shall  order  a  jury  to  be 
empanelled  to  try  the  insanity  of  such  person  ;  but  before  a  trial 
thereof  be  ordered,  the  court  shall  direct  notice  thereof  to  be 
giyen  to  the  next  of  kin  of  such  person,  by  publication  or  other- 
wise, as  the  case  requires ;  and  if  the  jury  shall  find  such  person 
to  be  insane,  the  like  proceedings  may  be  had  as  aforesaid.  If 
the  kindred  or  friends  of  any  person  who  may  have  been  ac- 
quitted as  aforesaid,  on  the  ground  of  insanity,  or  in  the  default 
of  such,  the  guardians,  overseers,  or  supervisors  of  any  county, 
township,  or  place  shall  give  security  in  such  amount  as  shall  be 
satisfactory  to  the  court,  with  condition  that  such  lunatic  shall  be 
restrained  from  the  commission  of  any  oflEence,  by  seclusion  or 
otherwise,  it  shall  be  lawful  for  the  court  to  make  an  order  for 
the  enlargement  of  such  lunatic,  and  his  delivery  to  his  kindred 
or  friends,  or,  as  the  case  may  be,  to  such  guardians,  overseers,  or 
supervisors.  The  estate  and  effects  of  every  such  lunatic  shall, 
in  all  cases,  be  liable  to  the  county  for  the  reimbursement  of  all 
costs  and  expenses  paid  by  such  county  in  pursuance  of  such 
order;  but  if  any  person  acquitted  on  the  grounds  of  insanity 
shall  have  no  estate  or  effects,  the  county,  township,  or  place  to 
which  such  lunatic  may  be  chargeable  under  the  laws  of  this  com- 
monwealth relating  to  the  support  and  employment  of  the  poor, 
shall,  after  notice  of  his  detention  aforesaid,  be  liable  for  all 
costs  and  expenses  as  aforesaid,  in  like  manner  as  if  he  had  be- 
come a  charge  upon  any  township  not  liable  for  his  support  under 
the  laws  aforesaid." 

The  finding  of  a  juiy  upon  a  preliminary  issue,  to  the  effect 
that  the  prisoner  was  then  sane,  cannot  be  taken  into  consider- 
ation upon  the  question  of  insanity  set  up  as  a  defence,  upon  the 
trial  of  the  indictment ;  and  where  the  court,  on  the  trial  of  the 
indictment,  refused  to  permit  evidence  to  be  given  that  the  pris- 
oner was  insane  at  any  time  after  the  finding  of  the  verdict  on 
the  preliminary  issue,  and  excluded  the  opinions  of  medical  wit- 
nesses formed  from  an  observation  of  the  prisoner  after  that  time, 
as  to  his  insanity  when  the  offence  was  committed,  such  ruling 
was  held  erroneous,  k 

k  Rev.  Act,  1860,  p.  446. 
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It  has  been  held  not  error  to  require  a  defendant  to  plead  ^^  not 
guilty, ''  in  addition  to  his  special  plea  of  insanity.  Z 

He  who  incites  a  madnian  to  do  a  murder  or  other  crime  is  a 
principal  offender,  and  as  much  punishable  as  if  he  had  done  it 
himself,  m 

8.  Preiumption  of  Sanity^  and  when  stick  Presumption  shifts. 

§  55.  By  the  common  law,  erery  man  is  presumed  to  be  sane 
until  the  contrary  be  proved ;  and  the  better  opinion  is,  that 
when  insanity  is  set  up  by  the  defendant,  it  must  be  proved  as 
a  substantive  fact  by  the  party  alleging  it,  on  whom  lies  the 
burden  of  proof,  n 

Three  distinct  theories  have  been  propounded  as  to  the  d^ree 
of  evidence  requisite  to  justify  a  conviction  on  the  issue  of  in- 
sanity. 

The  first  is,  that  insanity,  as  a  defence  of  confession  and  avoid- 
ance, must  be  proved  beyond  reasonable  doubt ;  and  that,  un- 
less this  be  done,  the  jury,  the  case  of  the  prosecution  being 
otherwise  proved,  are  to  convict.  This  is  expressed  by  Horn- 
blower,  C.  J.,  as  follows :  "The  proof  of  insanity  at  the  time  of 
committing  the  act  ought  to  be  as  clear  and  satisfactory,  in  order 
to  acquit  him  on  the  ground  of  insanity,  as  the  proof  of  commit- 
ting the  act  ought  to  be  to  find  a  sane  man  guilty."  o  Such  is 
the  English  rule.jp 

§  55  a.  The  second  is,  that  the  jury  are  to  be  governed  by 
the  preponderance  of  evidence;  and  are  not  to  require  insan- 
ity to  be  made  out  beyond  reasonable  doubt,  y  This  view  is 
maintained   in  Maine  ;  r  in  Massachusetts ;  s   in  New  York ;  s^ 

I  Long  t7.  State,  38  6a.  491.  583 ;  Loefiner  v.  State,  10  Ohio,  699 ; 

m  1    Hawk.    c.   1,   s.  7.      Post,  §  R.  c,  Layton,  4  Cox  C.  C.  149. 

112.  o  State  v.  Spencer,  1  Zabriskie,  202. 

n  R.  w.  Stokes,  8  C.  &  K.  188 ;  R.  See  post,  §  711. 

V,  Taylor,  4  Cox  C.  C.  155  ;  U.  S.  r.  ;>  1  W.  &  St.  Med.  J.  §  225,  226. 

Lawrence,  4  Cranch  C.  C.  514  ;  Atty.  q  See  Com.  r.  Eddy,  7  Gray,  588 ; 

V.  Parnther,  3  Brown  C.  C.  441  ;  U.  Com.  v,  Rogers,  7  Mete.  500 ;  Loefiner 

S.  V.  McGlue,  1    Curtis,  1 ;   State  v.  v.  State,  10  Ohio,  599. 

Spencer,  1    Zabriskie,  202  ;   State  v.  r  State   r.  Lawrence,   57  Me.  574 

Brandon,  8  Jones  N.  C.  463;  State  v,  (1870). 

Starke,   1    Strobhart,  479;   State  v.  s  Com.  ».  Eddy,  7  Gray,  188 ;  Com. 

Bringer,  5  Ala.  244  ;  People  v.  Myers,  t?.  Rogers,  7  Mete.  600 ;  Com.  r.  Heath, 

20    Cal.   518 ;    Boswell   v.   Com.    20  11  Gray,  303. 

Grattan,  860;  Com.  i?.  Eddy,  7  Gray,  s^  Ferris  v.  People,  35  N.  Y.  125; 
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in  Ohio ;  t  in  Illinois  ;  u  in  Missouri,  it  being  there  now  held, 
that  '*  preponderance,"  but  not  "  dear  preponderance,"  is  re- 
quired ;  V  in  California ;  w  in  Iowa ;  x  and  in  Arkansas,  y 

§  556,  A  third  view  is,  that  in  such  an  issue  the  prosecution 
must  prove  sanity  beyond  reasonable  doubt.  Thus  in  a  case  in 
Michigan,  in  1869,  while  it  was  admitted  that  sanity  was  the 
normal  condition  of  the  mind,  and  t&at  the  prosecution  might 
rest  upon  the  presumption  that  the  accused  was  sane  when  he 
committed  the  act,  until  it  is  overcome  by  the  opposite  case, 
it  was  nevertheless  determined,  that,  when  any  evidence  which 
tends  to  overthrow  that  presumption  is  given,  the  jury  are  to 
examine,  weigh,  and  pass  upon  it,  with  the  understanding  that, 
although  the  initiative  in  presenting  the  evidence  is  taken  by  the 
defence,  the  burden  of  proof  upon  this  part  of  the  case,  as  well 
as  upon  the  other,  is  upon  the  prosecution  to  establish  the  condi- 
tions of  the  guilt,  z 

Similar  views  have  been  maintained  by  other  American 
courts ;  and  it  has  been  not  infrequently  ruled,  that,  where 
there  is  reasonable  doubt  as  to  sanity,  the  jury  must  acquit,  a 

§  55  (?.  The  conflict  which  has  been  just  noticed  has  arisen  from 
the  habit  of  viewing  the  plea  of  insanity  as  an  ordinary  defence 
of  the  nature  of  confession  and  avoidance,  or  as  in  some  way 
entering  into  the  merits  of  the  question  of  innocence  or  guilt. 
Such,  however,  is  not  the  case.  It  is  rather  in  the  nature  of  a 
plea  to  the  jurisdiction,  or  a  motion  to  change  the  venue.  The 
defendant,  through  his  counsel  and  friends,  comes  in  and  says 
that  he  is  not  amenable  to  penal  jurisdiction.    He  is  not  a  moral 

Walter  v.  People,  S2  N.  Y.  147.   See  a  Smith  v.  Com.  1   Duvall  (Ky.), 
the    able   argument    by    Mr.    H.   L.  224,  though  in  a  subsequent  case  this 
Clinton  in  N.  Y.  Senate,   April  15,  was  qualified  by  saying  that  a  tnere 
1873.  doubt  was  not  enough ;  the  doubt  must 
t  Loeffner  v.  State,  10  Ohio,  599.  be  truly  reasonable.    Kriel  v.  Com.  5 
u  Fisher  t7.  People,   23    111.   283  ;  Bush,  362.     See  also  Polk  v.  State,  19 
Hopps  r.  People,  31  111.  385.  Ind.  170  ;  State  v.  Marler,  2  Ala.  43  ; 
V  Sute  V.  Hundley,  46   Mo.   414  People  v.  McCann,  16  N.  Y.  58.     The 
(1870),  somewhat  qualifying  State  v,  true  meaning  of  the  latter  case  is  ex- 
Klingler,  48  Mo.  127.  pressed  in  Mr.  H.  L.  Clinton's  argu- 
te People  t'.  Coffman,  24  Cal.  280.  ment  in  the  N.  Y.  Senate,  April  15, 
X  State  V.  Felter,  82  Iowa,  50.  1873.    Bradley  v.  State,  31  Ind.  492 ; 
y  McKenzie  v.  State,  26  Ark.  334.  Stevens  v.  State,  31  Ind.  485 ;  State  v. 
z  People  V.  Garbutt,  17  Mich.  9.  Jones,  50  N.  H.  370. 
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agent ;  he  is  insane  ;  he  cannot  be  tried  by  the  principles  of  penal 
law ;  he  is  not  the  snbject  of  adjudication.  To  apply  to  such  an 
issue  the  maxims  of  criminal  jurisprudence,  constructed  to  guide 
in  determining  the  question  of  guilt  or  innocence,  is  2l  petitio  prinr 
cipiu  These  maxims,  e.  g.  the  presumptions  of  innocence  and  of 
intent,  assume  that  the  defendant  is  either  innocent  or  guilty ; 
but  the  defendant,  if  the  plea  of  insanity  is  good,  can  be  neither. 
It  is  B,  petttio  prineipii^  therefore,  to  speak  of  his  being  presumed  to 
be  innocent ;  for,  not  being  a  moral  agent,  he  cannot  be  innocent. 
It  is  also  a  petitio  prindpU  to  speak  of  presumption  of  intent 
arising  from  guilt,  for,  not  being  a  moral  agent,  he  cannot  be 
guilt3^  The  defence  being  that  he  is  not  amenable  to  penal  ad- 
judication, —  that  he  is  a  being  outside  of  the  law,  — the  maxims 
as  to  guilt  or  innocence  belong  entirely  to  another  issue,  and  have 
no  relevancy.  If  a  plea  to  the  jurisdiction  is  entered  to  the 
effect,  for  instance,  that  the  offence  alleged  was  committed  in  a 
foreign  country,  against  a  foreign  prince,  or  if  there  be  a  motion 
for  a  transfer  of  venue,  the  court,  in  ruling  the  question,  has 
nothing  to  do  with  presumptions  of  innocence  or  guilt.  It  is 
governed  by  a  preponderance  of  testimony.  A  fortiori  must  this 
be  the  case  on  the  issue  of  insanity,  when  the  defence  is  not 
partial  or  exceptional,  but  universal  and  thorough  unamen>ahility 
to  criminal  process. 

§  55  d.  The  impracticability  of  any  other  fixed  standard  can  be 
readily  demonstrated.  A  man,  for  instance,  is  tried  for  assault, 
in  a  jurisdiction  where,  on  a  verdict  of  insanity  being  rendered, 
the  law  is  that  the  defendant  shall  be  committed  to  permanent 
close  confinement  in  the  "  criminal "  wards  of  a  public  insane 
asylum.  If  he  be  convicted  of  the  assault,  his  punishment  is  a 
fine  and  a  few  days'  imprisonment.  If  he  be  acquitted  on  the 
ground  of  insanity,  he  is  incarcerated  permanently  in  an  asylum. 
The  judge,  in  conformity  vrith  the  decisions  last  mentioned, 
charges  the  jury  that  if  there  is  "  any  doubt  as  to  the  defendant's 
sanity,"  he  must  be  found  insane.  Hence  we  have  a  man,  simply 
because  a  doubt  is  raised  as  to  his  sanity,  declared  insane,  and 
condemned  to  unlimited  imprisonment  in  an  asylum.  The  de- 
fence may  not  have  been  taken  by  himself.  It  may  have  been 
the  pretext  of  relatives  or  rivals,  who,  finding  him  troublesome, 
desire  to  get  him  out  of  the  way.  This  would  make  no  differ- 
ence, for  the  very  first  principle  of  the  defence  of  insanity  is 
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that  it  should  not  be  taken  by  the  defendant  himself,  who,  it  is 
supposed,  is  not  competent  to  take  it.  But,  whether  taken  by 
his  friends,  op  by  those  secretly  hostile  to  his  remaining  free,  we 
must  accept,  if  we  adopt  the  view  just  stated,  the  monstrous 
proposition  that  a  man  is  to  be  decreed  a  lunatic,  and  stripped  of 
liberty  and  civil  rights,  npt  upon  proof  that  he  is  insane,  but 
simply  because  as  to  his  sanity  there  has  been  raised  a  doubt. 

§  55  e.  Or  let  us  take  the  alternative,  and  suppose  the  trial  to 
occur  in  a  jurisdiction  in  which  a  verdict  of  insanity  is  not  fol- 
lowed by  incarceration  in  an  asylum,  but  where,  to  produce  this 
result,  there  must  be  an  inquisition  of  lunacy.  Suppose  that  the 
defendant,  on  a  plea  of  lunacy  to  an  indictment  for  crime,  is  ac- 
quitted, not  because  there  is  not  a  preponderance  of  evidence  to 
prove  him  sane,  but  becausa  this  sanity  is  not  proved  beyond 
reasonable  doubt.  Suppose,  then,  he  being  thus  acquitted  on  the 
ground  of  insanity  and  being  a  dangerous  person  to  go  at  large, 
an  inquisition  of  lunacy  is  taken  out,  and  the  case  goes  to  trial 
on  the  same  evidence.  Of  course,  on  such  an  issue,  mere  doubt 
as  to  his  sanity  will  not  support  a  finding  of  insanity,  and  so  the 
judge  is  bound  to  tell  the  jury,  and  a  verdict  of  sanity  is  found. 
Hence,  it  may  be,  by  the  same  court  and  the  same  judges  (as  is 
the  case  in  our  ordinary  county  court  practice),  juries  are  directed 
to  find  the  same  man,  and  it  may  be  in  one  and  the  same  term, 
both  sane  and  insane.  Nor  is  this  a  merely  speculative  mischief. 
It  involves  a  great  failure  of  justice,  for  it  not  only  disturbs  the 
community  by  setting  forth  an  uncertain  and  fluctuating  standard 
on  the  great  question  of  penal  responsibility,  but  it  declares  that 
there  is  a  class  of  men  too  insane  to  be  imprisoned  for  crime, 
and  yet  not  insane  enough  to  be  imprisoned  as  lunatics,  and  who, 
without  any  power  to  restrain  them,  must  be  allowed  to  run  at 
large.  But  this  cannot  be.  Of  all  questions  this  is  the  one  that 
most  demands  uniformity  of  decision.  And  this  uniformity  can 
only  be  reached  by  declaring  that  in  all  cases  sanity  or  insanity 
is  to  be  determined  by  preponderance  of  proof,  c 

9.  Facts  from  which  Insanity  may  be  inferred. 
(a.)  Prior  or  Svhsequent  Insanity. 
§  56.  When  habitual  insanity  is  proved  to  have  existed  prior 
c   1  W.  &  S.  Med.  Jur.  (1872),  §  268-9. 
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to  the  commission  of  an  act,  it  mil  be  presumed  to  have  contin- 
ued, unless  the  contrary  be  proved,  down  to  the  specific  time,  d 
It  is  otherwise,  however,  when  the  proof  is  of  temporary  or  spas- 
modic mania,  e  or  of  delirium  tremens./ 

Evidence,  therefore,  of  prior  insane  conduct  and  declarations 
will  always  be  received  ;g  and  so  may  that  of  subsequent  attacks 
of  derangement,  h 

(6.)  Phyncal  Peculiarities. 

§  56  a.  As  facts  from  which  insanity  may  be  inferred,  it  is 
admissible  to  prove  epilepsy  ;  i  cerebral  peculiarities  and  anoma- 
lies of  sensibility,  pulse,  secretion,  and  of  senses  ;j  and  to  put 
in  evidence  the  history,  conversation,  writings,  and  deportment  of 
the  patient,  so  far  as  they  bear  on  the  issue,  k 

So  it  is  admissible,  in  order  to  Show  menta.1  incapacity,  when 
the  defendant,  under  trial  for  larceny,  has  been  shovm  to  be  an 
opium-eater,  and  to  have  been  deprived  of  his  accustomed  supply 
of  the  drug,  to  prove  by  competent  testimony  the  effect  of  such 
deprivation  on  his  mental  condition.  I 

((?.)  Hereditary  Tendency. 
§  57.  As  a  rule,  it  is  competent  to  prove  insanity  in  the  fam- 
ily of  the  party  under  examination.  P 

d  State  f.  Spencer,  1  Zabriskie,  196 ;    Insanity  of  the  prisoner,  at  the  instant 


State  v.  Huting,  6  Bennett,  464 ;  State 
».  Bringer,  5  Alab.  244;  State  v. 
Starke,  1  Strobh.  479 ;  R.  v,  Stokes, 
3  C.  &  K.  188 ;  R.  17.  Layton,  4  Cox  C. 
C.  149;  Cartwright  v,  Cartwright,  1 
Phillimore,  100 ;  Hoge  «.  Fisher,  1  P. 
C.  C.  R.  163;  Hix  v,  Whittemore,  4 
Mete.  545 ;  1  Jarm.  on  Wills  (2d  Am. 
ed.),  65  ;  1  Wh.  &  St.  Med.  Jur.  §  61-4. 

e  Ibid. ;  State  v.  Reddick,  7  Kans. 
143 ;  Lewis  v.  Baird,  S  McLean,  56 ; 
People  V.  Francis,  38  Cal.  183. 

/  State  V.  Sewell,  3  Jones  Law  (N. 
C),  245  ;  People  v.  Francis ;  State  v. 
Reddick,  supra. 

g  Vance  v.  Com.  2  Virginia  Cases, 
132;  U.  S.  V.  Sharp,  1  PetcM  C.  C. 
118;  McAllister  v.  State,  17  Alab. 
434  ;  McLean  v.  State,  16  Alab.  672 ; 
Lake  v.  People,  1  Parker  C.  C.  495. 
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of  the  commission  of  the  ofience,  can 
only  be  established  by  evidence  tend- 
ing to  prove  that  he  was  insane  at 
some  period  before  or  afterwards.  Peo- 
ple V.  March,  6  Cal.  543. 

A  See  1  W.  &  S.  Med.  Jur.  §  378; 
People  r.  March,  6  Cal.  543. 

»  1  W.  &  8.  Med.  Jur.  §  470. 

j  Ibid.  §  84  7.  But  it  has  been  ruled 
that  family  and  neighborhood  reputa- 
tion is  not  admissible  to  prove  that  the 
prisoner  was  permanently  injured  in 
his  mind,  by  reason  of  an  injury  which 
he  had  received.  Choice  v,  Stat«,  31 
Ga.  424. 

k  Ibid.  §  378-388.    See  ante  §  50  a. 

I  Rogers  v.  State,  33  Ind.  543. 

U  R.  17.  Tucket,  1  Cox  C.  C.  103 ; 
R.  V.  Oxford,  9  C.  &  P.  525  ;  Smith  w. 
Kramer,  1  Am.  Law  Reg.  353 ;  1  Wh. 
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It  has  been  said  that  where  hereditary  insanity  is  oflEered  as  an 
excuse  for  crime,  it  must  appear  that  the  kind  of  insanity  pro- 
posed to  be  proven  is  no  temporary  malady,  but  that  it  is  noto- 
rious, and  of  the  same  species  as  that  with  which  other  members 
of  the  family  have  been  afflicted,  m  But  this  last  qualification 
cannot  be  sustained,  as  insanity  rarely  descends  in  the  same  com- 
mon type,  but  varies  with  individuals,  n 

Of  course  proof  of  hereditary  insanity  can  only  be  admitted  as 
cumulative  evidence.  By  itself,  the  insanity  of  ancestors  is  no 
defence,  o 

Evidence  that  certain  causes  might  induce  insanity,  is  not  ad- 
missible without  laying  or  oflFering  to  lay  a  basis  of  proof  to  show 
that  insanity  actually  existed,  p 

10.  Predisposition  to  Insanity  as  lowering  Grade  of  Guilt. 

§  57  a.  It  was  formerly  held  that  insanity  and  sanity  were  as 
states  sharply  distinguishable ;  and  that  men  were  either  wholly 
sane,  so  as  to  be  wholly  responsible,  or  wholly  insane,  so  as  to 
be  wholly  irresponsible.  Psychologically,  however,  this  position 
is  now  abandoned  as  unsound.  There  are  many  degrees  of  both 
sanity  and  insanity;  and  the  two  states  approach  each  other 
by  imperceptible  gradations,  as  day,  to  adopt  an  illustration 
borrowed  from  Burke,  melts  into  night.  There  are  therefore 
certain  phases  of  mind,  which  cannot  be  positively  spoken  of 
as  either  sane  or  insane.  Is  a  man  in  one  of  these  phases  to  be 
acquitted  of  crime?  If  so,  he  would  be  a  dangerous  member  of 
any  commimity,  for,  not  being  positively  insane,  he  could  not 
be  placed  under  confinement.  Is  he  to  be  convicted?  At  this 
justice  would  revolt,  for  at  the  time  of  the  commission  of  the 
guilty  act  he  was,  it  could  readily  be  shown,  not  in  a  condition 
of  mind  coolly  to  premeditate,  or  accurately  to  conceive  of  a 
malicious  design.  The  only  course  under  such  circumstances  is 
to  find  the  defendant  guilty  of  the  offence  in  a  diminished  grade, 

&  St   Med.  Jar.  §  372 ;  Bradley  v.  §  875  ;  Edmund's  case,  Ibid. ;  and  see 

State,  81  Ind.  492 ;  People  v.  Garbutt,  Com.  v.  Rogers,  7  Mete.  500. 
17  Mich.  9.     Thus  insanity  of  uncles        m  State  v.  Christmas,  6  Jones  N. 

has  been  received  in  evidence ;  Baxter  C.  (Law)  471. 
V.  Abbott,  7  Gray,  71 ;   and  even  of       n  1  W.  &  S.  Med.  Jur.  §  876. 
collateral  descendants  from  a  common        o  See  Snow  v.  Benton,  28  HI.  806. 
ancestor  three  generations  back.  Com.       p  Sawyer   v.   State,    85   Ind.  80 

V,  Andrews,  cited  1  W.  &  S.  Med.  Jur.  Bradley  r.  State,  81  Ind.  492. 
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when  the  law  establishes  such  grade  ;  or  when  it  does  not,  to  in- 
flict on  him  modified  punishment,  q  Nor  is  this  view  unknown 
to  the  law.  Such  considerations  (i.  e.  those  of  the  defendant's 
mental  constitution)  are  invoked  whenever  we  have  to  deter- 
mine whether  a  party  assailed  acted  hand  fide  when  resorting  to 
violent  measures  of  self-defence.  So  do  we  gauge  responsibility 
in  cases  of  sleep-drunkenness;  so  do  we  estimate  the 'conduct  of 
persons  when  roused  by  any  great  political  or  religious  excite- 
ment ;r  and  so  we  hold  in  cases  of  intoxication,  when  called 
upon  to  measure  deliberation*  and  intent. «  If,  in  cases  where 
homicide  has  been  committed  during  an  excitement  which  the 
defendant's  peculiar  psychical  state  has  abnorn^ally  protracted 
and  intensified,  a  Verdict  of  murder  in  the  second  degree,  or  of 
manslaughter,  is  given  in  accordance  with  these  views,  a  result  is 
reached  which  is  not  only  in  accord  with  sound  principle,  but  is 
far  more  consistent  with  the  public  idea  of  justice  than  would  be 
a  verdict  either  of  not  guilty,  or  of  murder  in  the  first  degree,  t 
Mr.  Stephens  lends  his  valuable  authority  to  the  same  view,  u 
"Partial  insanity,"  he  says,  "may  be  evidence  to  disprove  the 
presence  of  the  hind  of  malice  required  hy  the  law  to  constitute 
the  particular  crime  of  which  the  prisoner  is  accused.  A  man  is 
tried  for  wounding  with  intent  to  murder.  It  is  proved  that  he 
inflicted  the  wound  under  a  delusion  that  he  was  breaking  a  jar. 
The  intent  to  murder  is  disproved,  and  the  prisoner  must  be  ac- 
quitted; but  if  he  would  have  had  no  right  to  break  the  sup- 
posed jar,  he  might  be  convicted  of  an  unlawful  and  malicious 
wounding." 

9  See  1  Wh.  &  St  Med.  Jur.  §  126,  t  See,  in   illustration  of  this,  Mc- 

ISl,  200.  Gregorys  case,  reported  and  comment- 

r  1  W.  &  8.  Med.  Jur.  §  181 ;  post,  ed  on  in  28  Am.  Jour.  Ins.  549. 

§  1107.  ti  Criminal  Law  of  £ngland  :  Lon- 

8  See  ante,  §  41 ;  and  see  partic-  don,  1863,  p.  92. 
ularly,   Roberts  v.  People,   19   Mich. 
401.                , 
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'(a. )  In  what  infancy  consists,  §  58. 

(b.)  Besponsibility  a  question  of  law, 
§5d. 

(c.)  Intent  with  infants  not  to  be  pre- 
sumed, §  58. 

id,)  Under  fourteen,  convictions  should 
be  sustained  only  on  strong  proof 
of  corpw  diUcti  and  of  guilty  in- 
tent, §  60. 


(e.)  Distinctive  law  as  to  rape,  §  61. 

(f.)  Distinctive  law  as  to  forcible  entry, 
riot,  cheats,  acts  of  omission,  nui- 
sance, §  62. 

((7.)  Liability  for  false  pretence  in 
claiming  to  be  of  age,  §  62  a. 

(A.)  Practice  in  prosecutions  against  in- 
fants, §  63. 


(a.)  In  what  Infancy  consiats. 

§  58.  Infants,  so  far  as  their  civil  relations  are  concerned, 
comprise  all  persons  under  the  age  of  twenty-one,  but  criminal 
responsibility  attaches  at  a  much  earlier  period,  n  Under  seven 
years  of  age,  however,  there  can  be  no  conviction  for  a  criminal 
offence :  the  infant  may  be  chastised  by  his  parents  or  tutors,  but 
cannot  be  judicially  punished,  for  he  cannot  be  guilty  in  such  a 
way  as  involves  the  ordinary  penalty  of  crime.  0 

n  1  Inst.  2 ;  Burn's  Justice  (29th    respectively),  the  responsibility  is  de- 


ed.), tit  Children. 

0  1  Hale,  19,  20;  4  Bla.  Com.  23; 
R.  V,  Giles,  1  Moody  C.  C.  166 ;  Peo- 
ple 17.  Townsend,  3  Hill  (N.  Y.),'  479 ; 
Marsh  v.  Loader,  14  C.  B.  N.  S.  535. 
The  Roman  common  law  is  to  the 
same  effect :  Plinius  Nat.  Hist.  XVIH. 
3,  12.  Frugem  quidem  aratro  quaesi- 
tarn  furtim  noctu  parisse  ac  secuisse, 
puberi  XH  tabulis  capitale  erat,  sus- 
pensumque  Cereri  necari  iubebant, 
gravius  quam  in  homicidio  convictum  : 
impubem  Praetoris  arbitratu  verberari 
noxiamque  duplione  decemi.  Gellius 
XL  18.  £x  ceteris  autem  manifestis 
furibus  liberos  verberari  addicique 
iusserunt  (Decemviri)  ei,  cui  factum 
furtum  esset,  si  modo  id  luci  fecissent, 
neqae  se  telo  defendissent :  servos  item 
f urti  manifesti  prensos  verberibus  affici 
et  e  saxo  praecipitari,  sed  pueros  im- 
puberes  Praetoris  arbitratu  verberari 
voluerunt,  noxamque  ab  his   factam 


tennined  by  the  question,  "  si  jam 
doli  V.  culpae  capaces  sint."  This  is 
determined  not  merely  by  the  corporeal 
and  mental  development  of  the  individ- 
ual, but  by  the  nature  of  the  offence. 
L.  1.  §  32.  L.  14.  D.  de  SC.  Silan.  (29. 
5.)  L.  23.  D.  de  furt.  (47.  2.)  L.  2.  § 
19.  D.  vi  bon.  rapt.  (47.  8.)  L.  3.  §  1. 
D.  de  iniur.  (47.  10.)  L.  22.  pr.  D.  de 
L.  Corn,  de  fals.  (48. 10.)  Lnpuberem 
in  hoc  Edictum  incidere  dicendum  non 
est,  quoniam  falsi  crimine  vix  possit 
teneri,  quum  dolus  malus  in  eam  aeta- 
tem  non  cadit.  L.  111.  pr.  D.  de  reg. 
iur.  (50.  17.)  L.  1.  §  4.  C.  de  fals. 
monet.  (9.  24.)  Yiduas  autem  ac  pu- 
pillos  speciali  dignos  indulgentia  credi- 
dimus  ....  impuberes  vero,  etiamsi 
conscii  fuerint,  nullum  sustineant  de- 
trimentum,  quia  aetas  eorura,  quid 
videat,  ignorat.  L.  7.  C.  de  poen.  (9. 
47.)  Impunitas  delicti  propter  aetatem 
non  datur,  si  modo  in  ea  quis  sit,  in 


sarciri.  *'Lifantes,"  (under  seven  .  quam  crimen,  quod  in tendltur,  cadere 
years),  by  the  Code,  are  absolutely  potest.  H.  J.  Engelkens  Spec,  quo 
irresponsible.  Of  *'  impuberes "  (be-  enarrantur,  quae  de  imputatione  ad 
tween  seven  and  twelve  or  fourteen,    poenam  propter  aetatis  defectum  vel 
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It  has  been  even  said  that  infants  under  the  Sige  of  fourteen 
years,  which  is  called  the  age  of  discretion,  are  not  punishable  by 
any  criminal  prosecution  whatsoever.  But  this  must  be  under- 
stood with  some  allowance ;  for  if  it  appear  by  the  circumstances 
that  an  infant  under  the  age  of  discretion,  and  of  the  age  of  seven 
or  upwards,  could  distinguish  between  good  and  evil,  as  if  one  of 
the  age  of  nine  or  ten  years  kill  another  and  hide  the  body,  or 
make  excuses,  or  hide  himself,  or  commit  any  other  crime  know- 
ingly and  maliciously,  he  may  be  convicted  and  condemned,  o^ 
Such  capacity,  however,  must  be  substantively  proved,  o* 

plane  vel  partim  cessante  legibas  in-    donte  quelques  cas  exceptionnels  pour- 

ront  dtre  signalds :  mais  la  siiret^  pub- 
lique  De  sera  point  compromise,  par 
cela  seul  que  quelques  coupables  de 
cet  dge  ^happeraient  k  la  repression 
qu'ils  auraient  mdrit^e;  et  Ton  ne 
doit  pas  se  h&ter  de  fl^trir  dans  son 
germe  la  vie  de  ces  jeunes  enfants 
dont  il  est  difficile  de  prouver  la  crim- 
inality. With  this  may  be  grouped 
the  following  from  Rossi  (Traits  11. 
p.  155):  Mais  tout  en  fixant  k  I'ftge 
de  seize  ans  environ  le  point  de  de- 
part pour  la  pr^somption  de  respon-* 
sabilit^  il  n'est  pas  rationnel  de  s'arre- 
ter  k  cette  unique  distinction,  et  d'ex- 
poser  un  enfant  de  sept  ou  huit  ans  k 

dtre  traduit  en  justice Placer 

sur  la  selctte  un  enfant  qui  n'a  pas 
huit  ou  neuf  ans  accomplis,  c'est  un 
scandale,  c'est  un  acte  afiligeant  qui 
n'aura  jamais  Tassentiment  de  la  con- 
science publique.  C'est  une  Education 
qu'il  faut  donner  k  ces  petits  infortunds  ; 
on  ne  pent  songer  k  leur  infliger  une 

peine Qu'on  ne  dise  pas  que 

nos  craintes  n'ont  aucun  fondemcnt, 
que  des  enfans  de  cet  ftge  ne  sont 
jamais  poursuivis.  Encore  tout  r^cem- 
ment  les  papiers  publics  nous  ont  ap- 
pris  qu'un  enfant  de  sept  ans  avait 
4t^  traduit  devant  un  tribunal  fran- 


veniuntur  constituta.  Groningae,  1884, 
p.  8-20.  H^lie,  in '  his  Th^rie  du 
code  penal  (II.  p.  166),  thus  speaks : 
n  est  une  autre  distinction  encore  sur 
laquelle  notre  Code  est  muet,  et  que 
r^clament  cependant  k  la  fois  la  jus- 
tice et  rhumanitd.  II  est  un  ftg^oii 
I'innocence  de  Tagent  est  une  certi- 
tude ;  cet  &ge  est  la  premiere  enfance. 
La  loi  ne  doit  pas  livrer  k  la  justice 
des  enfants  dans  lesquels  il  est  impos- 
sible de  supposer  un  discernement 
quelconque  dc  Paction  qu'ils  ont  com- 
mise.  £lle  ne  doit  pas  permettre  que 
leur  vie  soit  fldtrie  k  I'avance  par  un 
jugement  public,  lorsque  leur  inno- 
cence est  ^vidente Au  reste, 

cette  disposition  ne  serait  une  innova- 
tion que  dans  notre  legislation.  Nous 
avons  rappeie  plus  haut  que  le  droit 
romain  et  la  loi  anglaise  pla^aient  jus- 
qu'k  r&ge  de  sept  ans  les  enfants  k 
Tabri  de  toute  poursuite.  Le  Code 
p^nal  d'Autriche  a  6t4  plus  loin  encore 
....  L'assentiment  des  l^gislateurs 
proclame  done  comme  un  fait  qu*il  est 
un  fige  (que  cet  dge  se  termine  k  sept, 
neuf  ou  dix  ans)  oil  Tenfant  est  irre- 
sponsable  de  tons  ses  actes.  £t,  en 
effet,  on  ne  pent  m<k;onna!tre  qu*& 
cette  ^poque  de  la  vie,  I'enfant,  mdme 
le  plus, intelligent,  n'a  qu'une  percep- 
tion incomplete  de  Taction  qu'il  corn- 
met.  Sans  doute  cette  r^gle  pent 
n'dtre  pas  d'une  v^rit^  absolue ;  sans 
92 
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o^  Stote  V.  Doherty,  2  Overton,  80 ; 
Godfrey  v.  State,  81  Alabama,  828. 

o9  Post,  §  59  ;  Com.  v.  Mead,  10  Al-< 
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(6.)  Responsibility  a  Question  of  Law. 

§  58  a.  It  must  be. left  to  the  discretion  of  the  jury,  upon  the 
circumstances  of  the  case,  how  far  an  infant  under  fourteen  is 
capax  doli^  or  has  knowledge  to  discern  betwixt  good  and  evil.^ 
At  Bury  Summer  Assizes,  1748,  William  York,  a  boy  of  ten  years 
of  age,  was  convicted  before  Lord  Chief  Justice  Wills  for  the 
murder  of  a  girl  about  five  years  of  age,  and  received  sentence  of 
death.  But  the  Chief  Justice,  out  of  regard  to  the  tender 
years  of  the  prisoner,  respited  execution  till  he  should  have  an 
opportunity  of  taking  the  opinion  of  the  rest  of  the  judges, 
whether  it  were  proper  to  execute  him  or  not  upon  the  special 
circumstances  of  the  case.  Several  reprieves  took  place,  till  at 
last,  at  the  Summer  Assizes,  1757,  he  had  the  benefit  of  his 
majesty's  pardon,  upon  condition  of  his  entering  immediately 
into  the  sea  service,  q  In  a  modem  English  case  it  was  consid- 
ered that  if  a  child,  more  than  seven  and  under  fourteen  years  of 
age,  is  indicted  for  felony,  it  should  be  left  to  the  jury  to  say 
whether  the  oiffence  was  committed  by  the  prisoner,  and  if  so, 
they  should  be  told  not  to  convict  unless  at  the  time  of  the  of- 
fence the  prisoner  had  a  guilty  knowledge  that  he  or  she  was 
doing  wrong.  And  the  presimiption  of  law  is,  that  a  child  of 
that  age  has  not  such  guilty  knowledge,  unless  the  contrary  be 
proved  by  the  evidence,  r 

(<?.)  Intent  not  to  he  presumed. 

§  59.  The  intent,  and  the  guilty  knowledge,  therefore,  instead 
of  being  inferred,  as  with  adults,  from  the  nature  of  the  act, 
must  be  proved,  in  the  case  of  infants  under  fourteen,  by  distinct 
and  substantive  evidence. « 

(d.)    Under  Fourteen^  Convictions  should  he  %ustained  ohly  on 
strong  Proof  of  Corpus  Delicti  and  of  Chiilty  Intent. 

§  60.  Such  is  the  present  wise  and  humane  tendency  of  the 
courts.     In  a  trial  for  murder  in  Massachusetts,  where  the  de- 

ien,  398  ;  as  to  Texas  stotute,  see  Wa-  q  1  Hale,  26  ;  R.  v.  Wild,  1  Mood, 

sing  r.  State,  88  Tex.  657  C.  C.  452 ;  Fost.  70. 

p  Hale's  Sum.  48 ;  1  Hawk.  c.  1,  s.  r  R.  v.  Owen,  4  C.  &  P.  286. 

8 ;  4  Bla.  Com.  24 ;  R.  v.  Wild,  1  «  R.  r.  Smith,  1  Cox  C.  C.  260 ;  R. 

Mood.  C.  C.  452;  R.  r.  Smith,  L.  &  w.  Owen,  supra. 
C.  607. 
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fendant  was  a  boy  of  twelve  years  of  age,  the  jury  acquitted, 
notwithstanding  the  strength  of  the  evidence,  t  And  where  the 
defendant,  a  boy  of  thirteen,  was  charged  with  theft,  and  it  ap- 
peared that  at  the  time  of  the  alleged  larceny  he  was  intox- 
icated, the  circumstances  were  held  to  require  an  acquittal,  u 
But  in  New  Jersey  a  boy  of  twelve  years  was  convicted,  on  his 
own  confession,  very  imperfectly  sustained  by  circumstantial 
corroboration,  of  murder,  was  sentenced  and  executed,  t;  Such, 
however,  is  the  only  case  of  the  execution  of  a  child  of  such 
tender  years  since  that  of  Alice  de  Wallborough,  who  at  the  age 
of  five  years  w  was  burnt,  in  the  middle  of  the  seventeenth 
century,  for  killing  her  mistress ;  and  it  is  submitted  that  it 
is  the  only  instance  on  record  where  an  infant  of  any  age  was 
executed  on  his  own  confession.  Children  under  fourteen  are 
readily  led  to  confess  untruths,  and  even  when  technically  guilty, 
are  often  guilty  without  evil  intent.  It  is  agreed  on  all  sides, 
however,  that  when  fourteen  arrives,  criminal  responsibility  at- 
taches, a; 

(«.)  Distinctive  Law  as  to  Rape,  etc. 

§  61.  An  infant  under  fourteen  is  presumed  by  law  unable  to 
commit  a  rape,  and  therefore,  it  seems,  cannot  be  guilty  of  it ; 
and  though  in  other  felonies  malitia  supplet  cetatem  in  some  cases, 
yet  it  seems,  as  to  this  fact,  the  law  presumes  him  impotent,  as 
well  as  wanting  discretion,  y  Nor  is  any  evidence  admissible 
to  show  that  in  fact  he  had  arrived  at  the  full  state  of  puberty, 
and  could  commit  the  offence.  2  But  he  may  be  a  principal  in 
the  second  degree  if  he  aid  and  assist  in  the  commission  of  this 
offence,  as  well  as  other  felonies,  and  it  appear  that  he  had  a 
•  mischievous  discretion  ;  for  the  excuse  of  impotency  will  not 
in   such  case  apply,  a    And  an   infant  under  fourteen  may  be 

t  Com.  V.  Elliot,  4  Boston  Law  Re-  v.  Handy,  Ibid.  566  ;  Irby  t?.  State,  32 

porter,  329.  Ga.  496. 

u  Com.  V.  French,  Thacher's  C.  C.  y  1  Hale,  630.     And  see  R.  v,  El- 

168.  dershaw,  8  C.  &  P.  396  ;  K  v.  Groom- 

V  Sute    V.    Guild,  6  Halsted,  163.  bridge,  7  C.  &  P.  582 ;  post,  §  1134. 

See  also  State  v,  Bostick,  4  Harring-  «  R.  r.  Phillips,  8  C.  &  P.  736 ;  R. 

ton,  563.  V,  Jordan,  9  C.  &  P.  118 ;  Lewis  C.  L. 

w  1  Hale,  29.  558;  see  State  r.Pdgh,  7  Jones  N.  C. 

X  State  V.  Sorn,  9  Humph.  175;  61;  post,  §1134. 

State  V.  Bostick,  4  Harring.  563  ;  State  a  1  Hale,  630. 
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convicted  of  an  assault  wth  intent  to  commit  a  rape;&  or  of 
an  assault  under  the  7  Will.  4,  s.  1 ;  Vict.  c.  85,  s.  11,  c  After 
he  passes  fourteen,  the  presumption  dies ;  and  in  a  recent  case 
in  Delaware,  a  boy  just  arrived  at  that  age  was  convicted  of 
the  consummated  offence,  d 

(/.)  Distinctive  Law  <m  to  Forcible  Entry^  Riot^  CJieatSj  Acts  of 
Omission^  Nuisance. 

§  62.  An  infant,  imder  the  limitations  which  have  been  above 
expressed,  may  be  guilty  of  forcible  entry,  in  respect  of  personal 
actual  violence,  e  and  the  justices  may  fine  him  therefor  ;  but  yet 
it  shall  be  good  discretion  in  the  justices  of  the  peace  to  forbear 
the  imprisonment  of  such  infant^  because  it  is  said  that  he  shall 
not  be  subject  to  corporal  punishment,  by  force  of  the  general 
words  of  any  statute  wherein  he  is  not  expressly  named. ^  So 
in  regard  to  other  misdemeanors  attended  with  a  notorious 
breach  of  the  peace,  such  as  riot,  battery,  or  the  like,  an  infant 
is  as  liable  as  a  person  of  full  age.  A  So  he  is  liable  for  perjury 
or  cheating,  i  An  infant  under  twenty-one  is  not  responsible  for 
not  repairing  a  bridge  or  highway,  or  other  such  acts  of  omis- 
sion, j  as  though  he  may  be  convicted  on  a  penal  statute,  k  But 
even  as  to  quasi  civil  actions,  an  infant  under  seven  cannot  be 
held  responsible.  Thus  he  cannot  be  indicted  for  a  nuisance  on 
his  land,  k^ 

(^.)  Liability  for  False  Pretence  in  claiming  to  be  of  Age. 

§  62  a.  As  will  hereafter  be  seen,  an  infant  who  falsely  claims 
to  be  of  age,  and  thus  obtains  money,  is  indictable  for  false  pre- 
tences. Jc^  But  this  can  only  be  done  when  there  is  nothing  in 
the  infants'  appearance  to  put  parties  dealing  with  them  on  their 
inquiry  as  to  the  true  facts. 

b  Com.  r.  Green,  2  Fick.  880 ;  R.  g  Hawk.  c.  64,  s.  35. 

V.  Eldershaw,  8  C.  &  P.  896.    In  New  h  1  Hale,  20,  21 ;  4  Bla.  Com.  22  ; 

York  contra  ;  People  v,  Randolph,  2  Bullock  ».  Babcock,  3  Wend.  390. 

Parker  C.  K.  213  ;  State  t-.  Sam,  Win-  t  3  Bac.  Abr.  Infancy  (H.)  ;  post,  § 

Bton  N.  C.  300  ;  post,  §  1134.  2099. 

c  R.  r.  Brimilow,  2  Mood.  C.  C.  122 ;  ;  Bla.  Com.  22  ;  Co.  Lit.  257. 

9  C.  &  P.  36G,  S.  C.  k  See  4  Bla.  Com.  808  ;  2  B.  &  P. 

d  State   V.   Handy,  4   Harrington,  93,530;  2T.  R.  645;  post,  §519. 

566.                            '  k"^  People  r.  Townscnd,  3  Hill  N. 

e  1  Hawk.  c.  24,  s.  35.  Y.  479. 

/  Dalt.  c.  126.  k^  Post,  §  2099. 
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(A.)  Practice  in  Prosecutions  against  Infants, 
§  63.  Upou  a  presentment  against  an  infant  for  a  misde- 
meanor, the  infant  has  a  right  to  appear  and  defend  himself  in 
person  or  by  attorney,  and  it  is  an  error  to  assign  him  a  guar- 
dian, and  to  try  the  case  on  a  plea  pleaded  for  him  by  the  guar- 
dian. Z 

§  64.  It  has  been  said  in  North  Carolina,  that  when  the  de- 
fence on  an  indictment  for  murder  is  that  the  prisoner  was  under 
the  age  of  presumed  capacity,  the  onus  of  proof  lies  upon  the 
prisoner.  K  the  age  can  be  ascertained  by  inspection,  the  court 
and  jury  must  decide,  m 

§  65.  The  opinion  of  medical  experts  is  admissible  to  prove 
age.n 


/  Word  V.  Com.  3  Leigh,  743, 

m  State  v,  Arnold,  l^  Iredell,  185; 
People  V,  Townsend,  3  Hill  (N.  Y.), 
479.     See  ante,  §  62. 

n  State  r.  Smith,  Phill.  (N.  C.)  L. 
802. 

The  criminal  liability  of  infants  is 
elaborately  discussed  in  a  learned  arti- 
cle in  5  Law  Rep.  (N.  S.)  864,  under 
the  following  heads  :  — 

1.  Their  liability  below  the  age  of 
seven  years. 

2.  Their  liability  between  the  ages 
of  seven  and  fourteen  years. 

8.  Their  liability  above  the  age  of 
fourteen  years. 

4.  Confessions  of  an  infant. 

From  this  article  we  make  the  fol- 
lowing extracts :  — 

1.  Their  liability  below  the  age  of 
seven  years. 

It  is  laid  down  by  most  elementary 
writers  on  criminal  law,  that  if  an  in- 
fant be  under  seven  years  of  age,  he 
cannot  be  guilty  of  felony,  whatever 
circumstances  may  appear  proving  his 
discretion ;  for,  ex  presumptiane  juris, 
he  cannot  have  discretion,  and  no  aver- 
ment shall  be  received  against  that 
presumption.  1  Hale's  Pleas  of  the 
Crown,  27  J  Plowden,  19  a;  Dalton's 
96 


Justice,  c.  147,  p.  834;  1  Hawk.  P.  C. 
2 ;  4  BL  Com.  22,  23. 

It  is  conceived,  however,  that  this 
question  is  not  well  founded,  and  that 
if  an  infant  under  seven  is  proved  to 
have  sufficient  discretion,  and  to  know 
good  from  evil,  he  is  liable  to  prosecu- 
tion, as  well  as  one  above  that 'age. 
The  maxim  malitia  supplet  a>tateniy  ap- 
plies as  well  to  one  under  as  to  one 
above  the  age  of  seven  years.  There 
seems  to  be  no  reason  why  any  one 
like  Crichton,  Pascal,  or  White,  at  a 
very  early  age  exhibiting  evidence  of 
unusual  mental  development  and  strong 
powers  of  mind,  and  a  capacity  of 
knowing  good  from  evil,  should  not  be 
as  responsible  for  his  intelligent  acts 
on  the  day  before,  as  well  as  the  day 
after  his  arrival  at  the  age  of  seven 
years.  The  assumption  of  seven 'years 
as  the  commencement  of  criminal  re- 
sponsibility is  entirely  arbitrary  ;  and 
the  fact,  that  elementary  writers  have 
quite  generally  agreed  upon  such  a 
principle  of  law,  can  hardly  be  relied 
upon  as  a  defence,  should  a  case  arise 
where  the  facts  clearly  show  that  an 
infant  under  seven  had,  with  actual 
malice  and  knowledge  of  his  wrongful 
act,  committed  an  offence  under  the 
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III.  FEME  COVERTS. 


1.  How  FEME    COVERTS  ARE  TO  BE  IN- 
DICTED, §  67. 

(a.)  Indictments  against  the  wife  alone^ 

§67. 
{b. )  Indictment  against  the  wife,  jointly 

with  her  husband,  §  69. 
(eO  Misnomer  in  indictment,  §  70. 

2.  Where  the  marital  relation  is 
A  defence,  §  71. 


(a.)  Husband's  presence  and  coercion, 

§71. 
{b. )  Where  the  offence  appertains  chiefly 

to  the  husband,  §  77. 
(c. )  Where  the  offence  appertains  chiefly 

to  the  wife,  §  78. 
(d, )  Cases   involving   conspiracy   and 

concert,  §  79. 
(e.)  Husband  and  wife  as  accessaries, 

§80. 


1.     Hotv  Feme  Coverts  are  to  be  indicted. 

(a.)  Indictments  against  the  Wife  alone. 

§  67.   There  is  no  technical  objection  to  an  indictment  nam- 
ing the  wife  singly.     It  is  not  necessary  that  the  husband  should 


law.  Besides,  this  point  may  be  con- 
sidered not  entirely  without  direct 
authority,  for  there  is  a  precedent  in 
the  Register,  fol.  309,  b,  of  a  pardon 
granted  to  an  infant  within  seven 
years,  who  was  indicted  for  homicide, 
the  jury  having  found  that  he  did  the 
fact  before  he  was  seven  years  old.  1 
Hale's  Pleas  of  the  Crown,  p.  28,  n.  e. 

2.  Their  liability  between  the  dges  of 
seven  and  fourteen. 

But,  whatever  may  be  the  law  rela- 
tive to  persons  under  the  age  of  seven, 
all  authorities  agree  that  at  that  age 
criminal  responsibility  commences,*  and 
subject  to  the  presumption  in  favor  of 
infants,  they  are  amenable  for  any  and 
all  crimes  committed  by  them,  whether 
felonies  or  misdemeanors. 

This  may  be  considered,  — 

a.  In  the  instances  where  infants 
under  fourteen  have  been  indicted. 

6.  To  convict  children  under  four- 
teen, the  prosecution  must  clearly 
prove  that  the  infant  in  doing  the  act 
knew  that  he  was  doing  wrong. 

c.  The  liability  of  infants  for  the 
crime  of  rape. 

d.  The  fact  of  guilty  knowledge  must 
be  distinctly  made  out.    . 

The  presumption  of  law  in  favor  of 

VOL.  I.— 7 


infants  under  fourteen,  and  the  neces- 
sity of  satisfying  the  jury  that  the  child, 
when  committing  the  act,  must  have 
known  that  he  was  doing  wrong,  is 
well  illustrated  by  the  case  of  R.  v. 
Owen,  4  Carrington  &  Payne,  236 
(1830),  where  a  girl  ten  years  of  age 
was  indicted  for  stealing  coals.  It  was 
proved  that  she  was  standing  by  a 
large  heap  of  coals  belonging  to  the 
prosecutor,  and  that  she  had  a  basket 
upon  her  head  containing  a  few  coals 
which  the  girl  herself  said  she  had 
taken  from  the  heap.  Littlcdale,  J., 
in  summing  up  to  the  jury,  remarked  : 
"  In  this  case,  there  are  two  questions : 
First,  did  the  prisoner  take  the  coals  ? 
and  second,  if  she  did,  had  she,  at  the 
time  a  guilty  knowledge  that  she  was 
doing  wrong?  The  prisoner  is  only 
ten  years  of  age,  and,  unless  you  are 
satisfied  by  the  evidence  that,  in  com- 
mitting this  offence,  she  knew  that  she 
was  doing  wrong,  you  ought  to  acquit 
her.  Whenever  a  person  committing 
a  felony  is  under  fourteen  years  of  age, 
the  presumption  of  law  is,  that  he  or 
she  has  not  sufficient  capacity  to  know 
that  it  is  wrong;  and  such  person  ought 
not  to  be  convicted  unless  there  be 
evidence  to  satisfy  the  jiu:y  that  the 
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be  incladed  as  a  joint  defendant,  even  though  he  was  living  with 
her  at  the   time,o  or  was  jointly  participant  with   her  in  the 

dence,  aod  cannot  be  pfresomed  fnmi 
the  mere  commission  of  the  act." 

This  fact  of  guilty  knowledge  may 
often  be  prored  from  the  circmnstances 
of  the  case ;  as,  if  the  prisoner  con- 
ceals himself,  denies  the  act,  or  in  any 
way  shows  a  consciousnesi  that  he  was 
doing  wrong. 

Thus  in  the  case  of  State  v.  Doherty, 
2  Overton  (Term  1806),  where  a  girl 
between  twelve  and  thirteen  years  of 
age  was  indicted  for  murder,  the  jury 
was  instructed, — ^  That  if  an  infant  is 
under  fourteen  and  not  less  than  seven, 
the  presumption  of  law  was,  that  he 
could  not  discern  between  r^ht  and 
wrong.  But  this  presumption  is  re- 
moved, if,  from  the  circumstances,  it 
appears  the  person  discovered  a  con- 
sciousness of  wrong.*' 

That  this  fact  of  guilty  knowledge 
may  appear  from  the  circumstances  of 
the  case,  see  Stage's  case,  5  City  Hall 
Recorder,  177  (1821),  where  a  boy  of 
the  age  of  eight  years  was  indicted  for 
the  larceny  of  a  lady's  dressing-box  and 
jewelry.  The  owner  detected  the  boy 
going  out  of  the  house  with  the  box 
under  his  arm ;  she  seized  him,  and  he 
tried  to  bite  her  and  retain  the  box  by 
force  ;  he  then  began  to  cry,  and  said 
another  boy  told  him  to  take  away  the 
box.  Ko  other  evidence  of  capacity 
was  offered.  The  jury  were  told  that 
they  must  be  satisfied  that  he  had  a 
capacity  of  knowing  good  from  evil ; 
that  this  might  be  proved  by  extrinsic 
testimony,  or  it  might  arise  from  the 
circumstances  of  the  case.  Here  a 
concealment  and  an  attempt  to  escape 
appear.  It  was  for  the  jury  to  say 
that  the  defendant  knew  diat  he  was 


party,  at  the  time  of  the  offence,  had 
a  guilty  knowledge  that  he  or  she  was 
doing  wrong."  The  jury  returned  a 
verdict  of  ^'  Not  gnilty ; "  adding,  — 
^  We  do  not  think  the  prisoner  had 
any  guilty  knowledge." 

So  in  People  r.  Davis,  Wheeler  C. 
C.  230  (1828),  in  an  indictment  for 
larceny,  the  defendant  being  not  yet 
fourteen  years  old  by  a  few  weeks,  the 
taking  was  clearly  proved,  but  no  evi- 
dence was  offered  of  his  capacity  to 
commit  crime,  and  the  jury  was  in- 
structed that  the  law  presumes  an  in- 
fant under  fourteen  incapable  of  com- 
mitting crimes,  *'  and  in  order  to  show 
his  liability,  it  was  necessary  to  prove 
his  capacity/'  and  there  being  no  evi- 
dence either  way  upon  the  point,  the 
defendant  was  acquitted.  The  same 
principle  was  adopted  in  Walker's 
case,  5  City  Hall  Recorder,  187 
(1820). 

This  doctrine  was  again  distinctly 
affirmed  in  The  Queen  v.  Smith,  1  Cox 
C.  C.  260  (1845),  where  a  boy  ten 
years  of  age  was  indicted  for  mali- 
ciously setting  fire  to  a  hay-rick.  The 
act  of  firing  was  clearly  proved,  but 
there  was  no  proof  of  a  malicious  in- 
tention. Erie,  J.,  told  the  jury, — 
*^  Where  a  child  is  under  the  age  of 
seven  years,  the  law  presumes  him  in- 
capable of  committing  a  crime ;  after 
the  age  of  fourteen  he  is  presumed  to 
be  responsible  for  his  actions  as  en- 
tirely as  if  he  were  forty ;  but  between 
the  ages  of  seven  and  fourteen  no  pre- 
sumption of  law  arises  at  all;  and  that 
which  is  termed  a  malicious  intent,  a 
guilty  knowledge  that  he  was  doing 
wrong,  must  be  proved  by  the  evi- 


o  R.  V.  Fenner,  1  Siderfin  R.  410;  Com.  v.  Lewis,  1   Mete.  151;   R.  t*. 

2  Keble,  468;  R.  v.  Jordan,  2  Keb.  Foxby,  6  Mod.  178;  R.  v.  Sergeant,  1 

634  ;  State  v.  Collins,  1  McCord,  855 ;  Ry.  &  Mood.  852. 
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offence.^?  But  it  is  right  and  proper,  in  the  latter  ease,  that 
there  should  be  a  joinder,  and  though  a  non-joinder  is  no  de- 
fence, nor  does  a  demurrer  lie  for  want  of  it,  the  court  may  on 
motion  compel  it.  And  where  the  offence  is  joint  the  wife  can- 
not be  convicted  without  the  husband,  q 

§  68.   The  indictment  need  not  negative  coercion,  r 

The  defendant  was  con- 


doing  wrong, 
victed. 

3.  The  liability  of  infants  above  the 
age  of  fourteen. 

Here  all  authorities  agree  that,  with 
but  a  single  class  of  exceptions,  en- 
tire criminal  responsibility  commences, 
and  the  presumption  of  incompetency 
wholly  ceases.  Blackstone,  on  this 
point,  says :  "  The  law  of  England 
does  in  some  cases  privilege  an  infant 
under  the  age  of  twenty-one,  as  to 
common  misdemeanors,  so  as  to  escape 
fine,  imprisonment,  and  the  like ;  and 
particularly  in  cases  of  omission,  as 
not  repairing  a  breach  (see  R.  r.  Sut- 
ton, 5  Nev.  &  M.  353)  on  a  highway, 
and  other  similar  ofiences;  for  not 
having  the  command  of  his  fortune 
till  twenty-one,  he  wants  the  capacity 
to  do  these  things  which  the  law  re- 
quires. But  where  there  is  any  noto- 
rious breach  of  the  peace,  a  riot,  or  a 
battery,  or  the  like  (which  infants, 
when  full  grown,  are  at  least  as  liable 
as  others  to  commit),  for  these  an  in- 
fant above  the  age  of  fourteen  is 
equally  liable  to  suffer  as  a  person  of 
the  full  age  of  twenty-one  years."  See 
also  1  Hale  P.  C.  20-22. 

4.  Confessions  of  an  infant. 

The  question  has  been  much  dis- 
cussed whether  the  confessions  of  an 
infant  are  admissible  against  him,  in 
proof  of  the  commission  of  crime ;  and 
it  has  been  sometimes  thought  that, 
as  in  a  criminal  case  an  infant  is  not 
bound  by  his  admissions  and  declara- 
tions, so  in  a'Criminal  case  his  declara- 
tions of  bis  own  guilt  are  not  admissi- 
ble, and  if  so,  are  not  a  sufficient  proof 
of  the  commission  of  the  crime. 


But  this  reasoning  seems  not  to  be 
supported,  and  it  is  well  settled  upon 
the  authorities  that  the  confessions  of 
an  infant,  if  otherwise  competent,  are 
admissible  against  him  in  the  same 
manner  as  confessions  of  adults.  Bex 
V.  Wild,  1  Moody  C.  C.  452  (1835)  ; 
R.  V.  Upchurch,  1  Ibid.  465  (1835)  ; 
Mather  v.  Clark,  2  Aiken,  209  (Ver- 
mont, 1827);  Commonwealth  v.  Zard, 
cited  Ros.  Cr.  £v.  p.  31,  note. 

This  question  seems  to  have  received 
more  consideration  in  this  country  than 
in  England.  Thus,  in  The  State  v. 
Aaron,  1  Southard  (N.  J.),  231,  a  slave 
of  the  age  of  ten  years  and  ten  months 
was  indicted  for  murder,  and  it  was 
much  discussed  whether  his  confes- 
sions of  the  crime  were  admissible  in 
evidence.  It  was  held  that  they  were 
admissible ;  but  to  furnish  the  ground 
of  a  conviction,  they  ought  to  be  clear 
and  pregnant,  and  corroborated  by 
circumstances,  and  understandingly. 

One  of  the  most  striking  criminal 
trials  to  be  found  on  record  was  that 
of  The  State  r.  Guild,  5  Halsted,  163 
(New  Jersey,  1828).  There  the  prfe- 
oner,  aged  twelve  years  and  five  months, 
was  indicted  for  the  murder  of  Catha- 
rine Beakes ;  his  own  confessions  were 
the  principal  evidence,  the  corpus  de- 
licti being  otherwise  proved.  The  court 
held  this  sufficient^  and  the  boy  was 
convicted  and  executed. 

p  Somerset's  case,  2  St.  Trials, 
951,  1616 ;  R.  v.  Crofts,  2  Strange, 
1120. 

q  Rather  v.  State,  1  Porter,  132. 

r  State  v.  Nelson,  29  Maine,  8-29. 
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(6.)  Indictments  against  the  W\fe  jointly  with  tlie  Husband. 

§  69.  Such  indictments,  on  the  face  of  the  record,  are  un- 
doubtedly good,  and  will  be  sustained  on  demurrer,  on  arrest 
of  judgment,  or  in  error,  s  And  this  rule  has  been  specifically 
applied  to  indictments  for  assault  and  battery  ;t  for  keeping 
a  bawdy  house  \u  for  keeping  a  gaming  house  ;t;  for  keeping  a 
tippling  house  iw  for  forcible  entry  and  detainer  \x  for  stealing 
and  receiving  ;a?^  for  murder  ;y  and  for  treason.  2; 

After  a  conviction  of  husband  and  wife  jointly,  the  court  may 
affirm  the  judgment  as  to  the  husband,  and  reverse  as  to  the 
wife,  a 

(c.)  Misnomer  in  Indictment. 

§  70.  If  2k  feme  covert  be  indicted  as  ^  feme  sole^  her  proper 
coxirse  is  to  plead  the  misnomer  in  abatement,  for  if  she  pleads 
over,  she  cannot  take  advantage  of  it.  b  She  must  aver  her  mar- 
riage in  her  plea,  and  prove  it  affirmatively,  c  The  practice  on 
such  a  plea  will  be  discussed  hereafter,  d 

2.   Where  the  Marital  Relation  is  a  Defence. 

(a.)  HusbancTs  Presence  and  Coercion. 

§  71.  It  was  a  general  principle  of  the  old  law  that  if  a  felony 
less  than  murder  be  committed  by  a  wife  in  company  with  or  in 
the  presence  of  her  husband,  the  presumption  of  law  is  that  she 
acted  under  his  inunediate  coercion,  and  she  vnll  be  excused  from 
punishment  ;c   but  if   she   commit  a  crime  of  her  own  volun- 

8  R.  V.  Hammond,  1  Leach,  499 ;  ar^  R.  v.  McAthej,  9  Cox  C.  C.  251. 

R.  V.  Mathews,  1  Eng.  L.  &  E.  R.  549 ;  y  R.  r.  Cruse,  8  C.  &  P.  641 ;  Com. 

1  Den.  C.  C.  596 ;  State  v.  Parkerson,  v.  Chapman,  Phil.  Pamph.  1831. 

1  Strobh.  169 ;  R.  r.  Dixon,  10  Mod.  z  Somenrille's  case,  1  Anderson  R 

385  ;  R.  V.  Cruse,  8  C.  &  P.  541.    See  104. 

Com.  V.  Trimmer,  1  Mass.  476.  a  "R.  v.  Mathews,  1    Eng.  L.  &  £. 

t  State  V,  Parkerson,  1  Strobh.  169 ;  549 ;  1  Den.  C.  C.  596. 

R.  r.  Cruse,  8  C.  &  P.  541.  6  R.  v.  Jones,  Kel.  87  ;  post,  §  286, 

u  R.  t;.  Williams,  10  Mod.  63 ;  State  536. 

t;.  Bentz,  11  Missouri,  28;  1  Hawk.  c.  c  R.  ».  Atkinson,  1  Russ.  on  Cr.  20; 

1,  8.  12.  R.   w.  Hassell,   2  C.  &  P.  34  ;  K  v. 

V  R  V.  Dixon,  10  Mod.  335.  Woodward,  8  C.  &  P.  561. 

w  Com.   V,  Murphy,  2  Gray,  510;  d  Post,  §  538. 

post  §  2444.  e  1  Hawk.  c.  1 ;  Davis  r.  State,  15 

X  State  V.  Harvey,  3  N.  Hamp.  65.  Ohio,  72 ;  R  v.  Smith,  8  Cox  C.  C.  27 ; 
100 


H.  M.  CUNNING,  ^  ^ 

ATTORNEY.  Digitized  by  Google 


BOOK  L] 


PENAL  RESPONSIBIUTY. 


[§73. 


tary  act,  or  by  the  bare  command  of  her  husband  in  his  absence, 
or,  as  it  is  held  by  the  old  writers,  be  guilty  of  treason,  murder, 
or  robbery,  or  any  other  crime,  malum  in  ««,  and  prohibited  by 
the  law  of  nature,  or  which  is  heinous  in  its  character,  or  danger- 
ous in  its  consequences,  even  in  company  with,  or  by  coercion  of 
her  husband,  she  is  punishable  as  much  as  if  she  were  sole./ 

§  72.  It  may  be  questioned,  however,  whether  the  coercion  and 
presence  of  the  husband  is  not  now  a  good  defence  in  all  cases^ 
and  whether  the  exception  taken  as  to  the  higher  grades  of  fel- 
onies still  obtains,  and  the  better  opinion  now  is  not  to  recognize 
such  an  exception.^  Nor  is  recent  legislation  increasing  the 
independence  of  married  women  to  have  the  effect  of  enlarging 
the  range  of  their  criminal  responsibility,  g^ 

§  73.  The  primd  facie  presumption  on  trial  is,  that  the  wife 
acted  under  the  coercion  of  the  husband,  provided  he  were  act- 
ually present  at  the  time  the  felony  was  committed.  K,  therefore, 
nothing  appear  but  that  the  felony  was  committed  while  they 
were  both  together,  the  jury  ought  to  be  directed  to  acquit  the 
wife,  ff^  Such  presumption  is,  however,  primd  fade  only,  and 
may  be  rebutted,  either  by  showing  that  the  wife  was  the  insti- 
gator or  more  active  party,  or  that  the  husband,  though  present. 


Miller  v.  State,  25  Wise.  884.  ?rhe 
Roman  law  thus  speaks :  L.  13,  §  7. 
D.  ad  L.  lul.  de  adulter.  (48.  6.)  Si 
quis  plane  uxorem  suam,  quum  apud 
hostes  esset,  adnlterium  commisisse 
arguat,  benignius  dicetur,  posse  eum 
accusare  iure  riri ;  sed  ita  demum 
adulterium  maritus  yindicabit,  si  vim 
hostinm  passa  non  esset :  ceterum 
quae  Tim  patitur,  non  est  in  ea  causa, 
ut  adulterii  Tel  stupri  damnetur.  cap. 
41.  de  reg.  iur.  in  VI.  (5.  IS.)  Impu- 
tari  non  debet  ei,  per  quem  non  stat, 
si  non  faciat,  quod  per  eum  fuerat  faci- 
endum. 

/  Com.  p.Neal,  10  Mass.  152 ;  Mar- 
tin V.  Com.  1  Mass.  347 ;  Com.  v. 
Trimmer,  1  Mass.  476 ;  Jones  \\  State, 
6  Blackford,  141, 192;  1  Hawk.  c.  1, 
s.  9  ;  1  Hale,  47  ;  Dalt.  c.  157 ;  R.  r. 
Cruse,  8  C.  &  P.  641 ;  2  Moody  C.  C. 
58,  S.  C. 


g  1  Russ.  on  Cr.  by  Greaves,  18, 25, 
note  ;  1  Bishop's  Criminal  Law,  277 ; 
R.  r.  Smith,  8  Cox  C.  C.  27 ;  R.  r. 
Wardroper,  8  Cox  C.  C.  284. 

g^  Com.  V.  Gannon,  97  Mass.  547; 
Com.  V,  Welch,  Ibid.  593. 

g^  At  the  trial  of  a  married  woman 
for  an  assault  committed  in  the  im- 
mediate presence  of  her  husband,  the 
defendant  asked' the  judge  to  instruct 
the  jury  that  she  was  supposed  to  act 
under  her  husband's  control ;  but  the 
judge  refused,  and  instructed  them 
that,  if  they  were  satisfied  that  she 
did  the  acts  proved,  of  her  own  free 
will,  free  from  the  coercion  or  influence 
of  her  husband,  they  would  be  war- 
ranted in  convicting  her.  It  was  ruled 
by  the  supreme  court  that  the  refusal 
to  give  the  instruction  asked  for  was 
erroneous.     Com.  v,  Eagan,  103  Mass. 


71  (1869). 
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was  incapable  of  coercing,  as  that  he  was  a  cripple  and  bedridden, 
or  that  the  wife  was  the  stronger  of  the  two.  h 

§  74.  Where  a  wife,  by  the  incitement  of  her  husband,  but  in 
his  absence,  knowingly  uttered  a  forged  order  and  certificate  for 
the  receiving  of  prize  money,  it  was  holden  that  they  might  be 
indicted  together,  the  wife  as  principal  on  the  49  Geo.  3,  c.  123, 
and  the  husband  as  accessary  before  the  fact,  at  common  law.  i 
On  a  trial  for  a  similar  offence,  Thompson,  B.,  stopping  the 
counsel  for  the  prosecution,  said :  "  I  am  very  clear  as  to  the  law 
on  this  point.  The  law,  out  of  tenderness  to  the  wife,  if  a  fel- 
ony be  committed  in  the  presence  of  the  husband,  raises  a  pre- 
sumption primd  facie^  and  primd  facie  only,  as  is  clearly  laid 
down  by  Lord  Hale,/  that  it  was  done  under  his  coercion; 
but  it  is  absolutely  necessary  that  the  husband  should,  in  such  a 
case,  be  actually  present,  and  taking  a  part  in  the  transaction. 
Here  it  is  entirely  the  act  of  the  wife.  It  is,  indeed,  in  con- 
sequence of  a  communication  previously  with  the  husband,  that 
the  witness  applies  to  the  wife ;  but  she  is  ready  to  deal,  and  has 
on  her  person  the  articles  which  she  delivers  to  the  witness. 
There  was  a  putting  off  before  the  husband  came ;  and  it  was 
sufiBicient  if,  before  that  time,  she  did  that  which  was  necessary  to 
complete  the  crime.  The  coercion  must  be  at  the  time  of  the  act 
done,  and  then  the  law,  out  of  tenderness,  refers  it  primd  facie 
to  the  coercion  of  the  husband.  But  when  the  crime  has  been 
completed  in  his  absence,  no  subsequent  act  of  his  (although  it 
might  possibly  n^ake  him  an  accessary  to  the  felony  of  the  wife) 
can  be  referred  to  what  was  done  in  his  absence."  k  In  a  later 
case,  however,  the  common  sergeant,  after  consulting  Bosanquet 
and  Coltman,  J  J.,  held  that  the  wife  was  entitled  to  an  afcquittal 
on  an  indictment  for  counterfeiting,  where  it  appeared  that  she 
uttered  the  money  in  the  presence  of   her  husband.  Z    And  a 

h  1  Russell  on  Crimes,  21 ;  State  t;.  see  R.  v.  Atkinson,  cited  1  Russ.  on 

Parkerson,  1  Strobhart,  169  ;  Quinlan  Cr.  24  ;  R.  v.  Hill,  8  New  Sess.  Cas. 

17.  People,  6  Parker  O.  R.  9.  See  Miller  648;  1  Den.  C.  C.  453;   1  Temp.  & 

t;.  State,  25  Wise.  384  ;  R.  v.  Stapleton,  M.  150.     See  1  Russ.  on  Cr.  21. 

1  Crawf.  &  Dix  C.  C.  163  ;  R  r.  Price,  j  1  Hale,  516. 

8   C.  &  P.   19  ;  Com.  r.  Trimmer,  1  ifc  R.  v.  Hughes,  2  Lewin,  228 ;   1 

Mass.  476  ;  R.  r.  Mathews,  1  Den.  C.  Russell,  21.      See  also  R.  v.  Hill,  3 

C.  596 ;  1  Eng.  L.  &  E.  549.  New  Sess.  Cas.   648 ;   1  Den.   C.  C. 

i  Morris's  case,  2   Leach,  1096 ;  1  453. 

Russ.  18;  R.  &  R.  C.  C.  270.    And  /  R.  r.  Price,  8  C.  &  P.  19. 
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woman  who  went  from  shop  to  shop  uttering  base  coin,  her  hus- 
band accompanying  her  each  time  to  the  door,  but  not  going 
in,  was  holden  by  Bayley,  J.,  to  be  under  her  husband's  coer- 
cion, m 

§  75.  But,  as  has  been  said,  the  coercion  of  the  husband  is 
only  presumption  till  the  contrary  appear ;  for  if,  upon  the  evi- 
dence, it  can  clearly  appear  that  the  wife  was  not  drawn  to  it  by 
the  husband,  but  that  she  was  the  principal  actor  and  inciter  of 
it,  she  seems  to  be  guilty  as  well  as  the  husband,  n  Thus,  if  a 
woman  receive  stolen  goods  into  her  house,  knowing  them  so  to 
be,  or  lock  them  up  in  her  chest  or  chamber,  her  husband  not 
knowing  thereof ;  if  her  husband,  so  soon  as  he  knoweth  thereof, 
do  forsake  his  house  and  her  company,  and  make  his  abode 
elsewhere,  he  shall  not  be  charged  for  her  offence  ;  whereas  the 
law  otherwise  will  impute  the  fault  to  him,  and  not  to  her.  o 
Where,  in  a  case  of  arson,  it  appeared  that  the  husband,  though 
present,  was  a  cripple  and  bedridden  in  the  room,  it  was  held 
that  the  presumption  of  coercion  was  repelled,^  But  where 
a  husband  and  wife  were  convicted,  jointly,  of  receiving  stolen 
goods,  it  was  holden  that  the  conviction  of  the  wife  could  not 
be  supported,  though  she  had  been  more  active  than  her  hus- 
band, because  it  had  not  been  left  to  the  jury  to  say  whether  she 
received  the  goods  in  the  absence  of  her  husband,  q  A  mar- 
ried woman  who  swore  falsely  that  she  was  next  of  kin  to  a 
person  dying  intestate,  and  so  procured  administration  to  the 
effects,  was  held  responsible  for  the  offence,  though  her  husband 
was  with  her  when  she  took  the  oath,  r  So,  where  a  husband 
delivered  a  threatening  letter  ignorantly,  as  the  agent  of  the  wife, 
she  alone  was  held  to  be  punishable.  % 

The  same  result  was  reached  in  England  in  1870,  where  a 
husband  and  wife  were  jointly  indicted  for  stealing,  and  the  hus- 
band was  in  the  employ  of  the  prosecutors,  and  was  seen  near 
the  spot  when  the  property  stolen  arrived  at  the  prosecutor's. 

m  MS.  Durham  Spring  As8.  1829  ;  8  C.  &  P.  663 ;  2  M.  C.  C.  58  ;  R.  r. 

Matthew's  Digest,  26;  Conolly'fl  case,  Mathews,  1  Eng.  L.  &  E.  R.  649;  1 

2  Lewin,  229.  Den.  C.  C.  696. 

n  1  Hale,  676 ;  Quinlan  v.  People,  7  R.  v.  Archer,  1  Mood.  143. 

6  Parker  C.  R.  9.  r  R.  f.  Dicks,  1  Russ.  16. 

o  Dalt  c.  167.  «  R.  v.  Hammond,  1  Leach,  447. 

p  ISLv.  Pollard,  cited  in  R.  p.  Cruse, 
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The  next  day  the  wife  was  seen  near  the  place  where  her  hus- 
band was  engaged  on  his  work.  She  was  at  a  spot  where  there 
was  no  road,  with  a  bundle  concealed,  and  was  followed  home. 
On  the  following  day  she  pledged  the  stolen  property  at  two  dif- 
ferent places.  At  one  of  the  places  where  she  was  not  known 
she  pledged  in  a  false  name :  It  was  held,  that  upon  this  eyi- 
dence  the  wife  might  be  convicted  of  stealing  the  property.  «^ 

§  76.  A  married  woman  who,  in  the  absence  of  her  husband, 
sells  liquor  illegally,  is  responsible,  unless  she  prove  that  she  did 
so  under  his  command  or  influence,  t 

(6.)  When  the  Offence  appertains  chiefly  to  the  ffusband. 

§  77.  In  proceedings  instituted  in  behalf  of  the  state  agaiyt 
husband  and  wife  for  obstructing  a  road,  the  wife  cannot  be  con- 
victed unless  the  husband  is  also,  u  A  feme  covert^  on  whose 
premises  her  husband  has  erected  a  nuisance,  cannot  be  punished 
criminally  for  its  existence,  v 

The  husband  and  wife  together  may  be  indicted  for  forcible 
entry  and  detainer,  though  in  such  case  the  wife's  punishment 
will  be  nominal ;  w  and  it  is  said  that  as  a  married  woman, 
by  her  own  act  (but  not  in  respect  to  what  is  done  by  others,  at 
her  command,  because  all  such  commands  of  hers  are  void),  may 
commit  the  same  offence ;  thereupon,  after  the  justice's  view  of 
the  force,  she  shall  be  imprisoned  therefor,  and  she  may  be  fined 
in  such  case  ;  but  such  fine,  set  upon  the  wife,  shall  not  be  levied 
upon  the  husband  ;  for  the  husband  shall  never  be  charged  for  the 
act  or  default  of  the  wife  but  when  he  is  made  a  party  to  the  ac- 
tion, and  judgment  against  him  and  his  wife,  x 

Where  the  wife  is  to  be  considered  merely  as  the  setvant  of 
the  husband,  she  will  not  be  answerable  for  the  consequences 
of  his  breach  of  duty,  however  fatal,  though  she  may  be  privy 
to  his  conduct.  Charles  Squire,  and  Hannah  his  wife,  were 
indicted  for  the  murder  of  a  boy,  who  was  bound  as  a  parish 

«!  R.  V,  Cohen,  18  L.  T.  489;    11  v  People  r.  Townsend,  8   Hill  N. 

Cox  C.  C.  99.—  C.  C.  R.  Y.  479. 

t  Com.   V.  Murphy,  2   Gray,   610  ;  w  State  v.  Harvey,  3  New  Hamp- 

Com.  V.  Butler,  1  Allen,  4.  See  Com.  v,  shire,  65. 

Welch,  97  Mass.  593.     Post  §  2444.  x  Dalt.   c.    126;   Hussey's   case,  9 

u  Rather  v.  State,  1  Port.  132.  Rep.  72;  Foster'^  case,  11  Rep.  61 ; 
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apprentice  to  the  prisoner  Charles;  and  it  appeared  in  evi- 
dence that  both  the  prisoners  had  used  the  apprentice  in  a  most 
cruel  and  barbarous  manner,  and  that  the  wife  had  occasionally 
committed  the  cruelties  in  the  absence  of  the  husband.  But  the 
surgeon  who  opened  the  body  deposed  that,  in  his  judgment, 
the  boy  died  from  debility  and  want  of  proper  food  and  nourish- 
ment, and  not  from  the  wounds  which  he  had  received.  Upon 
this  Lawrence,  J.,  directed  the  jury  that,  as  the  wife  was  the 
servant  of  the  husband,  it  was  not  her  duty  to  provide  the  ap- 
prentice with  sufficient  food  and  nourishment,  and  that  she  was 
not  guilty  of  any  breach  of  duty  in  neglecting  to  do  so ;  though 
if  the  husband  had  allowed  sufficient  food  for  the  apprentice, 
and  she  had  wilfully  withholden  it  from  him,  then  she  would 
have  been  guilty;  but  that  here  the  fact  was  otherwise;  and 
therefore,  though  in  for o  conscientice  the  wife  was  equally  guilty 
with  her  husband,  yet,  in  point  of  law,  she  could  not  be  said 
to  be  guilty  of  not  providing  the  apprentice  with  sufficient  food 
and  nourishment,  y 

In  an  early  case  in  Massachusetts,  where  the  jury,  by  consent, 
found  a  special  verdict  to  the  effect  that  a  feme  covert  committed 
an  assault  and  battery  in  company  with,  and  commanded  by  J. 
N.,  her  husband,  the  court  held  that  no  offence  was  found,  z 

((?.)   Where  the  Offence  appertains  chiefly  to  the  Wife. 

§  78.  A  wife  living  apart  from  her  husband  may  be  indicted 
alone,  and  punished  for  keeping  a  house  of  ill  fame,  a  So  she  may 
be  indicted  together  with  her  husband,  and  punished  with  him,  f.or# 
the  same  offence  ;  for  the  malfeasance  relates  to  the  government 
of  the  house,  in  which  the  wife  has  a  principal  share ;  and  con- 
stitutes an  offence  which  may  generally  be  presumed  to  be  man- 
aged by  the  intrigues  of  her  sex.  h  So  she  may  be  indicted  for  ' 
keeping  a  gaming  house,  c 

A  wife  who,  in  the  absence  of  her  husband,  though  in  the 
house  where  they  live  and  trade  together,  sells  intoxicating 
liquors,  under  such  circumstances  as  would,  but  for  her  cover- 

y  K  V.  Squire  and  Wife,  Stafford  a  Com.  v.  Liewis,  1  Met.  151.  Post, 
Lent  Assizes,  1799;  Burn's  Justice,    §2398,2444. 

29th  ed.  tit.  Wife.  b  1  Hawk.  c.   1,   s.   12  ;    State  v. 

z  Com.  V.  Neal,  10  Mass.  152.  Bentz,  11  Misso.  27. 

c  R.  r.  Dixon,  10  Mod.  335. 
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ture,  prove  her  to  be  a  common  seller,  may  be  indicted  as  such, 
unless  it  appears  that  she  acted  by  his  command  or  under  his 
coercion  or  influence,  c^ 

§  78  a.  It  seems  that  the  "  married  women's  "  acts,  conferring 
particular  business  privileges  on  married  women,  do  not  change 
the  common  law  rules  of  marital  criminal  responsibility.  <? 

(<i.)  Ca%es  involving  Conspiracy  and  Concert. 

§  79.  In  conspiracy  and  riot  it  will  not  suffice  to  join  the 
husband  and  wife  alone ;  and  if  aU  the  parties  named,  except 
the  husband  and  wife,  be  acquitted,  judgment  against  the  latter 
vrill  be  arrested,  d 

(e.)   Busband  and  Wife  as  Accessaries. 

§  80.  The  better  opinion  is,  that  in  cases  where  a  married 
woman  incites  her  husband  to  the  commission  of  a  felony,  she  is 
an  accessary  before  the  fact;^  but  she  cannot  be  treated  as  an 
accessary  for  receiving  her  husband,  knowing  that  he  has  com- 
mitted a  felony ;/  nor  for  receiving  goods  feloniously  stolen  by 
him;5r  nor  for  concealing  a  felony  jointly  with  her  husband.  A 
And  she  will  not  be  answerable  for  her  husband's  breach  of  duty, 
however  fatal,  though  she  may  be  privy  to  his  misconduct,  if  no 
duty  be  cast  upon  her,  and  she  be  merely  passive,  i  A  husband 
can  be  convicted  of  knowingly  receiving  goods  stolen  by  his 
wife,  {^  but  not  of  receiving  goods  which  she  had  previously  re- 
ceived and  passed  to  him.  f^ 

f  Summary  of  the  above  Law. 

§  81.  1st.  There  is  no  objection  in  law  to  an  indictment  against 
the  wife  alone,  charging  her  directly  with  the  offence. 

2d.  There  is  no  objection  in  law  to  an  indictment  charging  a 
husband  and  wife  jointly  with  the  commission  of  the  offence. 

3d.   If  upon  the  trial  of  the  wife  alone,  or  jointly  with  her 

c^   Commonwealth    r*    Murphy,    2  580 ;  Dears.  C.  C.  184  ;  6  Cox  C.  C. 

Gray  (Mass.),  510.    And  ante,  §  76.  148. 

c'  Com.  V.  Gannon,  97  Mass.  547;  h  Ibid.;  1  Hawk. c.  1,  s.  10. 

Com.  r.  Welch,  Ibid.  598  ;  ante,  §  72.  £  R.  v.  Squire,  1   Russ.  20  ;  Jerv. 

d  Com.  V.  Manson,  2  Ashmead,  81 ;  Arch.  9th  ed.  1 7. 

1  Hawk.  c.  72,  8.  8 ;  post,  §  481.  t*  See  post,  §  1896 ;  R.  v.  McAthey, 

e  1  Hale,  516  ;  2  Hawk.  c.  29,  s.  84.  L.  &  C.  250  ;  9  Cox  C.  C.  251. 

/  1  Hale,  47.  {2    R.  v.  Dring,  7  Cox   C.  C.  382; 

g  R.  V,  Brooks,  14  Eng.  Law  &  Eq.  Dears.  &  B.  829 ;  post,  §  1896. 
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husband,  it  appeared  in  evidence  that  the  husband  was  actually- 
present  when  the  wife  committed  the  act,  his  coercing  will  be 
presumed ;  but  this  presumption  may  be  rebutted  by  the  circum- 
stances of  the  case.y 


IV.    PERSONS     m  CERTAIN    EXTREME     CASES     PRESUMED    IGNORANT 
EITHER  OF  LAW  OR  FACT. 

(a.)  Ignorance  of  Law  generally  no  JSxcnse. 

§  82.  Ignorance  of  the  law  will  not  excuse*  from  the  conse- 
quences of  guilt  any  person  who  has  capacity  to  imderstand  the 
law,  of  which  all  are  presumed  to  have  knowledge./^     As  this 


j  6  Law  Rep.  N.  S.  254.  For  these 
positions  the  following  authorities  are 
cited  :  The  King  p.  Fenner,  1  Siderfin 
B.  410;  S.  C.  2  Keble  R.  408 ;  King 
9.  Jordan,  2  Keble,  634 ;  1682.  Dr. 
Foster's  case,  11  Coke  R.  61 ;  Som- 
erset's case,  2  State  Trials,  951 ;  1616. 
R.  r.  Crofts,  2  Strange,  1120;  1740. 
R.  r.  Foxby,  6  Mod.  11, 178, 213,  239 ; 
1706.  R.  V.  E.  Taylor,  8  Burrow,  1679 ; 
1765.  K  V.  Sergeant,  1  Ryan  &  Moody, 
N.  P.  R  352 ;  1826.  R.  v,  Sarah  Hai^ 
rell,  1  Ryan  &  Moody,  N.  P.  R.  296 ; 
1825.  State  v,  Collins,  1  M'Cord,  353  ; 
S.  C.  1821.  Commonwealth  v.  Lewis, 
1  Met.  151;  1840.  1  RueTsell  on 
Crimes,  Ist  ed.  26 ;  1  Russell  on  Crimes, 
433 ;  1  Salk.  384 ;  4  BI.  Com.  29 ;  R.  t7. 
Hammond,  1  Leach,  499,  case  196 ; 
1787.  Somcrville's  case,  1  Anderson  R. 
104 ;  R.  V.  Williams,  10  Modem,  63 ;  S. 
C.l  Salk.  384;  1702.  Brook's  case,  2 
Rolle,  R.  S.  R  17.  Dixon,  10  Mod.,  335 ; 
R.  V.  Cruse,  8  Carr.  &  Payne,  541 ; 
1838.  State  v,  Harvey,  3  N.  Hamp. 
65 ;  1824.  State  v.  Bentz,  11  Missouri, 
28 ;  1847.  Commonwealth  v.  Trimmer, 

1  Mass.  476  ;  1805.  State  v,  Parkerson, 

2  Strobhart,  169  ;  1847.  R.  v,  Ingram, 
1  Salk.  884;  171L  Dey's  case,  37 
Edw.  3,  cited  1  Hale's  P.  C.  147  ; 
Kelyng's  R.  31, 16  Car.  2 ;  Connolly's 


case,  2  Lewis  C.  C.  229 ;  1829.  R.  v- 
John  Wm.  Price  and  Sarah  Price,  8 
Carr.  &  Payne,  19  ;  1837.  R.  r.  Archer, 
1  Moody,  143;  1826.  R.  v.  Matthews, 
1  Eng.  Law  &  Eq.  R.  549  ;  1850.  S. 
C.  14  Jur.  513  ;  1  Denison  C.  C.  549 ; 
R.  V.  Brooks,  14  Eng.  Law  &  Eq.  R. 
Ill  ;  1853.  R.  V.  Brady  and  Wife, 
3  Cox,  425;  1849.  State  v.  Nelson, 
29  Maine,  329;  1849.  R.  t;.  Henry 
and  Elizabeth  Polard,  8  Carr.  &  Payne, 
553,  note  g ;  1838.  R.  v.  S.  Morris 
and  John  Morris,  Russell  &  Ryan, 
270;  1814.  R.  t7.  Hughes,  2  Lewin 
C.  C.  229;  1812.  City  Council  v. 
Van  Rowen,  2  McCord,  465;  S.  C. 
1823.  Uhl's  case,  6  Grattan,  711, 
1849.  Davis  v.  The  State,  15  Ohio, 
72 ;  1  Hale's  P.  C.  45 ;  2  Carr.  &  Kir. 
903;  1  Hale  P.  C.  47 ;  Somerset's 
case,  1  State  Trials,  28,  29  j  1615.  R. 
V.  Buncombe,  1  Cox,  183;  Rather  r. 
State,  1  Porter,  132;  1834.  Reeve's 
Domestic  Relations,  69;  Hasbrouck 
17.  Weaver,  10  Johnson,  247;  1818. 
Williamson  v.  State,  16  Ala.  431 ;  R. 
V.  Hassall,  2  Carr.  &  Payne,  434 ;  1826. 
R.  V.  T.  Woodward  and  Margaret 
Woodward,  8  Carr.  &  Payne,  561; 
1888. 

/I  1  Hale,  42;  Wineheart  v.  State, 
6  Indiana,  80;  R.  v.  Price,  8  Per.  & 
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rule,  however,  presupposes  an  opportunity  of  knowing  the  law, 
if  no  such  opportunity  exists,  the  rule  is  suspended.  Where, 
therefore,  a  defendant  was  indicted  for  maliciously  shooting  at 
A.  B.  upon  the  high  seas,  and  the  offence  was  perpetrated  within 
a  few  weeks  after  the  Stat.  89  G.  3.  c.  37,  passed,  and.  before 
notice  of  it  could  have  reached  the  place  where  the  offence  was 
committed,  the  judges  held  that  he  could  not  have  been  tried 
before  that  act  passed  ;  and  that,  as  he  could  not  have  heard  of 
it,  he  ought  to  be  pardoned.  £  A  foreigner,  however,  cannot 
be  excused  on  the  ground  that  he  does  not  know  the  law.  I  But 
it  has  been  said,  that  the  presumption  that  all  persons  know  the 
law  is  to  be  confined  to  statutes,  and  is  not  to  be  construed  to  in- 
clude the  future  construction  the  courts  may  give  such  statutes,  m 

§  82  a.  In  this  respect  the  Roman  Common  Law  is  tenderer 
than  the  English.  When  an  offence  is  such  Jure  gentium^  then 
all  persons  are  expected  to  have  notice  that  it  is  prohibited,  and 
are  liable  to  punishment,  for  its  commission.  But  it  is  otherwise, 
by  the  Roman  law,  when  a  government  makes  an  act,  in  itself 
innocent,  penal.  In  this  case  ignorantia  et  error  juris  is  a  de- 
fence, unless  there  be  notice  either  express  or  implied,  n  Indeed, 
there  were  certain  conditions  in  which  ignorantia  legis  is  charita- 
bly assumed.     Thus,  for  instance,  the  female  sex :  — 

«  D.  de  L.  Com.  de  fals.  (48.  10.)  L.  38.  §  2.  D.  ad  L.  lul.  de 
adulter.  (48.  5.)  Quare  mulier  tunc  demum  eam  poenam,  quam 
mares,  sustinebit,  quum  incestum  iure  gentium  prohibitum  ad- 
miserit ;  nam  si  sola  iuris  nostri  observatio  interveniet,  mulier  ab 

D.  421 ;  11  Ad.  &  El.  727 ;  R.  r.  Esop,  v.  Mayor,  &c.  L.  R.  8  Q.  B.  629.  This 
7  C.  &  P.  456 ;  Com.  v,  Bagby,  7  Pick,  as  a  mere  subjective  qaestion  may  be 
279;  R.  V.  Good,  1  Car.  &  K.  185;  true.  No  one  really  knows  all  the  laws 
R.  t;.  Hoatson,  2  C.  &  K.  777  ;  The  of  the  land.  But  on  the  other  hand 
Ann,  1  Gallis.  62;  U.  S.  v.  Learned,  no  one  can  set  up  ignorance  as  a  de- 
ll Int.  Rev.   Rep.  149;  Whitton  v.  fence. 

State,  87  Missis.  879.  k  R.  v.  Bailey,  R.  &  R.  1 ;    Ship 

As  apparently  opposed  to  the  state-  Cotton  Planter,  1  Paine,  23  ;  though 

ment  in  the  text  may  be  cited  the  ex-  see  The  Ann,  1  Gallis.  62. 

pression  of    a  learned  English  judge  I  R.  r.  Barronet,  Dears.  51 ;  R.  i;. 

that  '^  there  is  no  presumption  in  this  Esop,  7  C.  &  P.  456  ;   Cambioso  v, 

country  that  every  person  knows  the  Mafiet,  2  Wash.  C.  C.  98. 

law;  it  would  be  contrary  to  common  m  Brent  v.  State,  48  Ala.  297. 

sense  and  reason  ifit  were  so."  Maule,  n  See  Savigny,  System  UI.  p.  Ill, 

J.,  Martindale  v.  Falkner,  2  Com.  B.  R.  826. 
720  ;  accepted  by  Blackburn,  J.  in  R. 
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incest!  crimine  erit  excusata.  So  also  infancy :  L.  38.  §  4.  D. 
eod.  Fratres  denique  imperatores  Claudiae  (Claudio:)  crimen 
incesti  propter  aetatem  remiserunt.  L.  2.  C.  si  advers.  delict.  (2. 
35.)  ....  matri  tamen,  quae  filiis  tutorem  aetatis  lubrico  lapsa 
non  petiit,  eorum  minime  denegari  successionem  convenit.  So 
of  rusticity  :  L.  7.  §  4.  D.  de  iurisdict.  (2.  1.)  L.  3.  §  22.  D.  de 
SC.  Silan.  (29.  5.)  Et  si  sciens,  non  tamen  dolo  aperuit,  aeque 
non  tenebitur,  si  forte  per  imperitiam,  vel  per  rusticitatem  ignarus 
edicti  Praetoris  vel  Senatus-consulti  aperuit.  L.  2.  C.  de  in  ius 
voc.  (2.  2.)  ....  nee  in  ea  re  rusticitati  venia  praebeatur,  quum 
naturali  ratione  honor  huismodi  personis  debeatur.  So  of  mili- 
tary service :  L.  5.  C.  de  his  qui  sibi  adscrib.  (9.  23.)  Quod 
adhibitus  ad  testamentum  commilitonis  scribendum,  iussu  eius 
servum  tibi  adscripsisti,  pro  non  scripto  babelur,  et  ideo  id  lega- 
tum  petere  non  potes.  Sed  secutus  tenorem  indulgentiae  meae 
poenam  legis  Comeliae  tibi  remitto^  in  quam  credo  te  magis 
errore,  quam  malitia  incidisse." 

The  later  doctrine  is  thus  stated  by  Boehmer,  as  cited  by 
Geib :  o 

"  luris  ignorantia  contra  delicta  legibus  communibus  compre- 
hensa  vix  allegari  potest,  turn  quod  talia  ex  recta  ratione  iam 
innotescant  ....  Facilius  eius  ratio  fiabetur  circa  delicta  solis 
legibus  positivis  particularibus  determinata,  quia  harum  ignoran- 
tia excusatior,  nee  tantopere  culposa  est,  praeterea  his  saepe  pro- 
hibetur,  de  quo  ne  somniando  quidem  quis  cogitavit." 

But  with  the  modem  facilities  for  the  pubUcation  of  laws,  the 
reason  for  this  tolerant  discrimination  has  greatly  diminished. 
Every  resident  of  a  state  is,  by  our  system,  bound  to  take  notice  of 
the  laws  of  such  state  ;  and  as  long  as  the  state  gives  him  oppor- 
tunity to  acquire  such  knowledge,  his  ignoi-ance  is  his  own  fault. 
Of  this  a  marked  illustration  is  to  be  found  in  a  case  decided 
by  Judge  Hunt,  of  the  United  States  supreme  court,  at  Canan- 
daigua,  New  York,  in  June,  1873.  The  defendant,  Susan  B. 
Anthony,  was  indicted  for  illegally  voting  for  representatives  to 
congress,  in  November,  1872.  In  defence  she  put  in  evidence 
the  opinion  given  to  her  by  learned  counsel  to  the  effect  that  she 
was  so  entitled  to  vote.  Judge  Hunt,  however,  in  his  charge  to 
the  jur}^  said  :  "  Two  principles  apply  here.  First,  ignorance 
of  the  law  excuses  no  one  ;  second,  every  person  is  presumed  to 

0  Lelirbuch,  &c.  §  71. 
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understand  and  to  intend  the  necessary  effects  of  his  own  acts. 
Miss  Anthony  knew  that  she  was  a  woman,  and  that  the  consti- 
tution of  this  State  prohibits  her  from  voting.  She  intended  to 
violate  that  provision ;  intended  to  test  it,  perhaps,  but  certainly 
intended  to  violate  it.  The  necessary  effect  of  her  act  was  to 
violate  it,  and  then  she  is  presumed  to  have  intended  it.  There 
was  no  ignorance  of  any  ^t,  but  all  the  facts  being  known,  she 
undertook  to  settle  a  principle  in  her  own  person.  She  takes  the 
risk,  and  she  ought  not  to  shrink  from  the  consequences.  It  is 
said,  and  some  authorities  are  cited  to  sustain  the  position,  that 
there  can  be  no  crime  unless  there  is  a  culpable  intent ;  to  render 
one  criminally  responsible,  a  vicious  will  must  be  present.  A. 
commits  a  trespass  on  the  land  of  B.,  and  B.,  thinking  and  be- 
lieving that  he  has  a  right  to  shoot  an  intruder  upon  his  premises, 
kills  A.  on  the  spot.  Does  B.'s  misapprehension  of  his  rights  jus- 
tify his  act  ?  Would  a  judge  be  justified  in  charging  the  jury 
that  if  satisfied  that  B.  supposed  he  had  a  right  to  shoot  A.,  that 
he  was  justified,  and  they  should  find  a  verdict  of  not  guilty  ? 
No  judge  would  make  such  a  charge.  To  constitute  a  crime  it  is 
true  that  there  must  be  a  criminal  intent,  but  it  is  equally  true 
that  knowledge  of  the  facts  of  the  case  is  always  held  to  supply 
this  intent.  An  intentional  killing  bears  with  it  evidence  of 
malice  in  law,  and  a  desire  to  promote  the  welfare  of  the  de- 
ceased by  his  transition  to  a  better  world,  would  be  no  justifi- 
cation of  the  act  were  it  committed  by  a  sane  man.  Whoever, 
without  justifiable  cause,  intentionally  kills  his  neighbor,  is  guilty 
of  a  crime.  The  principle  is  the  same  in  the  case  before  us,  and 
in  all  criminal  cases.  The  precise  question  has  been  several 
times  decided,  viz. :  that  one  illegally  voting  was  bound  and  was 
assumed  to  know  the  h,w.p  No  system  of  criminal  jurispru- 
dence can  be  sustained  upon  any  other  principle.  Assuming  that 
Miss  Anthony  believed  she  had  a  right  to  vote,  that  fact  consti- 
tutes no  defence  if  in  truth  she  had  not  the  right.  She  volun- 
tarily gave  a  vote  which  was  illegal,  and  thus  is  subject  to  the 
penalty  of  the  law."  The  defendant  was  convicted,  and  shortly 
afterwards  the  inspectors  of  election,  who  registered  the  name 
and  received  the  votes  of  Miss  Anthony  and  her  co-defendants, 

p  To  this  is  cited  Hamilton  v.  Peo-    Jones,  N.  C.  889 ;  McGuire  v.  State,  7 
pie,  57  Barbour,  625 ;   State  v.  Boy-    Humph.  54. 
ett,   10  Ired.  336;   State  v.  Hart,   6 
110 


Digitized  by 


Google 


BOOK  I.] 


IGNOBASCE  OF  FACT. 


[§83. 


were  placed  on  trial.  The  proof  on  the  part  of  the  prosecution 
was  similar  to  that  in  the  case  of  Miss  Anthony.  The  defence 
proved  the  good  faith  of  the  parties  accused  in  receiving  the 
votes,  and  rested.  The  defendants'  counsel  asked  the  court  to 
charge  the  jury,  that  if  the  jury  believed  that  the  defendants 
acted  honestly  and  according  to  their  best  judgment,  and  had 
only  erred  in  judgment,  they  should  be  acquitted.  This  the 
court  refused.  Judge  Hunt  then  announced  his  decision,  over- 
ruling the  defence,  and  stated  that  instead  of  ordering  a  verdict 
of  guilty,  as  he  did  in  the  case  of  Miss  Anthony,  he  would  sub- 
mit the  case  to  the  jury,  with  the  instructions  that  there  was  no 
justification  for  the  act  of  the  defendants,  and  that  in  effect,  they 
were  all  guilty.     A  verdict  of  guilty  was  subsequently  rendered. 

(6.)  When  particular  Intent  is  required^  Ignorance  or  Mistake 
admissible  to  negative  such  Intent. 

§  83.   There  is  a  class  of  cases  in  which  ignorance  or  mistake 
of  fact  or  of  law,  will  be  an  excuse ;  g  as  if  a  man  intending  to 


q  See  Broom's  Leg.  Max.  J  90;  1 
Story  £q.  Jur.  §  210;  Myers  v.  State, 
1  Conn.  602;  R.  r.  Allday,  8  C.  &  F. 
136;  Com.  r.  Rogers,  7  Mete.  500; 
Com.  V.  Kirby,  2  Cush.  577;  U.  S.  v, 
Fearce,  2  McLean,  14.  The  Roman 
law  supplies  the  following  illustrations : 
§  5.  L  de  usucap.  (2.  6.)  Item  si  is,  ad 
quern  ancillae  ususfructus  pertinet, 
partum  suum  esse  credens  vendiderit, 
aut  donayerit,  furtum  non  committit ; 
furtum  enim  sine  affectu  furandi  non 
committitur.  §  1.  I.  de  vi  bon.  rapt. 
(4.  2.)  L.  25.  §  6.  D.  de  hered.  petit. 
(5.  3.)  Scire  ad  se  non  pertinere  utrum 
is  tantummodo  videtur,  qui  factum  scit, 
an  et  is,  qui  in  iure  erravit  ?  Futavit 
enim  recte  factum  testamentum,  quum 
inutile  erat,  vel  quum  eum  alius  prae- 
cederet  agnatus,  sibi  potias  deferri. 
£t  non  puto  hunc  esse  praedonem,  qui 
dolo  caret,  quamvis  in  iure  erret.  L.  36. 
§  1.  L.  37.  pr.  D.  deusarpat.  (41.  3.) 
The  following  analysis  of  responsi- 
bility is  taken  fiom  Bemer's  very  able 


treatise,    Lehrbuch    d.    Strafrecht's, 
1871,  §91:  — 

Responsibility  ceases  to  exist  when 
either  of  the  following  factors  cease 
to  exist : 

L  Will.  Responsibility  ceases 
when  the  will  is  destroyed  either  by  a 
controlling  natural  force  (vis  major 
naturae),  or  by  the  physical  force  ex- 
ercised by  another.  Natural  forces  are 
classified  as  mechanical,  physical,  and 
organic.  A.,  for  instance,  falls  acci- 
dentally against  B.  and  kills  him ;  a 
case  of  a  mechanical  casualty.  A.  is 
forced  by  an  electrical  machine  to 
strike  B. ;  a  case  of  physical  casualty. 
A.  is  bitten  by  a  mad  dog,  and  under 
the  stress  of  hydrophobia  bites  B. ;  a 
case  of  organic  casualty. 

U.  Object.  Responsibility  ceases 
when  the  person  concerned  does  not 
proceed  beyond  the  bare  purpose  of 
crimes,  and  gives  to  his  will  no  tangi- 
ble shape.  Cogitationis  poenam  nemo 
patitur. 

Ill 
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kill  a  thief  in  his  own  house,  kill  one  of  his  own  family,  he  will 
be  guilty  of  no  offence,  r  or  where,  under  an  erroneous  impres- 
sion that  the  act  is  necessary  in  self-defence,  he  kills  the  supposed 
aggressor,  in  which  case  it  is  manslaughter  or  excusable  homicide, 
as  the  case  may  be. «  So  a  taking  by  mere  accident,  or  in  a  joke, 
or  mistaking  another^s  property  for  one's  own,  is  neither  legally 
nor  morally  a  crime,  t  So  where,  upon  the  trial  of  an  indict- 
ment for  the  felonious  taking  of  a  deed,  it  appeared  that  the 
defendant  had  contracted  verbally  to  sell  certain  real  estate  to 
B.  ;  that  they  met  to  settle  the  contract,  and  agreed  upon  a  final 
meeting  for  that  purpose  ;  that,  in  the  mean  time,  the  defendant 
delivered  to  B.,  confidentially,  a  deed,  that  he  might  ascertain  its 
correctness,  neither  party  considering  the  business  settled ;  that 
B.  gave  the  deed  to  his  counsel  to  examine  the  title,  and,  if 
satisfactory,  to  leave  it  at  the  registry  to  be  recorded,  which  was 
in.    bfSTRUMENTALiTY.    Respon-    lower  the  grade  of  his  guilt,  so  is  the 


sibility  ceases  when  the  will  and  the 
object  are  each  present,  but  where 
they  do  not  coalesce,  and  the  connec- 
tion between  the  two  is  prevented. 
Error  facti  et  aberratio  delicti.  Under 
the  latter  the  following  cases  are  to 
be  noticed : 

(a.)  Consequences  which  hy  a  suit- 
able forecast  could  not  have  been  f ore- 
seen,  have  no  causal  connection  with 
the  will  of  tlie  actor.  Responsibility 
cannot  attach  to  them.  They  are 
pimply  casus.  Thus  a  slight  bodily 
injury,  which  in  the  party  injured 
produces  serious  results  which  were 
beyond  the  range  of  calculation,  will 
be  imputed  to  the  actor  simply  as 
what  they  in  appearance  were.  He 
is  not  responsible  for  the  unforeseen 
consequences.  And  with  this  accords 
the  North  German  Code,  §  224. 

(&.)  If  he  acts  on  a  false  hypothe- 
sis, which,  if  it  were  correct,  could 
justify  his  act,  this  act  cannot  gener- 
ally be  considered  as  a  crime.  For 
the  will  and  the  deed  do  not  corre- 
spond. 

(c.)  If  he  acts  on  a  false  hypotlie- 
sis,  which,   if  it  were  correct,  would 
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act  to  be  regarded  as  correspondingly 
lowered  as  to  responsibility.  For  in- 
stance :  A.  shoots  B.  whom  he  sup- 
poses to  be  a  stranger,  but  who  turns 
out  to«be  a  near  relative ;  this  is  not 
parricide,  but  mere  homicide.  So  A. 
and  B.  go  out  together  to  steal ;  but 
A.  is  ignorant  that  B.  is  armed.  A.  is 
then  responsible  only  as  principal  in 
a  simple,  as  distinguished  from  an 
aggravated  larceny.  To  this  effect 
are  the  codes  of  the  several  German 
states.  This  law,  it  will  be  observed, 
is  much  more  lenient  than  the  Anglo- 
American,  which  makes  conspirators 
liable  for  all  their  co-conspirators*  acts 
committed  in  pursuit  of  the  common 
design. 

r  1  Hale,  42,  43  ;  4  Bl.  Com.  27; 
R.  V.  Levett,  Cro.  Car.  538.  See  aate, 
§  1 7.  Nullum  crimen  est  in  casu.  Cic- 
ero, pro  Plane,  c.  14. 

s  2  Hale,  507;  post,  §  1026. 

t  See  post,  §  1860.  This  has  been 
held  even  where  an  ignorant  person 
landing  goods,  honestly  believes  that 
by  law  they  are  his,  R.  v.  Reed,  1  C. 
&  M.  306 ;  Merry  t;.  Green,  7  Mees.  & 
W.  623. 
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done  ;  that,  upon  the  meeting  for  .a  final  settlement  at  the  regis- 
try office,  a  dispute  arose  between  the  parties  on  a  collateral 
point,  and  the  defendant  asked  the  register  for  the  deed,  and,  on 
receiving  it,  destroyed  it,  calling  upon  those  present  to  witness 
the  act ;  it  was  held  that,  if  the  defendant  honestly  thought  he 
had  a  right  to  the  paper,  the  idea  of  a  felonious  intent  was  ex- 
cluded, w  So,  also,  where  an  innocent  merchant  vessel  so  con- 
ducts herself  as  to  produce  the  belief  she  is  piratical,  a  vessel 
capturing  her  is  not  liable  to  forfeiture,  v  So  a  prosecution  can- 
not be  sustained  for  resisting  an  officer  if  it  appear  that  the  de- 
fendant supposed  the  prosecutor  to  be  a  private  person,  v^  On 
the  other  hand  we  must  remember  that  if  an  unforeseen  conse- 
quence ensue  from  an  act  which  was  in  itself  unlawful,  and  its 
original  nature  wrong  or  mischievous,  the  actor  is  criminally  re- 
sponsible for  whatever  consequence  may  ensue,  although  the  con- 
sequence was  against  the  party's  wish,  w  We  may  therefore 
conclude  that  when  a  particular  intent  is  necessarj'^  to  constitute 
the  offence  {e,  g,  in  larceny  animus  furandi ;  in  murder,  malice), 
then  ignorance  or  mistiike  is  evidence  to  cancel  the  presumption 
of  intent,  and  to  work  an  acquittal  either  total  or  partial.  In 
testing  this  ignorance  we  must  take  as  the  standard  the  defend- 
ant's  own  mind.  The  question  is,  how  did  the  facts  and  law,  on 
this  matter  of  intent,  appear  to  him  ;  not,  how  do  they  appear  to 
the  jury  or  judge,  x  But  the  error  must  be  sincere.  If  there  be 
opportunity  to  dispel  it,  and  this  opportunity  is  repelled,  the  de- 
lusion is  no  defence. 

(c.)  But  otherwise  ivhen  Naked  Act^  irrespective  of  Intent^  is  in- 
dictable. 

§  83  a.  Sincere  ignorance  will  not  avail,  when  the  law  makes  a 
naked  act  indictable,  irrespective  of  intent,  y  Hence,  it  is  no  de- 
fence to  an  indictment  for  bigamy  that  the  defendant  honestly 
believes  within  the  seven  years  that  a  former  husband  or  wife  is 

u  Com.  V.  Weld,   Thacher's  C.  C.  Wash.  C.  C.  531 ;  U.  S.  v.  Benner, 

157.  Baldwin,  234;  4  Bl.  Cora.  27. 

V  The  Mariana   Flora,  11   Wheat.  x  Post,  §  1026,  1027,  26G1 ;  and  see 

11.     See  also  Clow  r.  Wri«jht,  Brayt.  also  R.  v.  Reed,  1  C.  &  M.  306,  direct 

118.  to  this  point. 

pi  Post,  §  1291.  ;/  See  Hudson  r.  McRac,  4  B.  &  S. 

w  Post,  §  712  6  ;  U.  S.  v.  Liddle,  2  585  ;  and  cases  cited,  note  «%  §  297, 
Wash.  C.  C.  205 ;  U.  S.  r.  Ortejra,  4 
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dead ;  z  while  an  indictment  has  been  sustained  against  a  man  for 
marrying  a  woman  who  believed  herself  a  widow  under  similar 
circumstances,  although  eleven  years  had  elapsed  since  she  had 
last  seen  or  heard  from  her  first  husband  whom  she  had  left,  a 
So,  also,  on  the  same  reasoning,  it  is  no  defence  to  an  indictment 
for  usurping  an  office  that  the  defendant  honestly  believed  he 
was  elected  to  such  office ;  c^  nor  to  an  indictment  for  voting 
^vithout  the  proper  qualifications,  that  the  defendant  believed 
that  he  possessed  such  qualifications ;  c^  nor  to  an  indictment  for 
neglect  in  office  that  the  defendant  was  ignorant  of  the  facts  the 
existence  of  which  imposed  on  him  the  duty  he  is  charged  with 
neglecting ;  a^  nor  to  an  indictment  for  publishing  a  libel  in  a 
newspaper  that  the  defendant  was  ignorant  of  the  fact  of  publi- 
cation ;  (&  nor  that  his  motives  were  scientific  or  philanthropic ;  d^ 
nor  to  an  indictment  for  selling  adulterated  or  intoxicating  com- 
pounds that  the  defendant  did  not  believe  them  to  be  adulterated 
or  intoxicjiting ;  h  nor  to  an  indictment  for  selling  to  a  minor  that 
the  defendant  believed  the  vendee  to  be  of  full  age  ;  c  nor  to  an 
indictment  for  abduction,  that  the  motives  were  philanthropic, 
or  that  the  defendant  mistook  the  girl's  age.  d  Even  in  these 
cases  in  which,  as  aflEecting  intent,  ignorance  of  fact  is  set  up, 
the  defence  is  unavailable  where  the  defendant,  if  he  had  exer- 
cised due  diligence,  could  have  been  aware  of  his  mistake,  u 

(cZ.)  Statutory  Law  of  New  York, 
§  84.  In  New  York,  to  prevent  the  ignorance  of   a  recent  act 


z  Cora.  V.  Mash,  7  Met.  472 ;  R.  v. 
Gibbons,  12  Cox  C.  C.  337  (1872); 
emphatically  and  summarily  overrul- 
ing R.  V.  Turner,  9  Cox  C.  C.  145, 
and  R.  v.  Horton,  11  Cox  C.  C.  670. 
See  post,  §  2633. 

a  Com.  r.  Thompson,  6  Allen,  591  ; 
Com.  V.  Thompson,  11  Allen,  23  ;  the 
ground  taken  by  the  court  being  that 
the  exception  in  the  statute  applies 
when  the  party  whoso  death  is  pre- 
sumed has  deserted  the  wife,  not  when 
the  wife  has  deserted  him.  See  post, 
§  2656. 

ai  Post,  §  2742. 

a«  Post,  §  2789. 

114 


a«  Post,  §  2526. 

a*  Post,  §  2583. 

a«  R.  w.  Elicklin,  L.  R.  3  Q.  B.  360. 
Post,  §  2545. 

h  Com.  i\  Farren,  9  Allen,  489  ; 
Com.  V.  Nichols,  10  Allen,  199 ;  Com. 
v.  Smith,  103  Mass.  444  ;  People  v. 
Zeiger,  6  Parker  C.  R.  355.  Post,  § 
2442. 

c  Post,  §  2442. 

d  R.  v.  Booth,  12  Cox  C.  C.  230; 
State  y.  Ruhl,  8  Iowa,  447;  R.  w. 
Robins,  1  C.  &  K.  456  ;  R.  v,  Oliifier, 
10  Cox  C.  C.  402.     Post,  §  2673  c. 

e   Post,  §  2526. 
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from  injuring  a  party,  it  is  provided  that  no  act  of  the  legislature 
shall  take  effect  until  twenty  days  after  it  is  passed,  unless  there 
be  a  special  provision  to  the  contrary,  e 

(«.)  Conflicting  Local  Cu»tom. 

It  is  no  defence  to  an  indictment  for  a  crime  that  it  was  the 
custom  of  the  country  to  do  the  act  that  constituted  the  crime./ 

V.  CORPORATIONS. 

(a.)  For  what  indictable. 

§  85.  In  the  ancient  case  of  the  Abbot  of  St.  Bennet's  v.  The 
Mayor,  &c.,  of  Norwich,^  Pigot  said  arguendo  that  a  "corpo- 
ration cannot  do  a  personal  tort  to  another,  as  a  battery  or 
wounding,  nor  can  they  do  treason  or  felony,  so  far  as  the  corpo- 
ration is  concerned."     Much  the  same  language  is  used  in  the  case 


e  1  R.  S.  244,  B.  12;  Barbour's  C. 
L.  252. 

/  Bankas  v.  State,  4  Indiana,  114. 

g  Y.  B.  21  Ed.  4,  7,  13.  By  the 
Boman  common  law,  corporations 
coald  collectively  commit  no  crime, 
and  could  not  therefore  be  subjected 
to  penal  discipline.  Nov.  Maior.  YII. 
§  11.  Nunquam  curiae  a  provinciarum 
rectoribus  generali  condemnatione 
mulctentur,  quum  utique  hoc  et  aequi- 
tas  suadeat  et  regula  iuris  antiqui,  ut 
noxa  tantum  caput  sequatur,  ne  prop- 
ter unius  fortasse  delictum  alii  dis- 
pendiis  affligantur.  cap.  5.  de  sentent. 
excomm.  in  VI.  (5.  11.)  In  universi- 
tatem  vel  collegium  proferrc  excom- 
municationis  sententiam  penitus  pro- 
hibemus,  volentes  animarum  periculum 
vitare,  quod  exinde  sequi  posset,  quum 
nonnunquam  contingeret,  innoxios  hu- 
iusmodi  sententia  irretiri :  sed  in  illos 
duntaxat  de  collegio  vel  universitate, 
quos  culpabUes  esse  constiterit,  pro- 
mulgetur. 

•See  the  following,  —Livius  VIII.  37. 
M.  Flavins  tribunua  plebis  tulit  ad 
populum,  ut  in  Tusculanos  animadver- 
teretur,  quorum  eorum  ope  ac  consilio 


Veliterni  Privematesque  populo  Ro- 
mano helium  fecissent  (J.  Fr.  Gro- 
novius  et  Drakenborch  ad  h.  L)  L.  1  b, 
§  1.  D.  de  dol.  (4.  3.) 

Political  disabilities,  however,  were 
assigned  to  corporate  political  of- 
fences. Livius  XXVI.  16.  Capuam 
a  Calibus  reditum  est,  Atellaque  et 
Calatia  in  deditionem  acceptae:  ibi 
quoque  in  eos,  qui  capita  rerum  erant, 
animadversum.  Ita  ad  scptuaginta 
principes  senatus  interfecti;  trecenti 
ferme  nobiles  Campani  in  carcerem 
conditi :  alii,  per  sociorum  Latini 
nominis  urbes  in  custodias  dati,  variis 
casibus  interierunt:  multitudo  alia 
civium  Campanorum  venumdata.  De 
urbe  agroque  reliqua  consultatio  fuit, 
quibusdam  delendam  censentibus  ur^ 
hem  praevalidam,  propinquam,  inimi- 
cam.  Ceterum  praesens  utilitas  vicit : 
nam  propter  agrum,  quern  omni  ferti- 
litate  terrae  satis  constabat  primum  in 
Italia  esse,  urbs  servata  est,  ut  esset 
aliqua  aratorum  sedes  ....  Ceterum 
habitari  tantum,  tamquam  urbem,  Ca- 
puam, frequentarique  placuit:  corpus 
nullum  civitatis,  nee  senatus,  nee  ple- 
bis concilium,  nee   magistratus  esse: 
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of  Satton'8  Hospital ;  A  and  in  On*  v.  The  Bank,  i  it  was  expressly 
ruled  that  a  corporation,  as  such,  could  not  through  its  agents  be 
guilty  of  an  assault  and  battery.  It  has  been  more  recently  held 
in  England  that  such  a  body  was  not  subject  to  be  indicted  for  a 
violation  of  the  Foreign  E^stablishment  Act.  A  And  Lord  Holt 
is  reported,  in  an  anonymous  case,  to  have  laid  it  down  generally, 
that  a  corporation  is  not  indictable  at  all,  though  its  individual 
members  are.  a 

§  86.  This  general  proposition  of  Lord  Holt  has,  however, 
received  considerable  qualification  in  modem  times.  It  has  been 
thought  by  Mr.  Kyd  to  apply  only  to  the  case  of  crimes  and  mis- 
demeanors, b  And  the  result  of  the  authorities  in  England  and 
in  this  country  seems  now  to  be  that  a  corporation  may  be  in- 
dicted for  a  breach  of  duty  imposed  on  it  by  law,  though  not  for 
a  felony  or  for  public  wrongs  involving  personal  violence,  as  riots 
or  assaults,  c  Thus  an  indictment  will  lie  at  common  law  against 
a  corporation,  for  not  repairing  a  road,  a  bridge,  or  a  wharf, 

ing,  a  majority  may  by  vote,  entered 
upon  their  records,  require  an  agent  to 
commit  a  battery ;  but  if  he  does,  it 
cannot  be  regarded  as  a  corporate  act 
for  which  the  corporation  can  be  in- 
dicted. It  would  be  stepping  aside 
altogether  from  their  corporate  powers. 
If  indictable  as  a  corporation  for  an 
offence  thus  indicated  by  them,  the 
innocent  dissenting  minority  would 
become  equally  amenable  to  punish- 
ment with  the  guilty  majority.  Such 
only  as  take  part  in  the  measure  should 
be  prosecuted  either  as  principals,  or 
as  aiding  and  abetting,  or  procuring 
an  offence  to  be  committed,  according 
to  its  character  or  magnitude/'  As  to 
the  liability  of  the  individual  mem- 
bers, see  further,  Kane  v.  The  People, 
8  Wend.  363;  State  v.  Godfrey,  8 
Fairf.  861 ;  Edge  v.  Com.  7  Barr,  275 ; 
Queen  v.  R  R.  Co.  9  Q.  B.  826. 

b  Kyd  on  Corporations,  225-6. 

c  Per  Patteson,  J.  8  Q.  B.  282; 
Com.  i;.  Worcester  Turnpike  Co.  8 
Pick.  827 ;  State  r.  Great  Works  Co. 
2  Appleton,  41 ;  People  ».  Corporation 


sine  consilio  publico,  sine  imperio  mul- 
titudinem,  nuUius  rei  inter  se  sociam, 
ad  consensnm  inhabilem  fore.  Ap- 
plan,  de  reb.  Hispan.  c.  99.    Tepfoiobw 

yevofdvrpf,  k^  ipvfgvov  Koriiyayev  (6  Leidv)^) 
ic  rd  ff e6iov,  nail  iiUXevmv  oUaiv  irrttxio- 
Tovf.  Dio  Cass.  LXXIV.  14.  hcmnn 
de  (b  lePnpoc)  rifv  iroXtv  (rd  BvfjSivTUiv)  t^ 
re  iXev^epiQf  Kctt  tov  6^Mf4aToc  rov  mXiTir 
KQv.  Kol  daafM)^6pov  iarofiivac,  raf  re  ouaioQ 
tCiv  woXltCiv  &^fievaac,  avrifp  re  ical  liiv  x^>po» 
avT^i  Uepof^iois  ixaptoaro,  koI  abrj  kicdvoi 
61a  KUfjoj  ;cp6/ievot  o^dev  d  n  obx  ifipiJIfiv, 
Herodian  HI.  6 ;  Geib,  Lehrbuch,  §  87. 
h  10  Coke's  Bep.  326. 
t  1  Ohio,  86. 

k  King  of  the  Two  Sicilies  v.  Wil- 
cox, 14  Jur.  751. 

a  Anon.  12  Mod.  559.  In  The 
State  V,  Great  Works  Co.  2  Appleton, 
1 1,  Weston,  C.  J.,  states  the  law  thus : 
^  A  corporation  is  created  by  law  for 
certain  beneficial  purposes.  It  can  nei- 
ther commit  a  crime  or  misdemeanor 
by  any  positive  or  affirmative  act,  or 
incite  others  to  do  so  as  a  corporation. 
While  assembled  at  a  corporate  meet- 
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where  by  statute  or  prescription  it  is  bound  so  to  do ;  (2  or  for 
disobedience  to  an  order  of  justices  for  the  construction  of  works 
in  pursuance  of  a  statute,  e  And  this,  though  a  specific  remedy 
be  given  for  the  breach  of  duty,  by  the  act  of  incorporation,  if 
there  be  no  negative  words./ 

§  87.  Whether  this  criminal  liability  extends  to  acts  of  mis- 
feasance is  more  doubtful.  In  M&ine,^  it  was  held  that  a  mill 
company  could  not  be  indicted  for  a  nuisance  in  the  erection  of 
a  dam  on  a  navigable  river,  by  an  agent.  A  But  in  England,  t 
after  a  full  consideration  of  the  authorities,  a  contrary  principle 
was  established.  It  was  ruled  there  that  an  indictment  lay  at 
common  law  against  an  incorporated  railway  company  for  cutting 
through  and  obstructing  a  highway,  in  a  manner  not  conform- 
able to  the  powers  conferred  on  it  by  Act  of  Parliament.  The 
case  was  put  on  general  grounds;  and  the  distinctions  which 
had  been  attempted  between  nonfeasance  and  misfeasance  over- 
thrown. Indeed,  since  it  has  been  settled  against  some  of  the 
earlier  authorities,  that  trespass  or  case,  for  a  private  nuisance, 
would  lie  against  a  corporation,^  no  good  reason  can  be  assigned 
why  the  same  acts,  when  to  the  injury  of  the  public  at  large, 
may  not  equally  be  the  basis  of  criminal  proceedings.  A;  And 
such  is  now  generally  considered  to  be  the  law.  I 

o£  Albany,  11  Wend.  539  ;  Louisville        g  State  v.  Great  Works  Co.  2  Ap- 


B.  R  r.  State,  8  Head,  528  ;  People  v. 
Long  Island  K  K.  4  Parker  C.  K  602. 

d  Ibid.;  Lyme  Regis  v.  Henley,  8 
B.  &  Adol.  77 ;  Rex  v.  Birin.  R.  R. 
Co.  8  Q.  B.  228;  8  Railw.  Cas.  148; 
S.  C.  9  C.  &  P.  469 ;  Rex  v.  Severn 
R.  R.  Co.  2  B.  &  Aid.  646 ;  Rex  v. 
Commissioners,  2  M.  &  S.  86 ;  Simpson 
V.  State,  10  Yerg.  625 ;  State  v,  N.  J. 
Turnpike  Co.  1  Harr.  222;  State  v. 
Patton,  4  Ired.  N.  C.  16.  See  Anon. 
Loft,  556. 

e  Rex  V.  Birm.  R.  R.  Co.  tU  supra. 

f  Susquehanna  Road  v.  The  People, 
15  Wend.  267 ;  but  see  Com.  v.  Turn- 
pike Co.  2  Yirg.  Cas.  362. 


pleton,  20  Maine,  41. 

h,  See  to  same  point,  6  Vin.  Abr. 
809,  Corp.  Z.  pi.  2. 

I  R.  r.  Great  North  of  Eng.  Rail- 
way, 9  Q.  B.  315. 

y  Chestnut  Hill  Turnpike  v.  Ruttee, 
4  S.  &  R.  6 ;  Mayor  of  Lynn  v.  Turner, 
Cowp.  86  ;  Maund  v.  Monmouthshire 
Canal  Co.  4  M.  &  G.  452 ;  Lyme  Regis 
V.  Henley,  1  Kew  Cases  (House  of 
Lords),  222;  8  B.  &  Ad.  77;  Eastern 
Counties  R.  Co.  v.  Broom,  2  English 
L.  &  Eq.  406 ;  Duter  r.  The  Troy  K 
R.  Co.  2  Hill,  629. 

k  Lord  Denman,  in  the  case  in  9  Q 
B.,  uses  this  convincing  reasoning: 


I  Com.  p.  Proprietors,  2  Gray,  339 ; 
State  V.  Morris  R.  R.  3  Zab.  860 ; 
State  ».  Vermont  R.  R.  80  Vt.  108 ; 
Louisville  v.  State,  3  Head,  523;  con- 


tra^ Com.  V.  Swift  Gap  Co.  2  Va.  Ca. 
862 ;  State  v.  Ohio  R.  R.  23  Ind.  362 ; 
Aogell  &  Ames  on  Corp.  §  394,  396 ; 
post,  §  288. 
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§  88.  It  is  clear  that  no  indictment  lies  against  a  corporation 
for  riot,  assault,  or  for  felony  ;  m  nor  for  any  offence  necessarily 
involving  malicious  motive,  n 

(6.)  Procedure. 
§  89.  The  proper  mode  of  proceeding  to  compel  an  appear- 
ance to  an  indictment  in  England,  is  by  distress  infinite,  o  A  fine 
seems  the  usual  penalty  inflicted,/?  though  Lord  Holt  said,  in  an 
indictment  against  the  inhabitants  of  a  county  for  not  repairing, 
that  an  attachment  might  go  against  all  to  ^^  catch  as  many  as 
one  can  of  them."  q 

(c.)  Quan  Corporations, 
§  90.  Quasi  corporations,  as  counties,  townships,  parishes,  have 
long  been  held  subject  to  indictment  for  a  neglect  of  the  duties 
imposed  on  them  by  law,  as,  for  not  maintaining  a  road  or 
bridge,  r  or  for  not  opening  them  when  laid  out.  8  In  two  ancient 
cases,  acts  of  misfeasance,  as  digging  in  the  highway  in  one,  and 
levying  a  nuisance  in  the  other,  were  charged  in  the  indictment, 
but  both  went  off  on  other  points,  t 

<*  We  are  told  that  this  remedy  is  not 
required,  because  the  individuals  who 
concur  in  voting  the  order,  or  in  ex- 
ecuting the  work,  may  be  made  answer- 
able for  it  by  criminal  proceedings ;  of 
this  there  is  no  doubt.  But  the  public 
know  nothing  of  the  former ;  and  the 
latter,  if  they  are  identified,  are  com- 
monly persons  of  the  lowest  rank, 
wholly  incompetent  to  make  any  rep- 
aration for  the  injury.  There  can  be 
no  effectual  means  for  deterring  from 
an  oppressive  exercise  of  power  for  the 
purpose  of  gain,  except  the  remedy 
be  indictment  against  those  who  truly 
commit  it,  that  is,  the  corporation,  act- 
ing by  its  majority;  and  there  is  no 
principle  which  places  them  beyond 
the  reach  of  the  law  for  such  proceed- 
ings." 

m  R.  V.  Birming.  R.  R.  Co.  3    Q. 
B.  223,236;  9  C.  &  P.  467. 

n  Com.  V.  Proprietors,  2  Gray,  839 ; 
R.  V.  Willcox,  1  Simons  N.  S.  385. 

0  Rex  r.  Birming.  R.  R.  Co.  3  Q. 
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B.  223,  per  Patteson,  J. ;  S.  C.  9  C.  & 
P.  469,  per  Parke,  B.;  see  6  Vinor 
Abr.  310,  and  Angell  &  Ames  Corp. 
§  526,  2d  ed. 

p  Rex  V.  Birming.  R.  R.  Co.  ut 
supra, 

q  Reg.  V.  Inhab.  of  Wilts,  Cas. 
Temp.  Holt,  340;  but  see  Morgan  o. 
Corporation  of  Carmarthen,  3  Keble, 
850. 

r  Rex  V.  Dixon,  12  Mod.  198;  Rex 
V,  Strington,  2  Wms.  Saunders,  167, 
notes;  Rex  v.  Inhab.  of  Clifton,  5  T. 
R.  498 ;  Rex  v.  Inhab.  of  Sheffield,  2 
T.  R.  106;  Rex  v,  Inhab.  Ibid.  673; 
Rex  r.  Mayor,  &c.  3  East,  86 ;  State 
V.  Town  of  Fletcher,  13  Verm.  124; 
State  V.  Dover,  10  N.  H.  894 ;  State  ». 
Whittingham,  7  Verm.  891 ;  Moyer  r. 
Leicester,  9  Mass.  247  ;  Biddle  v.  Pro- 
prietors, 1  Mass.  169.  Po8t,§  2426;  and 
see  Com.  v,  Wilmington,  105  Mass.  519. 

s  State  V.  Kitter)',  5  Greenleaf,  254. 

t  R  p.  Shelderton,  2  Keb.  221 ;  R. 
V.  Vill.  of  Hornsey,  1  Roll.  R.  406. 
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VI.  PERSONS  UNDER  COMPULSION. 

§  90  a.  Public  Officers,  —  The  Roman  takes  bold  if  not  wise 
ground  in  this  respect.  An  officer,  executing  the  command  of  a 
superior,  is  to  be  saved  absolutely  harmless.  v> 

Here  we  strike  an  interesting  distinction  between  the  Roman 
and  the  English  common  law :  the  first,  subordinating,  when  the 
two  elements  conflict,  liberty  to  obedience ;  the  other,  obedience 
to  liberty.  There  are,  in  the  English  common  law,  many  cases 
in  which  an  officer  would  be  held  responsible  for  executing  a 
superior's  illegal  orders,  in  which,  according  to  the  Roman  law, 
he  would  be  justifiable.  The  discussion  of  these  points  is  re- 
served for  future  chapters,  x 

§  90  b.  Susband  and  Wife.  —  The  subject  of  marital  compul- 
sion has  just  been  considered,  y 

VII.   PERSONS  UNDER  NECESSITY. 

(a.)  A  Defence  only  good  when  Life  is  imperilled. 

§  90  c.  Homicide  through  necessity, — i  e.  when  the  life  of  one 
person  can  be  saved  only  by  the  sacrifice  of  another, — will  be 
discussed  in  a  subsequent  chapter,  a  But  there  are  some  general 
points  of  natural  law,  bearing  on  the  issue,  which  may  here  be 
noticed.  For  the  issue  is  a  broad  one.  It  is  not  simply  whether 
a  particular  life  is  to  be  sacrificed,  in  cases  of  necessity,  but 
whether  it  is  right  for  a  person  to  commit  a  crime  in  order  to  save 
his  life.  This  is  a  question  of  ethical  law,  which,  in  the  pres- 
ent treatise,  can  be  examined  only  so  far  as  it  is  determined  by 
authority.  Anglo-American  jurists,  it  is  true,  have  given  to  the 
topic  but  slight  attention.  But  the  canon  law^  in  this  respect  a 
part  of  the  Roman,  has  here  spoken  with  a  humanity  which  our 

w  L.  87.  pr.  D.  ad  L.  Aquil.  (9.  2.)  vero    nulla    culpa    est,    cui    parere 

L.  13.  §  1.  D.  de  iniur.  (47.  10.)    Is,  necesse  sit.  can.  18.    Cans.  23.  qu.  5. 

qui  iure  publico  utitur,  non  yidetur  in-  Miles  quum  obediens    potestati,  sub 

iuriae    faciendae  causa   hoc    facere :  qua  legitime  constitutus  est,  hominem 

inns  enim  ezecutio  non  habet  iniuiiam.  occidil,  nulla  civitatis  suae  lege  reus 

(L.  167.  §  1.  D.  de  reg.  iur.  (50.  17.)  est  homicidii :  immo,  nisi  fecerit,  reus 

Qui  iussu  iudicis  aliquid  &cit,  non  est  imperii  deserti  atque  contemti. 

▼idetur  dolo  malo  facere,  quia  parere  x  Post,  §  1081,  1259,  1260. 

necesse  habet.  L.  169.  pr.  D.  eod.    Is  y  Ante,  §  71. 

damnum  dat,  qui  iubet    dare;    eius  a  Post,  §  1018,  1028. 

119 


Digitized  by 


Google 


§  90  d.]  NECESSITY  AS  A  DEFENCE.  [BOOK  I. 

courts  would  do  well  to  keep  in  mind  :  Can,  11.  Dist.  I.  de  con- 

secrat quoniam  necessitas  legem  non  habet.  cap.  3.  X.  de 

furt.  (5. 18.)  Si  quis  propter  necessitatem  famis,  aut  nuditatis  fu- 
ratus  fuerit  cibaria,  vestem,  vel  pecus ;  poeniteat  habdomadas  tres, 
et,  se  reddiderit,  non  cogatur  ieiunare.  cap.  4.  X.  de  r^.  iur.  (5. 
41.)  Quod  non  est  licitum  in  lege,  necessitas  facit  licitum.  So 
an  eminent  French  jurist  :b  En  un  mot,  Facte  ne  puet  etre  excus- 
able que  lorsque  I'agent  cdde  a  I'instinct  de  sa  propre  conserva- 
tion, lorsqu'il  se  trouve  en  presence  d'un  p^ril  imminent,  lorsqu'il 
s'agit  de  la  vie.  In  the  same  view  leading  German  jurists  unite,  c 
But  it  should  be  remembered  that  necessity  of  this  class  must 
be  strictly  limited.  It  exists  only  when  the  act  in  question  is 
necessary  for  the  preservation  of  life,  or  the  preservation  of  the 
life  of  relatives  in  the  first  degree,  d 

(J.)  Not  barred  by  Culpability. 
§  90  d.  It  has  been  sometimes  said  that  necessity  can  never 
be  advanced  as  a  defence  when  the  necessity  is  the  result  of  the 
defendant's  own  culpable  act.  This,  however,  as  Bemer  e  dem- 
onstrates, cannot  be  accepted  as  universally  true.  Thus  a  per- 
son who,  negligently  causes  a  house  to  catch  fire  will  not,  by 
this  negligence,  be  barred  from  setting  up  necessity  as  a  defence 
if,  in  rushing  from  a  burning  chamber,  he  should  crush  another 
in  the  throng ;  nor  would  a  trespasser,  who,  upon  stealing  fish, 
should  fall  overboard,  and  in  his  struggle  to  save  himself  should 
upset  a  boat,  be  in  like  manner  barred  from  setting  up  necessity, 
if  life  should  thereby  be  accidentally  lost,  because  his  act  which 
put  him  in  this  situation  was  wrongful. 

h  Rossi  Traits  11.  p.  212.  teresting  compendium  in  Holtzendorff, 

c  Bemer,  De   impunitate  propter    11.  ISO. 
summam   necessitatem,  &c.    (1S61)  ;        d  See  also  post,  §  1019 
Geib,  Lehrbuch,  11.  225 ;  and  an  in-        e  Lehrbuch  d.   Strafreclits  (1S71), 

140. 
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PMNCIPAI^  AND  ACCESSARY,  a 


I.  STATUTES,  §  91. 
UNITED  STATES,  §  91. 
Aiding,  advismg,  &c.,  felony  on  high 

seas,  §  91. 
Concealing  or  aiding  felon,  §  92. 

MAB8ACHU8BTT8,  §  93. 

Aiding  or  advising  felon,  §  98. 

ICay  be  indicted  for  sabstantive  felony, 

§94. 
Accessarjr  before  fact,  may  be  tried  in 

the  county  where  the  ofEence  was 

committed,  §  96. 
Concealing  or  harboring  felon,  §  96. 
Not   necessary   that   principal    felon 

should  have  convicted,  §  97. 
New  York,  §  98. 
Principal  in  second  degree,  and  acces- 

saxy  before  fact,  punishment  of,  §  98. 
Accessary  after  fact,  punishment  of, 

§99. 
Where  indictment  may  be  found,  §  100. 
Principal  need  not  have  been  convicted, 

§101. 
Aoceasaiy  to  kidnapping,  &c.,  §  102. 

PElTHBTLYA^aA,  §  103. 

Accessaries  before  the  fact,  §  103. 
Accessaries  after  the  fact,  §  104. 
YlBGISIA,  §  107. 


Where  indictment  may  be  found,  §  107. 
Accessaries  to  be  attached,  &c.,  §  108. 
Harboring  horse  stealers,  &c.,  §  109. 
Liability  of  accessary  in  case  of  princi- 
pal, §  109. 
Standing  mute,  &c.,  §  110. 
Ohio,  §  111. 

Punishment  for  aiding  and  abetting, 
&c.,  §  111. 
n.  PRINCIPALS  AND  ACCESSARIES 
GENERALLY,  §  112. 

1.  PkIKCIPALS  in  the  FIB8T  DEGREE, 
§112. 

2.  PRIKCIPALS  IM  THE  SECOND  DEGREE, 
§116. 

8.  Accessaries  before  the  fact, 
§134. 

4.  Accessaries  after  the  fact,  §  146. 

6.  llabilitt  of  principal  fob  crimi- 
NAL ACT  OF  AGENT,  §  l6l. 

(a.)  Where  the  agent  acts  directly  under 
the  principal's  conmiands,  §  152. 

(6. )  Where  the  agent  is  acting  at  the 
time  in  the  line  of  the  principal's 
business,  but  without  specific  instruc- 
tions, §  163. 

(c.)  Where  the  principal  resides  out  of 
the  jurisdiction,  §  154. 


i.  statutes. 
United  States 

§  91.  That  every  person  who  shall,  either  upon  the  land  or  the  seas, 
knowingly  and  wittingly  aid  and  assist,  procure,  command,  counsel,  or 

a  For  forms  of  indictments  against    (101)  Against   accessary  before   the 

fact,  generally  in  Massachusetts. 

(102)  Indictment  against  an  acces- 
sary before  the  fact  in  murder,  at 
common  law. 

(108)  Against  accessaries  before  the 
fact  in  Massachusetts. 

(104)  Against  an  accessary  for  har- 
boring a  principal  felon  in  mur- 
der. 
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accessaries,  see  Wh.  Free.,  as  follows : 

(97)  Against    accessary  before    the 
fact,  together  with  the  principal. 

(98)  Against  an  accessary  before  the 
fact,  the  principal  being  convicted. 

(99)  Against  accessary  after  the  fact, 
with  the  principal. 

(100)  Against  an  accessary  after  the 
fact,  the  principal  being  convicted. 


Digitized  by 


Google 


93.] 


PRINCIPAL  AND  ACCESSARY: 


[bookl 


advise,  any  person  or  persons,  to  do  or.  commit  any  murder  or  robbery, 
or  other  piracy  aforesaid,  upon  the  seas,  which  shall  affect  the  life  of 
such  person,  and  such  person  or  persons  shall  thereupon  do  or  commit 
such  piracy  or  robbery,  then  all  and  every  such  person  so  as  aforesaid 
aiding,  assisting,  procuring,  commanding,  counselling,  or  advising  the 
same,  either  upon  the  land  or  the  sea,  shall  be,  and  they  are  hereby  de- 
clared, deemed,  and  adjudged  to  be  accessary  to  such  piracies  before  the 
fact,  and  every  such  person,  being  thereof  convicted,  shall  suffer  death. 
(Act  of  April  30, 1790,  §  lO,) 

§  92.  That  after  any  murder,  felony,  robbery,  or  other  piracy  what- 
soever aforesaid  is  or  shall  be  committed  by  any  pirate  or  robber,  every 
person  who,  knowing  that  such  pirate  or  robber  has  done  or  committed 
any  such  piracy  or  robbery,  shall,  on  the  land  or  at  sea,  receive,  enter- 
tain, or  conceal  any  such  pirate  or  robber,  or  receive  or  take  into  his 
custody  any  ship,  vessels,  goods,  or  chattels,  which  have  been,  by  any 
such  pirate  or  robber,  piratically  and  feloniously  taken,  shall  be,  and 
are  hereby  declared,  deemed,  and  adjudged  to  be  accessary  to  such 
piracy  or  robbery,  after  the  fiict:  and  on  conviction  thereof  shall  be 
imprisoned  not  exceeding  three  years,  and  fined  not  exceeding  five 
hundred  dollars,  a^    (Ibid.  §  11.) 

Massachusetts. 

§  93.  Whoever  aids  in  the  commission  of  a  felony,  or  who  is  accessary 
thereto  before  the  fact,  by  counselling,  hiring,  or  otherwise  procuring 
such  felony  to  be  committed,  shall  be  punished  in  the  manner  prescribed 
for  the  punishment  of  the  principal  felon,  h  (Gen.  Stat  chap.  168,  §  3. 
See  Rev.  Stat  chap.  133,  §  1.) 


(105)  Against  an  accessary  to  a  bur- 
glary, after  the  fact 

(106)  Against  principal  and  accesssr 
ries  before  the  fact  in  burglary. 

(107)  Against  accessary  before  the  fact 
to  suicide.  First  count  against  sui- 
cide as  principal  in  the  first  degree, 
and  against  party  aiding  him  as 
principal  in  the  second  degree. 

(108)  Second  count  against  defendant 
for  murdering  suicide. 

(109)  Against  a  defendant  in  murder 
who  is  an  accessary  before  the  fact 
in  one  county  to  a  murder  commited 
in  another. 

(110)  [For  other  forms  of  indictments 
against  accessaries  in  homicide,  see 
same  work,  1S2,  156,  &c.] 
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(HI)  Larceny.    Principal  and  acces- 
sary before  the  fact 
(112)  Against  accessary  for  receiving 

stolen  goods. 
(118)  Against  accessary  for  receiving 
the  principal  felon. 
a^  For  accessaries  before  the  fact  to 
piracy,  see  Wh.  Prec.  1080,  1081.  If 
a  principal  in  a  transaction  be  not 
liable  under  our  laws,  another  can- 
not be  charged  merely  for  aiding  and 
abetting  him,  unless  the  other  do  acts 
himself,  which  render  him  liable  as 
principal  U.  S.  v.  Libby,  1  W.  &  M. 
221.  See  also  U.  S.  v.  Crane,  4 
McLean,  817. 

5  See  as  to  this,  post,  §  187. 
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§  94.  Whoever  counsels,  hires,  or  otherwise  procures  a  felony,  may  be 
indict^  and  convicted  as  an  accessary  before  the  &ct,  either  with  the 
principal  felon,  or  after  his  conviction ;  or  may  be  indicted  and  convicted 
of  a  substantive  felony,  whether  the  principal  felon  has  or  has  not  been 
convicted,  or  is  or  is  not  amenable  to  justice  ;  and  in  the  last  mentioned 
case,  may  be  punished  in  the  same  manner  as  if  convicted  of  being  an 
accessary  before  the  facte     (Ibid.  §  4.) 

§  95.  A  person  charged  with  the  offence  mentioned  in  the  preced- 
ing section  may  be  indicted,  tried,  and  punished  in  the  same  court  and 
county,  where  the  principal  felon  might  be  indicted  and  tried,  although 
the  offence  of  counselling,  hiring,  or  procuring  the  commission  of  such 
felony  is  committed  on  the  high  seas,  or  on  land,  either  within  or  without 
the  limits  of  this  State.  ^    (Ibid.  §  5.     See  post,  §  210  t) 

§  96.  Whoever,  not  standing  in  the  relation  of  husband  or  wife, 
parent  or  grandparent,  child  or  grandchild,  brother  or  sister,  by  con- 
sanguinity or  affinity,  to  the  offender,  after  the  commission  of  a  felony, 
harbors,  conceals,  maintains,  or  assists  the  principal  felon,  or  accessary 
before  the  fact,  or  gives  such  offender  any  other  aid,  knowing  that  he 
has  committed  a  felony,  or  been  accessary  thereto  before  the  fitct,  with 
intent  that  he  shall  avoid  or  escape  detection,  arrest,  trial,  or  punish- 
ment, shall  be  deemed  an  accessary  after  the  fact,  and  shall  be  pun- 
ished by  imprisonment,  in  the  state  prison,  not  exceeding  deven  years,  or 
in  the  jail  not  exceeding  three  years,  or  by  fine  not  exceeding  one  thou- 
sand dollars,  e    (Ibid.  §  6.) 

§  97.  Whoever  becomes  an  accessary  to  a  felony  after  the  fact  may 
be  indicted,  convicted,  and  punished  (whether  the  principal  felon  has  or 
has  not  been  previously  convicted,  or  is  or  is  not  amenable  to  justice),  by 
any  court  having  jurisdiction  to  try  the  principal  felon,  and  either  in  the 
county  where  such  person  became  an  accessary,  or  in  the  county  where 
such  principal  felony  was  committed.     (Ibid.  §  7.) 

c  It  was  said  by  the  supreme  court  s.  9,  of  which  the  above  is  in  most 

that  Stat.  1784,  c.  65  (fit)m  which  the  respects  a  transcript,  has  been  ruled 

above  section  was  drawn),  providing  only  to  extend  to  those  cases  in  which, 

that  if  any  person  shall  aid,  assist,  &c.,  before  the  statute,  the  accessary  was 

any  person  to  commit  murder,  he  shall  liable  either  with  or  after  the  princi- 

be  considered  as  an  accessary  before  pal,  and  not  to  make  those  liable  who 

the  fact,  refers  to  a  person  not  present^  before  could   never  have  been  tried, 

aiding,  &c.    If  the  party  be  in  such  a  See  post,  §  122;  see  also  Wh.  Free, 

situation  as  to  be  able  to  afiFord  assist-  107. 

ance  to  the  principal,  although  not  lit-        d  See  as  to  this  rule  in  Massachu- 

erally  present,  he  will  be  a  principal,  setts  at  common  law,  post,  §  135. 
Com.  V.  Knapp,  9  Pick.  496.  e  This   amplifies  the  common  law 

As  will  be  seen  more  folly  hereafter,  rule,  which  makes  the  wife  the  only 

the  English  statute  of  7  Geo.  8,  c.  64,  exception.    See  post,  §  148. 
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[For  accessaries  to  buming,  see  Gen.  Stat  1860,  p.  798 ;  for  accessa- 
ries to  larceny  on  real  estate,  Gen.  Stat  1860,  p.  799.] 

New  York. 

§  98.  Every  person,  who  shall  be  a  principal  in  the  second  degree, 
in  the  commission  of  any  felony,  or  who  shall  be  an  accessary  to  a  mur- 
der, before  the  fact,  and  every  person  who  shall  be  an  accessary  to  any 
felony,  before  the  £Etct,  shall,  npon  conviction,  be  punished  in  the  same 
manner  herein  prescribed,  with  respect  to  principals  in  the  first  degree./ 
(2  R  Stat  698,  §  6,  1st  edition.) 

§  99.  Every  person  who  shall  be  convicted  of  having  concealed  any 
offender  after  the  commission  of  any  felony,  or  of  having  given  such 
offender  any  other  aid,  knowing  that  he  has  committed  a  felony,  with 
intent  and  in  order  that  he  may  avoid  or  escape  from  arrest  or  trial,  or 
conviction  or  punishment,  and  no  others,  shall  be  deemed  an  accessary 
after  the  fact,  and  upon  conviction  shall  be  punished  by  imprisonment 
in  a  state  prison,  not  exceeding  five  years,  or  in  a  county  jail,  not  ex- 
ceeding one  year,  or  by  fine  not  exceeding  five  hundred  dollars,  or  by 
both  such  fine  and  imprisonment^     (Ibid.  §  7.) 

§  100.  An  indictment  against  an  accessary  to  any  felony  may  be 
found  in  the  county  where  the  offence  of  such  accessary  shall  have  been 
committed,  notwithstanding  the  principal  offence  was  committed  in 
another  county ;  and  the  like  proceeding  shall  be  had  thereon  in  all  re- 
pects  as  if  the  principal  offence  had  been  committed  in  the  same  county. 
(Ibid.  727,  §  48.) 

§  101.  An  accessary,  before  or  after  the  &ct,  may  be  indicted,  tried, 
convicted,  and  punished,  notwithstanding  the  principal  felon  may  have 
been  pardoned,  or  otherwise  discharged,  after  his  conviction.  (2  R.  Stat 
727,  §  49.) 

§  102.  Every  person  who  shall  be  convicted  of  having  been  an  acces- 
sary after  the  &ct  of  kidnapping  or  confinement,  hereinbefore  prohib- 
ited, shall  be  punished  by  imprisonment  in  a  state  prison,  not  exceeding 
six  years,  or  in  a  county  jail,  not  exceeding  one  year,  or  by  a  fine  not 
exceediog  five  hundred  dollars,  or  by  both  such  fine  and  imprisonment  h 
(Ibid.  p.  665,  §  31.) 

Pennsylvania. 

§  103.  If  any  person  shall  become  an  accessary  before  the  fistct,  to 
any  felony,  whether  the  same  be  a  felony  at  common  law,  or  by  virtue 

/  See,  as  to  accessaries  to  uncon-        h  See  People  v.  Gray,  25  Wend, 
sammated  felonies,  post,  §  1270,  &c.        465. 
g  See  on  this  point,  post  §  149. 
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of  any  act  of  assembly  now  in  force  or  hereafter  to  be  in  force,  such 
person  may  be  indicted,  tried,  convicted ,  and  punished  in  all  respects  as 
if  he  were  a  principal  felon,  i 


%  On  this  the  revisers  say:  The 
principle  of  this  section,  which  pre- 
scribes the  same  punishment  against 
accessaries  before  the  fact  in  felony, 
under  the  varions  synonymes  of  aiders, 
abettors,  counsellors,  comforters,  &c., 
as  against  principals,  is  familiar  to 
our  criminal  legislation.  It  is  found 
in  the  seventh  section  of  the  act  of 
1718,  entitled  "An  act  for  the  ad- 
vancement of  justice,''  1  Smith's  Laws, 
113;  Brightly's  Digest,  780,  Title, 
Bobbery  and  Larceny,  Na  2 :  in  the 
second  section  of  the  act  of  the  8th  of 
March,  1 780,  entitled  **  An  act  for  the 
amendment  of  the  laws  relative  to  the 
punishment  of  treason,  robberies,  mis- 
prision of  treason,  and  other  offences," 
1  Smith's  Laws,  499;  Brightly's 
Digest,  780,  Title,  Robberjr  and  Lar- 
ceny, ^o.  1 :  in  the  second,  third,  and 
fifth  sections  of  the  act  of  the  5th  of 
April,!  17 90,  entitled  "An  act  to  re- 
form the  peitfL  laws  of  this  State,"  2 
Smith's  Lawlp81 ;  Brightly's  Digest, 

780,  Title,  Robbery  and  Larceny,  No. 
3  :  and  in  the  fourth  section  of  the  act 
of  the  23d  of  April,  1829,  entitled 
^*  A  further  supplement  to  an  act  en- 
titled *An  act  to  reform  the  penal 
laws  of  this  Commonwealth,'"  10 
Smith's  Laws,  481 ;  Brightly's  Digest, 

781,  No.  8.  There  is,  therefore,  noth- 
ing new  in  the  principle  of  this  sec- 
tion, which  is  founded  on  the  theory  of 
the  moral  guilt  of  the  accessary  before 
the  fact  being  equal  to  that  of  the  prin- 
cipal offender.  The  new  principle  in 
the  section  is  that  which  makes  the 
accessary  before  the  fact  guilty  of  a 
substantive  offence,  and  which  sub- 
jects him  to  punishment  for  his  crime, 
without  postponing  it  until  the  con- 
viction of  the  actual  perpetrator.    Or 


more  precisely  speaking,  which  abol- 
ishes in  felonies  the  technical  distinc- 
tion now  existing  between  accessaries 
before  the  fact  and  principal  offenders. 

This  was  always  the  law  as  regards 
misdemeanors,  in  which  there  are  no 
accessaries,  all  being  regarded  by  law 
as  principals.  In  felony,  however,  ex- 
cept in  certain  cases  about  to  be  no- 
ticed, an  accessary  cannot  be  tried  be- 
fore the  conviction  or  outlawry  of  his 
principal,  unless  tried  with  him.  In 
felonies  of  frequent  occurrence,  this 
was  found  a  great  and  serious  evil, 
which  called  for  and  received  partial 
legislative  correction.  As  early  as 
the  act  of  the  81st  of  May,  1718,  1 
Smith's  Laws,  105,  it  was  provided 
that  persons  harboring,  concealing,  or 
receiving  robbers,  burglars,  felons,  or 
thieves,  or  receiving  or  buying  any 
goods  or  chattels  that  should  have 
been  feloniously  taken  or  stolen  by 
any  such  robbers,  &c.,  knowing  the 
same  to  be  stolen,  might  be  proceeded 
against  as  is  therein  directed.  And 
that  if  any  such  principal  felon  could 
not  be  takerij  so  as  to  be  prosecuted  and 
convicted  for  such  offence,  that  never- 
theless it  shall  be  lawful  to  prosecute 
and  punish  every  such  person  buying 
or  ^ceiving  any  goods  stolen  by  such 
principal  felon,  knowing  the  same  to 
be  stolen,  although  the  principal  felon 
should  not  be  convicted  of  the  felony. 

This,  however,  embraced  only  one 
class  of  accessaries,  to  wit :  Receivers 
of  stolen  goods,  in  cases  where  the 
principal  was  not  amenable  to  justice. 
Afterwards,  by  the  act  of  the  28d  of 
September,  1791,  8  Smith's  Laws,  41 ; 
Brightly's  Digest,  781,  Title,  Robbery, 
&c.,  No.  12,  it  was  provided  <*in  all 
cases  of  felonies  of  death,  robber}',  and 
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§  104.  If  any  person  shall  become  an  accessary  after  the  fact  to  any 
felony,  whether  the  same  be  a  felony  at  common  law,  or  by  virtue  of 
any  act  of  assembly  now  in  force,  or  that  may  be  hereafter  in  force,  he 
may  be  indicted  and  convicted  as  an  accessary  after  the  fact,  to  the 
principal  felony,  together  with  the  principal  felon,  or  after  the  conviction 
of  the  principal  felon,  or  may  be  indicted  and  convicted  of  a  substantive 
felony,  whether  the  principal  felon  shall  or  shall  not  have  been  previ- 
ously convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may 
thereupon  be  punished  in  like  manner  as  any  accessary  after  the  fetct  to 
the  same  felony,  if  convicted  as  an  accessary,  may  be  punished ;  and  the 
burglary,  it  shall  be  lawful  to  punish    such  devices  illegal."  The  act  of  1825 


receivers  of  such  felons,  robbers,  and 
burglars  by  a  fine  and  imprisonment, 
although  the  principal  felons,  robbers, 
and  burglars  cannot  be  taken,  so  as 
to  be  prosecuted  and  tried  for  said  of- 
fences ;  which  conviction  and  sentence 
of  said  receivers  shall  exempt  them 
from  being  prosecuted  as  accessaries 
after  the  fact  in  case  the  principal 
felon,  robber,  or  burglar  shall  after- 
wards be  taken  and  convicted.  This 
act  extended  only  to  accessaries  after 
the  fact,  in  cases  in  which  the  princi- 
pals could  not  be  taken. 

The  act  of  the  11th  of  April,  1825, 
8  Smith's  Laws,  438;  Brightly's  Di- 
gest, 731,  Title,  Robbery  and  Lar- 
ceny, No.  13,  was  passed  to  avoid  a 
difficulty  which  afterwards  arose  in 
the  prosecutions  of  receivers  of  stolen 
goods,  in  cases  in  which  the  principals 
were  amenable  to  justice.  The  act  of 
1718  was  taken  from  the  fourth  8ectj|on 
of  4th  and  6th  Anne,  chapter  31, 
which  only  authorized  proceedings 
against  such  receivers  before  the  con- 
viction or  attainder  of  their  princi- 
pals, when  such  principals  could  not 
be  taken.  Foster,  in  his  discourse 
on  accomplices,  section  6,  page  373, 
says  on  this  point:  "I  know  at- 
tempts have  been  made,  under  vari- 
ous shapes,  to  prosecute  the  receiver 
as  for  a  misdemeanor,  while  the  princi- 
pal hath  been  in  custody  and  amen- 
able, but  not  convicted.  But  I  think 
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solved  the  difficulty,  by  declaring  that 
receivers  of  property,  knowing  it  to 
have  been  feloniously  stolen,  may  be 
prosecuted,  although  the  principal  be 
not  before  convicted,  and  wheUier  he 
is  amenable  to  justice  or  not. 

It  will  thus  be  seen  that  all  our  leg- 
islation with  regard  to  the  trial  of  ac- 
cessaries to  felonies,  before  the  convic- 
tion of  their  principals,  applies  only 
to  accessaries  after  the  fact ;  a  class  of 
offenders  who  have  had  no  primary 
connection  with  the  original  t^rime, 
and  whose  guilt  only  consists  in  hav- 
ing given  comfort  and  succor  to  the  act- 
ual offender  after  its  pAetration. 

Except  in  cases  oi^receivers  of 
stolen  goods,  this  offence  is  often  al- 
most venial,  consisting  frequently  in 
parents  and  friends,  influenced  by  the 
ties  of  blood,  or  the  impulses  of  affec- 
tion, giving  aid  and  comfort  to  an  of- 
fender whose  crime  they  abominate 
and  deplore.  It  seems  strange  that  the 
common  law  privilege,  which  exempt- 
ed accessaries  from  liability  to  justice 
until  the  conviction  or  attainder  of  the 
principal,  should  be  taken  away  in 
cases  of  accessaries  after  the  fact,  and 
left  in  those  of  accessaries  before  the 
fact,  whose  guilt  is  always  as  great, 
and  often  much  greater,  than  that  of 
the  principal.  The  forty-fifth  section 
proposes  putting,  our  statute  laws  on 
the  subject  of  accessaries  to  felonies 
in  harmony  with  justice  and  reason. 
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offence  of  such  person,  howsoever  indicted,  may  be  inquired  of,  tried, 
determined,  and  pmiished,  by  any  court  which  shall  have  jurisdiction  to 
try  the  principal  felon,  in  the  same  manner  as  if  the  act  by  reason  of 
which  such  person  shall  have  become  accessary,  had  been  committed  at 
the  same  place  as  the  principal  felony :  Provided^  always,  That  no  per- 
son who  shall  be  once  duly  tried  for  any  such  offence,  whether  as  an 
accessary  after  the  fact,  or  as  for  a  substantive  felony,  shall  be  liable  to 
be  again  indicted  or  tried  for  the  same  offence.  (^  (Rev.  Acts,  1860 ; 
BUI  11.  §  44.) 

§  105.  Every  principal  in  the  second  degree,  or  accessary  before  the 
£Eict,  to  any  felony  punishable  under  this  act,  for  whom  no  punishment 
has  been  hereinbefore  provided,  shall  be  punishable  in  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  act  punishable.  Every  ac* 
cessary  after  the  fact  to  any  felony,  punishable  under  this  act,  for  whom 
no  punishment  has  been  hereinbefore  provided,  shall,  on  conviction,  be 
sentenced  to  a  fine  not  exceeding  five  hundred  dollars,  and  to  undergo 
an  imprisonment,  with  or  without  labor,  at  the  discretion  of  the  court, 
not  exceeding  two  years.  And  every  person  who  shall  counsel,  aid,  or 
abet  the  commission  of  any  misdemeanor,  punishable  under  this  act,  for 
whom  no  punishment  has  been  hereinbefore  provided,  shall  be  liable  to 
be  proceeded  against  and  punished  as  the  principal  offender.  %^  (Rev. 
Acts,  Bill  I.  §  183.) 


ii  u  T^is  section  is  only  an  exten- 
sion of  the  existing  laws,  which,  as  will 
be  seen  from  the  preceding  remarks, 
subjected  accessaries  after  the  fact, 
and  receivers,  to  punishment  before  the 
conviction  or  attainder  of  their  princi- 
pals. It  embraces  such  accessaries  not 
only  in  common  law  felonies,  but  those 
created,  or  which  hereafter  may  be 
created,  by  statute.  It  authorizes  the 
conviction  of  sach  offenders  either  with 
or  after  the  conviction  of  the  prin- 
cipals, or  for  a  substantive  offence, 
whether  the  principal  felon  shall  or 
shall  not  have  been  previously  convict- 
ed, or  shall  or  shall  not  be  amenable  to 
justice.  It  also  provides  for  the  case 
of  a  party  becoming  an  accessary  after 
the  fact  in  one  county  to  a  felony 
committed  in  another;  giving  juris- 
diction over  the  crime  of  such  acces- 
sary to  the  courts  of  the  county  hav- 
ing jurisdiction    over    the  crime  of 


the  principal  offender.  This  provision 
supplies  the  twenty-second  and  twenty- 
third  sections  of  the  act  of  1718,  1 
Smith's  Laws,  112;  Brightly's  Digest, 
642,  Title,  Penal  Laws,  Nos.  6  an4  7, 
made,  probably,  to  meet  a  doubt  at 
common  law,  whether  an  accessary  in 
one  county  to  a  felony  in  another,  was 
indictable  in  either." — Revisers*  Report. 
(8  it  ^p}^g  section  has  been  introduced 
to  simplify  the  complications  now  ex- 
isting in  our  criminal  legislation  in 
reference  to  the  punishment  of  acces- 
saries. As  the  guilt  of  principal  offend- 
ers in  the  second  degree,  and  acces- 
saries before  the  fact,  is  morally  the 
same  with  that  of  the  principal  offend- 
er, their  punishment  has  been  made 
the  same.  A  general  provision  has 
also  been  made  in  this  section  to 
embrace  the  cases  of  accessaries  after 
the  fact,  in  felonies,  and  power  is  given 
to  the  courts  to  inflict,  within  certain 
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Virginia. 

§  107.  An  accessary  to  a  murder  or  a  felony  committed,  shall  be  ex- 
amined by  the  court  of  that  county  or  corporation,  and  tried  by  the 
court  in  that  district  where  he  became  accessary,  and  shall  answer  upon 
his  arraignment,  and  receive  such  judgments,  order,  execution,  pains,  and 
penalties  as  are  used  in  other  cases  of  murder  and  felony,  g  (R.  L.  vol. 
i.  104.) 

§  108.  If  any  be  accused  of  an  act  done  as  principal,  they  that  be 
accused  as  accessary  shall  be  attached  also,  and  safely  kept  in  custody 
until  the  principal  be  attainted  or  delivered.     (R.  L.  vol.  i.  126.) 

limits,  upon  snch  oflFenders,  a  punish-    1829,  entitled  '  A  further  supplement 


ment  proportionate  to  their  crime,  ex- 
cept in  die  cases  of  such  accessaries 
as  are  otherwise  provided  for  in  the 
code.  Accessaries  before  the  fact  to 
misdemeanors  are  now  punishable  in 
the  same  manner,  at  the  common  law» 
as  the  principal,  there  being,  in  fiict, 
no  such  crime  known  to  the  common 
law  as  an  accessary  before  the  fact  to 
a  misdemeanor;  all  such  accessaries 
being  deemed  principals.  The  last 
clause  of  the  section  is  framed  with  a 
view  to  this  principle.  The  existing 
legislation  on  the  subject  of  accessa- 
ries is  found  in  the  twenty-third  section 
of  the  act  of  Slst  May,  1718,  entitled 
'  An  act  for  the  advancement  of  justice, 
and  the  more  certain  administration 
thereof,'  1  Smith's  Laws,  105;  Bright- 
ly's  Digest,  642,  No.  7:  the  second 
section  of  the  act  of  the  5th  April, 
1790,  entitled  <  An  act  to  reform  the 
penal  laws  of  this  State,'  2  Smith's 
Laws,  531 ;  Brightl/s  Digest,  644,  No. 
20:  the  act  of  the  11th  April,  1825, 
entitled  '  A  further  supplement  to  the 
penal  laws  of  the  Commonwealth,'  8 
Smith's  Laws,  438 ;  Brightly's  Digest, 
645,  No.  29 :  the  fifteenth  section  of 
the  act  of  the  Slst  May,  1718,  entitled 
*  An  act  for  the  advancement  of  justice, 
and  the  more  certain  administration 
thereof,'  1  Smith's  Laws,  105 ;  Bright- 
ly's Digest,  781,  No.  11 :  the  fourth 
section  of  the  act  of  the  23d  of  April, 
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to  an  act  entitled  '*  An  act  to  reform 
the  penal  laws  of  this  Commonwealth," ' 
10  Smith's  Laws,  485;  Brightly's 
Digest,  51,  No.  2 :  and  many  other 
acts  in  which  the  punishment  of  acces- 
saries before  the  fact  are  declared  to  be 
the  same  with  that  of  the  principals. 

''  §  184.  This  section  is  new.  It  is 
founded  on  the  principle  that  if  the 
offender  has  fully  suffered  the  punish- 
ment inflicted  by  the  law  upon  his 
crime,  he  should  be  restored  to  society 
without  any  further  legal  taint.  This 
follows  as  a  logical  consequence,  from 
the  principle  of  our  penal  system,  that 
the  great  object  of  punishment  is  the 
reformation  of  the  offender.  In  effect, 
the  object  of  this  statute  is  at  present 
attained  through  the  pardon  of  the 
Governor,  which  is  continually  invoked 
to  restore  such  persons  to  their  com- 
petency as  witnesses,  after  they  have 
fulfilled  the  sentence  of  the  law.  A 
large  portion  of  the  pardons  actually 
granted  by  our  governors,  are  given  to 
persons  so  circumstanced.  In  England 
this  principle  has  been  introduced  into 
their  recent  legislation.  Pennsylvania, 
who  may  justly  boast  of  being  the 
pioneer  in  the  amelioration  of  the 
penal  laws,  will  hardly  be  disposed  to 
be  less  liberal." — Revisers*  Report, 

g  See  as  to  particularity  in  indict- 
ment, post,  §  142. 
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BOOK  I.]  PRINCIPAL  IN  THE   FIBST  DEGREE.  [§  112. 

§  109.  Persons  knowingly  harboring  horse-stealers,  or  receiving  from 
them  stolen  horses,  are  to  be  deemed  and  punished  as  accessaries.  And 
if  the  principal  felon  cannot  be  taken  so  as  to  be  prosecuted  and  con- 
victed of  such  offence,  nevertheless  the  accessary  may  be  punished  as  for 
a  misdemeanor,  although  the  principal  felon  be  not  before  convicted  of 
the  felony,  which  shall  exempt  the  offender  from  being  punished  as 
accessary,  if  the  principal  offender  shall  afterwards  be  taken  and  con- 
victed.    (R.  L.  vol.  i.  179 ;  see  post,  §  136.) 

§  110.  If  any  principal  offenders  shall  be  convicted  of  any  felony,  or 
shall  stand  mute,  or  shall  peremptorily  challenge  above  twenty  persons 
returned  to  be  of  the  jury,  it  shall  be  lawful  to  proceed  against  any  ac- 
cessary either  before  or  after  the  fact,  in  the  same  manner  as  if  the 
principal  felon  had  been  attainted  thereof,  notwithstanding  such  princi- 
pal shall  be  admitted  to  the  benefit  of  his  clergy,  pardoned,  or  otherwise 
delivered  before  his  attainder ;  such  accessary  to  suffer  the  same  punish- 
ment as  the  principal,  if  he  had  been  attainted.     (R.  L.  vol.  i.  p.  206.) 

Ohio. 

§  1 11.  That  if  any  person  shall  aid,  h  abet,  or  procure  any  other 
person-  to  commit  any  of  the  offences  by  this  act  made  criminal,  every 
person  by  so  offending  shall,  upon  conviction  thereof,  be  imprisoned  in  the 
penitentiary,  and  kept  at  hard  labor,  for  any  time  between  the  respective 
periods  for  which  the  principal  offender  could  be  imprisoned  for  the 
principal  o^nce ;  or  if  such  principal  offender  would,  on  conviction,  be 
punishable  with  .death,  or  be  imprisoned  for  life,  then  such  aider,  abettor, 
or  procurer  shall  be  imprisoned  for  life,  or  be  punbhed  with  death,  as  the 
occasion  may  require.     (Crimes  Act,  §  36.)     [See  also  §  61,  St  53.] 

n.    PRINCIPALS  AND  ACCESSARIES  GENERALLY. 

1.  Principals  in  the  First  Degree. 

(a.)  Who  are. 

§  112.  A  principal  in  the  first  degree  is  one  who  is  the  actor 
or  actual  perpetrator  of  the  fact.y  But  it  is  not  necessary  that 
he  should  have  committed  the  act  with  his  own  hands,  or  be 
actually  present  when  the  offence  is  consummated ;  for,  if  one 
lay  poison  purposely  for  another  who  takes  it,  and  is  killed,  he 
who  laid  the  poison,  though  absent  when  it  was  taken,  is  a  prin- 

h  By    the   above    sectioii,   aiding,  sary  the  principal  should  be  convicted 

abetdng,  or  procuriDg  a  crime  to  be  before  the  accessary  is  tried.    Noland 

committed,  is  made  a  substantive,  in-  v.  State,  19  Ohio,  131. 

dependent  offence,  and  it  is  not  neces-  j  1  Hale,  233,  615. 

voui.— 9  129 
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cipal  in  the  first  d^ree.  A;  If  he  acts  through  the  medium  of  an 
innocenty  or  insane  medium,  z  or  a  slave,  a  he  is  guilty  as  prin- 
cipal in  the  first  degree.  Thus,  in  Sir  William  Courtney's  case, 
Lord  Denman,  C.  J.,  charged  the  jury :  "  You  will  say  whether 
you  find  that  Courtney  was  a  dangerous  and  mischievous  person ; 
that  these  two  prisoners  knew  he  was  so,  and  yet  kept  with  him, 
aiding  and  abetting  him  by  their  presence,  and  conferring  in 
his  acts ;  and  if  you  do,  you  will  find  them  guilty,  for  they  are 
then  liable  as  principals  for  what  was  done  by  his  hand."i  If 
the  principal  were  insane  when  the  act  was  committed,  no  one 
could  be  convicted  as  an  aider  or  abettor.  <?  If  a  child  under  the 
age  of  discretion,  or  any  other  instrument  excused  from  the 
responsibility  of  his  actions  by  defect  of  understanding,  igno- 
rance of  the  fact,  or  other  cause,  be  incited  to  the  commission  of 
murder  or  any  other  crime,  the  inciter,  though  absent  when  the 
fact  was  committed,  is  ex  necessitate  liable  for  the  act  of  his 
agent,  and  a  principal  in  the  first  degree.  e2  So  if  A.,  by  letter, 
desire  B.,  an  innocent  agent,  to  write  the  name  of  "  W.  S."  to  a 
receipt  on  a  post-office  order,  and  the  innocent  agent  do  it,  be- 
lieving that  he  is  authorized  so  to  do,  A.  is  a  principal  in  the 
forgery  ;  and  it  makes  no  difference  that  by  the  letter  A.  says  to 

B.  that  he  is  "  at  liberty  "  to  sign  the  name  of  W.  S.,  and  does 
not  in  express  words  direct  him  to  do  so.  But  if  A.,  before  the 
date  of  the  letter  sent  to  B.,  received  by  post  a  letter  of  an 
earlier  date,  purporting  to  have  come  from  W.  S.,  and  bearing 
post-marks  of  earlier  date,  from  which  it  may  be  inferred  that 
he  was  authorized  to  make  use  of  the  name  of  W.  S.,  the  coun- 
sel of  A.,  on  his  trial  for  the  forgery,  is  entitled  to  state  the  con- 
tents of  that  letter,  and  to  give  it  in  evidence,  with  a  view  of 
showing  that  A.  hand  fide  believed  that  he  had  the  authority  of 
W.  S.  for  directing  B.  to  sign  the  name  of  W.  S.  to  the  re- 
it;  Vaux'8  case,  4  Co.  44  b;   Fost.        z  1  Hale,   19;  4  Bla.  Com.  23;  R. 

349 ;  K.  r.  Harley,  4  C.  &  P.  369 ;  4  v.  Giles,  1  Moody  C.  C.  166. 
Cranch,  492.     See  Green  v.  State,  13        a  Berry  t7.  State,  10  Georgia,  511. 
Mo.  382.  h  Hawk.  c.  1,  s.  7;  R.  v.  Mears,  1 

y  R.  V,  Clifford,  2  Car.  &  Kir.  201 ;  Boston  Law  Rep.  205. 
Com.  V.  Hill,  11  Mass.  86 ;  Adams  x\        c  R.  v.  Tyler,  8  Car.  &  P.  616. 
People,  1  Comstock,  173;   R.  »   Ma-        d  Fost.  840;    1    East  P.  C.   118; 

zeau,  9  C.  &  P.  676;  R.  V.  Michael,  9  1  Hawk,  c.  31,  s.  7 ;  R.  v.  Palmer,  1 

C.  &  P.  356.  N.  R.  96 ;  2  Leach,  978 ;  Com.  v.  Hill 


11  Mass.  136. 
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ceipt.  e  But,  if  the  instrument  be  aware  of  the  consequences  of 
his  act,  he  is  a  principal  in  the  first  degree,  and  the  employer,  if 
he  be  absent  when  the  fact  is  committed,  is  an  accessary  before 
the  fact./ 

§  113.  While  all  who  are  present,  aiding  and  abetting  him 
who  inflicts  the  mortal  blow,  in  case  of  murder,  are  principals 
and  criminals  in  the  highest  degree,  it  is  not  every  intermed- 
dling in  a  quarrel  or  aflfray  from  which  death  ensues,  that  con- 
stitutes an  aiding  and  abetting  to  the  murder.  If,  for  instance, 
two  men  fight  on  a  former  grudge  and  of  settled  malice,  and 
with  intent  to  kill,  of  which  the  spectators  are  innocent,  and  they 
of  a  sudden  take  sides  with  the  combatants  and  encourage  them 
by  words,  and  death  ensue,  it  will  not  be  murder  in  such  per- 
sons.^ 

§  114.  One  indicted  as  principal  cannot  be  convicted  on  proof 
showing  him  to  be  only  an  accessary  before  the  fact,  h 

(6.)  Non-resident  Principal. 

§  116.  A  non-resident  principal,  though  at  the  time  an  inhab- 
itant of  a  foreign  state,  may  be  liable  for  his  agent's  criminal  acts 
in  a  particular  jurisdiction,  i 

2.  Prindpdls  in  the  Second  Degree. 

(a.)   Who  are. 

§  116.  Principals  in  the  second  degree  are  those  who 'are  pres- 
ent aiding  and  abetting  at  the  commission  of  the  fact.  To  con- 
stitute principals  in  the  second  degree  there  must  be,  in  the  first 
place,  a  participation  in  the  act  committed  ;  and,  in  the  second 
place,  presence  either  actual  or  constructive  at  the  time  of  its  com- 
mission. But  although  a  man  be  present  whilst  a  felony  is  com- 
mitted, if  he  take  no  part  in  it,  and  do  not  act  in  concert  with 
those  who  commit  it,  he  will  not  be  a  principal  in  the  second 
degree,  merely  because  he  did  not  endeavor  to  prevent  the  felony, 

e  R.  V.  Clifford,  2  Car.  &  Kir.  201.        A  Hughes  v.  State,   12   Ala.   458; 

/  R.  V.  Stewart,  R.  &  R.  868;  or,  Josephine  t;.  State,  89  Mississip.  618; 

if  he  be  present,  a  principal  in  the  sec-  State  v.  WyckoflT,  2  Yroom,  65 ;  R.  v. 

ond  degree.    Fost.  849.  Fallon,  9  Cox  C.  C.  242;  Centre  ¥oe 

g  State  v.  King  et  al  2  Rice's  S.  v.  People,  49  111.  410. 
C.  Digest,  106.  t  Fost,  §  210  m. 
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or  apprehend  the  felon,  y  Something  must  be  shown  in  the  con- 
duct of  the  bystander,  which  unmistakably  evinces  a  design  to 
encourage,  incite,  approve  of,  or  in  some  manner  afford  aid  or 
consent  to  the  act./^  It  is  not  necessary,  however,  to  prove  that 
the  party  actually  aided  in  the  commission  of  the  offence  ;  if  he 
watched  for  his  companions,  in  order  to  prevent  surprise,  or  re- 
mained at  a  convenient  distance  in  order  to  favor  their  escape,  if 
necessary,  or  was  in  such  a  situation  as  to  be  able  readily  to  come 
to  their  assistance,  the  knowledge  of  which  was  calculated  to 
give  additional  confidence  to  his  companions,  in  contemplation  of 
law  he  was  aiding  and  abetting,  k 

He  who  attempts  to  strike  with  a  deadly  weapon  one  who  is 
at  the  same  time  struck  by  another  with  another  deadly  weapon, 
is  joint  principal  in  the  offence,  k^ 

§  117.  If  a  principal  in  a  transaction  be  not  liable  under  our 
laws,  another  cannot  be  charged  merely  for  aiding  and  abetting 
him,  unless  the  other  do  acts  himself  which  render  him  liable  as 
principal.  I 

(6.)  Confederacy  esserUial. 

§  118.  Any  participation  in  a  general  felonious  plan,  provided 
such  participation  be  concerted,  and  there  be  constructive  pres- 
ence, is  enough  to  make  a  man  principal  in  the  second  degree. 
Thus,  if  several  act  in  concert  to  steal  a  man's  goods,  and  he  is 
induced  by  fraud  to  trust  one  of  them  in  the  presence  of  the 
others,  with  the  possession  of  the  goods,  and  then  another  of  the 
party  entice  the  owner  away,  that  he  who  has  the  goods  may  carry 
them  off,  all  are  guilty  as  principals,  m  So,  it  has  be^n  holden, 
that  to  aid  and  assist  a  person  to  the  jurors  unknown,  to  obtain 
money  by  ring-dropping,  is  felony,  if  the  jury  find  that  the  pris- 
oner was  confederate  with  the  person  unknown  to  obtain  the 
money  by  means  of  this  practice,  n  But  the  act  must  also  be  the 
result  of  the  confederacy ;  and  if  several  are  out  for  the  purpose 
of  committing  a  felony,  and  upon  an  alarm  run  different  ways, 

J  1    Hale,  439  ;   Fost  360  ;    Con-  k  Jerv.  Arch.  4;  Thompson  9.  Com. 

naughty  v.  State,  1  Wise.  169.    Butler  1  Mete.  (Ky.)  13. 

V.  Com.  2  Duvall,  435;   Plummer  v.  k^  King  v.  State,  21  Geo.  220. 

Cop.  1  Bush  (Ky.),  76  ;  People  v.  Ah  I  JJ.  S.  ».  Libby,  1  W.  &  M.  221. 

JE^g,  27  Cal.  4S9.  m  R.  t7.  Standley,  R.  &  R.  305  ;  1 

/I   Connaughty  v.   State,   1   Wise.  Buss.  24;  R. ».  Passey,  7  C.  &  P.  282 ; 

169.                                     ^  R.  V.  Lockett,  Ibid.  300. 
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and  one  of  them  maim  a  pursuer  to  avoid  being  taken,  the  others 
are  not  to  be  considered  principals  in  such  act.  o  When  H.  and  S. 
broke  open  a  warehouse  and  stole  thereout  thirteen  firkins  of  but- 
ter, &c.,  which  they  carried  along  the  street  thirty  yards,  and 
then  fetched  the  prisoner  who  was  apprised  of  the  robbery,  and 
he  assisted  in  carrying  the  property  away ;  he  was  held  not  a 
principal,  the  felony  being  complete  before  he  interfered.^ 

§  119.  It  was  once  held  in  England  not  to  make  a  person  a 
principal  in  uttering  a  forged  note,  that  he  came  with  the  utterer 
to  the  town  where  it  was  uttered,  went  out  with  him  from  the  inn 
at  which  they  had  put  up  a  little  before  he  had  uttered  it,  joined 
him  again  in  the  street  a  short  time  after  the  uttering,  and  at 
some  little  distance  from  the  place  of  uttering,  and  ran  away 
when  the  utterer  was  apprehended,  y 

Such  is  still  undoubtedly  the  law  where  the  offence  is  a  felony, 
for  then  such  an  accomplice  must  be  indicted  as  an  accessary. 
But  where  it  is  a  misdemeanor,  he  must  be  indicted  as  a  prin- 
cipal, r 

§  120.  If  A.  is  charged  with  offence,  and  B.  is  charged  with 
aiding  and  abetting  him,  it  is  essential  to  make  out  the  charge  as 
to  B.,  that  B.  should  have  been  aware  of  A.'s  intention  to  commit 
murder. « 

(<?.)  Duelling, 

§  121."  In  the  case  of  murder  by  duelling,  in  strictness,  both  the 
seconds  are  principals  in  the  second  degree ;  yet  Lord  Hale  con- 
siders that,  as  far  as  relates  to  the  second  of  the  party  killed,  the 
rule  of  law,  in  this  respect,  has  been  too  far  strained ;  and  he  seems 
to  doubt  whether  such  second  should  be  deemed  a  principal  in 
the  second  degree,  f  But  all  persons  present  at  a  prize  fight, 
having  gone  thither  for  the  purpose  of  seeing  the  prize-fighters 
strike  each  other,  are  principals  in  the  breach  of  the  peace,  te 

o  B.  0.  White,  Buss.  &  R.  C.  C.  99.    £q.  535  ;  2  Den.  C.  C.  458 ;  post,  § 
p  R.  9.  King,  Ru88.  &  R.  C.  C.  382.     131. 
R.  tf.  McMakin,  Russ.  &  R.  C.  C.  n^.        a  R.  v.  Cruse,  8  C.  &  P.  541. 

q  R.o.DaTi8,  Russ.  &R.  C.C.I  18;  t  1  Hale,  422,  452;  post,  §  959, 
and  see  R.  o.  Else,  Russ.  &  R.  C.  C.     990,  996. 

142.  tt  R,  r.  Perkins,  4  C.  &  P.  587  ;  R. 

r  R.  v.  Greenwood,  9  £ng.  Law  &    v.  Murphy,  6  C.  &  P.  103 ;  R.  v»  Young, 

8  C.  &  P.  «46. 
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(rf.)  Suicide. 
§  122.  If  one  encourage  another  to  commit  suicide,  and  is  pres- 
ent aiding  him  while  he  does  so,  such  person  is  guilty  of  muixier 
as  a  principal ;  and  if  two  encourage  each  other  to  murder  them- 
selves, and  one  does  so,  the  other  being  present,  but  the  latter 
t  fail  in  an  attempt  upon  himself,  he  is  principal  in  the  murder  of 
the  first ;  but  if  it  be  uncertain  whether  the  deceased  really  killed 
himself,  or  whether  he  came  to  his  death  by  accident  before  the 
moment  when  he  meant  to  destroy  himself,  it  will  not  be  murder 
in  either,  v  Whether  the  advice  of  the  defendant  was  the  exclusive 
cause  of  the  suicide  is,  it  seems,  immaterial.  Thus,  in  an  early  case 
in  Massachusetts,  u^  it  was  said  by  Parker,  C.  J.,  in  charging 
the  jury,  "  The  important  fact  to  be  inquired  into  is,  whether  the 
prisoner  was  instrumental  in  the  death  of  Jewett  (the  deceased), 
by  advice  or  otherwise.  The  government  is  not  bound  to  prove 
that  Jewett  would  not  have  hung  himself  had  Boweri%  counsel 
never  reached  his  ear.  The  very  act  of  advising  to  the  commis- 
sion of  a  crime  is,  in  itself,  unlawful.  The  presumption  of  law 
is,  that  advice  has  the  influence  and  effect  intended  by  the  ad- 
viser, unless  it  is  shown  to  have  been  otherwise:  as  that  the 
counsel  was  received  with  scoff,  or  was  manifestly  rejected  and 
ridiculed  at  the  time  it  was  given."  All  present  at  the  time  of 
committing  an  offence  are  principals,  although  only  one  acts,  if 
they  are  confederates,  and  engaged  in  the  common  design  of 
which  the  offence  is  a  part,  re  Where,  however,  the  act  is  done  in 
the  absence  of  the  party  who  incites  it,  the  latter  has  been  held 
in  England  not  to  be  amenable  to  indictment  as  a  principal  be- 
cause he  was  not  present ;  nor  as  an  accessary  before  the  fact  at 
common  law,  because  the  principal  cannot  be  convicted ;  nor  as 
guilty  of  a  substantive  felony  under  7  Geo.  9;  c.  64,  s.  9,  be- 
cause that  statute  is  to  be  considered  as  extending  to  those  per- 
sons only  who,  before  the  statute,  were  liable  either  with  or  aiter 
the  principal,  and  not  to  make  those  liable  who  before  could 
never  have  been  tried,  y.  But  by  subsequent  statutes  the  law  in 
this  respect  is  materially  changed,  y^ 

t7  R.  V.  DyBon,  Russ.  &  R.  C  C.  528 ;  x  Green  t7.  State,  18  Mo.  882.     See 

R.  r.  Russell,  1  Moody  C.  C.  856 ;  R.  post,  §  184  a. 

V.  Allison,  8  C.  &  F.  418.  y  See  R.  t;.  Leddington,  9  C.  &  P. 

U7  Com.  V.  Bowen,  18  Mass.  859  ;  79 ;  R.  v.  Russell,  1'  Moody  C.  C.  856. 

see  Wharton's  Preced.  107.  y*  Post,  §  964. 
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BOOK  I.]  CONSTRUCTIVE  PRESENCE  ENOUGH.  [§  124. 

{e.)  Forgery. 
§  123.  If  several  combine  to  forge  an  instrument,  and  each 
executes,  by  himself,  a  distinct  part  of  the  forgery,  and  they  are 
not  together  when  the  instrument  is  completed,  they  are  never- 
theless all  guilty  as  principals. 2  As  if  A.  counsel  B.  to  make 
the  paper,  C.  to  engrave  the  paper,  D.  to  fill  up  the  names  of  a 
forged  note,  and  they  do  so,  each  without  knowing  that  the  others 
are  employed  for  that  purpose,  B.,  C,  and  D.  may  be  indicted 
for  forgery,  and  A.  as  an  accessary ;  a  for  if  several  make  distinct, 
parts  of  a  forged  instrument,  each  is  a  principal,  though  he  do 
not  know  by  whom  the  other  parts  are  executed,  and  though  it  is 
finished  by  one  alone  in  the  absence  of  the  other,  b 

(/.)  Constructive  Presence  enough. 

§  124.  There  must  be  presence,  either  actual  or  constructive, 
at  the  time  of  the  commission  of  the  offence.  It  is  not  neces- 
sary that  the  party  should  be  actually  present,  an  ear  or  eye- 
witness of  the  transaction ;  he  is,  in  construction  of  law,  present 
aiding  and  abetting,  if,  with  the  intention  of  giving  assistance, 
he  be  near  enough  to  afford  it,  should  the  occasion  arise.  Thus, 
if  he  be  outside  the  house,  watching  to  prevent  surprise,  or  the 
like,  whilst  his  companions  are  in  the  house  committing  the  fel- 
ony, such  constructive  presence  is  sufficient  to  make  him  a  prin- 
cipal in  the  second  degree,  c  One  who  keeps  guard  while  others 
act,  thus  assisting  them,  is,  in  the  eyes  of  the  law,  present  and 
responsible,  as  if  actually  present,  d  If  several  act  in  concert  to 
steal  a  man's  goods,  and  he  is  induced  by  fraud  to  trust  one  of 
them  in  the  presence  of  the  others,  with  the  possession  of  such 
goods,  and  another  of  them  entices  him  away,  that  the  man  who 
has  the  goods  may  carry  them  off,  all  are  guilty  of  felony  as 

zU.  V,  Bingley,  Russ.  &  R.  C.  C.  C.  96 ;  Com.  v.  Knapp,  9  Pick.  496 ; 

446;  R.  V.  KeWey,  Rubs.  &  R.  C.  C.  State  v.  Hardin,  2  Dev.  &  Bat.  407; 

421.  State  v.  Coleman,  5  Porter,  82. 

a  R.  r.  Dale,  Moody  C.  C.  307.  d  State  0,  Town,  Wright's  Ohio  R. 

6  R.  V.  Kirkwdod,  Moody  C.  C.  804.  75;    Com.  v.   Lucas,   2   Allen,    170; 

c  Post.  847,  850;  see  R.  v.  Borth-  Breese  v.  State,  12  Ohio  St.  R.  146; 

wick  et  al.  1  Doug.  207 ;  1  Leach,  66;  Doan  v.  State,  26  Ind.  495 ;  State  v. 

2  Hawk.  c.  29,  8.  7,  8;  1  Russ.  81 ;  1  Squaires,   2   Nev.   226;    Selvidge    v. 

Hale,  555 ;  R.  v.  Gogcrly,  Russ.  &  R.  State,  80  Texas,  60. 
C.  C.  843 ;  R.  V.  Owen,  1  Mood.  C. 
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§  126.]  PBINCIPAL  AND  ACCESSARY  :  [BOOK  I. 

principals,  e  In  case  of  stealing  in  a  shop,  if  several  are  acting  in 
concert,  some  in  the  shop  and  some  out,  and  the  property  is 
stolen  by  one  of  those  in  the  shop,  those  who  are  on  the  outside 
are  equally  guilty  as  principals,  in  the  offence  of  stealing  in  a 
shop./  There  are  other  cases,  where  a  party  absent  may  be 
liable  as  principal:  as  he  that  puts  poison  into  anything  to  poi- 
son another,  and  leaves  it,  though  not  present  when  it  is  taken; 
so  it  seems  all  that  are  present  when  the  poison  is  so  infused,  and 
consenting  thereto,  are  principals,  g  Turning  out  a  wild  beast 
with  intent  to  do  mischief,  so  that  thereupon  death  ensues,  the 
party  offending  is  guilty  of  murder  as  a  principal,  h 

§  125.  A  person,  however,  is  not  constructively  present  at  an 
overt  act  of  treason,  unless  he  be  aiding  and  abetting  at  the  fact, 
or  ready  to  do  so  if  necessary.  % 

§  126.  Persons  not  suflSciently  near  to  give  assistance,  are  not 
principals.  Thus,  where  Brighton  uttered  a  forged  note  at  Ports- 
mouth, the  plan  was  concerted  between  him  and  two  others,  to 
whom  he  was  to  return,  when  he  passed  the  note,  and  divide  the 
produce.  The  three  had  before  been  concerned  in  uttering  an- 
other forged  note;  but  at  the  time  this  note  was  uttering  in 
Portsmouth,  the  other  two  stayed  at  Gosport.  The  jury  found  all 
three  guilty,  but,  on  a  case  reserved,  the  judges  were  clear  that 
as  the  other  two  were  not  present,  nor  sufficiently  near  to  assist, 
they  could  not  be  deemed  principals,  and,  therefore,  they  were 
recommended  for  a  pardon.^  Going  towards  the  place  where 
a  felony  is  to  be  committed,  in  order  to  assist  in  carrying  off  the 
property,  and  assisting  accordingly,  will  not  make  a  man  a  prin- 
cipal, if  he  were  at  such  a  distance  at  the  time  of  the  felonious 
taking  as  not  to  be  able  to  assist  in  it.  k  And  although  an  act  be 
committed  in  pursuance  of  a  previous  concerted  plan  between  the 
parties,  those  who  are  not  present,  or  so  near  as  to  be  able  to 

e  R.  V.  Standley,  Russ.  &  R.  C.  C.  j  R.  v.  Soares,  AtJcinson,  &  Brigb- 

305.  ton,  2  East  P.  C.  974 ;  Russ.  &  Ry.  C. 

/  R.  V.  Gogerly,  Russ.  &  Ry.  C.  C.  C.  25,  S.  C. ;  and  see  R.  v,  Stewart 

343  ;  and  see  R.  v.  Owen,  1  Ry.  &  M.  and  others,  Russ.  &  R.  C.  C.  368 ;  R. 

C.  C.  96 ;  R.  V.  Borthwiek,  1  Dougl.  v,  Badcock  and  others,  Russ.  &  R.  C. 

207.  C.  249  ;  R.  v.  Manners,  7  C.  &  P.  801. 

g  Hale's  Sum.  216.  Post,  §  1449. 

h  Fost.  349 ;  1  Hale,  514.  k  K  v,  Kelly,  R.  &  R.  421. 

i  United  States  v.  Burr,  4  Granch, 
492. 
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BOOK  I.]  BIOTS  AND  BIOTOUS  HOMICIDES.  [§  127. 

afford  aid  and  assistance  at  the  time  when  the  offence  is  com- 
mitted, are  not  principals,  but  accessaries  before  the  tact.  I 
Presence,  however,  during  the  whole  of  the  transaction  is  not 
necessary:  for  instance,  if  several  combine  to  forge  an  instru- 
ment, and  each  execute  by  himself  a  distinct  part  of  the  forgery, 
and  they  are  not  together  when  the  instrument  is  completed, 
they  are,  nevertheless,  all  guilty  as  principals,  m 

(^.)  JRiots  and  JRiotous  JSbmicides. 

§  127.  All  those  who  assemble  themselves  together,  with  an 
intent  even  to  commit  a  trespass,  the  execution  whereof  causes  a 
felony  to  be  committed;  and  continue  together  abetting  one  an- 
other, till  they  have  actuaUy  put  their  design  into  execution ;  and 
also  all  those  who  are  present  when  felony  is  committed,  and  abet 
the  doing  of  it,  are  principals  in  felony,  n  So  if  several  persons 
come  to  a  house  with  intent  to  commit  an  affray,  and  one  be 
killed,  while  the  rest  are  engaged  in  riotous  or  illegal  proceedings, 
though  they  are  dispersed  in  different  rooms,  all  will  be  princi- 
pals in  the  murder,  o  And  where  persons  combine  to  stand  by 
one  another  in  a  breach  of  the  peace,  with  a  general  resolution  to 
resist  all  opposers,  and,  in  the  execution  of  their  design,  a  mur- 
der is  committed,  all  of  the  company  are  equally  principals  in  the 
murder,  though  at  the  time  of  the  fact  some  of  them  were  at  such 
a  distance  as  to  be  out  of  yiew.p  Thus  where  a  number  of  persons 
combined  to  seize  with  force  and  violence  a  vessel,  and  run  away 
with  her,  and,  if  necessary,  to  kill  any  person  who  should  oppose 
them  in  the  design,  and  murder  ensues,  all  concerned  are  prin- 
cipals in  such  murder.  9  So,  to  use  the  language  of  an  able 
judge,  where  divers  persons  resolve  severally  to  resist  all  officers 
in  the  commission  of  a  breach  of  the  peace,  and  to  execute  it  in 
such  a  manner  as  naturally  tends  to  raise  tumults  and  affrays, 
and,  in  doing  so,  happen  to  kill  a  man,  they  are  all  guilty  of  mur- 
der; for  they  who  unlawfully  engage  in  such  bold  disturbances 

/  R  V.  Soares,  R  &  R.  25;   R  v.  Brennan  r.  People,  15  Illinois,  511 ; 

Daris,  Ibid.  113;  R   v.  Elsce,  Ibid.  Carrington  v.  People,  6  Parker  C.  P. 

142 ;  R  V.  Badcock,  Ibid.  249  ;  R  v.  886.    Post,  vol.  iL  "  Riot." 

Manners,  7  C.  &  P.  801.  o  Dalt.  J.,    c.  161;    1  Hale,  489; 

m  R.  V.  Bingley,  R.  &  R  446.    See  Hawk.  b.  2,  c.  29,  s.  8. 

2  East  P.  C.  768.  p  B,,  v,  Howell,  9  C.  &  P.  487. 

n  Post.  851,  352;  2  Hawk.  c.  29,  b.  q  U.  S.  v.  Ross,    1    Gallison,  624. 

9;R.   V.    Howell,    9    C.  &  P.  487;  See  Brennan  v. People,  15 Illinois, 511. 
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§  128.]  PRINCIPAL  AND  ACCESSARY  :  [BOOK  I. 

of  the  public  peace,  in  opposLtion  to,  and  in  defiance  of,  the 
justice  of  the  nation,  must,  at  their  peril,  abide  the  event  of  their 
actions.  Malice,  in  such  a  killing,  is  implied  by  the  law,  in  all 
who  are  engaged  in  the  unlawful  enterprise;  whether  the  de- 
ceased fell  by  the  hand  of  the  accused  in  particular,  or  otherwi8e<. 
is  immaterial.  All  are  responsible  for  the  acts  of  each,  if  done 
in  pursuance  and  furtherance  of  the  common  design.  This  doc- 
trine may  seem  hard  and  severe,  but  has  been  found  necessary  to 
prevent  riotous  combinations  committing  murder  with  impunity. 
For  where  such  illegal  associates  are  numerous,  it  would  scarcely 
be  practicable  to  establish  the  identity  of  the  individual  actually 
guilty  of  the  homicide.  Where,  however,  a  homicide  is  com- 
mitted by  one  or  more  of  a  body  unlawfully  associated,  from 
causes  having  no  connection  with  the  common  object,  the  re- 
sponsibility for  such  homicide  attaches  exclusively  to  its  actual 
perpetrators,  r 

§  128.  If,  as  it  was  laid  down  in  another  case,  during  a  scene 
of  unlawful  violence,  an  innocent  third  person  is  slain,  who  had 
no  connection  with  the  combatants  on  either  side,  nor  any  par- 
ticipation in  any  of  their  unlawful  doings,  such  a  homicide  would 
be  murder,  at  common  law,  in  all  the  parties  engaged  in  the 
affray.  "It  would  be  a  homicide,  the  consequence  of  an  unlaw- 
ful act,  and  all  participants  in  such  an  act  are  alike  responsible 
for  its  consequences.  If  the  law  should  be  called  upon  to  detect 
the  particular  agents  by  whom  such  a  slaying  has  been  perpe- 
trated, in  a  general  combat  of  this  kind,  it  would  perpetually 
defeat  justice  and  give  immunity  to  guilt.  Suppose,  for  instance, 
a  fight  with  fire-arms  between  two  bodies  of  enraged  men  should 
take  place  in  a  public  street,  and,  from  a  simultaneous  fire,  inno- 
cent persons,  their  wives  or  children,  in  their  houses,  should  be 
kiUed  by  some  of  the  missiles  discharged :  shall  the  violators  of 
the  public  peace,  whose  unlawful  acts  have  produced  the  death  of 
the  unoffending,  escape,  because  from  the  maimer  and  time  of  the 
fire  it  is  impossible  to  tell  from  what  quarter  the  implement  of 
death  was  propelled?  Certainly  not.  The  law  declares  to  such 
outlaws,  you  are  equally  involved  in  all  the  consequences  of  your 
assault  on  the  public  peace  and  safety.  Is  there  any  hardship  in 
this  principle  ?     Does  not  a  just  regard  to  the  general  safety  de- 

r  Com.  V.  Daley,  4  Penn.  Law  Jour-     653 ;  Moody  p.  State,  6  Coldw.  (Tenn.) 
nal,  156 ;  Com.  v.  Neills,  2  Brewster,     299. 
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BOOK  I.]  DISTINCTION  BETWEEN  DEGREES.  [§  130. 

mand  its  strict  application?  If  men  are  so  reckless  of  the  lives 
of  the  innocent  as  to  engage  in  a  conflict  with  fire-arms  in  the 
public  highway  of  a  thickly  populated  city,  are  they  to  have  the 
benefits  of  impracticable  niceties,  in  order  to  their  indemnity 
from  the  consequences  of  their  own  conduct?" 8 

(A.)  When  Distinction  between  the  two  Degrees  is  important 

§  129.  The  distinction  between  principals  in  the  first  and  sec- 
ond d^ree,  it  has  been  said,  is  a  distinction  without  a  difference ; 
and,  therefore,  it  need  not  be  made  in  indictments,  t  Such  is 
only  the  case,  however,  where  the  punishment  is  the  same  for 
the  two  divisions,  u  But  where,  by  particular  statute,  the  pun- 
ishment is  different,  then  principals  in  the  second  degree  must  be 
indicted  specially,  as  aiders  and  abettors,  v  In  an  indictment  for 
murder,  if  several  be  charged  as  principals,  one  as  principal  per- 
petrator, and  the  others  as  aiding  and  abetting,  it  is  not  material 
which  of  them  be  charged  as  principals  in  the  first  degree,  as 
having  given  the  mortal  blow ;  for  the  mortal  injury  given  by 
any  one  of  those  present  is,  in  contemplation  of  law,  the  in- 
jury of  each  and  every  of  them.t<^  There  are  cases,  however, 
where  the  provisions  of  a  statute  require  the  distinction  to  be  ob- 
served; thus  an  indictment  which  charges  that  the  prisoner 
caused  and  procured  a  certain  instrument  to  be  forged,  and  will- 
ingly assisted  in  the  forgery,  &c.,  is  to  be  understood  as  charging 
that  he  caused  it  to  be  done  in  his  presence,  and  that  he  aided, 
being  present ;  in  other  words,  to  be  considered  as  charging  him 
as  principal  in  the  second  degree,  and  not  as  accessary,  re 

(t.)    Conviction  of  Principal  in  the  First  Degree  not  necessary, 

§  130.  If  the  actual  perpetrator  of  a  murder  should  escape 
by  flight,  or  die,  those  present,  abetting  the  commission  of  the 
crime,  may  be  indicted  as  principals ;  and  though  the  indictment 

s  Com.  V.  Hare,  4  Penn.  Law  Journ.  w  State  v.  Mairs,  1  Coxe's  R.  453 ; 

259.  Foster,  551 ;  State  v.  Fley  and  Ro- 

t  State  V.  Fley  and  Rochelle,  2  Bre-  chelle,  2  Brevard,  338  ;  R.  v.  Borth- 

▼ard,  838;  State  v.  Green,  4  Strobhart,  wick,  1  Dong.  207;  1  East  P.  C.  350. 

128;  State  v,  Davis,  29  Missouri,  391.  Post,  §  598. 

u  2  Hawk.  c.  25,  s.  64 ;  Mackally's  x  See  Rasnick's  case,  2  Virg.  Ca. 

case,  9  Co.  67  b;  Fost.  845.  856;  Hoffman  v.  Com.  6  Randolph, 

V  1  East  P.  C.  348, 850 ;  R.  v.  Home,  685. 
1  Leach,  478. 
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PRINCIPAL  AND  ACCESSABT: 


[book  I. 


should  state  the  mortal,  in  jury  was  committed  by  him  who  is 
absent  or  dead,  yet  if  it  be  substantially  alleged  that  those  who 
were  indicted  were  present  at  the  perpetration  of  the  crime,  andr 
did  kill  and  murder  the  deceased  by  the  mortal  injury  so  done 
by  the  actual  perpetrator,  it  shall  be  sufficient,  y  By  die  ancient 
law,  principals  in  the  second  degree  could  not  be  tried  until  the 
principal  had  been  convicted  and  outlawed.  2  Such,  however, 
is  no  longer  the  case,  and  the  party  charged  as  principal  in  the 
second  degree  may  be  conyicted,  though  the  party  charged  as 
principal  in  the  first  degree  is  acquitted,  a  So  on  an  indictment 
for  murder,  the  court  may,  in  their  discretion,  try  the  principal 
in  the  second  degree  before  the  principal  in  the  first  degree,  a^ 

(J,^   In  Treasons  and  Misdemeanors  all  are  Principals. 

§  181.  At  common  law,  in  treason,  and  in  misdemeanors,  the 
highest  and  lowest  of  offences,  there  are  no  accessaries,  all  con- 
cerned being  principals,  ft  Thus,  the  master  who  knowingly 
permits  his  slave,  while  under  his  control,  to  retail  liquor,  in  a 
house  belonging  to  the  master,  is  himself  guilty  of  the  offence 
of  keeping  a  tippling-house,  and  liable  to  the  penalty,  c  And 
so  where  A.  and  one  B.  were  indicted  for  uttering  counterfeit 
coin,  and  the  evidence  was  that  the  uttering  charged  in  the  in- 
dictment was  effected  by  B.  in  the  absence  of  A.,  but  proof  was 
given  that,  before  the  uttering,  the  two  prisoners  were  acting 


y  State  v,  F\ej  and  Rochelle,  2 
Rice's  S.  C.  Digest,  104 ;  2  Brevard, 
888. 

z  Foster,  847. 

a  R.  V,  Taylor,  1  Leach,  860 ;  Ben- 
son V.  Offley,  2  Shaw,  270;  8  Mod. 
121 ;  R.  V.  Wailis,  Salk.  884 ;  R.  v. 
Towle,  R.  &  R.  814;  3  Price,  145;  2 
Marsh.  465;  Archibald's  C.  P.  6; 
Brown  v.  State,  28  Geo.  216 ;  State  v. 
Ross,  29  Missouri,  82. 

a*  Boyd  v.  State,  17  Geo.  194. 

b  8  Inst.  21,  488;  1  Hale,  288, 
618:  DaltJ.,  c.  161;  Post  841;  12 
Co.  812;  Co.  Lit.  57;  Hawk,  b.  2,  c. 
29,  s.  1 ;  4  Bla.  Com.  84;  Cra  C.  C. 
49  ;  R.  V.  Greenwood,  9  Eng.  Law  & 
£q.  535  ;  Whitaker  v.  English,  1  Bay, 
15  ;  Chanet  v.  Parker,  1  Rep.  Con.  Ct. 
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833 ;  State  v.  Goode,  1  Hawks,  468 ; 
Curlin  1^.  State,  4  Terger,  143;  Com. 
V.  Mc  Atee,  8  Dana,  28 ;  Com.  v.  Major, 
6  Dana,  298 ;  Com.  v.  Bums,  4  J.  J. 
Marshall,  182;  Com.  v,  Gillespie,  7 
Serg.  &  Rawle,  469  ;  U.  S.  v.  Morrow, 
4  Wash.  C.  C.  783 ;  Com.  v,  Macom- 
ber,  3  Mass.  254 ;  U.  S.  v.  Mills,  7 
Peters,  18 ;  State  v.  Westfield,  1  Bai- 
ley, 132;.  State  r.  Bardon,  1  Dever- 
eux,  518 ;  Williams  v.  State,  12  S.  & 
M.  58;  Whitney  v.  Turner,  1  Scam. 
253;  State  v.  Cheek,  13  Ired.  114; 
Sanders  v.  State,  18  Ark.  198 ;  Lowen- 
stein  V.  People,  54  Barbour,  299 ;  U. 
S.  V.  Harries,  2  Bond,  811. 

c  Com.  V.  Major,  6  Dana's  Kentucky 
R.  298. 
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together  in  concert,  and  the  jury  found  that  they  were,  on  the 
evening  in  question,  engaged  in  the  common  purpose  of  uttering 
counterfeit  coin,  it  was  held  that  A.  was  rightfully  convicted  as  a 
principal  d  So,  also,  if  A.  counsel  and  encourage  B.  to  set  fire 
to  a  malt-house,  and  B.  attempt  to  set  it  on  fire,  both  may  be 
jointly  indicted  as  principals,  for  the  misdemeanor  of  attempting 
to  set  the  malt-house  on  fibre,  although  A.  was  not  present  at  the 
time  of  the  attempt,  e  So,  a  man  who,  though  at  a  distance,  is 
concerned  in  the  furnishing  of  lottery  tickets  to  another,  to  be 
sold  in  a  place  where  their  sale  is  prohibted,  is  guilty  as  princi- 
pal in  such  sale./  So,  in  New  York,  it  is  ruled  that  there  are 
no  accessaries  in  petit  larceny  ;  but  all  concerned  in  the  commis- 
sion of  the  offence  are  principals.^  From  this  doctrine  it  fol- 
lows that  an  averment  of  the  commission  of  a  misdemeanor  by 
a  principal  i^  sustained  by  proof  of  its  commission  by  an 
agent,  h 

§  132.  In  the  United  States  courts,  however,  as  will  be  seen 
more  fully  hereafter,  the  reason  of  the  common  law  doctrine, 
that  in  treason  all  are  principals,  fails,  and  it  is  doubtful  whether 
the  doctrine  itself  applies  to  the  offence  as  limited  by  the  con- 
stitution, t  The  principal,  on  the  other  hand,  is  said  by  an 
elementary  writer  of  much  learning  to  be  in  force  in  the  several 
states,  and  he  consequently  argues  that,  in  treason  against  the 
State  of  Virginia,  accessaries  may  exist.y 

(*.)   Confession  of  Co-principals. 

§  138.  Upon  the  trial  of  a  principal  in  the  second  degree,  it  is 
competent  for  the  government  to  offer  in  evidence  an  admission 
of  his  own  guilt,  made  by  the  principal  in  the  first  degree,  to 
establish  the  fact  of  such  guilt  in  addition  to  the  record  of  his 
conviction,  k 

d  R,  V.  Greenif  ood,  9  Eng.  Law  &  h  Post,  §  594. 

£q.535.  t   U.  S.   V,  Burr,  4   Cranch,   472, 

e  Beg.  0.  Clayton,  1  Car.  &  Kir.  128.  501. 

/Com.  r.«Gillespie,  7  Serg.  &  Bawie,  j  Davis's  Criminal  Law,  38.    Post, 

469.  §  2766,  &c. 

g  Ward  v.  State,  6  Hill  N.  Y.  B.  k  Studstill  v.  State,  7  Geo.  2. 
144. 
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8.  Accessaries  before  the  Fact.  I 

(a.)    Who  are, 

§  134.  An  accessary  before  the  fact  is  one  who,  though  absent 
at  the  time  of  the  commission  of  the  felony,  doth  yet  procure, 
counsel,  command,  or  abet  another  to  commit  such  felony,  m 
The  meaning  of  the  word  "  command "  is,  where  a  person 
having  control  over  another,  as  a  master  over  a  servant,  orders 
a  thing  to  be  done.n  To  constitute  a  man  accessary,  it  is 
necessary  that  he  should  have  been  absent  at  the  time  when  the 
felony  was  committed  ;  if  he  was  either  actually  or  construc- 
tively present,  he  is,  as  has  been  seen,  principal,  o  The  acces- 
sary is  liable  for  all  that  ensues  upon  the  execution  of  the  unlaw- 
ful act  commanded ;  as,  for  instance,  if  A.  comm^d  B.  to  beat 
C,  and  he  beat  C,  and  he  beat  him  so  that  he  dies,  A.  is  acces- 
sary to  the  murder.^  So,  if  A.  command  B.  to  bum  the  house 
of  C,  and  in  doing  so  the  house  of  D.  is  also  burnt,  A.  is  ac- 
cessary to  the  burning  of  D.'s  house,  q  And  if  the  ofiEence  com- 
manded be  effected,  although  by  different  means  from  those 
commanded ;  as,  for  instance,  if  J.  W.  hire  J.  S.  to  poison  A., 
and  instead  of  poisoning  him  he  shoot  him,  J.  W.  is,  neverthe- 


/  For  iadictmcQts  under  this  head 
see  Wharton's  Precedents  as  follows ; 
Against  accessary  before  the  fact,  to- 
gether with  principal,  97.  Against  an 
accessary  before  the  fact,  the  principal 
being  convicted,  98.  Against  acces- 
sary after  the  fact,  with  the  principal, 
99.  Against  accessary  after  the  fact, 
the  principal  having  been  convict- 
ed, 99.  Against  accessary  before  the 
fact  generally  in  Massachusetts,  101. 
Against  accessary  before  the  fact  in 
murder,  at  common  law,  102.  Against 
accessary  before  the  fact  in  murder,  in 
Massachusetts,  103.  Against  an  ac- 
cessary for  harboring  a  principal  felon 
in  murder,  104.  Against  an  accessary 
afler  the  fact  in  burglary,  1 05.  Against 
principal  and  accessaries  before  the 
fact  in  same,  106.  Against  accessary 
before  the  fact  to  suicide.  First  count, 
against  suicide  as  principal  in  the  first 
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degree,  and  against  party  aiding  him 
as  principal  in  the  second  degree,  107. 
Second  count,  against  defendant  for 
murdering  suicide,  108.  Against  a 
defendant  in  murder,  who  is  an  acces- 
sary before  the  fact  in  one  county  to 
a  murder  committed  in  another,  109. 
Against  principal  and  accessary  before 
the  fact  in  larceny,  11 1.  Against  ac- 
cessary for  receiving  stolen  goods, 
112.  Against  accessary  for  receiving 
principal  felon,  113.  Against  acces- 
saries in  homicide,  132,  156.  Against 
accessary  to  piracy,  1080,  1081. 

m  1  Hale,  615. 

n  State  v.  Mann,  1  Haywood's  N. 
C.  R.  4. 

0  1  Hale,  615;  R.  v.  Gordon,  1 
Leach,  615;  1  East  P.  C.  352. 

p  4BI.  Com.  37;  1  Hale,  617. 

q  a,  V.  Saunders,  Plowd.  475. 
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less,  liable  as  accessary,  r  If  procurement  is  through  an  inter- 
mediate agent,  it  is  not  necessary  that  the  accessary  should  name 
the  person  to  be  procured  to  do  the  act.  %  The  procurement 
need  not  be  direct ;  it  is  sufficient  if  one  or  more  persons  become 
the  medium  through  whom  the  work  is  done  ;  t  it  may  be  either 
by  direct  means,  as  by  hire,  counsel,  or  conmiand  ;  or  indirect, 
by  evincing  an  express  liking,  approbation,  or  assent  to  another's 
felonious  design,  u  The  concealment  of  the  knowledge  that  a  fel- 
ony is  to  be  committed,  will  not  make  the  party  concealing  it  an 
accessary  before  the  fact ;  v  nor  will  a  tacit  acquiescence,  or  words 
which  amount  to  a  bare  permission,  be  sufficient  to  constitute 
this  oflEence.w  The  procurement  must  continue  till  the  consum- 
mation of  the  offence  :  for,  if  the  procurer  of  a  felony  repent,  and 
before  the  felony  is  committed,  actually  countermand  his  order, 
and  the  principal,  notwithstanding,  commit  the  felony,  the  orig- 
inal contriver  will  not  be  an  accessary,  a;  So,  if  the  accessary 
order  or  advise  one  crime,  and  the  principal  intentionally  commit 
another  ;  as,  for  instance,  to  bum  a  house,  and  instead  of  that  he 
commit  a  larceny,  or,  to  commit  a  crime  against  A.,  instead  of 
so  doing  he  commit  the  same  crime  against  B.,  the  accessary  will 
not  be  answerable  ;y  but  if  the  principal  commit  the  same  of- 
fence against  B.  by  mistake,  instead  of  A.,  it  seems  it  would  be 
otherwise,  z  As  has  been  seen,  a  party  who  procures  a  felony  to 
be  done  by  an  insane  or  innocent  medium,  or  a  slave,  is  himself 
liable  as  a  principal  in  the  first  degree,  a 

§  134  a.  In  a  reserved  case  before  the  English  judges,  the  evi- 
dence showed  that  the  prisoner  had  procui*ed  certain  drugs  and 
gave  them  to  his  wife,  with  intent  that  she  should  take  them  in 
order  to  procure  abortion.  She  took  them  in  his  absence  and 
died  from  their  effects.  On  an  indictment  against  him  for  man- 
slaughter, it  was  objected  that  he  was  only  an  accessary  before 
the  fact,  and  that  in  law  there  cannot  be  an  accessary  before  the 

r  Post.  869,  370.  to  1  Hale,  616. 

s  R.  1?.  Cooper,  5  C.  &  P.  585.  x  1  Hale,  618 ;  see  Goff  u.  Prime, 

t  Post  125 ;  R.  V.  .Somerset,  19  St.  26  7nd.  196. 

Trials,  804 ;  R.  v.  Cooper,  5  C.  &  P.  y  1  Hale,  617. 

535.  z  Post  370  et  seq,;  but  see  1  Hale, 

ti  2  Hawk.  c.  29,  s.  11 ;  People  v.  687;  3  Inst  51. 

Norton,  8  Cowen,  137.  a  Ante,  §  112. 

V  2  Hawk.  c.  29,  s.  23. 
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fact  to  manslaughter :  It  was  held  that  he  was  properly  found 
guilty  of  manslaughter,  a^ 

In  a  subsequent  case  the  deceased  woman  became  pregnant  by 
the  prisoner,  and  died  from  the  effects  of  corrosive  sublimate 
taken  by  her  for  the  purpose  of  producing  abortion.  The  prisoner 
knowingly  procured  it  for  the  deceased,  at  her  instigation,  and 
under  the  influence  of  threats  of  self-destruction,  if  the  means  of 
producing  abortion  were  not  supplied  to  her.  The  jury  n^a- 
tived  the  fact  of  his  having  administered  it,  or  caused  it  to  be 
taken  by  her :  It  was  held,  that  he  was  not  guilty  of  murder 
as  an  accessary  before  the  fact,  a? 

(6.)    Conviction  of  Principal  prerequisite. 

§  185.  At  common  law,  the  conviction  of  some  one  who  has 
committed  the  crime  must  precede  that  of  one  guilty  only  as 
accessary.  (  A  prisoner  does  not  waive  his  right  to  call  for  the 
record  of  such  conviction,  by  pleading,  c  The  same  rule  was 
formerly  laid  down  in  Massachusetts,  d  In  North  Carolina,  the 
principle  has  been  somewhat  expanded,  it  having  been  there  held 
that  the  accessary  is  not  liable  to  be  tried  while  the  principal  is 
amenable  to  the  laws  of  the  state,  and  is  still  unconvicted,  e  But 
the  conviction  of  the  principal  is  not  admissible  evidence,  until 
judgment  has  been  rendered  on  the  verdict./  In  Massachusetts 
it  has  been  held  that  at  common  law  an  accessary,  in  a  capital 
case,  cannot  be  tried  without  his  own  consent,  even  where  the 
principal  has  died  before  conviction.^  But  where  there  have 
been  two  principals,  one  of  whom  has  been  convicted,  the  other 
of  whom  is  dead,  he  must  answer  notwithstanding  the  non-con* 
viction  of  the  second,  h  In  Pennsylvania  an  accessary  may  be 
indicted  without  the  conviction  of  the  principal  being  averred, 
but  his  guilt  must  be  averred,  and  the  evidence  must  show  that 

a^  R.  1^.  Gaylor,  7  Cox  C.  C.  253 ;  d  Com.  v.  Andrews,  S  Mass.  126 ; 

Dears.  &  B.  C.  C.  288.     See  ante,  Com.  v.  Briggs,  5  Pick.  429 ;  Com.  o. 

§  122.  Woodward,  Thacher's  C.  C.  68. 

a»  R.  r.  Fretwell,  9  Cox  C.  C.  158 ;  e  State  v.  Groff,  1  Murphy's  R.  270 ; 

L.  &  C.  161 ;  but  see  24  &  25  Vict,  see  State  v.  Goode,  1   Hawks,  463; 

c.  100,  ss.  58,  59.  Harty  v.  State,  8  Blackford's  la.  R. 

h  See  Baron  v.  People,  1  Parker  C.  886. 

C.  246.  /  State  v.  Duncan,  6  Iredell,  98. 

c  Fost.  360 ;  1  Hale,  623  ;  U.  S.  v.  g  Com.  v.  Phillips,  16  Mass.  428. 

Burr,  4  Cranch,  502.  h  Com.  v.  Knapp,  10  Pick.  477. 
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his  guilt  was  legally  established  before  the  trial  of  the  acces- 
sary, t 

§  186.  In  Virginia,  in  an  early  case,  where  the  principal  and 
accessary  were  charged  in  the  same  indictment  for  murder,  and 
tiie  principa]  was  first  tried  and  convicted  of  murder  in  the 
second  degree,  and  before  judgment  was  pronounced  against 
him,  the  accessary  was  tried,  and  the  jury  found  a  verdict 
against  him,  subject  to  the  opinion  of  the  court,  whether  the 
accessary  could  be  tried  before  the  principal  had  judgment,  he 
being  in  custody,  convicted,  as  principal,  it  was  decided  that,  un- 
der the  statute,  conviction  alone,  without  attainder,  is  sufficient^' 

An  accessary  is  discharged  by  the  acquittal  of  his  principal 
on  those  charges  whereon  the  indictment  against  himself  is 
founded,  i 

Conviction  of  the  principal  is  primd  facie  evidence  of  his  guilt, 
on  the  trial  of  the  accessary.  I 

§  137.  In  Massachusetts,  however,  as  has  been  seen,  by  the 
revised  statutes,  the  accessary  may  be  tried  for  a  substantive 
felony,  whether  the  principal  be  convicted  or  not ;  and  the  same 
provision  exists  in  several  of  the  states.  So  far  as  receiving 
stolen  goods,  knowing  them  to  be  stolen,  is  concerned,  the  modi- 
fication Lb  almost  universal.  In  general,  however,  in  other  re- 
spects, the  common  law  remains  unchanged.  It  should  be  ob- 
served that  the  statute  of  7  Geo.  4,  c.  64,  s.  9,  which  most  of 
our  American  statutes  copy,  only  applies  where  the  accessary 
might  at  common  law  have  been  indicted  with  or  without  the 
conviction  of  the  principal,  and,  therefore,  where  a  defendant 
was  indicted  as  accessary  before  the  fact  to  the  murder  of  S.  N., 
she  having,  by  his  procurement,  killed  herself,  it  was  holden  that 
the  statute  did  not  apply,  m 

As  a  general  rule,  where  the  oflEence  of  an  accessary  is  made 
by  statute  substantive  and  independent,  then  the  accessary  can 
be  tried  independently  of  the  principal,  m^ 

i  Holmes    r.     CommoQwealth,    25  /  Com.   v,   Knapp,   10    Pick.   477; 

Fenn.  State  R.  (1  Casey)  221.     See  State  v.  Duncan,  6  Iredell,  236;  see 

Bevised   Act,  ante,  §   108;  and  see  U.  S.  v.  Hartwell,  12  Int.  Rev.  Rec. 

People  V.  Campbell,  40  Cal.  1 29.  72 ;  post,  §  149. 

j  Com.  V.  Williamson,  2  Virg.  C.  m  R.  v.  Russell,  1  Mood.  C.  C.  866. 

211.  See  post,  §  964. 

k  U.  S.  v.  Crane,  4  McLean,  317.  m^  Brown  v.  State,  18  Ohio  St.  476. 
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§  138.  Where  the  principal  and  accessary  are  tried  together 
(which  is  in  general  the  best  and  most  usual  way),  if  the  princi- 
pal plead  otherwise  than  the  general  issue,  the  accessary  shall 
not  be  bound  to  answer,  until  the  principaFs  plea  be  first  deter- 
mined, n  Where  the  general  issue  is  pleaded,  however,  the  jury 
must  be  charged  to  inquire  first  of  the  principal,  and  if  they 
find  him  not  guilty,  then  to  acquit  the  accessary ;  but  if  they 
find  the  principal  guilty,  they  are  then  to  inquire  of  the  acces- 
sary, o 

§  139.  Even  in  a  case  where  the  principal  was  indicted  for 
burglary  and  larceny  in  a  dwelling-house,  and  the  accessary 
charged  in  the  same  indictment  as  accessary  before  the  fact  to 
the  said  *'*' felony  and  hirglary^'^  and  the  jury  acquitted  the  prin- 
cipal of  the  burglary,  but  found  him  guilty  of  the  larceny,  the 
judges,  it  is  said,  were  of  opinion  that  the  accessary  should  have 
been  acquitted ;  for  the  indictment  charged  him  as  accessary  to 
the  burglary  only,  and  the  principal  being  acquitted  of  that,  the 
accessary  should  be  acquitted  also. ji?  In  New  York,  "  an  indict- 
ment against  an  accessary  to  any  felony  may  be  found  in  the 
county  where  the  offence  of  such  accessary  shall  have  been  com- 
mitted, notwithstanding  the  principal  offence  was  committed  in 
another  county,  and  the  like  proceedings  shall  be  had  thereon  in 
all  respects,  as  if  the  principal  offence  had  been  committed  in  the 
same- county.  9 

§  140.  In  Tennessee,  where  a  principal  to  a  murder  was  sen- 
tenced to  imprisonment  for  life,  in  accordance  with  the  statute  of 
1838,  c.  29,  an  accessary  before  the  fact,  subsequently  tried  and 
convicted  (the  jury  bringing  in  a  general  verdict, of  guilty,  with- 
out finding  mitigating  circumstances),  was  held  to  be  properly 
sentenced  to  imprisonment  for  life,  r 

§  141.  An  accessary  cannot  take  advantage  of  an  error  in  the 
record  against  the  principal ;  and  the  attainder  of  the  principal, 
while  imre versed,  va 'primd  fade  evidence  against  the  accessary  of 
the  principal's  guilt.  % 

n  9  H.  7,  19 ;  1  Hale,  624  ;  2  Inst.  q  Rev.  Stat,  part  IV.  chap.  ii.  Tit. 

184.  4,  art.  ii.  §  48.     Ante,  §  100. 

0  1   Hale,  624;    2   Inst.    184.     See  r  Nuthill  t;.  The  State,  11  Humph. 

Holmes  v.  Com.  1  Casey,  221.  247. 

;>  R.  &.  Dan  nelly  and  Vaughan,  R.  s  State  v.  Duncan,  6  Iredell,  236 ; 

R.  810 ;  2  Marsh.  671.  Com.  v,  Knapp,  10  Pick.  477. 
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((?.)  Indictment. 

§  142.  At  common  law  it  is  not  necessarj'  in  an  indictment 
against  an  accessary  before  the  fact  in  a  felony,  to  set  out  the 
conviction  or  execution  of  the  principal.  It  is  enough  to  aver  the 
latter's  guilt,  t 

The  indictment  must  show  the  offence  to  have  been  committed 
with  as  much  particularity  as  is  necessary  in  an  indictment 
against  the  principal,  t^  Thus,  in  Virginia,  when  the  indictment 
was  as  follows :  "  Amherst  county,  superior  court  of  law  and 
chancery,  to  wit :  The  grand  jurors  empanelled  and  sworn  at 
September  term,  1834,  upon  their  oath  present,  that  J.  W. 
Dudley,  late  of  the  county  of  Amherst,  laborer,  with  force  and 
arms,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
said  superior  court,  on  the  1st  day  of  September,  1834,  did  wil- 
fully and  knowingly  aid,  abet,  and  counsel  a  certain  W.  M. 
Davis,  in  unlawfully,  maliciously,  and  wilfully  fighting  a  duel 
with  pistols,  with  a  certain  W.  M.  Lambert,  then  and  there 
being,"  &c.,  &c. ;  "  and  the  jurors  upon  their  oaths  say,  that  the 
said  Dudley  did,  as  aforesaid,  aid,  abet,  and  counsel  the  said 
Davis  in  fighting  the  said  duel,  which  took  place  at  the  time, 
place,  and  manner  aforesaid,  against  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of  this  commonwealth ;  "  Upshur,  J.,  on  demurrer,  said : 
"  In  an  indictment  for  aiding  and  assisting  in  fighting  a  duel,  it 
is  indispensable  to  charge  that  a  duel  was  fought.  Perhaps  it 
was  the  intention  of  the  attorney  to  do  so  in  this  instance ;  but 
the  language  of  the  indictment  may  possibly  be  susceptible  of  a 
different  construction,  and,  therefore,  is  wanting  in  that  direct- 
ness and  precision  of  averment,  which  are  necessary  in  an  indict- 
ment. This  defect  being,  in  our  opinion,  fatal,  we  have  not 
thought  it  necessary  to  turn  our  attention  to  other  objections."  u 
In  such  case,  the  fact  of  the  duel  should  be  definitely  averred. 

§  143.  Under  the  criminal  code  of  Illinois,  which  declares  that 
an  accessary  before  the  fact  ^*  shall  be  deemed  and  considered 
as  principal  and  punished  accordingly,"  an  accessary  may  be  in- 

t  State  V.  Sims,  2  Bail.  S.  C.  Rep.  i  See  People  v.  Schwartz,  82  Cal. 
29 ;  State  v,  Evans,  Ibid.  66  ;  Holmes    160. 

V,  Com.  1  Casey,  221.  «  Com.  v,   Dudley,  6   Leigh's  Va. 

R.  614. 
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dieted  and  eonvicted  as  a  principal,  v  It  is  otherwise  at  common 
law,  v^  and  in  California  an  accessary  before  the  fact,  though  by 
statute  punishable  as  principal,  must  nevertheless  be  indicted, 
not  as  principal,  but  as  accessary  before  the  fact,  tf^ 

(id.)  Verdict. 

§  143  a.  The  verdict  must  specify  the  grade,  and  under  a 
verdict  of  ^^  guilty  as  accessary,"  the  defendant  cannot  be  sen- 
tenced as  accessary  before  the  fact,  t^ 

(e.)  Attempts. 

§  144.  If  the  felony  is  not  committed,  he  who  counsels  or  com- 
mands its  commission  is  not  liable  as  accessary  before  the  fact, 
but  he  may  clearly  be  convicted  for  the  attempt  as  a  substan- 
tive misdemeanor,  w  In  New  York,  on  the  trial  of  an  indictment 
under  the  statute  for  an  attempt  to  commit  arson,  it  was  shown 
that  the  prisoner  solicited  one  K.  to  set  fire  to  a  barn,  and  gave 
him  materials  for  the  purpose :  it  was  held  sufficient  to  warrant 
a  conviction,  though  the  prisoner  did  not  mean  to  be  present  at 
the  commission  of  the  offence,  and  K.  never  intended  to  commit 
it.  :r 

(/.)  Accessary  before  the  Fact  need  not  be  Originator. 

§  145.  It  is  not  material  that  an  accessary  should  have  origi- 
nated the  design  of  committing  the  offence.  If  the  principal  had 
previously  formed  the  design,  and  the  alleged  accessary  encour- 
aged him  to  carry  it  out  by  stating  falsehoods,  or  otherwise,  he  is 
guilty  as  accessary  of  the  offence,  y 

4.  Accessaries  after  the  Fact, 
(a.)    Who  are. 

§  146,  An  accessary  after  the  fact  is  one  who,  when  knowing 
a  felony  to  have  been  committed  by  another,  receives,  relieves, 
comforts,  or  assists  the  felon,  z  whether  he  be  a  principal  or  an 

V  Baxter  v.  The  People,  8  Gilman,  w  2  East  R.  6  ;  Ch.  C.  L.  264 ;  post, 

368.    See  post,  §  150.  §  2696. 

vi  R.  r.  Fallon,  9  Cox  C.  C.  242 ;  x  People  v.  Bush,  4  Hill  N.  Y.  R. 

State  V.  Wykoff,  2  Vroom,  65.  183.    Post,  vol.  ii.  "  Attempts." 

t;«  People  v,  Campbell,  40  Cal.  129;  y  Keithler  v.   State,   10   S.   &  M. 

post,  §  150.  192. 

o8  State  V,  Rose,  20  La.  An.  143.  z  1  Hale,  618;  4  Bl.  Com.  37. 
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accessary  before  the  fact  merely,  a  Any  assistance  given  to  one 
known  to  be  a  felon,  in  order  to  hinder  his  apprehension,  trial,  or 
punishment,  is  sufficient  to  make  a  man  an  accessary  after  the 
fact ;  as,  for  instance,  that  he  concealed  him  in  his  house,  h  or 
shut  the  door  against  his  pursuers,  until  he  should  have  an  op- 
portunity of  escaping,  e  or  took  money  from  him  to  allow  him  to 
escape,  d  or  supplied  him  with  money,  a  horse,  or  other  neces- 
saries, in  order  to  enable  him  to  escape,  e  or  that  the  principal 
was  in  prison,  and  the  defendant,  before  conviction,  bribed  the 
jailer  to  let  him  escape,  or  supplied  him  with  materials  to  effect 
the  same  purpose./  Merely  suffering  the  felon  to  escape,  how- 
ever, will  not  charge  the  party  so  doing,  such  amounting  to  a 
mere  omission.^  So,  if  a  person  supply  a  felon  in  prison  with 
victuals  or  other  necessaries,  for  his  sustenance  ;  h  or  succor  and 
sustain  him  if  he  be  bailed  out  of  prison  ;  %  or  professionally  at- 
tend a  felon  sick  or  wounded,  although  he  know  him  to  be  a 
felon  \j  or  speak  or  write  in  order  to  obtain  a  felon's  pardon  or 
deliverance,  k  or  advise  his  friends  to  write  to  the  witnesses  not 
to  appear  against  him  at  his  trial,  and  they  write  accordingly  ;  I 
or  even  if  he  himself  agree,  for  money,  not  to  give  evidence 
against  the  felon ;  m  or  know  of  the  felony  and  do  not  discover 
it ;  n  it  seems  that  these  acts  will  not  be  sufficient  to  make  the 
party  an  accessary  after  the  fact. 

(6.)  Knowledge  of  PrincipaVs  Cruilt  essentiaL 

§  147.  Two  things  are  laid  down  in  the  books  as  necessary  to 
constitute  a  man  accessary  after  the  fact  to  the  felony  of  another. 

1.  The  felony  must  be  complete,  o 

2.  The  defendant  mtist  know  that  the  felon  is  guilty  ;p  and 
this,   therefore,  is  always   averred  in    the  indictment,  q    And 

a  2  Hawk.  c.  29,  a.  1 ;  P.  Wms.  475.  j  1  Hale,  332. 

h  Dalt.  530,  531.  k  26  Ass.  47. 

c  1  Hale,  619.  /  3  Inst.  139 ;  1  Hale,  620. 

<2  9  H.  4,  1.  m  Moore,  8. 

e  Hall's  Sum.  218;  2  Hawk.  c.  29,  n  1  Hale,  871,  618. 

s.  26.  o  1  Ch.  C.  L.  264 ;  1  Hale,  622 ;  2 

/  1  Hale,  621 ;  Hawk.  b.  2,  c.  29,  Hawk.  c.  29,  s.  35 ;  Harrol  v.  State,  39 

8.  26  ;  Archbold,  by  Jervis,  9.  Miss.  702. 

<7  Hale,  619.  p  1  Hale,  622 ;  Hawk,  b  2,  c.  29,  s. 

h  1  Hale,  620.  32  ;  Cora.  Dig.  Justices,  T.  2. 

t  Ibid.  q  Hawk.  b.  2,  c.  29,  s.  S3. 
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though  it  seems  to  have  been  doubted  whether  an  implied  notice 
of  the  felony  will  not,  in  some  cases,  suffice :  as  where  a  man  re- 
ceives a  felon  in  the  same  county  in  which  he  has  been  attainted, 
which  is  supposed  to  have  been  a  matter  of  notoriety ;  r  it  seems 
to  be  the  better  opinion,  that  some  more  particular  evidence  is 
requisite  to  raise  the  presumption  of  knowledge.  8  The  only  rela- 
tion which  excuses  the  harboring  a  felon,  is  that  of  a  wife  to  her 
husband,  because  she  is  considered  as  subject  to  his  control,  as 
well  as  bound  to  him  by  affection,  t  But  at  common  law,  no 
other  ties,  however  near,  will  excuse  ;  for  if  the  husband  protect 
the  wife,  the  father  his  son,  or  a  brother  his  brother,  they  con- 
tract the  guilt,  and  are  liable  to  the  punishment  of  accessaries  to 
the  original  felony,  u 

((?.)  Procedure. 

§  149.  Where  the  principal  and  accessary  are  joined  in  an  in- 
dictment, and  tried  separately,  the  record  of  the  principal's  con- 
viction is,  primd  facie^  evidence  of  his  guilt,  upon  the  trial  of  the 
accessary ;  and  as  the  burden  of  proof  is  on  the  accessary,  he 
must  show  clearly  that  the  principal  ought  not  to  have  been  con- 
victed. V  But  the  accessary,  in  such  case,  is  not  restricted  to 
proof  of  facts  that  were  not  shown  on  the  former  trial,  and  which 
are  incompatible  with  the  guilt  of  the  principal,  w  The  record  of 
the  conviction  of  a  slave  before  a  court  of  magistrates  and  free- 
holders as  principal  in  a  felony  (i,  e.  murder)  may  be  given  in 
evidence  on  the  trial  of  an  indictment  against  a  free  white  man 
as  accessary  before  the  fact,  x  In  New  York,  a  copy  of  the  orig- 
inal minutes  of  the  court,  in  which  the  principal  was  convicted, 
if  entered  according  to  the  direction  of  the  statute,  is  proper  evi- 
dence against  an  accessary  before  the  fact ;  it  appearing  that  no 
record  of  judgment  of  such  conviction  has  been  signed  and  filed  ; 
and  it  is  reasonable  to  suppose,  that  the  original  minutes  are 
equally  sufficient,  y     But  the  rough  minutes,  or  original  entries, 

r  Dyer,  355  ;",Staunf.  41  b.  v  Com.  v,    Knapp,  10   Pick,    484  ; 

s  1  Hale,  323,  622  ;  8  P.  Wms.  475,  State   v,   Chittem,    2   Devereux,  49  ; 

&c.  State  V.  Duncan,  6  Iredell,  236. 

t  1  Hale,  621 ;  Hawk.  b.  2,  c.  29,  s.  to  Com.  r.  Knapp,  10  Pick.  484. 

34  ;  4  Bla.  Com.  39 ;  Com.  Dig.  Jus.  x  State  v.  Sims,  2  Ball.  S.  C.  Rep. 

T.  2.  29  ;  State  v.  Crank,  Ibid.  66. 

u  Ibid.    In    Massachusetts  this  is  y  People  v.  Gray,  25  Wendell,  465. 
expanded.     See  ante,  §  96. 
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not  inspected  or  approyed  by  the  court,  according  to  the  statutes, 
are  not  evidence,  z 

§  150.  An  accessary  cannot  be  convicted  on  an  indictment 
charging  him  as  principal.  «^ 

5.   Liability  of  Principal  for  Criminal  Act  of  Agent, 

§  151.  The  cases  under  this  head  may  be  classed  as  fol- 
lows :  — 

(a.)   Where  the  Agent  acta  directly  under  the  PrincipaVs  Com- 
mands. 

§  152.  In  this  case  there  is  no  doubt  as  to  the  principal's 
liability.  In  misdemeanors  the  act  may  be  charged  to  have 
been  done  by  the  principal  himself,  without  reference  to  an 
agent.  &  Such,  also,  is  the  case  in  felonies,  where  the  agent  is 
innocent,  insane,  or  a  slave,  in  which  case  the  party  commanding 
the  felony  to  be  done,  though  absent  at  the  time  of  its  commission, 
is  principal  in  the  first  degree,  c 

(6.)    Where  the  Agent  is  acting  at  the  Time  in  the  Line  of  the 
PrincipaVs  Business^  hut  without  Specific  Instructions. 

§  153.  A  principal  is  primd  facie  liable  for  the  alleged  acts  of 
an  agent  done  in  a  general  course  of  business  authorized  by  the 
principal,  c^  Thus  where  a  bar-keeper  in  a  hotel  sells  liquor,  or 
a  salesman  in  a  bookstore  in  the  usual  course  of  business  sells  a 
libellous  book,  or  where  a  clerk  publishes  a  libel  in  a  newspaper, 
the  principal  is  responsible,  and,  if  there  be  no  other  evidence, 
may  be  convicted,  d  Even  the  fact  that  the  principal,  who  was 
the  publisher  of  a  newspaper,  was  living  at  the  time  one  hundred 

z  People  17.  Gray,  25  Wendell,  465.         rf  R.  r.  Almon,   5   Burrow,   2686  ; 

z^  Haghes  v.  State,    12  Ala.  458;  R.   v.  Dodd,   2   Sessions   Cases,   33; 

Josephine  v.  State,  89  Miss.  613 ;  State  Com.  v.  Park,  1  Gray,  553 ;  State  v, 

V.  Wyckoff,  2  Vroom,  65;  People  r.  Mathis,  1   Hill  S.  C.  87;  Britain  p. 

Campbell,  40  Cal.  129  ;  R.  v.  Fallon,  9  State,  3  Humph.  203,  33 ;  R.  v.  Gutch, 

Cox  C.  C.  242.    Under  Illinois  Stat-  Moody  &  M.  483  ;  Com.  r.  Nichols,  10 

ntes,  contra,  Dempsey  v.  People,  47  111.  Mete.  259  ;  Com.  v.  Gillespie,  7  S.  & 

328 ;  Yoe  v.  People,  49  111.  410 ;  ante,  R.  469  ;  Com.  v.  Major,  6  Dana,  293 ; 

§  142.  Att  Gen.  v.  Riddle,  2  Cromp.  &  J. 

h  Atite,  §  131 ;  post,  §  2374,  2436.  493  ;   Com.  v.  Metrop.  R.  R.  107  Mass. 

c  Ante,  §  112-18 ;  post,  §  2486.  236  ;  Com.  v.  Morgan,  107  Mass.  199. 

c^  Com.  V.  Nichols,  10  Met.  259;  R.  1  Bennett  &  Heard  Lead.  Cas.  241. 

r.  IHxori,  8  M.  &  S.  11.  Post,  §  594,  1008  a,  2374,  2436. 
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miles  distant  from  the  place  of  publication,  was  at  the  time  sick 
and  entirely  ignorant  of  the  libel  being  published,  is  no  defence,  e 
But  it  is  otherwise  if  the  agent  be  without  authority,  express  or 
implied,  and  the  act  be  not  in  the  range  of  the  agent's  business, 
and  against  the  principal's  express  and  bond  fide  commands./ 

(<?.)   When  the  Principal  renden  out  of  the  Jurisdiction. 
§  154.  In  this  case,  as  will  hereafter  be  more  fully  seen,^  the 
principal  is  chargeable  in  the  particular  yenue  for  his  acts  done 
in  it,  notwithstanding  his  non-residence  at  the  time,  h 

e  R.  V.  Gutch,  Moody  &  M.  4SS.  h  People  v.  Adams,  3  Denio,  190; 

/Barnes  v.  State,  19  Conn.  398;  Adams  v.  People,  1   Comstock,  173; 

Hipp  p.  State,  5  Blackf.  149 ;  post,  §  R.  r:  Garrett,  22  Law  &  £q.  607 ;  6 

1003  a;  Com.  v.  Nichols,  10  Mete.  269.  Cox  C.  C.  R.  260 ;  Com.  v.  Gillespie, 

See  post,  §  2436.  7  S.  &  R.  469;    U.  S.  17.    Davis,  2 

g  Post,  §  210  m.  Sumn.  482.   Post,  §  210  m. 
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CHAPTER  IV. 


IN  WHAT  COURTS  INDICTMENTS  ARE  COGNIZABLE. 


I.  OF  WHAT  OFFENCES  THE  FED- 
ERAL JUDiaARY  HAS  COGNI- 
ZANCE, §  156. 

1.  What  federal  judicial  powers 

THE  CONSTrrUTIOK  CREATES,  §  157. 

2.  How  FAR  THE  FEDERAL  COURTS 
HAVE  A  COMMOIf  LAW  POWER,  § 
163. 

3.  What  is  the  statutory  jurisdic- 
Tios  of  the  federal  courts,  { 
174. 

(a.)  Offences  against  the  law  of  nadons, 

$175. 
(6. )  Offences  against  fedend  sorereigntj, 

$176. 
(c.)  Offences  against  the  peiwms  of  in- 

dividnals,  §  177. 
id.)  Offences  against  property,  $  178. 
(e.)  Offences  against  pablic  jnstice,  { 

179. 
n.    IN   WHAT    COURTS    OFFENCES 
COGNIZABLE   BY  THE    UNITED 
STATES    ABE    TO     BE    TRIED, 
§183. 

1.  WhER  the  state  ARD  THE  federal 
COURTS  HATE  CORCURRERT  JURIS- 
DICTIOR,  §  181. 

2.  JURISDICnOR  AS  TO  HAREAS  COR- 
PUS, §  195. 

8.  CkIMIRAL  JURIBDICnOX  OF  THE  SEN- 
ATE, §  198. 

4.  Crimiral  jurisdiction  9f  the  su- 
preme COUBT,  $  199. 

(a.)  Original,  §200. 
(6.)  Appellate  &vm  cireoit  oourt,  §  201. 
(c.)  Appellate  from  district  court,  §  202. 
id.)  Appellate  from  circuit  court  for  the 

District  of  Columbia,  §  203. 
(e.)  Appellate    from     the     territorial 

courts,  §  204. 
if.)  Appellate  from  the  highest  state 

courU,  §  205. 

5.  Criminal  jurisdiction  of  circuit 

AND  district  COURTS,  §  208. 

6.  Criminal  jurisdiction  of  territo- 
rial COURTS,  §  210. 


III.  CONFLICT  AND  CONCURRENCE 
OF  JURISDICTIONS. 

1.  Offences  AT  SEA. 

(a.)  Foreign  law,  §  2105. 
(5. )  American  law,  §  210  c. 

2.  Offences  in  desert  or  barrarous 
LANDS,  §  210  <f. 

(a.)  Law  of  Nations,  §  210  e. 
(5.)  U.  S.  SUtutes,  §  210/. 
(c.)  Foreign  Uw,  §  210/. 

3.  Political  offences  bt  sxtbibcts 
ABROAD,  §  210^. 

4.  Political  offences  bt  aliens 
ABROAD,  §  210  A. 

5.  Perjury  and  forokrt  abroad,  { 
210 1. 

(a.)  U.  S.  Statutes,  §  210^. 
(5.)  Foreign  law,  §210  ik. 

6.  Homicide  bt   subjects    abroad, 

§210/. 

7.  Where  the  overt  act,  oommit- 
tbd  infra-territoriallt,  was 
directed     bt     the     defendant 

ABROAD,  §  210  m. 

(a.)  Reasons  for    such    jurisdiction,  § 

210  n. 
(6.)  Anglo-American  law,  §  210  o. 
(c. )  When  agent  is  independently  liable, 

§  210j>. 

8.  Offences  bt  aliens  in  oountrx  of 
ARREST,  §  210  q. 

9.  Offences  bt  belligerent  insur- 
gents, §  210  qK 

10.  Offences  bt  aliens  abroad, 
§210r. 

11.  Offences  committed  part  in  one 
jurisdiction  and  part  in  another, 
§210s. 

(a.)  Accessaries  and  co-conspirators,  § 

210 «. 
(6.)  Continuing  offences,  §  210 «. 
(c. )  Offences  in  carriages  and  vessels, 

210  w. 
id.)  Asportation  in  larceny,  §  210a;. 
(e.)  Homicide,  where  mortal  blow  and 

death  in  different  states,  §  210  y. 
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§  155.  It  is  not  proposed,  in  the  present  chapter,  to  examine 
in  what  courts  the  criminal  jurisdiction  of  the  individual  states 
is  distributed.  It  is  clear  that  every  case  not  cognizable,  either 
concurrently  or  exclusively,  by  the  federal  courts,  must  belong  to 
the  tribunals  of  the  state  within  which  it  occurs ;  but  so  various 
and  shifting  are  the  state  laws  regulating  the  organization  of 
criminal  courts,  that  their  examination  would  be  of  little  value. 
It  is  frequently,  however,  a  matter  of  great  importance  to  deter- 
mine whether  a  given  crime  is  to  be  considered  an  offence  against 
the  state  or  the  federal  government,  and,  if  the  latter  be  the  case, 
in  what  court  it  is  to  be  tried.  A  It  will  be  first  considered, 
therefore,  under  the  present  head :  — 

I.  Of  what  offences  the  federal  judiciary  has  cognizance. 

II.  In  what  courts  offences  cognizable  by  the  United  States 
are  to  be  tried. 


h  For  a  very  clear  dissertation  on 
this  head,  see  Duponceau  on  Jurisdic- 
tion of  the  United  States  Courts.  The 
subject,  so  far  as  concerns  the  conflict 
of  jurisdictions,  is  fully  discussed  in 
Wharton's  Conflict  of  Laws,  chap.  xL 
"  Plausible  as  is  the  theory  of  the  ex- 
clusive jurisdiction  of  the  courts  of 
the  locus  delicti"  it  is  there  argued, 
<*  it  is  incompatible,  it  may  be  at  the 
outset  noticed,  with  the  maintenance 
even  of  that  territorial  supremacy 
which  it  professes  to  protect.  An 
Austrian,  if  this  view  be  pushed  to  its 
logical  results,  could,  by  crossing  over 
to  Switzerland,  forge  with  impunity 
Austrian  paper,  or  organize  conspir- 
acies against  the  Austrian  crown ; 
and  then,  when  the  evil  was  done, 
could  return  securely  to  his  home, 
protected  by  the  plea  that  the  offence 
could  only  be  punished  in  the  place  of 
its  commission.  The  boundary  lines 
between  the  United  States  and  Can- 
ada and  the  United  States  and  Mex- 
ico, and  those  which  separate  the 
great  European  powers,  would  in  this 
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view  be  barricades  behind  which  sub- 
jects could  securely  organize  triumph- 
ant crime.  Not  merely  would  partic- 
ular sovereigns  find  their  municipal 
laws  in  this  way  successfully  defied, 
but  neighboring  nations  would  be 
forced  to  cherish  within  their  borders 
colonies  of  desperate  criminals  whom 
the  sovereign  of  the  locus  delicti  could 
not  reach,  because,  after  the  commis- 
sion of  the  crime,  they  leave  his  soil, 
and  whom  the  sovereign  of  their  place 
of  refuge  could  not  touch,  because  the 
sovereign  of  the  locus  delicti  has  ex- 
clusive jurisdiction.  Nor  is  this  all. 
Off*ences  on  board  national  ships,  it  is 
true,  might  be  punished,  on  the  fiction 
that  a  ship  is  part  of  the  territory  to 
which  it  belongs;  but  pirates,  who 
own  no  country,  could  rove  the  seas 
with  impunity,  and  blockade,  in  secure 
arrogance,  every  port  in  Christendom. 
In  barbarous  or  semi-barbarous  lands, 
also,  in  which  there  is  no  operative 
organization  for  the  punishment  of 
crime,  if  the  forum  deprehensionii  has 
no  jurisdiction,  justice  must  fail." 
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I.  OF  WHAT  OFFENCES  THE  FEDERAL  JUDICLA.RT  HAS  COGNIZANCE. 

§  156.  By  the  Constitution,  no  criminal  jurisdiction  is. con- 
ferred directly  upon  any  court ;  and,  although  it  cannot  be  said 
to  be  a  settled  point  that  it  was  not  the  intention  of  the  framers 
of  the  Constitution  to  vest  exclusive  jurisdiction  in  the  supreme 
court  in  certain  specified  cases,  i  yet  the  weight  of  authority  is, 
that  congress  must,  in  all  cases,  make  an  act  criminal  before  the 
federal  courts  can  take  cognizance  thereof ;  and  certainly  the  care 
that  has  been  taken  to  vest  in  congress  the  power  to  make  all 
laws  which  may  be  necessary  for  the  protection  of  the  federal 
government,  warrants  this  construction./ 

1.    What  Federal  Judicial  Powers  the  Constitution  creates. 

§  157.  The  powers  given  to  congress  under  this  head,  are,  — 

§  158.  To  provide  for  the  punishment  of  counterfeiting  the  se- 
curities and  current  coin,  of  the  United  States,  k 

§  169.  To  define  and  punish  piracies,  felonies  committed  on 
the  high  seas,  and  offences  against  the  law  of  nations.  I 

§  160.  To  make  rules  for  the  government  of  the  land  and 
naval  forces,  m 

§  161.  To  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  parts  of  them  as  may  be  employed 
in  the  service  of  the  United  States,  n 

§  162.  To  exercise  exclusive  legislation  in  all  cases  whatsoever 
over  such  district  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particular  states,  and  the  acceptance  of  congress,  be- 
come the  seat  of  the  government  of  the  United  States ;  and  to 
exercise  like  authority  over  all  places  purchased,  by  the  consent 
of  the  legislature  of  the  state  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  .dock-yards,  and  other  need- 
ful buildings ;  o  and  to  make  all  laws  which  shall  be  necessary 
and  proper,  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  the  Constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  oflGlcer  thereof.  2? 

t  Const.  U.  S.  art.  3,  §  2 ;  U.  S.  r.  n  Ibid.  cl.  16. 

Hndson  et.  al.  7  Crancb,  82.  0  Art.  1,  §  8,  cl.  16. 

j  4  Tucker's  Blackstone,  App.  10.  p  Ibid.  cl.  18.     In  this  section  the 

k  Art.  1,§8,  cl.  6.  word  necessary  h&s  been  construed  to 

/  Ibid.  cl.  10.  mean  needful,  requisite,  essential,  and 

m  Ibid.  cl.  14.  conducive  to,  and  gives  congress  the 
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# 

2.  How  far  the  Federal  Courts  have  a  Common  Law  Power. 

§  163.  It  is  said  in  a  case  which  will  presently  be  more  fully 
noticed,  and  which  is  assumed,  though  perhaps  erroneously,  to 
haye  settled  the  law  on  this  important  question,  that  although 
it  may  be  that  the  supreme  court  possesses  jurisdiction  derived 
immediately  from  the  Constitution,  of  which  the  legislative 
power  cannot  deprive  it,  all  other  courts  created  by  the  general 
government  possess  no  jurisdiction  but  what  is  given  them  by 
the  power  that  creates  them,  and  can  be  invested  with  none  but 
what  the  power  ceded  to  the  general  government  authorizes 
congress  to  confer.  Certain  implied  powers  must  necessarily 
result  to  courts  of  justice,  from  the  nature  of  their  institution ; 
as  to  fine  for  contempt,  to  imprison  for  contumacy,  and  to  enforce 
obedience  to  order  ;  but  jurisdiction  of  crimes  against  the  state, 
it  was  held,  is  not  among  these  powers.  Before  an  offence  can 
become  cognizable  by  the  United  States  courts,  with  the  excep- 
tion of  the  supreme  court  sitting  in  banc,  the  legislative  au- 
thority of  the  Union  must  first  recognize  it  as  such,  affix  a 
punishment  to  it,  and  declare  the  court  that  shall  have  jurisdic- 
tion of  the  offence,  q 

§  165.  By  the  "  act  to  establish  the  judicial  courts  of  the 
United  States,"  it  is  declared  "  that  the  circuit  court  shall  have 
exclusive  cognizance  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  except  where  this  act  other- 
wise provides,  or  the  laws  of  the  United  States  shall  otherwise 
direct,  and  concurrent  jurisdiction  with  the  district  court  of  the 
crimes  and  offences  cognizable  therein."  r  This  act  confines  tiie 
jurisdiction  of  offences  against  the  United  States,  unless  other* 
wise  expressly  specified,  to  the  national  courts ;  but,  as  has  been 
noticed,  the  inclination  of  authority  is  that  a  statute  must  ex- 
choice  of  the  means  best  calculated  to  loch  v.  State  of  Maryland,  4  Wheat 
exercise  the  powers  they  possess  ;  and  413  ;  U.  S.  ».  Bevans,  3  Wheat.  886  ; 
under  this  construction,  it  has  been  Martin's  lessee  v.  Hunter,  1  Wheat 
held  that  congress  have  power  to  in-  804  ;  £x  parte  Bollman,  4  Cranch,  78; 
flict  punishment  in  cases  not  specified  U.  S.  v.  Fisher,  2  Cranch,  358,  896. 
by  the  Constitution,  such  power  being  q  U.  S.  v.  Hudson  and  Goodwin,  7 
implied  as  necessary  and  proper  to  Cranch,  82  ;  U.  S.  v.  Coolidge,  1 
the  sanction  of  the  laws,  and  the  exer-  Wheat.  416. 
else  of  the  delegated  powers.  M'Cul-  r  Act  Sept  24,  1789,  §  11. 
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pressly  provide  for  the  case,  or  the  class  of  cases,  under  which  it 
falls,  or  no  punishment  can  be  inflicted,  s 

§  166.  So  far  as  concerns  subordinate  courts,  it  may  now  be 
considered  the  law  that  the  United  States  has  no  common  law 
criminal  jurisdiction.  But  it  is  with  great  deference  submitted, 
that  though  there  has  been  a  judgment  to  this  effect  by  the 
supreme  court,  yet  this  judgment  was  entered  in  a  case  not  ar- 
gued, when  the  court,  so  far  as  the  report  shows,  was  unadvised 
of  the  important  though  unreported  cases  where  the  contrary 
was  held.  To  show  this,  a  very  brief  history  of  the  adjudica- 
tions will  suffice. 

§  167.  The  first  case  where  the  question  arose  was  in  the  trial 
of  Henfield,  for  illegally  enlisting  in  a  French  privateer ;  a  case 
tried  in  1793,  but  for  the  first  time  reported  in  1850.  i  In  this 
case  Chief  Justice  Jay,  Judge  Wilson,  and  Judge  Iredell,  of  the 
supreme  court,  and  Judge  Peters,  of  the  district  court,  con- 
curred in  holding  that  all  violations  of  treaties,  of  the  law  of 
nations,  and  of  the  common  law,  so  far  as  federal  sovereignty  is 
concerned,  are  indictable  in  the  federal  courts  without  statute. 
Almost  at  the  same  time  before  Judge  Iredell,  Judge  Wilson, 
and  Judge  Peters,  an  American  citizen  was  convicted,  at  com- 
mon law,  for  sending  a  threatening  letter,  to  the  British  Min- 
ister, w  Then  came  isaac  Williams's  case,  where  the  same  law 
was  held  by  Chief  Justice  Ellsworth,  v 

§  168.  Such  was  the  state  of  the  law  when  Judge  Chase,  in 
WorralPs  caae^w  (Chief  Justice  Jay,  Judge  Wilson,  and  Judge 
Iredell  being  no  longer  on  the  bench,  and  Chief  Justice  Ells- 
worth being  abroad,)  without  waiting  to  learn  what  had  been 
decided  by  his  predecessors,  startled  both  his  colleague  and  the 
bar,  by  announcing,  that  he  would  entertain  no  indictment  at 
common  law.  No  reports  being  then,  or  for  a  long  time  after- 
wards, published,  of  the  prior  rulings  to  the  contrary,  it  is  not  to 
be  wondered  that  the  judges  who  came  on  the  bench  after  Judge 
Chase  supposed  that  he  stated  the  practice  correctly.  In  this 
view  Judge  Washington  seems  to  have  held  that  there  could  be 

s  M'Intyre  r.  Wood,  7  Cranch,  504  ;        m  U.  S.  ».  Bavara,  Wharton's  St. 
U.   S.    r/ Hudson    and   Goodwin,    7    Tr.  91 ;  2  Dallas,  297. 
Cranch,  82.     Post,  §  182.  t;  Wharton's  State  Trials,  651. 

t  Wharton's  State  Trials,  49.  w  2  Dall.  297;  Wharton's  St.  Tr. 

189. 
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no  indictment  for  perjury  at  common  law  in  the  courts  of  the 
United  States,  2:  and  Chief  Justice  Marshall,  y  in  more  than  one 
case,  treats  the  same  point  as  if  settled  by  consent,  z  But  in  a 
case  which  occurred  in  the  cii'cuit  court  of  Massachusetts,  a  on 
an  indictment  for  an  ofEence  committed  on  the  high  seas,  the 
question  arose,  directly,  whether  the  circuit  court  had  jurisdic- 
tion to  punish  offences  against  the  United  States,  which  had  not 
been  defined,  and  to  which  no  punishment  had  been  affixed. 
The  judge,  admitting  that  the  courts  of  the  United  States  were 
of  limited  jurisdiction,  and  could  exercise  no  authority  not  ex- 
pressly granted  to  them,  contended,  that  when  an  authority  was 
once  lawfully  given,  the  nature  and  extent  of  that  authority,  and 
the  mode  in  which  it  should  be  exercised,  must  be  regulated  by 
the  rules  of  the  common  law,  and  that,  if  this  distinction  was 
made,  it  would  dissipate  the  whole  difficulty  and  obscurity  of 
the  subject.  Congress,  he  said,  might,  under  the  Constitution, 
confide  to  the  circuit  courts  jurisdiction  of  all  offences  against 
the  United  States,  and  they  had  conferred  on  them  jurisdiction 
of  almost  all;  that  by  the  judiciary  act  the  circuit  courts  haye 
exclusive  cognizance  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  except  where  that  or  another 
statute  of  the  United^  States  otherwise  provides ;  that  in  order 
to  ascertain  what  are  crimes  and  offences  against  the  United 
States,  recourse  must  be  had  to  the  common  law,  taken  in  con- 
nection with  the  Constitution  ;  and  that  congress  has  provided 
for  the  punishment  of  many  crimes  which  it  has  not  defined,  an 
explanation  and  definition  of  which  can  only  be  found  in  the 
common  law.  The  inference,  he  urged,  was  plain,  that  the 
circuit  courts  have  cognizance  of  all  offences  against  the  United 
States ;  that  what  these  offences  were,  depended  upon  the  com- 
mon law,  applied  to  the  powers  confided  to  the  United  States ; 
that  the  circuit  courts,  having  such  cognizance,  might  punish  by 
fine  and  imprisonment  where  no  punishment  was  specially  pro- 
vided by  statute ;  that  the  admiralty  was  a  court  of  extensive 
criminal,  as  well  as  civil  jurisdiction ;  and  that  offences  of  ad- 
miralty were  exclusively  cognizable  by  the  United  States,  and 

X  See  1  W.  C.  C.  R.  84  ;  the  report  y  U.  S.  r.  Burr,  4  Cranch,  500. 

of  which  case  appears  to  be  defective  2  U.  S.  r.  Bevans,  8  Wheat.  836; 

in  the  conclusion  of  Judge  Washing-  U.  S.  v.  Wiltberger,  5  Wheat.  76. 

ton's  opinion.  a  U.  S.  v,  Coolidge,  1  Gall.  488. 
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punishable  by  fine  and  imprisoDment,  where  no  other  punish 
ment  was  specially  prescribed.  The  district  judge  dissenting, 
the  case  came  before  the  supreme  court  of  the  United  States ; 
and  ij;  is  evident,  from  the  reported  case,  b  that  a  strong  desire 
existed  in  the  minds  of  the  judges  to  hear  the  whole  question 
of  the  extent  of  jurisdiction  reargued.  The  attorney  general, 
however,  declining  to  do  so,  being  unwilling  to  attempt  to  shake 
the  United  States  v,  Hudson  and  Goodwin,  c  by  the  authottty  of 
that  case  the  court  felt  themselves  bound,  and  so  certified  to  the 
circuit  court,  d 

§  169.  But  even  assuming,  as  was  said  on  another  occasion,  e 
that  the  doctrine  that  the  common  law,  as  a  source  of  jurisdic- 
tion^ does  not  control  the  federal  courts,  is  now  finally  estab- 
lished, it  by  no  means  follows  that  the  common  law,  as  a  rule  for 
the  exercise  of  a  jurisdiction  previously  given^  does  not  apply  un- 
diminished, except  so  far  as  interferes  with  positive  statutes. 
Thus,  it  may  be  argued,  that  as  congress  has  power  to  ^^  define 
and  ptmish  offences  against  the  law  of  nations/'  the  jurisdiction 
of  the  states  is  thereby  divested  of  the  particular  subject  matter  ; 
and  that,  consequently,  as  the  jurisdiction  exists  somewhere,  it 
exists  in  the  federal  courts,  ready  to  be  exercised  through  the 
statutory  medium,  when  congress  specifies  the  procedure,  but 
when  no  legislation  has  taken  place,  through  the  agency  of  the 
common  law  forms.  Marbury  v.  Madison/  tends  to  the  doctrine, 
that  the  federal  jurisdiction  in  this  and  kindred  cases  is  exclusive  ; 
and  such  is  the  express  ruling  of  Com.  v.  Kosloff,^  where  Chief 
Justice  Tilghman  refused  to  take  cognizance  of  a  suit  respecting 
a  consul.  The  pregnant  inquiry  pressed  home  in  the  latter  case, 
'^  Is  the  Constitution  to  be  so  construed  as  to  exclude  the  jurisdic- 
tion of  all  inferior  courts,  and  yet  suffer  the  authority  of  the  su- 
preme court  to  be  dormant,  until  called  into  action  by  law,"  &c., 

h  1  Wheat.  415.  that  the  Constitution  had  given  to  the 

c  7  Cranch,  32.  courts  no  jurisdiction  in  such  cases; 

d  Chancellor  Kent  does  not  seem  to  whereas,  the  case  of  Coolidge  was  one 

think  that  the  ease  of  U.  S.  v.  Coolidge  of  admiralty,  over  which  the  federal 

should  be  governed  by  the  same  prin-  courts  seem  to  have  a  general  and  ex- 

ciple  as  those  of  U.  S.  v,  Hudson,  and  elusive  jurisdiction.     Kent's   Comm. 

U.  S.  V.  Worrall,  —  the  one  a  libel  and  vol.  i.  p.  338. 

the  other  an  attempt  to  bribe  a  com-  e  Wharton  St.  Tr.  87. 

missioner  of  the  revenue,  —  the  two  /  1  Cranch,  137. 

latter  being  decided  on  the  ground  g  5  S.  &  R.  545. 
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gives  no  obscure  intimation  of  the  leaning  of  that  wise  sod  clear- 
headed judge  on  this  very  point. 

§  170.  It  is  not  inconsistent,  therefore,  with  the  doctrine  dis- 
carding the  common  law  as  an  origin  of  jurisdiction  to  the  fed* 
eral  courts,  to  hold  that  where  an  express  subject  matter  is  ceded 
to  the  federal  government,  by  the  Constitution,  that  subject 
matter  is  to  be  acted  upon  through  the  medium  of  common  law 
formA  This  distinction  is  dwelt  upon  by  the  late  Mr.  Dupon- 
ceau,'  in  his  notice  of  Henfield's  case. 

§  171.  "  Judge  Wilson,  who  presided  at  this  trial,  in  his 
charge  to  the  jury,  took  the  ground  of  its  being  also  an  offence 
at  common  law^  of  which  the  law  of  nations  was  a  part,  and 
maintained  the  doctrine  that  the  common  law  was  to  be  looked  to 
for  the  definition  and  punishment  of  the  offence.  This  ground 
has  not  been  adverted  to  in  the  argument,  or,  at  least,  very 
slightly.  But  it  would  seem  that  the  common  law^  considered  as 
a  municipal  system,  had  nothing  to  do  with  this  case.  The  law 
of  nations,  being  the  common  law  of  the  civilized  world,  may  be 
said  indeed  to  be  a  part  of  the  law  of  every  civilized  nation  ;  but 
it  stands  on  other  and  higher  grounds  than  municipal  customs, 
statutes,  edicts,  or  ordinances.  It  is  binding  on  every  people,  and 
on  every  government.  It  is  to  be  carried  into  effect  at  all  times 
under  the  penalty  of  being  thrown  out  of  the  pale  of  civilization, 
or  involving  the  country  in  a  war.  Every  branch  of  the  national 
administration,  each  within  its  district,  and  its  particular  jiuis- 
diction,  is  bound  to  administer  it.  It  defines  offences  and  affixes 
punishments,  and  acts  everywhere  proprio  vigore^  whenever  it  is 
not  altered  or  modified  by  particular  national  statutes  or  usages 
not  inconsistent  with  its  great  and  fundamental  principles. 
Whether  there  is  or  not  a  national  common  law  in  other  respects, 
this  universal  common  law  can  never  cease  to  be  the  rule  of  ex- 
ecutive and  judicial  proceedings  until  mankind  shall  return  to 
the  savage  state.  Judge  Wilson,  therefore,  in  my  opinion,  rather 
weakened  than  strengthened  the  ground  of  the  prosecution  in 
placing  the  law  of  nations  on  the  same  footing  with  the  munic- 
ipal or  local  common  law^  and  deriving  its  authority  exclusively 
from  the  latter.  It  was  considering  the  subject  in  the  narrowest 
point  of  view."  h 

§  172.  A  distinction  of  a  parallel  character  is  taken  by  Mr. 

h  Dup.  Jur.  3. 
160 


Digitized  by 


Google 


BOOK  I.]  CBIMINAL  JURISDICTION  OF.  [§  178. 

Dallas,  in  his  speech  in  Worrall's  case,  where  he  argues  that  in 
the  case  in  question  the  defendant  was  indicted  for  an  infraction 
of  a  treaty,  which  is  the  supreme  law  of  the  land,  and  that,  con- 
sequently, that  case  is  no  authority  for  the  position  that  at  com- 
mon law  alone  any  offence  against  the  sovereignty  of  the  United 
States  is  indictable.  There  are,  however,  great  difficulties  in  the 
way  of  giving  the  federal  courts  criminal  jurisdiction  over  infrac- 
tions of  treaties,  or  of  the  law  of  nations,  and  at  the  same  time 
refusing  them  such  jurisdiction  over  common  law  offences.  If  the 
common  law  is  inadmissible  to  execute  the  jurisdiction  in  the 
latter  case,  the  question  is  a  critical  one,  whether  the  former  can 
be  taken  in  to  help  out  the  jurisdiction  of  the  latter ;  and  such, 
in  fact,  appears  to  have  been  the  view  of  Judge  Wilson,  who, 
declining  to  place  the  case  on  the  narrow  ground  of  the  law  of 
nations  alone,  declared  the  offence  to  be  cognizable  at  common 
law. 

§  173.  Supposing,  therefore,  that  Henfield's  case  is  in  such 
direct  conflict  with  U.  S.  v,  Coolidge  and  U.  S.  v.  Hudson,  that 
either  the  former  or  the  two  latter  must  fall,  the  question  arises, 
which  is  to  be  considered  as  law?  Henfield's  case,  it  is  true, 
was  not  reviewed  by  the  court  in  banc,  but  the  ruling  of  the 
court  at  the  trial  was  made  after  a  full  and  ample  discussion  by 
counsel  distinguished  for  their  learning  and  sagacity,  and  re- 
ceived the  assent  both  of  Judge  Peters,  as  the  district  judge, 
and  of  all  the  judges  of  the  supreme  court  but  one.  Chief  Justice 
Jay,  to  whom,  as  a  constitutional  lawyer,  no  one  can  be  pro- 
nounced superior,  and  to  whom,  of  all  the  judges  who  ever  sat 
on  that  bench,  the  character  of  a  contemporaneous  expositor 
most  properly  belongs,  announced  the  jurisdiction  in  advance  with 
great  solemnity,  in  a  charge  which  exhibits  grave  deliberation,  i 
Judge  Wilson  and  Judge  Iredell,  both  of  whom  sat  in  the  con- 
stitutional convention,  proclaimed  the  same  doctrine  at  the  trial. 
The  prosecution  was  instituted  by  Mr.  Edmuiid  Randolph,  cer- 
tainly not  of  that  class  which  leaned  to  an  enlarged  view  of  the 
judicial  power,  and  his  official  opinion  as  attorney  general  was 
given  beforehand,  that  the  offence  was  one  which  the  federal 
courts  have  power  to  punish.  Mr.  Jefferson,  almost  at  the  same 
moment,  in  substance,  directed  Mr.  Morris  to  explain  to  the 
British  court,  that  the  acquittal  arose,  not  from  want  of  power 
t  Wharton's  St.  Trials,  p.  49. 
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to  punish,  but  a  doubt  in  the  minds  of  the  jury  as  to  the  guilty 
intent  ;y  and  Chief  Justice  Marshall,  many  years  afterwards, 
lamented  the  verdict  of  the  jury,  not  as  the  necessary  result  of  a 
lack  of  jurisdiction,  but  as  a  melancholy  exhibition  of  party  zeal.k 
By  none  of  these  is  there  the  least  intimation  of  a  doubt  as  to 
the  jurisdiction  of  the  court ;  and  when  the  character  of  the  men 
themselves  is  recollected, — the  sound,  wary,  and  experienced 
judgment  of  Chief  Justice  Jay;  the  singular  sagacity  of  Mr. 
Jefiferson  in  every  branch  of  our  system,  and  his  peculiar  sensi- 
tiveness to  judicial  encroachments;  and  the  excellent  capacity 
and  long  experience  of  Judge  Iredell,  Judge  Wilson,  and  Judge 
Peters,  —  it  cannot  now  be  said  that  the  jurisdiction  was  as- 
sumed inconsiderately  or  acquiesced  in  blindly.  It  undoubtedly 
was  exercised,  because  the  united  opinion  of  the  day  required  its 
exercise.  It  was  exercised  in  conformity  with  the  opinion  an- 
nounced by  Washington  in  his  proclamation  of  neutrality,  —  a 
paper  unanimously  adopted  by  the  cabinet  as  a  correct  exposition 
to  foreign  states  of  the  power  of  the  federal  government,  —  that 
the  federal  government  in  such  cases  could,  through  its  courts, 
punish  the  offender.  I  How  far  this  opinion  is  to  be  considered 
as  shaken  in  U.  S.  v.  Hudson,  where  the  proceedings  were  ex 
parte^  and  U.  S.  v.  Coolidge,  where  the  attorney  general  aban- 
doned the  question,  is  yet  to  be  determined,  w  But  however 
this  may  be  on  the  merits,  the  line  of  recent  decisions  puts  it 
beyond  doubt  that  the  federal  courts  will  not  now  take  jurisdic- 
tion over  any  crimes  which  have  not  been  placed  directly  under 
their  control  by  act  of  congress,  n 

.  The  following  statute,  passed  in  1866,  transfers  to  territory 
ceded  to  the  United  States  the  laws  of  the  state  making  the 
cession :  "  That  if  any  offence  shall  be  committed  in  any  place 
which  has  been,  or  shall  hereafter  be  ceded  to,  and  under  the 
jurisdiction  of,  the  United  States,  which  offence  is  not  prohibited, 
or  the  punishment  thereof  is  not  specially  provided  for  by  any 

J  Wharton's  St.  Trials,  p.  89.  States  v,  Meyer,    cited  Whar.  Free. 

k  ibid.  955,  note. 

I  10  Waah.  Writ,  by  Sparks,  585.  n  Anon.  1  Wash.  C.  C.84;  U.  S.  v. 

Ante,  §  167.  Maurice,  2  Brock.  96  ;  U.  S.  v.  New 

m  Wharton's  St.  Trials,  p.  87,  88.  Bedford  Bridge,  1  Woodb.  &  Minot, 

Another  remarkable  instance  of  this  401 ;  U.  S.  v.  Lancaster,  2  McLean, 

jurisdiction  being  accepted  as  a  mat-  431 ;  U.  S.  v.  Barney,  5  Blatch.  C.  C. 

ter   of    course,    is  found  in    United  294. 
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law  of  the  United  States,  such  offence  shall,  upon  conviction  in 
any  court  of  the  United  States  having  cognizance  thereof,  be 
liable  to  and  receive  the  same  punishment  as  the  laws  of  the 
state,  in  which  said  place  is  or  may  be  situated,  now  in  force, 
provided  for  the  like  offence  when  committed  withm  the  jurisdic- 
tion of  such  state ;  and  no  subsequent  repeal  of  any  such  state 
law  shall  affect  any  prosecution  for  such  offence  in  any  of  the 
courts  of  the  United  States."  w^ 

3.    What  is  the  Statutory  Jurisdiction  of  the  Federal  Courts. 

§  174.  It  remains  to  consider  such  offences  as  are  brought 
within  the  jurisdiction  of  the  federal  courts  by  act  of  congress. 
These  may  be  classed  under  two  heads  ;  first,  cases  which  arise 
under  the  statute  providing  that  if  any  offence  shall  be  com- 
mitted in  any  fort,  dock-yard,  navy-yard,  arsenal,  armory,  or 
magazine,  or  in  any  other  place,  ceded  to  the  United  States, 
such  offence  shall,  upon  a  conviction  in  any  court  of  the  United 
States  having  cognizance  thereof,  be  liable  to  and  receive  the 
same  punishment  as  the  laws  of  tfa^  state,  in  which  such  fort, 
dock-yard,  navy-yard,  arsenal,  armory,  or  msl^azine,  or  other 
place,  ceded  as  aforesaid,  is  situated,  provided  for  the  like  offence 
when  committed  within  the  body  of  any  county  of  such  state ;  o 
secondly,  cases  which,  by  particular  statutes,  are  expressly  made 
the  subjects  of  federal  jurisdiction.  The  offences  thus  particu- 
larly enumerated  by  congress,  may  be  collected  under  five  gen- 
eral heads :  first,  those  against  the  law  of  nations ;  secondly, 
those  against  federal  sovereignty  ;  thirdly,  offences  against  ^he 
persons  of  individuals  ;  fourthly,  offences  against  property ;  and 
fifthly,  offences  against  public  justice. 

§  175.  (a.)  Under  the  first  head,  namely,  offences  against  the 
law  of  nations,  may  be  classed,  the  accepting  and  exercising,  by 
a  citizen,  a  commission  to  serve  a  foreign  state  against  a  state  at 
peace  with  the  United  States  \p  fitting  out  and  arming,  within 
the  limits  of  the  United  States,  any  vessel  for  a  foreign  state  to 
cruise  against  a  state  at  peace  vrith  the  United  States ;  q  increas- 
ing or  assisting,  within  the  United  States,  any  force  of  armed 

n  1  Stat.  April  5,  1866,  p.  13.  p  Act  20th  April,  1818,  sect.  1. 

o  Act  of  March  S,  1825,  sect.  3.  See        q  Ibid.  sect.  3. 
act  of  1866,  ante,  sect.  1 73 ;  and  see  U. 
S.  V.  Donlan,  5  Bl.  C.  C.  284. 
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yessels  of  a  foreign  state  at  war  with  a  state  yntii  which  the 
United  States  are  at  peace  ;r  setting  on  foot,  within  the  United 
States,  any  military  expedition  against  a  state  at  peace  with  the 
United  States ;  s  suing  forth  or  executing  any  writ  or  process 
against  any  foreign  minister,  or  his  servants,  the  writs  being  also 
declared  void  ;t  and  violating  any  passport ;  or  in  any  other  way 
infracting  the  law  of  nations,  by  violence  to  an  ambassador,  or 
foreign  minister,  or  their  domestics,  u 

§  176.  (6.)  Under  the  second  head,  namely,  offences  against 
federal  sovereignty,  may  be  classed,  treason  against  the  United 
States  and  misprision  of  treason;!?  holding  any  treasonable  cor- 
respondence with  a  foreign  government ;  w  enlisting  by  a  citizen 
within,  or  going  out  of  the  United  States  with  intent  to  enlist 
in  the  service  of  any  foreign  state ;  x  fitting  out  and  arming  a 
vessel  by  a  citizen  of  the  United  States,  out  of  the  United  States, 
with  intent  to  cruise  against  citizens  of  the  United  States ;  y 
political  offences  against  the  federal  government  committed  by 
subjects  abroad  ;  z  perjury  and  forgery  abroad ;  a  and  the  various 
offences  defined  in  the  statutes  relating  to  the  post-office,  to 
federal  coin  and^otes,  to  piracy,  revolt,  and  the  slave  trade. 

§  177.  (^.)  Under  the  third  head,  namely,  offences  against  the 
persons  of  individuals,  may  be  classed  murder,  or  manslaughter, 
in  any  fort,  dock-yard,  or  other  place  or  district  of  country  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States ;  b  mur- 
der, manslaughter,  or  rape,  upon  the  high  seas,  or  in  any  river, 
haven,  basin,  or  other  like  place  out  of  the  jurisdiction  of  the 
Uaited  States,  which,  if  committed  within  the  body  of  a  county, 
would,  by  the  laws  of  the  United  States,  be  punished  by  death ;  e 
and  the  offences  covered  by  the  statutes  protecting  persons  on 
the  high  seas,  d 

r  Act  20th  April,  1818,  sect.  5.  a  Post,  §  210  i. 

8  Ibid.  sect.  6.  h  Sects.  S  and  7. 

t  Act  dOth  April,   1790,  sects.  25        c  Ibid,  sects.  7    and   12;  Act   Sd 

and  26.  March,  1825,  sect.  4 ;  post,  sect.  884  et 

u  Ibid.  sect.  27.  seq,                   * 
V  Ibid,  sects.  1,  2.  As  to  subsequent        d  Act  8d  March,  1825,  sect  7.    A 

statutes,  see  post,  §  2716.  ship  lying  at  anchor  between  Boston 

to  Act  80th  Jan.  1790,  sect.  1.  and  Chelsea,  off  Constitution  Wharf, 

X  Act  20th  April,  1818,  sect.  2.  at  the  distance  of  one  fourth  or  one 

y  Ibid.  sect.  4.  third  of  a  mile  from  said  wharf,  in  wa- 

2  Post,  §  210  A.  ter  of  the  depth  of  four  or  five  fathoms 
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§  178.  (i.)  Under  the  fourth  head,  namely,  offences  against 
property,  may  be  classed,  embezzling  or  purloining  any  arms  or 
other  ordnance  belonging  to  the  United  States,  by  any  person 
haying  the  charge  or  custody  thereof,  for  purposes  of  gain,  and 
to  impede  the  service  of  the  United  States ;  e  burning,  or  aiding 
to  bum,  any  dwelling-house,  store,  or  other  building,  within  any 
fort,  dock-yard,  or  other  place  under  the  jurisdiction  of  the 
United  States ;/  setting  fire  to,  or  burning,  or  aiding  to  set  fire 
to,  or  bum,  any  arsenal,  armory,  &c.,  of  the  United  States,  or 
any  vessel  built  or  building,  or  any  materials,  victuals,  or  other 
public  stores  ;  g  taking  and  carrying  away,  with  intent  to  steal, 
the  personal  goods  of  another,  from  within  any  of  the  places 
under  the  sole  and  exclusive  cognizance  of  the  United  States,  or 
being  accessary  thereto  ;  A  and  the  various  forms  of  robbery  and 
larceny  on  the  high  seas. 

§  179.  («.)  Under  the  fifth  head,  namely,  offences  against  pub- 
lic justice,  may  be  classed,  bribing  any  United  States  judge  with 
intent  to  obtain  any  opinion,  judgment,  or  decree,  in  any  suit 
depending  before  him  ;  i  receiving  such  bribe  \j  obstructing  any 
officer  of  the  United  States  in  the  service  of  any  legal  writ  or 
process  whatsoever  ;  Ic  rescuing  any  person  committed  for,  or  con- 
victed of  any  offence  against  the  United  States ;  I  demanding  and 
receiving,  by  reason  of  his  office,  any  greater  fees  than  those 
allowed  by  law,  by  a  public  officer,  or  his  deputy  ;  m  endeavoring 
to  impede,  intimidate,  or  influence  any  juror,  witness,  or  officer 
in  any  court  of  the  United  States  in  the  discharge  of  his  duties, 
or  by  threats  or  force  obstructing,  or  impeding,  or  endeavoring  to 

at  low  tide,  and  between  one  third  and  committed  in  any  of  the  places  afore- 
half  a  mile's  distance  from  the  navy-  said  for  which  no  punishment  is  spe- 
yard  in  Charlestown,  is  within  the  cially  provided  by  the  laws  of  the 
body  of  the  county  of  Suffolk  ;  and  an  United  States,  offenders  shall  be  liable 
o£fence  so  committed  on  board  a  mer-  to  the  same  punishment  as,  by  the  laws 
chant  ship  so  situate,  owned  by  a  citizen  of  the  state  in  which  such  fort  or  other 
or  citizens  of  the  United  States,  is  ex-  place  may  be  situated,  is  provided  for 
clusively  cognizable  by  the  courts  of  like  cases. 

the  state.    Com.  v.  Peters,  12  Metcalf,  h  Act  30th  April,   1790,  sect.   16. 

387.    See  post,  §  210  g.  See  act  23d  Aug.  1842. 

•    e  Act  80th  April,  1790,  sect.   16.  i  Act  30th  April,  1790,  sect.  21. 

See  act  23d  Aug.  1842,  sect.  4.  j  Ibid,  sect  21. 

/  Act  Sd  March,  1828,  sect.  1.  k  Ibid.  sect.  22. 

g  Ibid.  sect.  2.   fiy  the  same  act  it  is  /  Ibid.  sect.  28. 

provided  that  if  any  offence  shall  be  m  Act  8th  May,  1792,  sect.  7. 
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impede  the  due  administration  of  justice  therein ;  n  bribing,  or 
attempting  to  bribe  the  president,  or  any  director  of  the  Bank  of 
the  United  States  ;o  committing  perjury,  or  causing  another  to 
do  so,  in  any  suit  or  controversy  depending  in  any  of  the  courts 
of  the  United  States,  or  in  any  deposition  taken  in  pursuance  of 
the  laws  of  the  United  States  ;j9  together  with  other  forms  of 
false  oaths  forbidden  by  acts  of  congress,  q 

§  180.  By  clauses  in  several  of  the  acts  referred  to,  it  is 
expressly  declared,  that  nothing  therein  shall  be  construed  to 
deprive  the  courts  of  the  individual  states  of  jurisdiction  under 
the  laws  of  the  several  states,  over  offences  made  cognizable  by 
these  acts.  Such  is  the  case,  as  has  been  noticed,  with  the  crimes 
of  forging,  coining,  and  counterfeiting.r  By  the  act  establish- 
ing and  regulating  the  Post-office  Department,  authority  is  given 
to  the  federal  officers  to  prosecute  in  the  state  courts  for  offences 
against  the  department.  9  Acts  have  also  been  passed  by  con- 
gress, t  giving  jurisdiction  to  the  courts  of  certain  states  over 
offences  against  the  revenue,  u  and  vesting  authority  in  the  col- 
lectors to  prosecute  certain  offences  in  the  state  courts  generally. 

II.    IN  WHAT  COURTS  OFFENCES  COGNIZABLE  BY  THE  UNITED 
STATES  ARE  TO  BE  TRIED. 

§  181.  1.   When   the  State  and   the  Federal  Courts  have   Con- 
current Jurisdiction, 

§  182.  By  the  judiciary  act,  it  has  been  determined  by  the 
supreme  court,  exclusive  jurisdiction  is  vested  in  the  federal 
courts  of  all  offences  cognizable  under  the  authority  of  the 
United  States,  unless  where  the  laws  of  the  United  States  shall 
otherwise  direct,  v  It  follows,  therefore,  that  unless  in  enacting 
a  criminal  statute,  congress  expressly  declares  a  concurrent  juris- 
diction to  belong  to  state  tribunals,  they  cannot  take  cognizance 
of  the  designated  offences,  but,  on  the  contrary,^  are  deprived  of 

n  Act  2d  March,  1881,  sect.  2.  t  Acts   8d  March,  1806,  chap.  14; 

0  Act  2d  March,  1819,  sect  4.  2l8t  April,  1808,  chap.  51 ;  Sd  March, 

p  Act  80th  April,  1790,  sect.  18.  1815,  chap.  246. 

q  See  post,  §  210  t.  u  Act  of  March   8,   1797;  Act  of 

r  Acts   April   21,  1806,  chap.   49;  March  2, 1799  ;  Act  of  March  2, 1821;* 

March  8,  1828,  chap.  166;  March  3,  Act  of  March  1, 1823;  Act  of  May  28, 

1825,  chap.  276.     See   post,  §   1500,  1880,  &c. 
&c.  t'  Houston  r.  Moore,  5  Wheat.  27. 

s  Act  March  8,  1825,  chap.  276. 
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Tehatever  jurisdiction  they  may  heretofore  have  exercised.  In 
the  language  of  Judge  Washington,  in  delivering  the  opinion  of 
the  supreme  court,  in  a  leading  case,  "  Congress  cannot  confer 
jurisdiction  upon  any  courts,  but  such  as  exist  under  the  Consti- 
tution and  laws  of  the  United  States,  although  the  state  courts 
may  exercise  jurisdiction  in  cases  authorized  by  the  laws  of  the 
state,  and  not  prohibited  by  the  exclusive  jurisdiction  of  the  fed- 
eral courts."  w 

§  183.  It  is  argued  that  under  the  Constitution  congress  pos- 
sesses power  to  pass  any  laws  it  may  deem  necessary  and  proper 
for  carrying  on  the  government.  Under  this  power  the  judici- 
ary act  was  passed,  vesting  in  the  courts  of  the  United  States 
the  exclusive  power  to  punish  crimes  against  the  United  States, 
except  where  a  concurrent  jurisdiction  is  given  to  the  state 
courts ;  and  it  has  just  been  shown,  that  congress  has  no  power 
to  grant  concurrent  jurisdiction  to  the  state  courts,  but  only 
to  declare  that  they  are  not  to  be  prohibited  from  exercising  a 
concurrent  jurisdiction  in  certain  cases,  which,  though  made  by 
act  of  congress  national  offences,  and  punishable  in  the  national 
courts,  are  likewise  offences  against  the  several  states,  and  may, 
^therefore,  be  punished  by  state  tribunals.  Congress,  however, 
has  seen  fit  to  give  jurisdiction  to  state  courts,  x  "  concurrently 
with  the  federal  courts,  of  all  complaints,  suits,  and  prosecutions 
for  taxes,  duties,  fines,  penalties,  and  forfeitures,  arising  and  pay- 
able under  an  act  of  congress,  passed  or  to  be  passed  for  the  col- 
lection of  any  direct  tax  or  internal  duties ;  and  the  same  power 
was  given  to  the  state  courts  as  is  vested  in  the  United  States 
district  courts,  to  mitigate  or  remit  any  fine,  penalty,  or  forfeit- 
ure." y 

§  184.  Under  these  acts  and  others  conferring  similar  concur- 
rent jurisdiction  on  the  state  courts,  many  conflicting  decisions 
have  arisen ;  nor  is  this  the  only  difficulty  which  has  followed 
the  attempt  thus  to  confer  jurisdiction  upon  the  state  tribunals,  z 
In  several  of  the  states  it  has  been  held,  and  certainly  in  ac- 
cordance with  the  decisions  of  the  supreme  court  of  the  United 
States,  that  although  the  state  courts  may  exercise  jurisdiction  in 
cases  authorized  by  the  laws  of  the  states,  and  not  prohibited  by 

to  Houston  V.  Moore,  5  Wheat.  27.        x  Act  of  March  3,  1815. 
See  U.  S.  p.  Ames,  Boston  L.  Rep.        y  Act  of  Feb.  28,  1839,  sect.  3. 
vol.  ix.  p.  295,  and  post,  §  541  a.  z  Houston  r.  Moore,  5  Wheat.  27. 
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the  exclusive  jurisdiction  of  the  federal  courts,  a  yet  it  cannot 
be  considered  obligatory  upon  the  state  judicatories  to  exercise 
such  jurisdiction,  b  Where  the  state,  it  is  urged,  originally  pos- 
sessed a  power  which  had  not  been  exclusively  ceded  to  con- 
gress, or  the  exercise  of  which  had  not  been  prohibited  to  the 
states,  such  state  might  continue  to  exercise  the  power,  until  it 
came,  practically,  in  collision  with  the  exercise  of  some  congres- 
sional power ;  when  that  happens,  the  state  authority  would  be 
so  far  controlled,  but  it  would  still  be  good  in  those  respects  in 
which  it  did  not  contravene  the  provisions  of  the  paramount  law.  c 

In  Massachusetts  the  position  is  accepted,  that  the  enactment 
of  a  federal  statute  directing  the  punishment  of  a  crime,  excludes 
all  state  jurisdiction,  unless  the  concurrent  jurisdiction  of  the 
states  be  saved  in  the  statute.  "  By  the  terms  of  the  judiciary 
act,"  said  Ames,  J.,  in  the  supreme  court,  in  reference  to  this 
point,  "  the  courts  of  the  United  States  are  vested  with  the  ex- 
clusive cognizance  of  all  crimes  that  are  made  punishable  by  act 
of  congress,  except  where  the  act  of  congress  makes  other  pro- 
vision :  and  it  would  therefore  seem  that  the  crime  of  embez- 
zlement by  a  cashier  of  a  national  bank  located  within  our  terri- 
tory, is  taken  out  of  the  jurisdiction  of  our  courts.  This  is  at 
least  strongly  implied  in  Com.  v.  Tenney,  c^  and  in  fact  is  con- 
ceded by  the  learned  attorney  general  in  the  argument  of  this 
case."  c^ 

Hence  even  an  accessary  to  an  embezzlement  of  the  funds  of  a 
national  bank  by  one  of  its  officers  cannot  be  tried  in  Massachu- 
setts, even  though  the  offence  of  an  accessary  is  not  provided  for 
by  the  federal  statutes.  <fl 

§  185.  In  New  York,  in  accordance  with  the  view  taken  in 
Massachusetts,  perjury  in  a  proceeding  for  naturalization  in  a 
state  court  is  an  offence  against  the  general  government,  and  is 

a  Calder  v.  Bull,  3  Dall.  8S6 ;  Stur-  16  ;  Moore  v.  Houston,  3  S.  &  R.  179  ; 

ges  V.  Crowninshield,  4  Wheat.  193.  Cohens   v.  Virginia,  6    Wheat.    396. 

6  Prigg   v.    Com.    16    Peters,    630.  See  U.  S.  v.  Lathrop,  1 7  Johns.  4. 
For  information  on  this  head  sec  12        c^  97  Mass.  66. 
Niles's  Register,  255,376;  Washington        c^  Com.  v,  Felton,  101  Mass.  204. 

Union,   22d  March,   1847;   National  See  Com.  v.  Fuller,  8  Mete.  SIS;  State 

Intell.  23d  Dec.  1818;  10  Bost.  Law  v,  TuUer,  84  Conn.  280     See  post,  § 

Rep.  378.  1938. 

c  Livingston  v.  Van  Ingen,  9  Johns.        c3  Com.  v.  Feltou,  101  Mass.  204. 
576;  Blanchard  v.  Russell,  13  Mass. 
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not  punishable  in  the  state  courts  ;<2  and  so,  as  to  perjury  before 
federal  land  officers,  in  California,  e 

§  186.  In  a  case  which  occurred  in  Ohio,  on  an  information  for 
selling  distilled  liquors  without  a  license,  contrary  to  the  act  of 
congress,/  it  was  held  by  all  the  judges,  that  the  United  States 
could  not  prosecute  in  the  state  courts.  In  a  previous  case,  on  a 
similar  question,  the  court  had  been  equally  divided,  g 

§  187.  In  Virginia,  it  has  been  decided 'that  the  courts  of  that 
state  have  no  jurisdiction  of  stealing  packages  from  the  mail, 
that  being  an  offence  created  by  act  of  congress,  h  and  the  same 
view  was  taken  in  an  action  brought  to  recover  a  penalty  for  a 
breach  of  the  revenue  laws,  notwithstanding  such  penalty  being 
expressly  made  recoverable  in  the  state  courts,  i 

§  188.  In  Kentucky,/  in  an  action  to  recover  a  penalty  under 
an  act  of  congress,  for  a  refusal  to  make  return  to  the  marshal 
of  a  list  of  the  defendant's  family,  it  was  held  that,  as  no  tri- 
bunal of  the  state  had  an  inherent  or  concurrent  jurisdiction  in 
such  cases,  the  jurisdiction  of  the  courts  of  the  federal  govern- 
ment must  necessarily  be  exclusive,  and  that  the  state  courts 
could  take  no  cognizance. 

§  189.  In  Connecticut,  k  upon  an  action  brought  to  recover 
damages  under  an  act  of  congress  for  the  government  and  regu- 
lation of  seamen  in  the  merchant  service,  against  the  mate,  for 
a  desertion,  the  court  felt  themselves  bound  by  the  case  of  Mar- 
tin V.  Hunter's  lessee,  I  and  declared  that  congress  could  not  vest 
any  portion  of  the  judicial  power  of  the  United  States  except 
in  a  court  ordained  and  established  by  itself,  and  that  no  part  of 
the  criminal  jurisdiction  of  the  United  States  could,  consistently 
with  the  Constitution,  be  delegated  to  state  tribunals.  On  a 
writ  of  error  to  the  superior  court  of  the  same  state,  from  a 
decision  of  a  county  court,  awarding  a  penalty  for  a  violation  of 
an  act  relating  to  *the  Post-office  Department,  m  the  case  was 

d  People  V,  Sweetman,  8  Parker,  C.  h  Com.  v,  Feely,  Virg.  Cases,  vol. 

R.  (N.  Y.)  358.  i.  821. 

e  People  v.  Kelly,  38  Cal.  145.    See  i  Serg.  Cons.  Law,  280. 

also  State  v.  Pike,  15  N.  H.  88 ;  State  j  Haney  v.  Sharp,  1  Dana,  442. 

».  Adams,  4  Blackf.  146.  k  Ely  v.  Peck,  7  Conn.  240. 

/  Since  repealed.     Act  of  23d  Dec.  I  1  Wheat,  804. 

1817,  chap.  1.  TO  Act  of  March  8,  1825. 

g  U.  S.  V.  Campbell  6  Hall's  L.  J. 
113. 
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reviewed  and  confirmed,  n  And  in  this  state,  as  well  as  in  Mas- 
sachusetts, it  is  now  held  that  criminal  offences  against  the  fed- 
eral government  are  exclusively  cognizable  in  federal  courts, 
unless  by  federal  statutes  it  is  otherwise  provided,  n} 

§  190.  In  Missouri,  it  has  been  even  said  that  the  power  to 
punish  counterfeitLDg  current  coin  is,  notwithstanding  the  stat- 
ute, vested  exclusively  in  congress;  that  the  states  have  no 
concurrent  legislation  on  the  subject;  and  that  a  statute  of  a 
state  providing  for  the  cc^nizance  and  punishment  of  such  crimes 
is  void.o     Such  however,  so  far  as  concerns  the  jurisdiction  of 


n  Ibid.  The  opinion  of  Daggett,  J., 
in  the  last  cit«d  case,  presents  the  ar- 
guments on  which  it  rests  in  a  clear 
light.  Th^  third  article  of  the  Con- 
stitution of  the  United  States,  he  said, 
declares  that  the  judicial  power  shall 
extend  to  all  cases  of  law  or  equity 
arising  under  the  Constitution,  the 
laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under 
their  authority.  Osborn  v.  Bank  U. 
States,  9  'VSlieat.  818.  It  is  difficult 
to  imagine  a  more  complete  grant  of 
power.  In  what  courts  is  this  power 
to  be  vested  ?  This  question  is  defi- 
nitely answered  by  the  first  section  of 
the  3d  article.  The  judicial  power 
shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  the  con- 
gress may,  from  time  to  time,  ordain 
and  establish.  "And  the  state  courts," 
says  Judge  Marshall,  in  4  Cranch,  97, 
**  are  not  in  any  sense  of  the  word,  in- 
ferior courts,  except  in  the  particu- 
lar cases  in  which  an  appeal  lies  from 
their  judgment  to  this  court"  They 
are  not  inferior  courts,  because  they 
emanate  from  distinct  authority,  and 
are  the  creatures  of  a  distinct  govern- 
ment. Should  it  be  said,  that  it  is  a 
matter  of  convenience  to  sustain  juris- 
diction in  cases  of  this  nature;  that 
courts  and  magistrates  are  not  ap- 
pointed by  the  United  States  to  hear 
170 


and  determine  these  apparently  trivial 
ofiences;  nor  has  congress  ordained 
and  established  such  inferior  courts  as 
could,  with  propriety,  take  cognizance 
of  these  offences,  — an  easy  reply  can 
be  made.  The  congress  have  the 
power.  Let  them  occupy  with  their 
courts  the  whole  judicial  ground.  l£, 
from  any  motives  (and  we  are  not  at 
liberty  to  inquire  at  all  on  the  sub- 
ject), they  omit  to  ordain  and  estab- 
lish inferior  courts,  or  to  vest  judicial 
power  in  courts  already  established; 
they  cannot  justify  a  court  in  Connecti- 
cut in  exercising  judicial  power  of  the 
United  States,  never  vested  in  them 
by  the  Constitution,  nor  in  obeying 
a  law  not  made  in  pursuance  of  the 
Constitution.  There  is  a  broad  dis- 
tinction between  suits  on  bonds  giv- 
en to  the  United  StcUes  for  seamen's 
wages,  &c.,  &c.,  where  the  courts  of 
the  United  States  have  a  common  law 
jurisdiction,  and  actions  for  penalties 
for  the  violation  of  the  penal  laws  of 
the  United  States.  These  distinctions 
are  well  sustained  in  the  United  States 
V,  Lathrop,  1 7  Johns.  4. 

ni  State  v.  Tuller,  84  Conn.  280. 
See  post,  §  1938. 

o  Mattison  v.  State,  8  Missouri  Rep. 
421.  See  State  v.  Shoemaker,  7  Ibid. 
177.  As  to  coining,  see  generally, 
post,  §  1500. 
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the  offence  of  coining,  i^  a  contravention  of  the  accepted  opin- 
ions, p 

§  191.  In  Pennsylvania,  however,  a  contrary  doctrine  has  ob- 
tained. On  a  writ  of  error  to  the  supreme  court,  in  an  action 
brought  in  a  court  of  common  pleas,  to  recover  a  penalty  for 
distilling  without  a  license,  under  the  act  of  congress  of  19th 
April,  1816,  the  supreme  court  sustained  the  jurisdiction  of  the 
state  courts,  saying :  "  On  the  matter  of  jurisdiction,  it  is  suffi- 
cient to  observe,  this  court  has  often  sustained  actions  on  penal 
acts  of  congress  for  the  penalty,  where  the  penalty  is  made  re- 
coverable in  the  state  courts ;  and  although  convenience  is  no 
justification  for  the  usurpation  of  power,  yet  as  the  court  does 
not  see  how  this  conflicts  with  the  Constitution  of  the  United 
States,  the  inconvenience  may  be  considered,  and  it  would  be  an 
intolerable  inconvenience  and  grievance,  in  an  action  for  a  petty 
penalty,  to  drag  a  man  from  the  most  remote  corner  of  the  state, 
to  the  seat  of  the  federal  judiciary."  q  In  another  case  it  was 
argued,  that  it  does  not  always  follow  that  the  states  have  relin- 
quished their  own  powers,  because  they  have  granted  similar 
powers  to  the  United  States.  They  retain  their  powers,  it  is 
said,  unless  they  are  expressly  deprived  of  them,  or  they  have 
vested  such  powers  in  congress  as  are  in  their  own  nature  incom- 
patible with  the  exercise  of  the  same  power  by  themselves.  A 
difference,  however,  was  observed  in  the  two  cases :  where  the 
prohibition  is  express^  all  power  of  the  states  ceased  immediately 
on  the  adoption  of  the  Constitution  ;  but  where  the  authority  of 
the  states  is  taken  away  by  implication,  they  may  continue  to 
act  until  the  United  States  exercise  their  power,  because,  until 
such  exercise,  there  can  be  no  incompatibility,  r  Such  seems, 
also,  the  case  in  New  Jersey,  «  as  held  by  the  supreme  court  of 
that  state. 

§  192.  In  Vermont,  an  almost  similar  opinion  has  been  held.^ 
Even  if  congress  do  possess  the  power  and  right  to  give  exclu- 
sive jurisdiction  over  the  offences  of  "  counterfeiting,  or  possess- 
ing with  intent  to  utter,  and  passing  counterfeit  bills  of  the 
United  States,"  to  the  courts  of  the  United  States,  it  was  held 

p  Post,  §  1500.     See  Rump  v.  Ck>m.  r  Moore  v.  Houston,  S  S.  &  R.  196. 

30  Penns.  St.  Rep.  (6  Casey)  476.  See  act  of  Jan.  7,  1869.  Post,  §  1402/ 

q  Rump   V.  Com.  lU  svpra ;  Buck-  s  U.  S.  v.  Smith,  1  Southard,  33. 

water  v,  U.   S.  11  S.  &  R.  196.  t  State  v.  Randall,  2  Aikens,  89. 
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that  until  they  shall  have  done  so,  the  jurisdiction  remains  in  the 
state  courts,  by  force  of  the  laws  of  the  several  states,  as  fully 
as  if  congress  had  no  power  to  legislate  on  the  subject. 

§  193.  In  South  Carolina,  the  courts  at  one  time  went  the 
extreme  length  of  saying,  that  every  offence  against  the  laws  of 
the  United  States  is  an  offence  against  the  laws  of  South  Caro- 
lina, and  that  she  has  a  right  to  punish  all  violations  of  her  law, 
unless  the  exclusive  power  to  punish  it  has  been  delegated  by  the 
Constitution  of  the  United  Stat€i3  to  the  judiciary  established 
by  it.v.  Such,  however,  seems  now  no  longer  the  law  in  that 
stsite.w 


V  State  V.  Wills,  2  Hill  S.  C.  687. 
The  question  arose  as  an  appeal  from 
the  decision  of  a  circuit  court  in  South 
Carolina,  to  the  court  of  appeals,  on 
an   indictment  for  opening  a   letter, 
contrary  to  the  provisions  of  the  act 
of  congress  regulating  the  PoslH)ffice 
Department,   conferring    jurisdiction 
in  such  cases  on   the    state   courts. 
"The    government    of    the    United 
States,"  said  O'Neal,  J.,  "in  all  its 
constitutional   powers,  is  the  govern- 
ment of  each  and  all  the  states ;  and 
by   the  Constitution,  2d  section,  6th 
article,  they  have  made  the  Constitu- 
tion, and  the  laws  of  the  United  States 
which  shall  be  made   in    pursuance 
thereof,   and    all    treaties    made,    or 
which  shall  be  made,  under  the  au- 
thority of  the  United  States,  the  su- 
preme law  of  the  land.   This  constitu- 
tional legislation  of  the  United  States 
is  the  command  of  South  Carolina,  as 
well  as  of  the  United  States ;  the  offi- 
cers and  people  of  the  former    are 
bound  by  it,  and  more  especially  the 
judges,  for  the  Constitution  declares 
that  they  shall  be  bound  thereby,  any- 
thing in  the  constitution  and  laws  of 
any  state  to  the  contrary  notwithstand- 
ing.    An  offence  against  the  laws  of 
the  United  States  is  an  offence  against 
the  laws  of  South  Carolina  ;  and  she 


has  a  right  to  punish  it,  upon  the  con- 
fessed and  acknowledged  principle  of 
the  common  law,  that  she  has  a  right 
to  punish  all  violations  of  her  law ; 
unless  the  exclusive  power  to  punish 
it  has  been  delegated  by  the  Consti- 
tution of  the  United  States  to  the  ju- 
diciary created  by  it.    The  1st  section 
of  the   Sd  article  of  the  Constitution 
declares,  *  that  the  judicial  power  of 
the  United   States  shall  be  vested  in 
one  supreme  court,  and  such  inferior 
courts  as  the  congress  may  from  time 
to  time  ordain  and  establish.'      This 
does  not  mean  that  the  supreme  and 
subordinate  courts  of  the  Union  should 
(done  have  the  power  of  deciding  those 
cases  to   which  their  authority  is  to 
extend,  but  that  the  United   States 
should  exercise  the  judicial  powers 
with  which  they  are  to  be  invested, 
through   one  supreme,  and  a  certain 
number  of  inferior  tribunals,  to  be  in- 
stituted by  them.    82d  No.  Fed.     To 
decide  the  question  of  jurisdiction,  it  is 
therefore  necessary  to  inquire  whether 
the  power  conferred  on    the  United 
Sates  courts  of  hearing  and  determin- 
ing the  class  of  cases  of  which  this  is 
one,  be  exclusive  or  not.  The  2d  section 
of  the  3d  article  provides,  *  that  the 
judicial  power  shall  extend  to  all  cases 
in   law  and  equity,  arising  under  this 
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§  194.  From  the  foregoing  decisions  in  the  different  states,  the 
conclusion  is  that  there  is  a  great  preponderance  of  authority 
against  the  concurrent  jurisdiction  of  the  federal  and  state 
courts,  in  criminal  cases,  so  far  as  concerns  the  right  of  the  latter 
to  adminisfcer  the  laws  of  the  former.  Where  the  states  pos- 
sessed jurisdiction  in  any  class  of  cases  ceded  to  the  general  goy- 
emment,  before  the  cession,  and  congress,  by  act,  vests  a  con- 
current jurisdiction  in  the  state  courts,  or  does  not,  by  giving 
exclusive  jurisdiction  to  the  federal  courts,  extinguish  the  state 
jurisdiction,  it  seems  generally  admitted  that  the  state  courts  will 
take  cognizance.  This  is  clearly  the  case  with  forgery  and 
counterfeiting  of  national  coin,  vi^  But  it  is  otherwise  when  no 
such  cession  is  made,  and  when,  of  an  offence  not  an  offence  at 
common  law  in  the  state  delicti  commissi^  congress  asserts  ex- 
clusive jurisdiction,  x 

The  law  which  is  to  be  applied  when  a  case  is  cognizable  by 
two  courts  of  concurrent  jurisdiction  will  be  hereafter  discussed,  x^ 
Cmuititutionf  the    laws  of  the    United 


SteUes,  and  treaties  made^  or  which 
shall  he  madCf  under  their  authority. 
Do  the  terms,  'the  judicial  power 
shall  extend  to  all  cases*  necessarily 
imply  exclusion  ?  I  think  they  do  not. 
In  the  82d  No.  of  the  Federalist,  Mr. 
Hamilton  says :  *  I  mean  not,  there- 
fore, to  contend  that  the  United  States, 
in  the  course  of  legislation  upon  the 
objects  intrusted  to  their  direction, 
may  not  commit  the  decision  of  causes 
arising  upon  a  particular  regulation 
to  the  federal  courts  solely,  if  such  a 
measure  should  be  deemed  expedient : 
but  I  hold  that  the  state  courts  would 
be  divested  of  no  part  of  their  primi- 
tive jurisdiction,  further  than  may  re- 
late to  appeal ;  and  I  am  even  of  opin- 
ion that  in  every  ease  in  which  they 
were  not  expressly  included  by  the 
future  act  of  the  national  legislature, 
they  will  of  course  take  cognizance 
of  the  causes  to  which  these  acts  may 
give  birth:    8  Ham.  Works,   265.    1 


concur  fully  in  this  view,  and  partic- 
ularly in  the  latter  part ;  for  it  seems 
to  me  undeniable  that  every  violation 
of  the  law  of  the  United  States  is, 
when  committed  in  South  Carolina,  by 
a  person  subject  to  her  jurisdiction,  a 
violation  of  the  law  of  South  Carolina, 
for  which  she  has  the  common  law 
pcrwer  of  punishing  the  offender,  un- 
less she,  through  congress,  has  made 
the  federal  judiciary  her  agent  for  that 
purpose." 

w^  Com.  V.  Fuller,  8  Mete.  313  ; 
Rump  V.  Com.  30  Penn.  St.  (6  Casey) 
475;  Jett  V.  Com.  18  Gratt.  933  ;  Sut- 
ton V,  State,  9  Ohio,  133 ;  Manly  v. 
People,  3  Selden,  295;  Chess  v. 
People,  1  Blackf.  198;  Fox  v.  Ohio, 
5  How.  U.  S.  410 ;  ante,  §  180. 

X  See  ante,  §  184.  As  to  treason, 
post,  §  2766.  As  to«coining,  post,  § 
1501.  As  to  effect  of  concurrent  in- 
dictments, §  541  a. 

x^  See  post,  §541  a. 
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2.  Jurisdiction  a%  to  Sabeas  CorpuB. 
§  195.  The  leading  act  of  congress  which  has  been  passed  in 
relation  to  the  habeas  corpus  is  die  act  of  Sept.  24,  1789,  sect. 
14,  giving  to  all  the  courts  of  the  United  States  the  right  to 
issue  the  writ  of  habeas  corpus  when  necessary  for  the  exercise 
of  their  respective  judicatories,  and  agreeably  to  the  principles 
and  usages  of  law,  and  to  any  one  of  the  justices  of  the  supreme 
court,  or  district  court,  for  the  purpose  of  inquiry  into  the  cause 
of  commitment :  providing,  however,  that  the  writ  shall  in  no 
case  extend  to  prisoners  unless  they  are  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,  or  are  committed  for 
trial  by  some  court  of  the  same,  or  are  necessary  to  be  brought 
to  court  to  testify.  The  act  of  29th  August,  1842,  sect.  1,  ex- 
tends the  above  power  to  any  foreigners  who  may  be  confined  by 
the  United  States  or  any  state,  and  who  may  declare  that  they 
acted  under  authority  from  a  foreign  state  ;  and  provides  an  ap- 
peal from  the  decision  of  such  justice  or  judge  to  the  circuit,  and 
from  thence  to  the  supreme  court  of  the  United  States.  Neither 
of  these  acts  forbids  the  employment  in  any  case  of  the  habeas 
corpus  by  the  state  courts,  and  the  consequence  has  been,  that 
in  almost  all  the  states  the  courts  have  held  that  so  far  as  the 
cause  of  commitment  is  concerned  they  are  at  liberty  to  inves- 
tigate ;  but  whether  they  will  look  beyond  the  warrant  of  com- 
mitment when  made  by  any  other  than  a  judge  of  the  courts 
of  the  United  States,  and  inquire  into  the  fact,  is,  it  is  said,  a 
matter  of  sound  discretion,  to  be  regulated  by  the  circumstances 
of  the  case.y  In  the  case  of  Charles  Lockington,  2  a  British 
subject  arrested  by  the  marshal,  in  1813,  under  the  act  of  July 
6,  1798,  respecting  alien  enemies,  it  was  held  by  the  supreme 
court  of  Pennsylvania,  upon  an  application  for  a  habeas  corpus^ 
that  the  authority  of  the  state  judges  in  cases  of  habeas  corpus 
emanates  from  the  states,  and  not  from  the  United  States.  In 
order  to  destroy  their  jurisdiction,  therefore,  it  is  necessary  to 
show,  it  was  said,  not  that  the  United  States  has  not  given  them 
jurisdiction,  but  that  congress  possesses,  and  has  executed  the 
power  of  taking  away  that  jurisdiction  which  the  states  have 
vested  in  their  own  judges.     A  prisoner  of  war,  however,  it  was 

y  Ex  parte  Fool  et  al.  Serg.  Cons.        z  5  Hall's  L.  J.  92,818. 
L.  286,  287. 
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held,  is  not  entitled  to  the  same  priyileges ;  he  is  subject  to  the 
laws  of  war,  and  his  interests  were  never  in  any  manner  blended 
with  those  of  the  people  of  this  country,  a  In  Maryland,  an. act 
of  assembly  makes  it  the  duty  of  the  judges  of  the  state  to 
issue  a  habeas  corjms^  and  inquire  into  the  cause  of  commitment 
of  any  party  upon  complaint  of  illegal  detention,  h  In  South 
Carolina,  in  the  case  of  a  soldier  in  the  army  asking  his  dis- 
charge, on  the  ground  of  fraud  in  his  enlistment,  no  objection 
was  made  to  the  issuing  of  the  writ  on  constitutional  grounds ; 
and  it  appearing  that  his  complaint  was  well  founded,  he  was  re- 
leased from  his  engagement,  c  In  Massachusetts,  a  minor  who 
had  enlisted  was  discharged  without  hesitation,  d  In  New  York, 
a  special  statute  provides  that  a  habeas  corpus  may  issue  in  all 
cases,  unless  the  party  be  detained  by  process  from  a  court  or 
judge  of  the  United  States  having  exclusive  jurisdiction  of  the 
case.  ^ 

§  196.  In  a  case  in  the  U.  S.  circuit  court  for  Illinois,  upon  a 
habeas  corpuSy  where  the  party  had  been  arrested  by  the  sheriff 
of  Sangamon  County  upon  a  warrant  by  the  governor  of  Illi- 
nois, on  a  requisition  by  the  governor  of  Missouri,  demanding 
him  as  a  fugitive  from  justice,  the  court  held  that  the  courts  of 
the  United  States  have  jurisdiction  in  the  premises,  and  may 
order  a  person  so  arrested  to  be  discharged ;  but  whether  the 
state  courts  have  jurisdiction,  or  whether  it  is  competent  for 
either  courts  to  inquire  into  facts  behind  the  writ  on  habeas  cor- 
pus^  was  doubted.  / 

§  197.  Until  the  act  of  29th  August,  1842,  no  appeal  could  be 
taken  from  an  inferior  to  a  superior  court  on  the  decision  of  a 
habeas  corpus^  and  that  act  only  provides  one  in  a  specific  case ; 
in  all  other  cases  of  habeas  corpus  arising  under  the  laws  of  the 
United  States,  no  appeal  lay  to  the  supreme  court.  ^ 

a  Sec  also  the  cases  of    Com.  v.  '  Com.  o.  Cushing,  11  Mass.  68  ;  Com. 

Halloway,   5   Binn.  512;    Ex    parte  v.  Harrison,  11  Mass.  63. 

Elizabeth  Sergeant,   8  Hall's  L.   J.  e  New  York  R.  S.  vol.  ii.  563,  sect. 

206.  22. 

h  Hall's  L.  J.  486,  case  of  Ephraim  /  Ex  parte  Joe  Smith,  6  Law  Rep. 

Merritt.  57. 

c  5  Hall's  L.  J.  497.     But  see  case  g  Case  of  Lockington,  4  Hall's  L. 

of  Rhodes,  Serg.  Cons.  L.  238.  J.  96. 

d  Com.  V.  Chandler,  1 1  Mass.  83 ; 
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§  197  a.  By  the  act  of  February  5,  1867,  "  the  several  courts 
of  the  United  States,  and  the  several  justices  and  judges  of  such 
courts,  within  their  respective  jurisdiction,  in  addition  to  the 
authority  already  conferred  by  law,  shall  have  power  to  grant 
writs  of  habeas  corpus  in  all  cases  where  any  person  may  be 
restrained  of  his  or  her  liberty  in  violation  of  the  Constitution,  or 
of  any  treaty  or  law  of  the  United  States."  The  proceedings 
on  the  writ  are  specified  in  detail ;  and  an  appeal  is  authorized 
to  the  circuit  court  of  the  district,  and  finally  to  the  supreme 
court  of  the  United  States.  But  by  the  act  of  March  27,  1868, 
this  appeal  to  the  supreme  court  of  the  United  States  is  taken 
away. 

Under  the  act  of  1867,  a  person  held  by  a  state  court,  in 
violation  of  any  law  of  the  United  States,  may  be  released  by  a 
federal  court ;  h  and  hence  the  prior  judicial  limitations  in  this 
respect  are  no  longer  in  force. 

§  197  b.  The  act  of  March  27,  1868,  taking  away  an  appeal 
to  the  supreme  court  of  the  United  States,  only  applies  to  pro- 
ceedings under  the  act  of  February  6, 1867.  The  prior  appel- 
late jurisdiction  in  habeas  corpus  remains,  i  And  hence  the 
supreme  court  of  the  United  States  has  appellate  jurisdiction, 
on  habeas  corpus^  to  relieve  from  unlawful  imprisonment  one 
committed  for  trial  by  a  military  tribunal,  and  remanded,  after 
a  hearing  by  a  district  court,  k 

§  197  c.  The  circuit  courts  of  the  United  States  have  clearly 
jurisdiction  to  inquire,  on  habeas  corpus^  into  the  legality  of  all 
commitments  under  federal  process,  civil  or  military.  I  So,  abo, 
the  writ  may  issue  to  discharge  a  federal  officer  arrested  on  state 
process,  for  his  conduct  in  executing  a  federal  writ,  m 

§  197  d.  The  federal  courts  now  have  power  to  apply  the  writ 
to  all  cases  which  it  would  reach  at  common  law,  provided 
that  it  be  not  issued  to  any  person  after  conviction,  unless  such 
conviction  be  in   violation  of  the  Constitution   of  the  United 

h  Seymour,   ex  parte,  1   Ben.  848.  Meede's  case,  1  Brock.  824 ;  Keelcr, 

See  also  Robinson,  ex  parte,  6  Mc-  ex  parte,  Hemp.  306. 

Lean,  855 ;  Jenkins,  ex  parte,  2  Wall.  m  Jenkins,  ex  parte,   2  Wall.  Jr. 

Jr.  521.  521 ;  Robinson,  ex  parte,  6  McL.  855 ; 

i  McCardle,  ex  parte,  7  Wall.  506.  Sifford,  ex  parte,  5  Am.  L.  R.  659 ; 

k  Yerger,  ex  parte,  8  Wall.  85.  Farrand,  in  re,  1   Abbot  U.  S.  140. 

/  Milligan,  ex  parte,  4  Wallace,  2  ; 
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States,  n  The  writ  will  be  refused  when  the  object  is  to  review 
commitments  under  state  penal  process  conflicting  with  no  federal 
law.  0  And  the  federal  courts,  on  hahea%  corpiis^  will  not  inquire 
into  the  validity  of  convictions  and  sentences  of  state  courts 
acting  defacto^  though  not  dejure.p 

§  197  e.  It  has  been  held  by  the  federal  courts  that  they  have 
exelvAxve  jurisdiction  on  haheoA  corpus^  whenever  the  applicant  is 
restrained,  illegally  or  otherwise,  under  authority  of  the  United 
States,  whether  by  virtue  of  a  formal  commitment,  or  other- 
wise. 9  But  such  claim  has  not  been  recognized  by  the  state 
courts,  and  cases  are  not  infrequent  in  which  by  the  latter  tri- 
bunals persons  held  by  the  military  authorities  of  the  United 
States,  under  color  of  illegal  enlistments,  have  been  discharged,  r 
On  the  other  hand,  it  was  once  held  in  New  York  that  a  state 
court  will  not,  on  habeas  corpus^  review  the  legality  of  the  ar- 
rest of  an  alleged  deserter  by  a  provost  marshal  of  the  United 
States ;  9  though  this  point  was  subsequently  reconsidered,  and 
it  was  held  that  the  court  would  issue  the  writ  to  direct  a  pro- 
vost marshal  to  produce  an  infant,  under  eighteen  years,  whom 
he  claimed  to  hold  ad  a  soldier  and  deserter,  t 

§  197/  Such  was  for  many  years  the  law  accepted  by  the 
state  judiciaries.  t£      In  1867,  a  case  of  collision  arose  in  New 


n  Des  Rochers,  ex  parte,  1  McAllis- 
ter, 68. 

o  Dorr,  ex  parte,  S  Howard  U.  S. 
108;  Norris  v.  Newton,  5  McLean, 
92 ;  U.  S.  V,  Rector,  Ibid.  174. 

p  Chase,  C.  J.,  giving  unanimous 
judgment  of  supreme  court  U.  S., 
Richmond,  April  1869,  Griffin,  in  re, 
25  Texas,  (Sup.)  623. 

q  Farrand,  in  re,  1  Abbott  U.  S. 
140 ;  McDonald,  ex  parte,  9  Am.  L. 
Reg.  662 ;  Ferrand  v.  Fowler,  2  Am.  L. 
J.  Rep.  4. 

r  Reynolds,  ex  parte,  6  Parker  C. 
R.  276 ;  see  also  Hamilton,  ex  parte, 
1  Ben.  455  ;  but  see  Norris  r.  Newton, 
5  McLean,  92 ;  U.  S.  v.  Rector,  Ibid. 
174;  Veremaitre's  case,  13  Am.  Law 
Rep.  608. 

s  Hopson,  in  re,  40  Barb.  (N.  Y.) 

VOL.  I.  — IS 


34 ;  S.  P.  Anderson,  ex  parte,  16  Iowa, 
595. 

i  Barrett,  ex  parte,  42  Barb.  479. 
See  People  v,  Gaul,  44  Barb.  98; 
Martin,  in  re,  45  Barb.  142. 

u  Husted's  case,  1  Johns.  Gas.  136 : 
Stacy,  in  re,  10  Johns.  328 ;  U.  S.  v. 
Wyngall,  5  Hill,  16 ;  Barlow's  case, 
8  West.  Law  J.  567 ;  Gom.  t;.  Gamac,  1 
S.  &  R.  87 ;  Gom.  t?.  Fox,  7  Penn.  St. 
836;  Gom.  i;.  Wright,  3  Grant,  437; 
Gom.  V,  Harrison,  11  Mass.  63  ;  Gom. 
V.  Downes,  24  Pick.  227;  Sanborn  t7. 
Garlton,  15  Gray,  399  ;  Mason,  ex 
parte,  1  Murphy,  336 ;  State  v,  Dim- 
ick,  12  N.  H.  194  ;  Lanahan  v,  Birge, 
30  Gonn.  438;  Disinger's  case,  12 
Ohio  St.  256  ;  Higgin's  case,  16  Wis. 
351;  McGonologue's  case,  107  Mass. 
154;  though  see  Spangler's  case,  11 
Mich.  298 ;  Willis,  in  re,  38  Ala.  429. 
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York  between  the  federal  and  state  courts,  on  this  issue^  under 
the  following  circumstances :  A  commander  in  the  army  of  the 
United  States  made  return  to  a  writ  of  habeats  corpus  issued  by 
the  state  court,  that  he  held  the  petitioner  as  a  recruit  in  the 
United  States  army,  and  pursuant  to  laws  of  the  United  States 
regulating  enlistments.  The  state  court  examined  the  validity 
of  the  enlistment,  determined  it  to  be  invalid,  and  directed  the 
recruit  to  be  discharged.  The  officer  refused  to  discharge  him, 
and  the  state  court  committed  the  officer  for  contempt.  The  com- 
mander sued  out  a  habeas  corpus  in  the  district  court  of  the 
United  States,  who  dischai^d  him,  holding  that  the  state  court 
exceeded  its  jurisdiction  in  examining  the  validity  of  the  enlist- 
ment ;  and  that  it  had  no  power  to  proceed  beyond  ascertaining 
that  the  officer  held  the  recruit  by  color  of  authority  from  the 
United  States,  v  It  is  no  doubt  clear  that  a  habeas  corpus  issued 
by  a  state  judge,  has  no  authority  within  the  limits  of  the  sov- 
eignty  assigned  by  the  Constitution  to  the  United  States  ;  w  but 
at  the  same  time,  each  court,  on  application  made  to  it  for  this 
writ,  is  compelled  to  determine  where  the  limits  of  such  sover- 
eignty are  to  be  placed,  x  It  is  conceded  on  all  sides  that  the 
state  courts  cannot,  on  habeas  corpus^  examine  whether  a  par- 
ticular offence,  charged  in  an  indictment  found  in  a  federal  court, 
is  or  is  not  an  offence  against  the  United  States,  y  And  in  1871, 
the  question  was  settled,  so  far  as  concerns  the  enlistment  of 
minors,  by  an  express  ruling  of  the  supreme  court  of  the  United 
States,  to  the  effect  that  state  courts  have  no  jurisdiction  to  dis- 
charge in  such  cases  by  habeas  corpus^  the  exclusive  jurisdiction 
being  in  the  federal  courts,  z 

8.   Criminal  Jurisdiction  of  the  Senate. 

§  198.  The  criminal  jurisdiction  of  the  federal  government  is 
administered  through  the  agency  of  various  tribunals,  of  which 
two  are  constituted  expressly  by  the  Constitution,  and  the  res- 
idue under  the  authority  at  the  same  time  given  to  congress  to 
ordain  and  establish  inferior  courts,  h    The  senate  is  constituted 

V  Farrand,  in  re,  1  Abbott  United        x  Though   see    Farrand,  in  re,  1 

States,  140.  Abbott  U.  S.  140. 

w  Ableman  r.  Booth,  21  Howard,        y  Hill,  ex  parte,  5  Nev.  164. 
506  ;  Sifibrd,  ex  parte,  5  Am.  L.  Reg.        z  Tarble's  case,  13  Wallace,  399. 
659 ;  Kelly,  ex  parte,  137  Ala.  474.  h  Art.  3,  sect.  1,  Const.  U.  S. 
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by  the  Constitation  the  sole  tribunal  for  the  trial  of  impeach- 
ments. It  is  provided  that  when  the  President  of  the  United 
States  is  tried,  the  Chief  Justice  shall  preside,  and  that  no  person 
shall  be  convicted  without  the  concurrence  of  two  thirds  of  the 
members  present,  i 

§  199.  4.  Criminal  Jurisdiction  of  the  Supreme  Court. 

§  200.  (a.)  Oriffinal.  —  The  original  jurisdiction  of  the  su- 
preme cotirt  is  very  limited,  and  it  has  been  decided  that  con- 
gress has  no  power  to  extend  it.j  Indeed,  it  can  scarcely  be 
said  to  possess  any  original  jurisdiction  at  all  in  criminal  cases. 
By  referring  to  the  provisions  of  the  Constitution,  it  will  be  seen 
that  the  only  cases  in  which  original  jurisdiction  may  be  exer- 
cised, are  those  affecting  ambassadors,  or  other  public  ministers 
or  consuls,  and  those  in  which  a  state  shall  be  a  party.  Of 
course  no  case  can  be  supposed  in  which  criminal  proceedings 
can  be  entertained  i^ainst  a  sovereign  state ;  and  congress,  by 
several  acts,  has  shown  that  the  person  of  a  foreign  minister  and 
his  domestics  are  not  to  be  made  amenable  to  any  judicial  pro- 
cess whatsoever,  k  The  only  practical  original  criminal  jurisdic- 
tion which  the  supreme  court  can  be  said  to  possess,  therefore, 
is  that  inherent  in  all  courts  to  punish  for  contempts  offered  to 
its  dignity  by  fine  and  imprisonment.  I 

§  201.  (6.)  Appellate  from  circuit  court.  —  Under  the  Con- 
stitution the  supreme  court  can  exercise  appellate  jurisdiction 
only  where  it  is  expressly  given  by  some  act  of  congress,  m  and 
no  act  of  congress  having  been  passed  to  that  effect,  it  cannot 
revise  the  judgments  of  thp  circuit  courts  by  writ  of  error  in  any 
case  where  a  party  has  been  convicted  of  a  public  offence,  ti 
When  any  question,  however,  occurs  before  a  circuit  court  upon 
which  the  opinions  of  the  judges  are  opposed,  the  point  upon 
which  the  disagreement  happens  may,  during  the  same  term, 
upon  the  request  of  either  party,  or  their  counsel,  be  stated 
under  the  direction  of  the  judges,  and  certified  under  the  seal  of 

i  Art.  1,  sect.  8,  Const.  U.  S.  m  U.  S.  v.  More,  3   Cranch,  170; 

j  Marbury  v.  Madison,  1    Cranch,  Wilson  v.  Mason,  1  Cranch,  91 ;  Wis- 

137.  cart  v.  Dauchy,  3  Dall.  321. 

Jfc  Act  30th  April,  1790,  sects.  25,  26,  n  Ex  parte  Kearney,  7  Wheaton, 

27.     See  post,  §  209,  note  e.  38. 

/  U.  S.  V,  Hudson  and  Goodwin,  7 
Cranch,  82. 
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the  court  to  the  supreme  court,  at  their  next  session  to  'be  held 
thereafter ;  and  shall  by  the  said  court  be  finally  decided^  and 
the.  decision  of  the  supreme  court,  and  their  order  in  the  prem- 
ises, shall  be  remitted  to  the  circuit  court,  and  there  entered  on 
record,  and  shall  have  effect  according  to  the  nature  of  such 
judgment  and  order;  but  it  is  provided  that  nothing  shall  be 
held  to  prevent  the  cause  from  proceeding,  if,  in  the  opinion  of 
the  court,  further  proceedings  may  be  had  without  prejudice  to 
the  merits ;  and  imprisonment  is  not  allowed,  nor  can  punish- 
ment in  any  case  be  inflicted,  where  the  judges  of  the  court  are 
divided  in  opinion  upon  the  question  touching  such  sentence,  o 
This  is  the  principal  act  which  congress  has  passed,  giving  to 
the  supreme  court  a  revisionary  power  over  the  circuit  court  in 
criminal  cases ;  and  it  has  been  held  that  congress  intended  to 
provide  for  a  division  of  opinion  on  single  points  only,  and  not  to 
enable  a  circuit  court  to  transfer' an  entire  cause  into  the  supreme 
court  before  final  judgment.  A  construction  authorizing  such 
transfer  would,  it  was  said,  counteract  the  policy  which  forbids 
writs  of  error  or  appeals  until  the  judgment  or  decree  be  final,  p 
The  supreme  court  will  not  consider  any  other  than  the  single 
question  on  which  the  judges  differ,  q 

§  202.  ((?.)  Appellate  from  district  court,  —  The  supreme 
c-ourt  has  no  jurisdiction  of  a  case  brought  originally  in  the  dis- 
trict court,  and  removed  by  a  writ  of  error  to  the  circuit  court, 
though  there  be  an  allied  difference  of  opinion  between  the 
judges  of  the  circuit  court,  since  the  district  judge  cannot  sit  in 
the  circuit  court  on  a  writ  of  error  from  his  own  decision,  r 
Nor  is  a  division  of  opinion  on  a  motion  for  a  new  trial  such  a 
difference  as  is  to  be  certified  to  the  supreme  court,  as  there  is 
nothing  in  the  reason  for  the  certificate  which  woflld  apply  to 
such  a  case. «  To  give  the  supreme  court  jurisdiction,  the 
point  certified  must  be  upon  a  matter  arising  at  the  trial  of  the 
cause,  and  not  upon  any  subsequent  or  collateral  proceeding,  t 

§  203.  (<i.)  Appellate  from  circuit  court  for  the  District  of 

p  Act  29th  April,  1802,  sects.  6,  6.  q  Ogle  v.  Lee,  2  Cranch,  83. 

See  act  March  2d,  1793.  r  U.  S.  v.  Lancaster,  5  Wheat  434. 

p  U.   S.  V.  Bailey,  9  Peters,  257 ;  «  U.  S.  v.  Daniel,  6  Wheat.  542. 

Harris  v.  Elliott,  10  Peters,  25;  Ad-  t  Devereaux  v.  Marr,    12   Wheat 

ams  V.  Jones,  12  Peters,  207 ;  White  212 ;   Bk.   U.   S.  v.   Green  et  al.  6 

V.  Turk,  12  Peters,  238.  Peters,  26. 
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ColuTnhia.  —  As  regards  the  circuit  court  for  the  District  of 
Columbia,  no  power  of  review  appears  vested  in  the  supreme 
court  in  any  shape  over  criminal  cases,  it  having  been  decided 
that  under  the  act  concerning  the  District  of  Columbia,  the  ap- 
pellate jurisdiction  granted  to  the  supreme  court  is  confined  to 
civil  cases  ;  that  no  appeal  or  writ  of  error  lies  in  a  criminal  case 
from  the  judgment  of  the  circuit  court  of  that  district  ;t^  and 
that  the  supreme  court  has  no  jurisdiction  of  causes  brought 
before  it  upon  a  certificate  of  division  of  opinion  of  the  judges 
of  the  circuit  court  for  the  District  of  Columbia,  v. 

§  204.  (e.)  Appellate  from  territorial  and  state  courts. — 
From  the  acts  passed  in  relation  to  the  territorial  courts,  it 
seems  that  no  review  in  criminal  cases,  either  by  writ  of  error, 
appeal,  or  certificate,  is  delegated  to  the  supreme  court.  «i? 
Over  the  state  courts,  however,  owing  to  the  great  number  of 
eases  in  which  they  necessarily  exercise  a  concurrent  jurisdiction 
witli  the  federal  courts,  congress  has  seen  fit  to  give  a  supervi- 
sory power  on  a  final  judgment  in  law  or  equity  in  a  state  in 
which  a  decision  in  the  suit  could  be  had,  where  is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  against 
their  validity ;  or  where  is  drawn  in  question  the  validity  of  a 
statute  of,  or  an  authority  exercised  rnider  any  state,  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in  favor  of  such 
validity ;  or  where  is  drawn  in  question  the  construction  of  any 
clause  in  the  Constitution,  or  of  a  treaty,  or  statute  of  a  com- 
mission held  under  the  United  States,  and  the  decision  is  against 
iiie  right,  title,  privilege,  or  exemption,  especially  set  up  or 
claimed  by  either  party,  under  such  clause  of  the  Constitution, 
treaty,  statute,  or  commission.  The  procedure,  it  is  provided, 
will  be  upon  writ  of  error,  the  citation  being  signed  by  the  chief 
justice,  or  judge,  or  chancellor  of  the  court,  rendering  or  passing 
the  judgment  or  decree  complained  of,  or  by  a  justice  of  the 
supreme  court  of  the  United  States,  in  the  same  manner  and 
under  the  same  regulations,  the  writ  having  the  same  effect  as 
if  the  judgment  or  decree  complained  of  had  been  rendered  or 

u  U.  S.  V.  More,  3  Cranch,  159 ;  Ex        w  Acts  20th  April,  1886  ;  June  12, 
parte  Watkins,  7  Peters,  568.  1838. 

V  Ross  V.  Triplett,  3  Wheat.  600. 
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passed  in  a  circuit  court ;  and  the  proceeding  upon  the  reversal 
being  also  the  same,  except  that  the  supreme  court,  instead  of 
remanding  the  cause  for  a  final  decision,  as  before  provided, 
may,  at  their  discretion,  if  the  cause  shall  have  been  once  re- 
manded before,  proceed  to  a  final  decision  of  the  same,  and 
award  execution.  No  other  error,  however,  shall  be  assigned  or 
regarded  as  a  ground  of  reversal  in  any  such  case,  than  such  as 
appears  on  the  face  of  the  record,  an,d  immediately  respects  the 
before  mentioned  questions  of  validity,  or  construction,  a;  It 
has  been  held  that  the  object  of  this  act  was  to  give  to  the 
supreme  court  the  power  of  rendering  uniform  the  construction 
of  the  laws  of  the  United  States,  and  the  decision  upon  rights  and 
titles  claimed  under  these  laws;^  and  that  the  right  to  issue 
such  writ  extends  to  criminal  as  well  as  civil  cases,  z 

§  205.  (/.)  Appellate  from  the  highest  state  courts.  —  The 
appellate  jurisdiction  from  the  highest  state  courts  by  writ  of 
error,  under  this  act,  was  exercised  by  the  supfeme  court  in  a 
variety  of  cases,  without  question,  until  the  year  1815 ;  a  when 
the  court  of  appeals  in  Virginia  decided,  in  a  case  which  had 
occurred  under  a  treaty,  i  that  the  appellate  power  of  the  su- 
preme court  of  the  United  States  did  not  extend  to  that  court. 
Upon  this  point  the  case  was  again  taken  to  the  supreme  court 
of  the  United  States,  and  it  was  there  held,  that  the  whole  judi- 
cial power  must  be  at  all  times  vested,  either  in  an  original  or 
appellate  form,  in  some  courts  created  under  the  authority  of  the 
United  States.  The  grant  of  the  judicial  power,  it  was  ruled, 
was  absolute,  and  it  was  imperative  upon  congress  to  provide 
for  the  appellate  jurisdiction  of  the  federal  courts,  in  all  the 
cases  in  which  judicial  power  was  exclusively  granted  by  the 
Constitution,  and  not  given  by  way  of  original  jurisdiction  to 
the  supreme  court;  that  the  appellate  power  of  the  United 
States  does  extend  to  cases  pending  in  the  state  courts;  and 
that  the  25th  section  of  the  judiciary  act,  which  authorizes  the 
exercise  of   this  jurisdiction  in  the  specified  cases,  by  a  writ 

X  Act  24th  Sept..l  789,  sect.  25.  See  Wheat.   348;  Cohens  v.   Virginia,  6 

Act  Feb.  5,  1867,  revising  the  above,  Wheat.  387;  Worcester  v.  The  State 

and  omitting  the  last   clause.     And  of  Georgia,  6  Peters,  515.    See  Act  of 

see  Stewart  v.  Kuhn,  11  Wallace,  493.  July  13,  1866. 

y  Matthews  v.  Zane,  4  Cranch,  382.  a  Serg.  Const.  L.  65. 

z  Martin  v.  Hunter's  lessee,  1  b  Fairfax  v.  Hunter,  7  Craoch,  608. 
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of  error,  is  supported  by  the  letter  and  spirit  of  the  Constitu* 
tion.  c  In  a  later  ease,  d  the  question  of  jurisdiction  was 
again  rsused,  and  decided  in  the  same  manner,  the  court  saying, 
^^  All  we  can  do  is  to  exercise  our  best  judgment,  and  conscien- 
tiously to  perform  our  duty.  In  doing  this  on  the  present  occa- 
sion, we  find  this  tribunal  invested  with  appellate  jurisdiction  in 
all  cases  arising  under  the  Constitution  and  laws  of  the  United 
States.  We  find  no  exception  to  this  grant,  and  we  cannot  in- 
sert one.  The  Constitution,  in  direct  terms,  gives  an  appellate 
jurisdiction  to  the  supreme  court,  in  all  the  enumerated  cases 
of  federal  cognizance,  in  which  it  is  not  to  have  an  original  one, 
without  a  single  expression  to  confine  its  operation  to  the  infe- 
rior federal  courts.  The  objects  of  the  appeal,  not  the  tribunal 
from  which  it  is  to  be  made,  are  alone  contemplated.  From  this 
circumstance,  and  from  the  reason  of  the  thing,  it  ought  to  be 
construed  to  extend  to  the  state  tribunals.  Eitiber  this  must  be 
tiie  case,  or  the  local  courts  must  be  excluded  from  a  concurrent 
jurisdiction  in  matters  of  national  concern,  else  the  judicial  au- 
thority of  the  Union  may  be  eluded  at  the  pleasure  of  every 
plainti£E  or  prosecutor."  e  The  decision,  however,  in  such  case, 
must  be  a  final  one ;  and  a  judgment,  reversing  that  of  an 
inferior  court  and  awarding  a  venire  facias  de  novo^  is  not  a  final 
judgment./  But  the  supreme  court  has  no  appellate  juris- 
diction, unless  the  decision  in  the  state  court  be  against  the 
right  or  title  set  up  by  the  party  under  the  Constitution  or  stat- 
ute of  the  United  States,  and  the  right  depended  thereon;  or 
unless  the  decision  be  in  favor  of  a  state  law,  when  its  validity 
was  questioned  as  repugnant  to  the  Constitution  of  the  United 
States,  and  the  right  of  the  party  depending  upon  the  state 
law.^ 

§  206.  If  a  cause  has  been  remanded  from  the  supreme  court 
to  a  state  court,  and  the  state  court  refuse  to  carry  into  eflEect 

e   Martin    v.    Hunter's    lessee,    1  /  Houston  v.  Moore,  3   Wh'eaton, 

Wheat.  SSI.  483. 

d  Cohens  v.  The  State  of  Ybrginia,  g  Williams  v.  Norris,   12  Wheat. 

6  Wheat.  264.  117 ;  Montgomery^ v.  Hernandez,  Ibid. 

e  Cohens  v.  The  State  of  Virginia,  129 ;  Gordon  v,  Caldcleugh,  8  Cranch, 

6  Wheat.  419.    See  Worcester  i?.  State  268;  Fulton  v.  McAfee,   16   Peters, 

of  Georgia,  6  Peters,  516,  and  Prigg  et  149  ;  McClung  v.  Silliman,  6  Wheat, 

al.  V,  Com.  of  Pennsylvania,  16  Peters,  598.    Post,  §  520. 
538. 
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the  mandate  of  the  supreme  court,  the  supreme  court  will  pro- 
ceed to  a  final  decision  of  the  cause,  and  itself  award  execution 
thereon.  A 

§  207.  Congress,  as  has  been  said,  has  vested  in  the  supreme 
court,  together  with  the  other  courts  of  the  United  States  and 
the  judges  thereof,  authority  to  issue  the  writ  of  habeas  corpus^ 
for  the  purpose  of  inquiry  into  the  cause  of  commitment  of  pris- 
oners in  jail  under  or  by  color  of  the  authority  of  the  United 
States  ;i  and  under  this  act  it  was  once  decided,  that  although 
the  supreme  court  has  authority  to  issue  the  writ  where  a  per- 
son* is  in  jail  under  the  warrant  or  order  of  any  other  court  of 
the  United  States,  y  yet  this  power  did  not  extend  to  a  com- 
mitment for  a  contempt  by  a  court  of  competent  jurisdiction,  i 
But  subsequent  adjudication  has  modified  this  so  far  as  to  give 
the  federal  tribunals  jurisdiction  where  the  commitment  for  con- 
tempt is  for  executing  federal  writs,  k^ 

The  authority  to  issue  a  mandamus  is  also  given  to  the  su- 
preme court  in  cases  warranted  by  the  principle  and  usages  of 
law,  to  any  courts  appointed  or  persons  holding  office  under  the 
authority  of  the  United  States.  {  So  much  of  this  act  has  been 
held  unconstitutional,  as  authorizes  the  court  to  issue  the  manda- 
mus to  public  officers,  congress  having  no  power  to  give  the  court 
appellate  jurisdiction  where  the  Constitution  has  said  it  shall  be 
original,  nor  original  where  the  Constitution  has  declared  that  it 
shall  be  appellate  ;  m  but  a  mandamus  to  an  inferior  court  of  the 
United  States  is  clearly  an  exercise  of  appellate  jurisdiction,  and 
within  the  power  of  the  supreme  court,  n  Whether  the  supreme 
court  has  ako  the  power  to  issue  a  mandamus  to  state  tribunals 
is  an  unsettled  question,  which  the  court  declined  deciding  in 
Cohens  v.  Virginia,  o 

h  Martin  v.  Hunter,  1  Wheat.  304.  I  Act  24th  Sept.  1789,  sect.  13. 

t  See  fully  ante  §  197.  m  Marbury  v.  Madison,  1  Granch, 

j  Ex  parte  Bollman  and  Swartwout,  137;  Cohens  t;.  Virginia,  6   Wheat. 

1  Cr.  873.  400. 

k  £x  parte  Kearney,  7  Wheaton,  n  £z  parte  Crane  et  al.  5  Peters, 

S3.  190. 

h^  See  ante,  §  197.  o  6  Wheat  264. 
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5.   Criminal  Jurisdiction  of  Circuit  and  District  Courts. 

§  208.  Formerly,  the  circuit  court  had  abnost  exclusive  cog- 
nizance of  all  crimes  cognizable  under  the  authority  of  the 
United  States,  j9  the  district  court  possessing  a  concurrent  juris- 
diction only  over  cases  where  whipping,  not  exceeding  thirty 
stripes,  a  fine  not  exceeding  one  hundred  dollars,  or  a  term  of 
imprisonment  not  exceeding  six  months,  was  the  punishment,  q 
By  later  acts,  however,  the  jurisdiction  of  the  latter  court  has 
been  extended,  concurrently  with  the  circuit  court,  to  all  crimes 
and  offences  against  the  United  States,  the  punishment  of  which, 
is  not  capital,  r  The  exclusive  jurisdiction  of  the  circuit  court  is, 
therefore,  confined  to  those  offences  against  the  United  States, 
not  vested  concurrently  by  act  of  congress  in  the  courts  of  the 
several  states,  and  which  may  be  punished  capitally.  In  such 
cases,  however,  its  jurisdiction  is  final,  unless  the  judges  disagree 
on  a  point  s  which  may  be  certified  to  the  supreme  court,  t 

§  209.  The  jurisdiction  of  the  circuit  court  in  criminal  cases  is 
confined  to  offences  committed  within  the  district  for  which  these 
courts  respectively  sit,  where  they  are  committed  on  land,  u 
Where  concurrent  jurisdiction  over  offences  is  given  to  the 
courts  of  the  United  States  and  state  courts,  the  act  of  con- 
gress giving  exclusive  jurisdiction  to  the  United  States  courts, 
of  all  crimes  and  offences,  cognizable  under  the  authority  of  the 
United  States,  is  so  far  repealed :  v  and  where  jurisdiction  is 
concurrent,  the  sentence  of  either  court,  whether  of  acquittal  or 
conviction,  may  be  pleaded  in  bar  to  a  prosecution  in  the  other, 
for  the  same  offence,  w  Authority  has  been  given  to  the  circuit 
courts  to  hold  special  sessions  for  the  trial  of  criminal  cases,  at 
their  discretion,  or  at  the  discretion  of  the  supreme  court,  x  This 
provision,  however,  does  not  seem  to  apply  to  capital  cases,  3^  and 
it  is  doubtful  whether  indictments  for  treason,  found  at  a  regular 
circuit  court,  can  be  transferred  to  a  special  court,  as  no  power 

p  Act  Sept.  24th,  1792,  sect.  11.  v.  Houston  t;.  Moore,  5  Wheat  29. 

q  Act  24th  Sept  1 789,  sect.  9.  w  Ibid. ;  People  v.  Ljnch,  1 1  Johns, 

r  Act  23d  August,  1842,  sect.  3.  549. 

*  U.  S.  V,  More,  8  Cranch,  171.  a?  Act  24  th  Sept.  1789,  sect.  5 ;  Act 

t  Act  29th  April,  1802,  sect.  6.  2d  March,  1793,  sect  8. 

u  U.  S.  ».  Wm.  Wood,  Serg.  Const.  y  Serg.  Cons.  Law,  181. 
L.  129. 
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appears  to  be  given  to  remit  to  a  special,  the  business  depending 
before  a  stated  circuit  court.  2;  The  circuit  court  has  jurisdiction 
over  crimes  committed  within  any  place  situated  in  the  district 
in  which  it  sits  which  has  been  ceded  to  the  United  States,  with 
the  consent  of  the  l^slature  of  the  state,  for  the  purpose  of 
erecting  forts,  dock-yards,  and  other  necessary  works,  a  It  has 
not  authority  to  issue  a  mandamus  to  an  oflBicer  of  the  United 
States,  b  but  where  such  writ  is  necessary  to  sustain  its  appellate 
jurisdiction,  it  may  undoubtedly  be  employed  ;  as,  for  instance, 
if  the  court  below  refuse  to  proceed  to  judgment,  c  The  judges 
of  the  circuit  court,  in  commcm  with  all  other  United  States 
judges,  have  power  to  issue  the  writ  of  habea%  corptia  to  any  one 
in  prison  under  the  authority  of  the  United  States,  but  they  have 
no  such  authority  where  the  party  is  in  prison  for  a  crime  against 
a  state,  d  There  appears  to  be  no  reviewing  power  in  the  cir»3uit 
court  over  the  criminal  decisions  of  the  district  or  any  other  caurt 
of  the  United  States,  e 

By  the  act  of  March  8,  1863,  §  5,  actions  against  federal  offi- 
cers may  be  removed  from  state  courts  to  the  U.  S.  circuit  court. 


z  U.  S.  V,  Hamilton,  3  Dall.  1 7. 

a  U.  S.  V.  Cornell,  2  Mason,  95. 

h  Mclntyre    v.  Wood,   7   Cranch, 
504;  McClung  v.  Silliman,  6  Wheat. 
568;  Postmaster-Gen.  v.  Stockton  et^ 
al.  12  Peters,  624. 

c  Serg.   Const.  L.   128;   Smith  v. 
Jackson,  1  Paine,  453. 

d  Ex  parte  Cabrera,  1  Wash.  C.  C. 
Rep.  232  ;  but  see  ante,  §  197. 

e  Act  24th  Sept.  1 789,  sect.  22;  Act 
3d  March,  1803 ;  U.  S.  v.  Wonson,  1 
Gal.  5 ;  U.  S.  v.  McClellan,  1  Gal. 
227 ;  Wiscart  et  al.  v.  Dauchy,  8  Dall. 
321, 328.  It  has  never  been  settled  by 
any  decision  of  the  supreme  court, 
whether  the  original  jurisdiction  given 
in  the  Constitution  to  that  court,  in 
the  case  of  consuls,  was  intended  to  be 
exclusive.  The  tenor  of  Marbury  v. 
Madison,  1  Cranch,  137,  would  imply 
that  it  was;  but  this  case  has  been 
since  much  qualified  in  Cohens  ».  Vir- 
186 


ginia,  6  Wheat. ;  and  in  the  case  of 
the  United  Sutes  v.  Ortega,  11 
Wheat  467,  the  decision  of  the  ques- 
tion was  avoided.  In  the  United 
Stotes  r.  Ravara,  2  Dall.  297,  it  was 
decided  that  congress  possessed  the 
power  to  vest  concurrent  jurisdiction 
in  other  courts,  of  cases  over  which,  by 
the  Constitution,  original  jurisdiction 
was  given  to  the  supreme  court.  In 
the  state  courts  the  decisions  conflict. 
In  Pennsylvania,  Com.  v.  KoslofT,  5  S. 
&  R.  545,  it  has  been  held  that,  al- 
though a  consul  is  not  protected  by  the 
law  of  nations,  still  he  must  be  tried, 
for  any  crime  which  he  may  commit, 
in  the  courts  of  the  United  States; 
while  in  South  Carolina,  it  has  been 
held  that  he  is  not  exempted  by  the 
laws  of  the  Union  from  liability  to 
the  criminal  laws  of  the  state  in  which 
he  resides.  State  v.  De  la  Foret,  2 
Nott&McCord,  217. 
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6.   Criminal  Jurisdiction  of  Territorial  Courts. 

§  210.  By  the  acts  constituting  the  territorial  courts  of  the 
United  States,  the  district  courts  of  such  territories  possess  the 
same  jurisdiction  in  criminal  causes  arising  under  the  Constitu- 
tion and  laws  of  the  United  States,  as  is  vested  in  the  circuit  and 
district  courts  of  the  United  States.  Writs  of  error  and  appeals 
from  the  final  decisions  of  the  said  courts  in  such  cases  shall  be 
made  to  the  supreme  court  of  the  territoiy,  in  the  same  manner 
as  in  other  cases. 

§  210  a.  In  criminal  cases,  their  decisions  are  subject  to  review 
according  to  the  provisions  of  the  acts  constituting  the  territories./ 

UI.  CONFLICT  AND  CONCURRENCE  OF  JURISDICTIONS. 

1.   Offences  at  Sea. 
(a.)  Foreign  Law, 

§  210  5.  As  a  rule,  a  ship  is  viewed  as  part  of  the  country 
whose  flag  she  bears  g ;  and  in  conformity  with  this  principle, 
all  offences  committed  on  shipboard  are  regarded  as  cognizable 
by  the  sovereign  to  whom  the  ship  belongs,  no  matter  to  what 
nationality  belongs  the  offender,  ff^  In  England,  it  is  true,  all 
rivers  in  the  country,  imtil  they  flow  past  the  furthest  point  of 
kmd  next  the  sea,  are  held  within  the  jurisdiction  of  the  courts 
of  common  law,  and  not  of  the  court  of  admiralty ;  h  and  where 
the  sea  flows  in  between  two  points  of  land  in  the  country,  a 
straight  imaginary  line  being  drawn  from  one  point  to  the  other, 
the  common  law  is  held  to  have  jurisdiction  of  all  offences  com- 
mitted within  that  line ;  the  court  of  admiralty  of  all  offences 
without  it.  i  But  of  crimes  not  merely  on  the  high  seas;  but 
on  creeks,  harbors,  ports,  &c.,  in  foreign  countries,  the  court 
of  admiralty  is  held  to  have  undoubted  jurisdiction,  and  such 
offences  may  consequently  be  piracies.  Thus  where,  on  an  in- 
dictment for  larceny  out  of  a  vessel  lying  in  a  river  at  Wampu, 
in  China,  the  prosecutor  gave  no  evidence  as  to  the  tide  flowing 

/  Acts  8d  March,  1805 ;  24th  Sept.  g  Wh.  Con.  of  L.  §  356. 

1789,  sect.  10;  2d  March,  1798,  sect  g^  R.  v.  Lopez;  R.  v,  Sattler, Dears. 

2;  20thApril,  1836  ;  12th  June,  1838;  &  B.  C.  C.  525 ;  7  Cox,  G.  C.  481. 

9th  Sept.  1850;  2d  March,  1853 ;  2d  A  See  1  Co.  175;  3  Inst.  113  ;  3  T. 

March,  1861 ;    Sd  March,  1868 ;   and  R.  113 ;  1  Hawk.  c.  37,  s.  1 1. 

other  territorial  acts.  i  But  see  R.  v.  Bruce,  R.  &  R.  242. 
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or  otherwise  where  the  yessel  lay;  the  judges  held  that  the 
admiralty  had  jurisdiction,  it  being  a  place  where  great  ships 
go.y  As  to  o£Eences  committed  on  the  coasts,  the  admiralty  is 
ruled  to  have  exclusive  jurisdiction  of  offences  committed  beyond 
low  water  mark ;  and  between  that  and  the  high  water  mark, 
the  admiralty  jurisdiction  is  asserted  over  all  offences  done  upon 
the  water  when  the  tide  is  in  ;  it  being  admitted  that  courts  of 
common  law  have  jurisdiction  over  offences  committed  upon  the 
strand  when  the  tide  is^ut.  All  the  other  parts  of  the  high  sea 
are  indisputably  within  the  jurisdiction  of  the  admiralty,  k 

Since  the  passage  of  the  Merchants^  Shipping  Act,  in  1854, 
British  jurisdiction  is  pushed  so  far  as  to  embrace  offences  com- 
mitted by  British  seamen  abroad,  in  port,  as  well  as  on  ship. 
Since  this  act,  it  has  been  held  that  the  English  common  law 
courts  have  jurisdiction  of  offences  committed  on  British  ships  in 
foreign  rivers,  though  the  offenders  be  foreigners.  I 

The  same  general  principles  are  admitted  in  German  and 
French  jurisprudence.  P 

(6.)  American  Law. 

§  210  (?.  In  the  United  States,  by  statute,  m  the  federal  courts 
have  jurisdiction  not  only  of  all  piracies,  revolts,  homicides; 
robberies,  and  malicious  injuries  to  vessels,  and  of  other  crimes, 
on  the  high  seas,  by  all  persons  without  regard  to  nationality, 
but  of  offences  committed  in  American  ships  in  foreign  ports ; 
^^  and  the  trial  of  crimes  committed  on  the  high  seas,  or  in  any 
place  out  of  the  jurisdiction  of  any  particular  state^  shall  he  in  the 
district  where  the  offender  is  apprehended,  or  into  which  he  may 
be  first  brought."  n    And  this  act  gives  concurrent  jurisdiction 

j  R.  V.  Allen,  1  Mood.  C.  C.  494.  a  vessel  lying  in  an  open  roadstead  of 

k  Wharton's  Prece.,  notes  to  form  a  foreign  country,  is  held  to  be  on  the 

1067.  high  seas.    U.  S.  v.  Pirates,  5  Wheat 

/  R.  V.  Anderson,  Law   Rep.  1  C.  1S4.     See  also    U.    S.  v.  Gordon,  5 

C.  R.  161;  11  Cox  C.  C.  198.     See  Blatch.  C.  C.  18;  and  so  also  of  a  ves- 

Lewis  on  For.  Jur.  p.  25.  sel  lying  in  a  harbor,  fastened  to  the 

1}  Wh.  Con.  of  L.  §  861.  shore  by  a  cable,  and  communicating 

m  Brightly,  pp.  207-209.  with  the  shore  by  boats,  and  not  with 

n  Wh.  Con.  of  L.  citing  BoUman,  any  inclosed  dock,  or  at  any  pier  or 

ex  parte,  1  Cranch,  878 ;  U.  S.  v.  Magill,  wharf.    U.  S.  v.  Seagrist,  4  Bl.  C.  C. 

1  Wash.  C.  C.  468  ;  U.  S.  ».  Thomp-  420.    With  us  it  is  not  necessary,  to 

son,  1  Sumner,  168.    In  this  country  give  the  federal  courts  jurisdiction, 
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to  the  place  of  arrest,  and  that  in  which  the  defendant  is  first 
brought.  0 

2.   Offences  in  Desert  or  BarharouB  Lands, 

§  210  d.  It  is  on  the  same  general  reasoning  conceded  that 
subjects  should  be  held  responsible  to  the  courts  of  their  coun- 
try for  offences  committed  in  barbarous  or  unsettled  lands,  p 
"Where  an  act,"  said  Judge  Vredenburgh, y  in  1859,  in  the 
supreme  court  of  New  Jersey,  ^^  malum  in  «e,  is  done  in  soli- 
tndes,  upon  land  where  there  has  not  yet  been  formally  extended 
any  supreme  human  power,  it  may  be  that  any  regular  govern- 
ment may  feel,  as  it  were,  a  divine  commission  to  try  and  punish. 
It  may,  as  in  cases  of  crime,  committed  in  the  solitudes  of  the 
ocean,  upon  and  by  vessels  belonging  to  no  government,  pro  hoe 
vice  arrogate  to  itself  the  prerogative  of  omnipotence,  and  hang 
the  pirate  of  the  land  as  well  as  of  the  water." 

(a.)  Law  of  Nations. 

§  210  e.  In  England,  jurisdiction  of  this  kind  is  assumed  to  be 
an  essential  attribute  of  sovereignty,  r  Mr.  Wheaton  states  the 
principle  very  largely.  "  This  "  (the  territorial)  "  principle  is 
peculiar  to  the  jurisprudence  of  Great  Britain  and  the  United 
States ;  and  even  in  those  two  countries  it  has  been  frequently 
disregarded  by  the  positive  legislation  of  each,  in  the  enactment 
of  statutes  by  which  offences  committed  by  a  subject  or  citizen, 
within  the  territorial  limits  of  a  foreign  state,  have  been  made 
punishable  in  the  courts  of  that  country  to  which  the  party  owes 
allegiance,  and  whose  laws  he  is  bound  to  obey."  s     Mr.  Whea- 

that  the  Tcssel  should  have  belonged  1    Cranch,  373 ;  U.   S.  v.  Kessler,  1 

to  citizens  of  the  United  States ;  it  is  Baldwin,  20.    But  it  is  otherwise  with 

enough  if  she  had  no  national  chai^  acts  of  piracy  committed  by  citizens 

acter,  but  was  held  by  pirates,  or  per-  of  a  foreign  country  in  foreign  ves- 

sons  not  lawfully  sailing  any  foreign  sels.    Ibid.  U.  S.  v.  Palmer,  3  Wheat, 

flag.     And  the  offence  is  equally  cog-  632. 

nizable  by  the  United  States  courts,  if  o  U.  S.  v.  Baker,  5  Bl.  C.  C.  6. 

committed  on  board  of  a  foreign  ves-  p  See  Wh.  Con.  of  L.  §  71. 

sel  by  a  citizen  of  the  Unite<l  States,  7  State  v.  Carter,  3  Dutcher,  501. 

or  by  a  foreigner  on    board    of   an  r  Lewis   on  Foreign  Jurisdic.  &c. 

United  States  vessel ;  or  by  a  citizen  p.  14,  citing  acts  of  6  &  7  Victoria, 

or  foreigner  on  board  of  a  piratical  c.    94.     As  to  bigamy,   see  post,   § 

vessel.  U.  S.  r.  Furlong,  5  Wheat.  183 ;  2618. 

£z  parte    BoUman   and   Swartwout,  s  Dana's  Wheaton,  §  113. 
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ton  does  not  here  notice  the  provision  of  the  federal  Constitation, 
which  guarantees  to  each  accused  party  a  trial  in  the  state  and 
district  where  the  crime  was  committed.  But  it  is  easy  to 
reconcile  his  statement  as  above  given  with  this  provision,  by 
adopting  the  view  of  the  federal  supreme  court,  that  the  Con- 
stitution has  application  only  to  offences  committed  on  the  soil 
of  the  United  States,  q}- 

Particular  States  of  American  Union.  —  With  r^ard  to  the 
particular  states  of  the  American  Union,  complicated  constitu- 
tional questions  may  here  arise.  Is  a  domiciled  citizen  of  Mas- 
sachusetts, for  instance,  when  travelling  abroad,  responsible,  on 
the  general  hypothesis  of  extra-territorial  penal  power  of  sover- 
eigns over  subjects  abroad,  to  the  United  States,  or  to  Massa- 
chusetts, or  to  both  ?  The  better  opinion  is  that  he  is  responsible 
to  them  penally,  when  he  is  abroad,  in  the  same  proportions  as 
he  was  when  he  was  at  home.  ^ 

((.)   United  States  Statutes. 

§  210/.  The  act  of  August  11,  1848,  invests  the  United 
States  consuls  in  China  and  Turkey  with  power  to  "  arraign  and 
try,''  in  pursuance  of  treaty  stipulations,  ^^  all  citizens  of  the 
United  States  charged  vrith  offences  against  law  "  ^'  which  shall 
be  committed  in  the  dominions  of  China "  "  and  Turkey."  r 
The  consuls  and  commissioner  have  power  under  this  act  to  in- 
flict, under  certain  limitations,  even  capital  punishment.  Fur- 
ther provisions  establishing  the  same  jurisdiction  were  adopted 
on  June  22,  1860,  s  in  reference  to  China,  Japan,  Siam,  Turkeys 
Tripoli,  Tunis,  Morocco,  and  Muscat;  and  by  the  thirtieth 
section  of  the  same  act,  the  same  jurisdiction  was  extended 
to  ^^  consuls  and  commercial  agents  of  the  United  States  at 
islands  or  in  countries  not  inhabited  by  any  civilized  people^  or 
recognized  by  any  treaty  with  the  United  States^  This,  it  will 
be  seen,  is  a  positive  claim  of  the  United  States  government  to 
exercise  extra-territorial  jurisdiction  over  its  own  citizens  in  un- 

^  U.  S.  r.  Dawson,  15  Howard,  46  7.  ler  v.  People,  8  Mich.  820.     As  a  nin 

q*  Com.  V.  Gaines,  2  Virg.  Cas.  172;  prius  decision,  People    v.   Merrill,  2 

State  V.Carter,  3  Dutcher,  501;  Com.  v.  Parker  C.  R.  590.     For  bigamy,  see 

Macloon,  101  Mass.  1  ;  State  v.  Main,  post,  §  2618. 

16  Wise.  398 ;  though  see,  as  denying  r  Brightly,  pp.  181-183. 

state  extrarterritorial  jurisdiction,  Ty-  s  Brightly,  iL  p.  133. 
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cirilized  countries  independent  of  any  treaty  authorization.  The 
jurisdiction,  however,  is  limited  to  persons  owing  allegiance  to 
the  United  States,  t 

A  similar  jurisdiction  is  asserted  by  both  German  and  French 
jurists  oyer  their  subjects  in  barbarous  or  desert  lands,  u 

(3.)  Political  Offences  by  SubjectB  Abroad.  • 

(a.)  Statutes. 

§  210^.  The  act  of  January  30,  1799,  provides  that  if  any 
"  citizen  of  the  United  States,  whether  he  be  actually  resident  or 
abiding  within  the  United  States,  or  in  any  foreign  country^ 
shall,  without  the  permission  or  authority  of  the  government  of 
the  United  States,  directly  or  indirectly  commence  or  carry  on 
any  verbal  or  written  correspondence  or  intercourse  mth  any 
foreign  government^  or  any  officer  or  agent  thereof  mth  an  intent 
to  influence  the  measures  or  conduct  of  any  foreign  government^ 
or  of  any  officer  or  agent  thereof^  in  relation  to  any  disputes  or 
controversies  with  the  United  StateSy*^  he  shall  be  guilty  of  a  high 
misdemeanor,  and  subjected  to  a  fine  not  exceeding  five  thousand 
dollars,  and  imprisonment  for  not  less  than  six  months  or  over 
three  years.  This  act  still  remains  among  the  statutes  of  the 
United  States ;  v  and  its  continued  existence  is  the  strongest  of 
all  illustrations  that  the  power  of  congress  to  ^^  define  and  punish 
offences  against  the  law  of  nations,^*  is  maintained  by  the  gov- 
ernment of  the  United  States,  to  authorize  it  to  punish  at  home 
political  offences  committed  by  its  citizens  abroad. 

The  act  of  February  25,  1863,  w  making  correspondence  with 
rebels  a  misdemeanor,  declares  that  "where  the  offence  is  commit- 
ted in  a  foreign  country,  the  district  court  of  the  United  States 
for  the  district  where  the  offender  shall  be  first  arrested  shall 
have  jurisdiction  thereof." 

(J.)  Foreign  Law. 
By  the  EngUsh  law,  all  offences  by  subjects  against  the  gov- 
ernment are  cognizable  by  English  courts,  no  matter  where  the 

<  See  11  Opinions  Att'y  Gen.  474.  Message  of  Dec.  S,  1798;  Mr.  Jeffer- 
As  to  bigamy y  see  post,  §  2618.  son  to  Mr.  Madison  of  Jan.  3, 1799; 

u  Wh.  Con.  of  L.  §  866.  Fcelix,  ii.  Randall's  Life  of  Jefferson,  iii.  p. 
p.  294.    See  Bar,  §138.  467.* 

V  Brightly,  p.  201.   See  President's        w  Brightly  ii.  154. 
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defendant  may  have  been  at  the  time  of  the  offence  resident,  x 
and  by  the  jurists  of  continental  Europe,  this  view  is  accepted 
as  universally  authoritative,  y  Nor  does  it  exclude  the  jurisdic- 
tion of  the  offended  state,  that  a  foreign  country,  within  whose 
bounds  the  offence  was  organized,  had  concurrent  jurisdiction  of 
the  offence.  It  is  a  fundamental  principle  of  international  law 
th^t  each  state  is  primarily  authorized  to  punish  offences  against 
itself.  Of  course  it  cannot  invade  the  territory  or  the  ships  of 
another  country  in  order  to  arrest  the  offender,  z  But  the  arrest 
may  be  made  whenever  the  offender  is  found  in  the  territory  of 
the  offended  sovereign. 

4.  Political  Offences  by  Aliens  Abroad. 

§  210  h.  Jurisdiction  over  aliens  abroad  is  expressly  claimed 
by  the  United  States,  in  cases  of  perjury  and  forgery  before  its 
consular  officers ;  a  nor,  as  will  soon  be  seen,  b  can  there  be 
serious  doubt  that  an  alien  who,  when  abroad,  plans  violations 
of  the  laws  of  a  foreign  state,  is  amenable  to  the  laws  of  such 
state,  should  he  be  arrested  on  its  soil  after  the  commission  of  an 
overt  act.  c  Of  course  it  would  be  a  defence  to  him  that  he 
committed  such  acts  in  obedience  to  his  own  sovereign,  on  whom 
the  responsibility  then  shifts,  d 

Is  the  punishment  to  be  assigned  to  an  alien,  for  political 
offences  committed  abroad,  to  be  the  same  as  would  be  inflicted 
by  the  offended  sovereign  for  similar  offences  by  his  own  sub- 
jects ?  This  subject  is  hereafter  discussed,/ but  it  may  be  here 
mentioned  that  it  is  argued  with  great  justice,  by  Bar,^  an 
eminent  German  jurist,  that  the  punishment  a  sovereign  can 
thus  inflict  can  be  only  that  which  he  would  impose  upon 
offences  of  the  same  grade  committed  by  his  own  subjects 
against  a  foreign  sovereignty.  For  there  is  a  great  difference  in 
the  degree  of  guilt  between  treason  by  a  subject,  and  invasion  of 

X  Wendeirs  Blackstone,  iv.  p.  305 ;  case,  Woolsey,  §  81 ;  and  in  the  Trent 

R.  r.  Azzopardi,  1  C.  &  K.  203 ;  R.  i;.  ease. 

Anderson,  11  Cox,  198;  1  L.  R.  C.  C.  a  Post,  §  210  t. 

161;    post,  §   210  k.     See   Sir  Geo.  h  Post,  §  210  r. 

Cornwall   Lewis's    work  on  Foreign  c  Wh.   Con.  of  L.  §  877;  post,  § 

Jurisdiction,  &c  p.  20.  210  m. 

y  Bar,  p.  530,  §  138.     Ortolan,  No.  d  Wh.  Con.  of  L.  §  871. 

880.  /  Post,  §  210  r. 

z  See  this  discussed  in  the  Eozta  g  §  138. 
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neutrality  by  an  attack  on  the  govenunent  of  a  foreign  state. 
And  80  it  should  be  held,  h 

6.  Peijury  and  Forgery  Abroad. 

(a.)M.  S.  Statutes. 

§  210y.  The  act  of  congress  of  August  18,  1856,  i  authorizes 
secretaries  of  legation  and  consular  officers  to  administer  oaths 
and  perform  notarial  duties,  and  makes  perjury  or  subornation  of 
perjury  abroad  before  such  officers  punishable  "  in  any  district  of 
the  United  States,  in  the  same  manner,  in  all  respects,  as  if  such 
offence  had  been  committed  in  the  United  States.''  This  act  is 
not  confined  to  persons  owing  allegiance  to  the  United  States, 
but  includes  aliens  committing  the  designated  offences.  The 
same  act  makes  penal  the  forgery  abroad  of  consular  papers. 

(6.)  Foreign  Law. 

§  210  X;.  The  same  view  is  taken  by  German  and  French 
jurists./  In  England,  in  indictments  for  administering  or 
taking  unlawful  oaths,  the  venue  may  be  laid  in  any  county  in 
the  realm,  though  the  offence  was  committed  abroad,  k  In  in- 
dictments for  forgery,  the  venue  may  be  laid,  and  the  offence 
charged  to  have  been  committed,  in  any  county  where  the 
offender  was  apprehended  or  in  custody.  I 

6.  Hbmieidea  by  Sviject%  abroad  ;  Bigamy. 
§  210 1.  In  England,  in  indictments  for  murder  or  man- 
slaughter, or  for  being  accessary  before  or  after  the  fact  to 
murder  or  manslaughter,  the  offence  being  committed  by  a 
British  subject  on  land  out  of  the  United  Kingdom,  the  venue 
may  by  statute  be  laid  in  any  county  appointed  by  the  lord 
chancellor  in  the  commission  issued  for  the  trial  of  the  offender.  9n 

h  Thb  latter  point  is  decided  in  i  Brightly,  180. 

conformity  with  Uie  text  by  Henke,  i.  j  See  Wh.  Con.  of  Laws,  §  874. 

§  90,  and  Heffler,  §  26  note  3.    To  k  37  Geo.  3,c.  128,§6;  52  Geo.  3, 

the  same  effect  is  the  Roman  law,  L.  c.  104,  §  7. 

4,  D.  ad.  leg.  Jul.  Maj.  48,4,  which  /  1  Will.  4,  c.  66,  §  44 ;  Rus.  &  Ry. 

seems  to  declare  that  the  crimen  ma-  C.  C.  112;  7  C.  &  P.  568. 

jestcUiSj  in  its  high  sense,  could  only  m  9  Geo.  4,  c.  31,  §  7. 
be  committed  by  a  subject  against  his 
own  sovereign. 
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This  provision  applies  to  homicides  committed  by  British  sub- 
jects within  the  dominions  of  a  foreign  soyereign ;  n  bat  not  to 
offences  by  foreigners,  though  committed  on  Englishmen,  and  on 
board  English  ships,  o   The  case  of  bigamy  is  hereafter  noticed.  6^ 

7.   Where  the  Overt  Act  committed  irffra-territorially  wa%  directed 
by  the  Defendant^  then  residing  abroad. 

§  210  m.  Cases  can  easily  be  conceived  in  which  a  person, 
whose  residence  is  outside  a  territory,  may  make  himself,  by 
conspiring  extra-territorially  to  defeat  its  laws,  infra-territorially 
responsible.  If  a  forger,  for  instance,  should  establish  on  the 
Mexican  side  of  the  boundary  between  the  United  States  and 
Mexico  a  manufactory  for  the  foi^ery  of  United  States  securities, 
for  us  to  hold  that  when  the  mischief  is  done,  he  can  take  up  his 
residence  in  the  United  States  without  even  liability  to  arrest, 
would  not  merely  expose  our  government  to  spoliation,  but  bring 
its  authority  into  contempt. 

(a.)  Reasons  for  such  Jurisdiction, 
§  210  w.  To  reply  that  in  such  case  the  Mexican  government 
can  be  relied  upon  to  punish,  is  no  answer :  because,  first,  in 
countries  of  such  imperfect  civilization  penal  justice  is  uncertain ; 
secondly,  because  Mexico  holds  that  we  have  jurisdiction,  and 
that  therefore  she  will  not  exert  it;  thirdly,  because  in  cases 
where,  in  such  countries,  the  local  community  gains  greatly  by 
the  fraud,  and  suffers  by  it  no  loss,  the  chances  of  conviction  and 
punishment  would  be  peculiarly  slight ;  and  fourthly,  because  all 
that  the  offender  would  have  to  do  to  escape  justice  in  such  a  case 
would  be  to  walk  over  the  boundary  line  into  the  United  States, 
where  on  this  hypothesis  he  would  go  free.  In  political  offences 
there  is  this  consideration  to  be  added,  that  it  is  now  an  accepted 
doctrine  of  international  law  that  no  government  will  punish  a 
refugee  for  treason  against  his  sovereign  \p  and  hence  a  govem- 

n  Rus.   &  Ry.  C.  C.   294.      R.  ».  o*  Post,  §  2616-8. 

Azzopardi,  1  C.  &  K.  203  ;  R.  v.  An-  p  Wh.  Con.  of  L.  §  876,  910.    Tlie 

derson,  11  Cox  C.  C.  198.     See  R.  v.  universality,  as  well  as  the  humanity 

Mattos,  7  C.  &  P.  458.  of  this  last  point,  are  elucidated  by 

o  R.    V.  Depardo,   1     Taunt.   26 ;  Bluntschli,  Das  Moderne  Vblkerrecht, 

Rus.  &  Ry.  C.  C.  134  ;  R.  v.  Mattos,  Nordlingen,  1868,  §  394-404.     See,  to 

ui  supra.    See  article  in  London  Law  the  same  effect,  Holtzendorff,  Leipzig, 

Magazine  for  1868,  p.  124.  1870,  p.  540. 
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ment,  on  the  hypothesis  here  disputed,  would  have  no  redress  for 
offences  directed  abroad  by  refugees  against  its  sovereignty,  even 
though  the  offenders  were  its  own  subjects,  and  should,  after  the 
commission  of  the  offence,  return  to  its  soil. 

(J.)  By  Anglo- American  Law^  foreign  Principal  is  penally  liable 
for  his  Acts  committed  within  our  Boundaries  by  his  Agent. 

§  210  0.  By  a  principle  now  generally  accepted  in  England 
and  the  United  States,  a  non-resident  principal  is  penally  liable 
for  acts  committed  by  his  agent,  q  Thus,  it  has  been  held  that 
the  originator  of  a  nuisance  to  a  stream  in  one  country,  which 
affects  such  stream  in  another  country,  is  liable  to  prosecution  in 
the  latter  country  ;r  that  the  author  of  a  libel  uttered  by  him  in 
one  country  and  published  by  others  in  another  country,  from 
which  he  is  absent  at  the  time,  is  triable  in  the  latter  country  ;  s 
that  such  is  also  the  case  when  a  man  in  one  country  incites  an 
agent  in  another  country  to  commit  perjury ;  t  that  he  who  on 
one  side  of  a  boundary  shoots  a  person  on  the  other  side,  is  amen- 
able in  the  country  where  the  blow  is  received ;  u  that  he  who  in 
one  state  employs  an  innocent  agent  to  obtain  goods  by  false 
pretences  in  another  state,  is  amenable  in  the  latter  state ;  v  that 


q  See  Wli.  Con.  of  L.  §  877-921. 

rStfllraan  v.  White  Rock  Co.  3 
Wood.  &  M.  538.  See  R.  v,  Burdett, 
4  B.  &  A.  175,  176;  Balwer's  case,  7 
Ca  2  6,  8  d ;  Com.  Dig.  Action,  N.  3, 
11. 

s  Com.  V,  Blanding,  3  Pick.  804 ; 
B.  17.  Johnson,  7  East,  65. 

t  Com.  V.  Smith,  11  Allen,  (Mass.) 
243. 

u  1  Hale  P.  C.  475;  U.  S.  v.  Dsr 
vies,  2  Sumn.  482,  cited  and  approved 
in  State  t;.  Wyckoff,  2  Vroom,  N.  J. 
6S,  and  same  point  taken  in  Com.  v, 
Macloon,  101  Mass.  1. 

V  People  p.  Adams,  3  Denio,  190, 
aff.  1  Comstock,  173;  and  authorities 
cited  post,  §  210 p.  8.  P.  held  by  im- 
plication in  R.  V.  Garrett,  6  Cox  C. 
C.  260,  where  Lord  Campbell  affirmed 
the  principle,  but  ruled  an  acquittal 
on  other  grounds.    "  The  rule,"  said 


Chief  Justice  Beasley  of  New  Jersey, 
in  1864  (State  v.  Wyckoff,  2  Vroom, 
66),  "  appears  to  be  firmly  established, 
and  upon  very  satisfactory  grounds, 
that  where  the  crime  is  committed  by 
a  person  absent  from  the  country  in 
which  the  act  is  done,  through  the 
means  of  a  merely  material  agency, 
or  by  a  sentient  agent  who  is  innocent, 
in  such  cases  the  offender  is  punish- 
able where  the  act  is  done.  The  law 
implies  a  constructive  presence  from 
the  necessity  of  the  case ;  otherwise 
the  anomaly  would  exist  of  a  crime 
but  no  responsible  criminal."  The 
Connecticut  courts,  it  is  ruled  in  that 
state,  in  1867,  will  take  cognizance  of 
an  offence  committed  in  that  state 
by  the  procuration  of  a  resident  of 
another  state,  who  does  not  person- 
ally come  here  to  commit  the  offence, 
whether  committed  by  a  guilty  agent 
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he  who  sells  through  agents,  guilty  or  innooent,  lottery  tickets  in 
another  state,  is  amenable  in  the  state  of  the  sale,  though  he  was 
absent  from  such  state  personally  itv  and  that  he  who  gives  poison 
in  one  jurisdiction  which  operates  in  another,  is  responsible  in  the 
latter  jurisdiction,  w^  In  England  we  have  the  same  principle 
affirmed  by  the  highest  judicial  authority.  Thus,  in  a  case  for 
obtaining  money  by  false  pretences  in  England,  the  offender  being 
at  the  time  in  Russia,  this  absence  was  in  itself  held  to  be  no 
ground  for  acquittal ;  and  Lord  Campbell,  sustained  by  Baron 
Parke,  declared,  ^^  that  a  person  may,  by  the  employment  as  well 
of  a  conscious  as  of  an  unconscious  agent,  render  himself  amen- 
able to  the  law  of  England  when  he  comes  within  the  jurisdiction 
of  our  courts ; ''  Baron  Parke  saying,  that  ^^  a  person,  though 
personally  abroad,  might  commit  a  crime  in  England,  and  be 
afterwards  punished  here:  as,  for  instance,  if  he,  by  a  third 
party,  sent  poisoned  food  to  one  in  Inland,  meaning  to  kill 
him,  he  would  be  guilty  of  murder,  if  death  ensued,  although  he 
could  not  be  amenable  to  justice  till  he  was  personally  within  the 
jurisdiction."  x  "  It  was  a  monstrous  thing,"  Sir  R.  Phillimore 
is  reported  as  saying  at  a  meeting  of  the  Law  Amendment  So- 
ciety, in  1868,  t/  ^^  that  any  technical  rule  of  venue  should  pre- 
vent justice  from  being  done  in  this  country  on  a  criminal  for  an 
offence  which  was  perpetrated  here,  but  the  execution  of  which 
was  concocted  in  another  country." 


or  not,  and  whether  a  miBdemeanor 
or  a  felony.  The  doctrine  that  a 
resident  of  one  state  who  procures  a 
felony  to  be  committed  in  another 
state,  by  a  guilty  agent,  without  being 
personally  present  to  assist  in  the 
commission  of  the  offence,  cannot  be 
punished  in  the  state  where  the  of- 
fence is  committed,  was  declared  to 
have  never  been  recognized  by  the 
Connecticut  courts,  and  to  be  deserv- 
ing of  signal  repudiation.  State  v. 
Grady,  84  Conn.  119. 

to  Com.  V,  Gillespie,  7  Sei^.  &  R. 
469. 

w^  The  overt  act  of  homicide  by 
adtninistering  poison  within  the  mean- 
ing of  the  law,  consists  not  simply  in 
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prescribing  or  furnishing  the  poison, 
but  also  in  directing  and  causing  it  to 
be  taken ;  so  that  if  the  poison  be  pre- 
scribed and  furnished  in  one  county  to 
a  person  who  carried  it  into  another 
county,  and  there,  under  the  directions 
given,  takes  and  becomes  poisoned, 
and  dies  of  the  poison,  the  administer- 
ing is  consummated,  and  the  crime 
committed,  if  committed  at  all,  in  the 
county  where  the  person  is  poisoned. 
Bobbins  v.  State,  8  Ohio  Stote  B. 
(N.  S.)  181. 

X  B.  V,  Garrett,  6  Cox  C.  C.  260 ; 
S.  C.  Dears.  282 ;  and  see  R.  i;.  Jones, 
4  Cox  C.  C.  198;  1  Den.  C.  C.  551. 

y  U.  S.  Dip.  Cor.  1868,  pt.  ii.  p. 
147. 
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(c.)  W?ien  Agent  is  independently  liable. 
§  210  p.  Some  doubt,  however,  has  been  expressed  as  to 
whether,  when  the  agent  who  thus  infra-territorially  consum- 
mates the  guilty  act  is  personally  responsible,  the  principal  who 
extra-territorially  plans  it  is  infra-territorially  liable,  in  cases  of 
felony,  he  being  absent  from  the  jurisdiction  at  the  time  of  the 
commission  of  the  offence.  That  a  foreign  principal  is  so  liable 
is  expressly  denied  by  the  supreme  court  of  New  Jersey, «  in  a 
case  in  which  it  was  ruled  that  unless  the  agent  was  innocent,  so 
as  to  be  a  mere  tool,  the  party  employing  him  could  not  be  re- 
garded as  a  principal ;  and  that  if  such  employing  party  was  sim- 
ply an  accessary  before  the  fact,  and  absent  from  the  state,  he 
could  not,  by  the  principles  of  the  English  common  law,  be  tried 
in  New  Jersey.  The  same  view  has  been  maintained  as  to  fel- 
onies, in  New  Hampshire,  a  North  Carolina,  b  and  Arkansas,  c. 
It  is  to  be  noticed,  however,  that  this  view,  growing  from  the 
distinction  between  an  innocent  and  a  guilty  agent  in  case  of 
felony,  is  purely  technical,  based  on  an  arbitrary  fiction  of  the 
EngUsh  common  law  relating  to  felonies  alone,  and  not  touching 
the  question  of  general  jurisdiction.  Thus,  in  treason  and  misde- 
meanors, in  which  all  concerned  are  principals,  and  in  which, 
therefore,  the  rule  that  an  accessary  can  only  be  tried  in  the  place 
where  he  is  accessary,  does  not  obtain ;  all  parties  concerned  are 
liable  to  punishment  in  any  country  where  an  overt  act  is  per- 
formed. This  is  expressly  ruled  as  to  treason  ;  d  and  in  misde- 
meanors the  result  is  demonstrable.  If,  in  such  cases,  the  extra- 
territorial offender  acts  through  an  innocent  agent,  he  is  on  all 
sides  regarded  as  infra-territorially  liable.  If  he  acts  through  a 
guilty  agent,  he  is  indictable  for  conspiracy,  when  jurisdiction 
vests  in  any  country  in  which  an  overt  act  is  performed ;  e  or,  on 
the  same  reasoning,  he  may  be  so  indicted  as  principal  in  misde- 
meanor, or  as  inciter,  or  accessary  before  the  fact,  in  felony./ 

2  State  t;.  Wyckoff,  2   Vroom,  69  e  Ibid.      See  this  distinction    well 

(1864).  stated  in   State  v.  Chapin,  17   Ark. 

a  State  v.  Moore,  6  Foster,  448.  561.    See,  also,  R.  v.  Johnson,  6  East 

b  State  V.  Knight,  1  Taylor,  65.  See  R.  588. 

Smith,  ex  parte,  6   Bost.  Law  Rep.  /  Com.  v.  Smith,  11  Allen  (Mass.), 

57.  248 ;  R,  r.  Murdock,  2  Den.   C.  C. 

e  Sute  V,  Chapin,  17  Ark.  561.  298. 

d  Post,  §  2726. 
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And  even  as  to  felonies,  the  rule  that  the  absent  accessary  before 
the  fact  may  be  indicted  in  the  country  of  the  commission  has 
been  affirmed  in  Connecticut,  g    And  this  is  sound  law. 

It  is  conceded  that  to  secure  the  trial  of  a  subject  in  a  foreign 
land,  the  offended  sovereign  must  obtain  possession  of  the  person 
of  such  offender  by  process  of  extradition.  This  is  hereafter  fully 
discussed.  A  To  arrest  such  offender  in  a  foreign  sovereign's 
territory,  either  by  force  or  stealth,  is  a  violation  of  the  law  of 
nations.  Yet  though  so,  it  is  a  violation  of  which  the  offended 
sovereign  alone  has  a  right  to  complain.  The  person  so  arrested 
cannot  plead  the  unlawfulness  of  the  arrest  in  bar.  t 

8.   Offences  committed  ly  Aliens  in  Country  of  ArresL 
(a.)  Foreign  Late. 

§  210  q.  By  the  law  of  the  Continent  of  Europe,  all  residents 
are  bound  by  the  territorial  law.  "  Whoever,"  says  Bemer,  in 
his  authoritative  work  on  the  territorial  bounds  of  penal  juris- 
diction,/ "  enters  our  territory,  juridically  binds  himself  to  sub- 
mit to  the  laws  of  this  territory.  This  duty  is  the  more  imper- 
ative as  the  laws  which  exact  obedience  are  the  more  stringent. 
It  is  absurd  to  suppose  that  this  obedience  diminishes  or  ceases  in 
respect  to  those  laws  on  which  the  very  existence  of  the  com- 
munity is  staked."  k  And  it  is  even  held  in  Prussia  that  a  for- 
eigner, who  lingers  in  a  country  with  which  the  sovereign  of  his 
allegiance  is  at  war,  may  be  tried  for  treason  to  the  country  of 
his  residence,  if  he  aids  in  any  warlike  designs  against  it.  I 


g  State  v.  Grady,  84  Conn.  118; 
R.  V.  Brisac,  4  East,  164.  See  Ben- 
nett &  Heard's  Lead.  Cas.  2d  ed.  ii. 
p.  151 ;  Bishop's  C.  L.  i.  §  80.  As  to 
Warren  &  Costello's  case,  see  U.  S. 
Diplomatic  Correspondence,  1868,  pt. 
i.  pp.  51,  129.  For  a  report  of  these 
cases,  and  also  for  correspondence  con- 
cerning the  same,  see  same  volume,  pp. 
841-348. 

A  Post,  §  2954. 
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t  Brewster  v.  State,  7  Vt.  118  ; 
Scott,  ex  parte,  9  B.  &  C.  446 ;  4  M. 
&  R.  861. 

j  Berlin,  1858,  p.  83.  To  the  same 
effect  is  Heftier,  Strafrecht,  §  264, 
and  Holtzendorff,  Leipzig,  1870,  p. 
582. 

k  For  the  United  States  Alien  Act, 
authorizing  removal  of  alien  enemies, 
see  Brightly,  i.  p.  88. 

I  Preussiches  St.  G.  B.  §  70. 
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(J.)  Anglo-American  Law. 
^^  Local  allegiance,"  says  Blackstone,  ^^  is  such  as  is  due  from 
an  alien  or  stranger  bom,  for  so  long  time  as  he  continues  within 
the  king's  dominion  and  protection ;  and  it  ceases  the  instant 
such  stranger  transfers  himself  from  the  kingdom  to  another."  m 
Indictments  for  political  offences  of  all  grades  have  been  based  on 
this  form  of  allegiance,  n  In  Guinet's  case,  which  was  a  prosecu- 
tion in  the  United  States  circuit  court  in  Philadelphia  in  1795, 
for  fitting  out  in  Philadelphia  a  French  armed  yessel,  to  cruise 
against  England,  the  United  States  and  England  being  then  at 
peace,  the  point  that  the  defendant,  a  Frenchman  by  birth,  had 
entered  into  the  service  of  the  French  republic,  was  made  by  the 
defence,  1:>ut  was  treated  by  the  court  as  without  weight,  and  the 
defendant  was  convicted,  o  In  the  trial  of  the  Fenian  conspirators , 
in  England  and  Ireland  in  1868,  several  of  the  defendants  set  up 
alienage  and  citizenship  in  the  United  States,  as  a  defence,  but  in 
vain.  Mr.  Adams,  speaking  of  this  in  a  letter  to  Mr.  Seward  of 
May  2,  1868,  jo  says,  "  The  only  question  he,"  one  of  the  defend- 
ants, ^^  raises,  is  that  of  citizenship ;  but  even  that  relates  rather 
to  the  form  of  trial,  as,  on  the  merits,  even  his  being  admitted  to 
be  an  alien  would  not  shield  him  from  the  consequence  of  acts 
dangerous  to  the  peace  of  the  realm."  The  same  view  was  taken 
by  Mr.  Buchanan,  when  Secretary  of  State,  q  Such,  also,  is  the 
tenor  of  a  speech  by  Lord  Lyndhurst  in  the  House  of  Lords,  in 
March,  1853.  r  Nor  can  such  an  alien  divest  himself  of  the 
penal  incidents  of  his  acts  against  the  government  which  he  at- 
tacks, as  those  incidents  are  defined  by  the  lex  delicti  commisfi. 
Of  this  we  have,  in  1870,  an  English  illustration.  An  alien  was 
indicted  for  high  treason,  in  compassing  to  depose  the  Queen, 
and  in  levying  war  against  the  Queen.     The  material  overt  acts 

m  11.877.  residents.     So,  also,  as  to  the  neu- 

n  See   27    Howell's    St.   Tr.   627;  trality  acts.     Wh.  C.  L.  §  2779. 

Peltier's  case,  28  Ibid.  530.  p  Diplomatic  Cor.  U.  S.  1868,  pt.  i. 

0  Wharton's  St  Tr.  98.     See  Wh.  p.  192. 

C.  L.  §   2778-2782 ;   U.  S.  ».  Wilt^  q  See    Cockbum    on    Nationalty, 

berger,  5  Wheaton,  97 ;  Wh.  St.  Tr.  London,  1869,  p.  82,  for  other  authori- 

185.    The  act  of  31  July,  1861,  pun-  ties  to  this  effect. 

ishing  seditious  conspiracy,  applies  to  r  124  Hansard's  ParL  Deb.   1046, 

'*  persons  within  »ny  state  or  territory  cited  Wh.  Con.  of  L.  §  904. 

of  the  United  States,"  embracing  all 
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of  compassing  to  depose  the  Queen  were :  Ist,  conspiring  at 
Dublin,  to  raise  rebellion  and  levy  war  within  the  realm ;  and 
2dly,  levying  war  within  the  realm  at  various  places.  There 
was  evidence  that  he  was  a  member  of  the  directing  body  of  a 
treasonable  conspiracy  having  for  its  object  the  overthrow  of  the 
Queen's  government,  and  the  establishment  of  a  republic  in  Ire- 
land. There  was  also  evidence  that  he  had  planned  an  attack 
upon  the  castle  of  Chester,  in  England,  for  the  purpose  of  seisdng 
arms  there,  and  conveying  them  to  Ireland,  with  the  view  of 
raising  an  insurrection  there.  Evidence  was  also  given  that  the 
directing  body  had,  in  February,  1867,  given  orders  for  a  rising 
in  Ireland.  On  the  28d  February,  1867,  he  was  arrested  while 
attempting  to  land  in  Dublin.  On  the  5th  March,  1867,  he  be- 
ing in  custody,  an  insurrectionary  movement,  the  result  of  the 
commands  of  the  directing  body  of  the  conspiracy  broke  out  in 
several  places  in  Ireland,  and  various  acts  of  war  were  com- 
mitted :  It  was  held,  that  those  acts  of  war  were  receivable 
against  him  on  the  indictment  in  England,  s 

9.   OffenceB  by  Belligerent  Insurgents  in  Gauntry  of  Arrest, 

§  210  q^.  But  where  a  person  bearing  arms  commits  such 
illegal  acts,  within  our  territorial  limits,  by  command  of  his  own 
sovereign,  or  pretended  sovereign,  then  our  quarrel  is  with  the 
sovereign  and  not  with  the  subject,  provided  we  recognize  such 
sovereign  as  a  belligerent.  In  time  of  war  this  is  clear ;  it  being 
conceded  that  we  then  can  treat  such  offender,  if  captured  in  the 
illegal  act,  only  as  a  prisoner  of  war.  In  time  of  peace,  the 
better  opinion  is  that  the  same  rule  prevails.  If  our  laws  be  in 
this  way  infringed,  we  must  seek  redress  from  the  invading  sover- 
eign, and  not  from  the  subject  who  acts  as  the  latter's  subaltern. 
But  this  only  applies  to  cases  where  the  subject  is  an  officer  or 
functionary  of  the  foreign  sovereign,  and  the  foreign  sovereign 
adopts  his  act.  t  On  the  same  reasoning,  when,  as  in  the  case  of 
our  late  civil  war,  insurgents  are  recognized  as  belligerents,  then 

8  R.  V,  McCafferty,  1  Lr.  R.  C.  L.  the  New  York  supreme  court,  and  as- 

363 ;  10  Cox  C.  C.  60S.  serted  by  the  federal  goTemment.    See 

t  Wh.  Con.  of  L.  §  911 ;  The  Emu-  review  in  4  Bost  Law  Rep.  169 ;  and 

loufl,  1  Gall.  568 ;  People  v,  McLeod,  1  Am.  Law  Mag.  S4S.     And  see  also 

1   Hill  N.  Y.  877;   25  Wend.  483,  to  same  effect  opinion  of  U.  S.  Attorney 

where  the  principle  was  denied  by  General  in  the  Modoc  case,  June,  1873. 
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such  insurgents,  if  in  arms,  are  not  punishable  in  the  civil  courts 
for  acts  done  when  on  military  duty,  but  are  responsible  solely 
to  military  law,  according  to  the  rules  of  war.  u 

10.   Offence%  ly  Aliens  abroad. 

§  210  r.  Little  need  be  said  on  this  point,  as  no  attempt  has 
been  made  in  the  Anglo-American  prsGctice  during  the  last  cen- 
tury to  exact  penal  responsibility  from  aliens  for  offences  whose 
design,  consummation,  and  orbit  were  in  a  foreign  land.  It  is 
true,  as  has  been  seen,  that  where  an  alien  abroad  plans  an 
offence  to  be  conunitted  within  our  borders,  and  it  is  so  commit- 
ted under  his  directions,  he  becomes  penally  responsible  to  our 
courts.  V  But  unless  the  offence  by  some  such  process  comes 
within  our  jurisdiction,  the  offender  is  not  amenable  to  our 
courts.  t(^ 

11.   Offence%  committed^  part  in  one  JurUdiction  and  part  in 

another. 

§  210  8.  It  has  already  been  seen  x  that  a  person  who  when 
abroad  is  concerned  in  directing  a  crime,  may  be  punished  for 
the  same  if  arrested  in  the  place  where  the  crime  is  committed, 
though  he  was  at  the  time  both  of  commission  and  concoction 
out  of  the  latter's  jurisdiction.  In  such  cases  the  forum  delicti 
commiasi^  and  the  forum  deprehensionis^  coincide  ;  and  it  would 
scarcely  be  argued  that  the  jurisdiction  is  lost  for  the  purely 
artificial  reason  that  the  defendant  was  at  the  time  of  commis- 
sion in  another  land. 

§  210  t.  (a.)  Acce%%arie%  and  co-eonspirators.  —  As  has  been 
seen,  these,  in  treason  and  in  misdemeanors,  are  principals,  j/  The 
old  rule  was  that  the  accessary  is  to  be  tried  at  the  place  where 
his  guilty  act  took  place ;  though  now,  by  statutes  in  most  of  the 
United  States,  he  may  be  tried  in  the  court  having  jurisdiction 
of  the  principal  felon,  z  In  conspiracies,  by  the  same  law,  each 
conspirator  is  responsible  to  the  jurisdiction  in  which  any  overt 

u  Wh.  Con.  of  L.  §  909  ;  1  Hale,  w  See  this  point  fiilly  discussed  in 

433 ;  8  Inst  50 ;  Com.  v.  Holland,  1  Wharton's  Con.  of  Laws,  §  906. 

Duvall,   182;    Hammond  o.  State,  3  x  Ante,  §  210  m. 

Cold.  (Tenn.)  129  ;  though  see  U.  S.  y  Ante,  §§  184-146. 

V,  Greathouse,  2  Abbott  U.  S.  864  ;  z  Ante,  §§  95,  97,  100,  103,  104 ; 

post,  §  2739.  Wendell's    Blackstone,    iii.    p.    305, 

V  Ante,  260  m.  note. 
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act  by  any  of  his  oo-conspirators  is  done,  a  It  is  so,  also,  ac- 
cording to  ^the  Anglo- American  law,  with*  treason,  i  "Taken 
most  literally,"  it  was  said  by  Chief  Justice  Marshall,  in  Burr's 
case,  "  the  words  *  levying  of  war '  are  perhaps  of  the  same  im- 
port with  the  words  raising  or  creating  war ;  but  as  those  who 
join  after  the  commencement  are  equally  the  objects  of  punish- 
ment, there  would  be  probably  a  general  admission  that  the 
terms  also  comprehended  making  war,  or  carrying  on  war.  In 
the  construction  which  courts  would  be  required  to  give  these 
words,  it  is  not  improbable  that  those  who  should  raise,  create, 
make,  or  carry  on  war,  might  be  comprehended.  The  various 
acts  which  would  be  considered  as  coming  within  the  term,  would 
be  settled  by  a  course  of  decisions ;  and  it  would  be  affirming 
boldly  to  say,  that  those  only  who  actually  constitute  a  portion 
of  the  military  force  appearing  in  arms,  could  be  considered  as 
levying  war.  There  is  no  difficulty  in  affirming  that  there  must 
be  a  war,  or  the  crime  of  levying  it  cannot  exist;  but  there 
would  often  be  considerable  difficulty  in  affirming  that  a  particular 
act  did,  or  did  not,  involve  the  person  committing  it  in  the  guilt 
and  in  the  fact  of  levying  war.  If,  for  example,  an  army  should 
be  actually  raised  for  the  avowed  purpose  of  carrying  on  an  open 
war  against  the  United  States,  and  subverting  their  government, 
the  point  must  be  weighed  very  deliberately,  before  a  judge 
would  venture  to  decide  that  an  overt  act  of  levying  war  had 
not  been  committed  by  a  commissary  of  purchases  who  never 
saw  the  army,  but  who,  knowing  its  object,  and  leaguing  himself 
with  the  rebels,  supplied  that  army  with  provisions;  or  by  a 
recruiting  officer,  holding  a  commission  in  the  rebel  service,  who, 
though  never  in  camp,  executed  the  particular  duty  assigned  to 
him."  The  same  view  was  taken  by  the  English  and  Irish  courts 
in  dealing  with  the  Fenian  prisoners  in  1868.  e  But,  whatever 
may  be  the  technical  rule  in  this  respect  in  particular  states,  it  is 
clear  that  where  the  oflfence  can  be  divided  into  successive  stages, 
any  participant  may  be  prosecuted  for  his  particular  act  in  the 

a  R.  V.  Ferguson,  2   Stark.  N.  P.  b  Post,  §  2726. 

C.  489 ;   post,  §   277-284,   2360.     As  c  U.  S.  Diplbm.  Cor.   1868,  pt  i. 

to  Massachusetts  statute,  see  ante,  §  pp.  51,  193,  342;  Wb.  C.   of  L.  § 

95.  878. 
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place  of  such  act.  d  This,  in  reference  to  homicides,  is  in  several 
states  affirmed  by  statute,  e 

§  210  u.  (6.)  Continuing  offences.  —  Conflicts  of  jurisdiction 
may  be  claimed  when  an  offence  is  begun  in  one  country  to  take 
effect  in  another.  Supposing  a  libellous  or  forged  writing  be 
mailed  in  one  place  to  be  published  in  another,  or  an  explosive 
package  be  expressed  in  one  place  to  be  opened  in  another,  which 
is  the  place  of  the  commission  of  the  offence?  Arguing  by 
analogy  from  the  law  which  makes  the  place  of  performance  the 
seat  of  a  contract,/  we  would  conclude  that  the  place  of  consum- 
mation is  the  peculiar  seat  of  the  crime.  So,  in  fact,  under  the 
Anglo-American  common  law,  it  has  frequently  been  decided,  g 
though  a  concurrent  jurisdiction  exists  in  the  place  of  forward- 
ing or  mailing,  h  The  position  that  the  place  of  reception  has 
jurisdiction,  is  strengthened  by  the  accepted  doctrine  that  an 
act  designed  in  one  state,  and  consummated  in  another,  exposes 
the  perpetrator  to  an  action  for  damages  only  when  the  act  is 
unlawful  in  the  place  of  execution,  i  As  will  hereafter  be  seen, 
attempts  to  commit  crimes  are  cognizable  in  the  place  of  the 
attempt,  and  such,  a  fortiori^  is  the  case  with  conspiracies,  where 
the  conspiracy  is  the  gist  of  the  offence.  But  there  can  be  no 
question,  also,  that  all  parties  concerned  are  also  responsible  at 
the  place  where  the  offence  is  consummated,  k 

Since,  however,  a  crime  may  be  organized  in  one  country,  ad- 
vanced in  a  second,  and  executed  .in  a  third,  it  is  necessary  to 
conceive  of  the  crime  in  question  as  broken  up  into  several  sec- 
tions, committed  in  distinct  jurisdictions,  and  severally  cogniza- 
ble in  each.  That  such  is  the  case,  is  the  opinion  of  several 
eminent  jurists  ;  I  and  such  would,  no  doubt  (e.  g.  under  indict- 

d  Post  §§  608,  605.  150 ;  2  East  P.  C.    1120 ;  1   Campb. 

e  Ibid.  215 ;  2  Campb.  506  ;  Wend.  Blackst. 

/  Wh.  Con.  of  L.  §  897.    See  post,  iv.  p.  805.     See  R.  v.  Jones,  4  Cox 

S  2702  a.  C.  C.  198  ;  1  Den.  C.  C.  651. 

g  Ante,  §  210  p,  877 ;  R.  r.  Gird-  t  Wh.  Con.  of  L.  §  482-488,  929. 

wood,  1  Leach,  169 ;  People  v.  Griffin,  j  Post,  §  2696. 

2  Barb.  Sup.  Ct.  427 ;  Com.  v.  Bland-  k  Ant«,  §  210  o.    For  Mass.  Stat, 

ing,  3  Pick.  804 ;  People  v,  Rathbun,  see  ante,  §  95. 

21  Wend.  583.  I  Cited  Wh.  Con.  of  L.  §  927;  P. 

h  U.  S.  V.  Worrall,  2  Dall.  888 ;  Voet,  xi.  c.  i.  note  8  ;  Ortolan,  No. 

Whart.  St.  Tr.  189 ;  R.  v.  Burdett,  4  951 ;  Jul.  Clarus,  Sent.  y.  §  fin.  qu. 

B.  &  A.  95 ;  Perkins's  case,  2  Lewin,  82,  note  9 ;  Putter,  §  98,  and  see  also 
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ments  for  treason  or  conspiracy,  where  every  overt  act  would 
give  the  local  court  jurisdiction),  under  similar  circumstances,  be 
,the  practice  of  the  English  common  law.  And  the  same  reason- 
ing applies  to  all  offences  which  are  carried  on  in  two  or  more 
jurisdictions.  At  the  same  time  it  must  be  kept  in  mind  that  an 
attempt  to  commit  in  a  foreign  state  an  act  lawful  in  such  state, 
though  unlawful  in  the  place  of  the  attempt,  will  not  be  punish- 
able in  the  latter  state,  m 

§  210  V.  (c.)  Punishment  in  offences  mibject  to  two  or  more 
jurisdictions.  —  It  has  been  held  that  in  such  case,  in  adjusting 
the  sentence,  the  grade  of  the  consummated  offence  will  beiaken 
into  consideration,  and  a  punishment  adequate  to  the  whole 
imposed,  allowing  for  what  may  have  been  inflicted  by  other 
tribunals,  n  But  on  this  point  there  is  some  conflict.  Foreign 
jurists  have,  and  not  without  reason,  held,  that  when  an  illegal 
transaction  has  been  carried  on  in  several  territories,  each  terri- 
tory can  only  punish  for  that  segment  of  the  crime  committed 
within  its  own  bounds,  o  In  the  United  States  this  is  a  question 
of  growing  importance,  as  will  be  hereafter  seen,  o^ 

(d.)   Offences  in  Carriages  and  Vessels. 

§  210  w.  In  England,  by  statute,  j9  wherever  a  felony  or  mis- 
demeanor is  begun  in  one  comity  and  completed  in  another,  the 
venue  may  be  laid  in  either  county ;  and  q  offences  committed 
when  travelling,  may  be  laid  in  any  county  through  which  the 
passenger,  carriage,  or  vessel  passes.  Embezzlement  or  larceny 
can,  therefore,  in  England  be  tried  in  any  county  into  which  the 
spoils  of  the  offence  are  brought.  And  similar  statutes  exist  in 
most  of  the  United  States. 

reasoning    of  court    in    Pearson    v,  o  Ibid,  citing  CarpzoY,  Prac.  iii.  qu. 

McGowran,  3  B.  &  C.  700 ;  6  D.&  R.  110,  n.  28  ;  Putter,  p.  208 ;  Holtzen- 

616.  dorff;    1870,  p.  548;  but  see  as  to 

m  See  Wb.  Con.  of  L.  §  482-489,  Massachusetts,  ante,  §  95. 

925.    To  this  effect  are  decisions  ren-  ©i  Post,  §  541  a. 

dered  in  1856  by  the  supreme  court  at  p  7  Geo.  4,  c.  64,  §  12. 

Berlin.     See  Bar,  §  142,  note  8a  ;  and  q  7  Geo.  4,  c.  64,  §  18  ;  1  Yict  c. 

see  post,  §  2702  a.  86,  §  87. 

n  Wh.  Con.  of  L.  §  920.     See  par- 
ticularly,  post,  §  541  a. 
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(e.)  Asportation  in  Larceny. 
§.210  X.  As  will  be  hereafter  more  fuUy  seen,  when  goods  are 
stolen  in  one  country,  and  brought  by  the  thief  into  another 
country,  the  latter  country  by  the  English  common  law  has  no 
jurisdiction,  r  In  the  United  States,  however,  it  has  been  ruled 
to  be  within  the  constitutional  province  of  each  state  to  pass 
statutes  giving  the  country  of  arrest,  in  which  the  goods  are  so 
brought,  jurisdiction.  9  And  as  between  the  several  United 
States,  this  jurisdiction  has  been  in  Massachusetts,  Connecti- 
cut, North  Carolina,  Maryland,  Kentucky,  Mississippi,  Missouri, 
Iowa,  Oregon,  and  Ohio,  ruled  to  exist  at  common  law.  t  In 
other  states,  such  jurisdiction  was  held  not  to  exist  without  a 
statute ;  u  and  yet  a  statute,  conferring  the  jurisdiction,  has  been 
held  to  be  constitutional,  v  In  Vermont  it  has  even  been  held 
that  when  the.  goods  are  stolen  in  Canada  and  brought  into 
Vermont,  the  Vermont  courts  have  jurisdiction,  w 

(/.)  Homicide  where  Mortal  Blow  and  Death  are  in  Different 

States. 

§  210  y.  On  this  topic  the  older  cases  are  fluctuating ;  x 
though  by  the  statute  of  8  &  9  Geo.  4,  the  jurisdiction  was 
expressly  assumed.  This  statute,  however,  has  been  held  not  to 
apply  to  the  case  of  a  foreigner  dying  in  England  from  injuries 
inflicted  by  another  foreigner  on  a  foreign  vessel  on  the  high 
seas,  y    By  the  supreme  court  of  the  United  States  it  was  held 

r  Butler's  case,  13  Co.  55  ;  3  Inst.        u  State  v.  Le  Blanche,  2  Yroom, 


113;  Com.  v.  Uprichard,  3  Gray,  434; 
post,  §  1S12. 

8  People  V.  Burke,  11  Wend.  129 ; 
Hemmaker  v.  State,  12  Mo.  453 ; 
State  V.  Levy,  3  Stew.  123. 

t  Com.  V.  Andrews,  2  Mass.  14; 
Com.  V.  Holder,  9  Gray,  7 ;  State  t;. 
Brown,  1  Haywood,  100;  Cummings 
V,  State,  1  Har.  &  J.  840 ;  Ferrill  v. 
Com.  1  Duvall,  153;  Hamilton  v. 
State,  11  Ohio,  435  ;  State  v.  Ellis,  3 
Connect.  186;  Watson  v.  State,  36 
Miss.  593 ;  State  v.  Williams,  35  Mo. 
229;  State  v.  Bennet,  14  Iowa,  479; 
State  V,  Johnson,  2  Oregon,  115.  See 
post,  §  1817. 


82;  Simmons  v.  Com.  5  Bin.  619; 
People  r.  Gardner,  2  Johns.  477; 
People  V.  Schenck,  2  Johns.  479 ; 
State  V.  Rennels,  14  La.  An.  278. 

t;  Simmons  v.  Com.  5  Bin.  619; 
Simpson  v.  State,  4  Humph.  461 ;  Beal 
V.  State,  15  Ind.  878. 

10  State  V,  Bartlett,  11  Yt.  650 ;  S. 
P.  State  V.  Underwood,  49  Maine, 
181 ;  contra,  Com.  v.  Uprichard,  3 
Gray,  440. 

X  See  Co.  Lit.  74  &;  3  Inst.  48 ;  1 
Hale,  426,  500  ;  2  Hale  P.  C.  20,  163 ; 
post,  §  1052. 

y  H  V,  Lewis,  Dears.  &  Bell,  182 ; 
S.  C.  7  Cox  C.  C.  277. 
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that  without  a  special  statute,  the  jurisdiction  does  not  ex:ist  in 
the  federal  courts.  2  Statutes  conferring  the  jurisdiction  were 
subsequentiy  adopted,  a  In  Michigan  an  analogous  statute  was 
held  in  1860  to  be  constitutional,  and  a  prosecution  sustained  in 
a  case  where  the  blow  was  struck  on  a  river  in  Canada  and  the 
death  occurred  in  Michigan,  b  In  New  Jersey,  in  1859,  in  a  case 
where  the  constitutional  power  to  pass  such  a  statute  did  not  on 
the  record  arise,  it  was  declared  that  there  is  no  common  law 
jurisdiction  to  this  effect,  that  the  New  Jersey  statutes  did  not 
coyer  the  case  of  manslaughter,  and  that  an  indictment  charging 
a  felonious  assault  and  battery  in  New  York,  and  that  the  party 
injured  came  into  and  died  in  New  Jersey,  charges  no  crime  in 
New  Jersey.  {?  In  Massachusetts,  however,  the  constitutional 
question  was  elaborately  discussed  by  the  supreme  court  in 
1869,  upon  the  following  facts:  The  defendants,  one  a  citizen 
of  Maine,  and  the  other  a  British  subject,  were  convicted  in  the 
county  of  Suffolk  of  the  manslaughter  of  a  man  who  died  within 
the  county  of  injuries  inflicted  by  them  on  board  a  British  mer- 
chant ship  on  the  high  seas.  The  Massachusetts  statute  under 
which  the  defendants  were  convicted  provided,  that  "  if  a  mortal 
wound  be  given,  or  other  violence  or  injury  inflicted,  or  poison 
is  administered,  on  the  high  seas,  or  on  land  either  within  or 
without  the  limits  of  this  state,  by  means  of  which  death  ensues 
in  any  county  thereof,  such  offence  may  be  prosecuted  in  the 
county  vhere  the  death  happened."  It  was  held  by  the  supi'eme 
court,  that  there  is  nothing  in  the  Constitution  or  laws  of  the 
United  States,  the  law  of  nations,  or  the  constitution  of  the 
commonwealth,  to  restrain  the  legislature  from  enacting  such  a 
statute ;  and  consequently  there  being  no  other  ground  for  re- 
versal, the  conviction  was  sustained,  d 

z  U.  S.  V.  McGill,  4  Dall.  427  ;  S.        b  Tyler  v.  People,  8  Mich.  826. 
C.  1  Wash.  C.  C.  468  ;  U.  S.  v.  Arm-        c  State  v.  Carter,  8  Dutcher,  500. 
strong,  2  Curt.  C.  C:  446.  d  Com.  v.  Macloon,  101  Mass.  1. 

a  U.  S.  St.  1825,  c.  65  ;  1857,  c. 
116. 
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CHAPTER  V. 


FOBM  OF  INDICTMENT. 


I.  INDICTMENT      AS       DISTIN- 
GUISHED    FROM    INFORMA- 
TION, §  211. 
n.  STATUTES  OF  AMENDMENT, 
§915. 
m.  CAPTION    AND     COMMENCE- 
MENT, §  219. 
IV.  NAME  AND  ADDITION  OF  DE- 
FENDANT,   AND    NAME     OF 
PROSECUTORS    AND    THIRD 
PARTIES,  §  283. 
V.  TIME,  PLACE,  AND  VENUE,  § 

261. 
VI.  STATEMENT     OF     THE     OF- 
FENCE, §  285. 
Vn.  WRITTEN     INSTRUMENTS,    § 
305. 


Vin.  WORDS  SPOKEN,  f  361. 
IX.  PERSONAL  CHATTELS,  §  353. 
X.  OFFENCES       CREATED       BY 

STATUTE,  §  364. 
XI.  DUPLICITY,  §  381. 
Xn.  REPUGNANCY,  §  396. 
Xm.  TECHNICAL    AVERMENTS,    § 

898. 
XIV.  CLERICAL  ERRORS,  §  405. 
XV.  CONCLUSION      OF      INDICT- 
MENTS, §  410. 
XVI.  JOINDER  OF  OFFENCES,  §  414. 
XVII.  JOINDER  OF  DEFENDANTS,  § 

429. 
XVin.  LIMITATION     OF     PROSECU- 
TIONS,  §  486. 


L  INDICTMENT  AS  DISTINGUISHED  FROM  INFORMATION. 

§  211.  "  No  person  shall  be*lield  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  a  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service,  in  time  of  war,  or  public 
danger ;  nor  shall  any  person  be  subject,  for  the  same  offence,  to 
be  twice  put  in  jeopardy  of  life  or  limb  ;  nor  shall  be  compelled, 
in  any  criminal  case,  to  be  a  witness  against  himself ;  nor  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use,  without  com- 
pensation," a 

§  212.  "  The  first  clause,"  in  the  language  of  the  late  Mr. 
Justice  Story,  in  commenting  on  this  article,  "  requires  the  inter- 
position of  a  grand  jury,  by  way  of  presentment  or  indictment, 
before  the  party  accused  can  be  required  to  answer  to  any  capital 
and  infamous  crime  charged  against  him.  This  is  regularly  true, 
at  the  common  law,  of  all  offences  above  the  grade  of  common 
misdemeanor.  A  grand  jury,  it  is  well  known,  are  selected  in  a 
a  Const.  U.  S.  Amend,  art.  5. 
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manner  prescribed  by  law,  and  duly  sworn  to  make  inquiry,  and 
present  all  offences  committed  against  the  authority  of  the  state 
government,  within  the  body  of  the  county  for  which  they  are 
empanelled.  In  the  national  courts,  they  are  sworn  to  inquire 
and  present  all  offences  committed  against  the  authority  of  the 
national  government  within  the  state  or  district  for  which  they 
are  empanelled,  or  elsewhere,  within  the  jurisdiction  of  the  na- 
tional government.  A  presentment,  properly  speaking,  is  an 
accusation  made  ex  mero  motu  by  a  grand  jury,  of  an  offence, 
upon  their  own  observation  and  knowledge,  or  upon  evidence 
before  them,  and  without  any  bill  of  indictment  laid  before  them 
at  the  suit  of  the  government.  An  indictment  is  a  written  accu- 
sation of  an  offence  preferred  to,  and  presented  upon  oath,  as  true, 
by  a  grand  jury  at  the  suit  of  the  government.  Upon  a  present- 
ment, the  proper  officer  of  the  court  must  frame  an  indictment, 
before  the  party  accused  can  be  put  to  answer  to  it."  ( 

§  213.  "  There  is  another  mode  of  prosecution,  which  exists  by 
the  common  law  in  regard  to  misdemeanors ;  though  these  are 
ordinarily  presented  upon  indictments  found  by  a  grand  jury. 
This  mode  is  by  information,  usually  at  the  suit  of  the  govern- 
ment or  its  officers.  An  information  generally  differs  in  nothing 
from  an  indictment,  in  its  form  and  substance,  except  that  it  is 
filed  at  the  mere  discretion  of  th#  proper  law  officer  of  the  govern- 
ment ex  offiaio,  without  the  intervention  of  a  grand  jury.  This 
process  is  rarely  recurred  to  in  America ;  and  it  has  never  yet 
been  formally  put  in  operation  by  any  positive  authority  of  con- 
gress, under  the  national  government,  in  mere  cases  of  misde- 
meanor, though  common  enough  in  civil  prosecutions  for  penalties 
and  forfeitures."  c  In  Pennsylvania  there  is  a  constitutional  pro- 
vision against  proceeding  by  information  in  any  case  where  an 
indictment  lies  ;  d  and  the  same  restriction  exists  in  several  of  the 
other  states,  e  In  the  United  States  courts,  e^  in  New  York,/ 
and  in  Virginia,  jjr  the  limitation  is  confined  to  cases  of  infamous 
crime.  In  New  Hampshire,  it  obtains  in  all  cases  where  the 
punishment  is  death  or  confinement  at  hard  labor,  h    In  Ver- 

h  Story  on  the  Constitution,  657.  «i  U.  S.  v,  Shepard,  1  Abb.  U.  S.431. 

c  Ibid.  658.  /  Const,  art.  7,  sect.  7. 

d  Const,  art.  9,  sect.  10.  g  Davis's  C.  Law,  422. 

e  State  v.  Mitchell,   1   Bay,   267 ;  h  Rev.  Stat.  N.  Hamp.  457. 
Clearly  v,  Deliesseline,  1  McCord,  85. 
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mont,  a  distinction  of  the  same  character  is  made,  i  It  may,  in 
fact,  be  stated  as  a  general  rule,  that  the  provision  in  the  federal 
Constitution,  given  at  the  head  of  this  chapter,  applies  only  to 
cases  in  the  United  States  courts./  In  Massachusetts,  it  is  ex- 
plicitly declared  that  all  public  misdemeanors  which  may  be 
prosecuted  by  indictment,  may  be  prosecuted  by  information  on 
behalf  of  the  commonwealth,  unless  the  prosecution  be  restricted 
by  the  statute  to  indictment,  k  But  now  by  the  Gen.  Stat.  ch. 
158,  §  3,  all  criminal  prosecutions  must  be  by  indictment,  except 
(1.)  when  informations  are  expressly  authorized  by  statute  ;  (2.) 
in  cases  before  police  justices  ;  and  (3.)  in  courts-martial. 

§  214.  It  is  not  intended,  in  this  place,  to  consider  the  cases  in 
which  an  information  under  the  English  system  will  be  granted. 
The  question  is  fuUy  discussed  in  the  English  books ;  I  but  as  the 
cases  on  the  subject  in  this  country  are  extremely  imperfect,  and 
as  the  power  is  strictly  guarded  by  statute,  it  will  be  unnecessary 
here  to  enter  upon  the  examination.  An  information,  it  is  said, 
resembles  not  only  an  indictment,  in  the  correct  and  technical 
description  of  the  offence,  but  also  an  action  qui  tam^  in  which 
the  informer  must  show  the  forfeiture,  and  its  appropriation,  or 
at  least  the  proportion  given  him  by  the  statute,  m  So  far  as  the 
structure  of  an  information  is  concerned,  the  same  rules  apply  as 
obtain  in  cases  of  indictment. 

In  respect  to  amendment^  however,  there  is  a  difference  at 
common  law  arising  from  the  fact  that  an  information  emanates 
exclusively  from  the  attorney  general,  without  the  interposition 
of  a  grand  jury  ;  and  hence  he  alone,  with  leave  of  court,  is  au- 
thorized to  amend  it,  the  assent  of  a  grand  jury  not  being  re- 
quired, m^ 

i  Rev.  Stat.  Ver.  chap.  cii.  465 ;  Com.  v.  Cheney,  6  Mass.  847  ; 

j  State  V,  Keyes,  8  Vermont,  57;  Hill  v.  Davis,  4  Mass.  187;  firimmer 

State  V.  Jackson,  21   La.  Ann.  574;  v.  Long  Wharf,  5  Pick.  181;   Evans 

State  V.  Shumpert,  1  Richards.  (S.  C.)  v.  Com.  8  Mete.  458 ;  Welde  v.  Com. 

K.  S.  85;  Rowan  v.  State,  80  Wise.  2  Mete.  408.  See  also  Vanatta  t;.  State, 

129.  81  Ind.  210;  Vogel  v.  State,  81  Ind. 

k  Com.  V,  Waterborough,  5  Mass.  64. 

257,  259.  ml  State  v.  Rowley,  12  Conn.  101 ; 

I  I  Ch.  C.  L.  841 ;   Archbold's  C.  State  v.  Stebbins,  29  Conn.  463 ;  Com. 

P.  by  Jervis,  66  ;  Bum's  Justice,  20th  v.  Rodes,  1  Dana,  565 ;  R.  t;.  Seawood, 

ed.  by  Ch.  Bears,  title  Information.  2  Ld.  Ray.  1472 ;  R.  v.  Stedman,  Ibid. 

m  Com.  17.  Messenger,  4  Mass.  462,  1807. 
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II.  STATUTES  OF    JEOFAILS  AND   AMENDMENT. 

§  215.  It  will  be  obserred  that  no  inconsiderable  portion  of 
the  difficulties  in  the  way  of  the  criminal  pleader,  at  conunon 
law,  have  been  removed  in  England,  by  the  7  Geo.  4,  c.  64, 
sects.  20,  21,  and  in  several  of  the  states  by  statutes  containing 
similar  provisions. 

§  216.  By  the  English  statute :  — 

^'  No  judgment  upon  any  indictment  or  information,  for  any  felony  or 
misdemeanor,  whether  after  verdict  or  outlawry,  or  by  confession,  de- 
fault, or  otherwise,  shall  be  stayed  or  reversed  for  want  of  the  averment 
of  any  matter  unnecessary  to  be  proved,  nor  for  the  omission  of  the 
words  '  as  appears  by  the  record,'  or  of  the  words  ^  with  force  and  arms, 
or  of  the  words  '  against  the  peace,'  nor  for  the  insertion  of  the  words 
'  against  the  form  of  the  statute,'  instead  of  the  words  '  against  the  form 
of  the  statutes,'  or  vice  versa  ;  nor  for  that  any  person  or  persons  men- 
tioned  in  the  indictment  or  information  is,  or  are,  designated  by  a  name 
of  office  or  other  descriptive  appellation  instead  of  his,  her,  or  their 
proper  name  or  names;  nor  for  omitting  to  state  the  time  at  which 
the  offence  was  committed,  in  any  case  where  time  is  not  of  the  essence 
of  the  offence ;  nor  for  stating  the  time  imperfectly ;  nor  for  stating  the 
offence  to  have  been  committed  on  a  day  subsequent  to  the  finding  of 
the  indictment  or  exhibiting  the  information,  or  on  an  impossible  day, 
or  on  a  day  that  never  happened ;  nor  for  want  of  a  proper  or  perfect 
venue,  where  the  court  shall  appear  by  the  indictment  or  information  to 
liave  had  jurisdiction  over  the  offence ;"  and  (sect  21),  '^  that  where  the 
offence  charged  has  been  created  by  any  statute,  or  subjected  to  a  greater 
degree  of  punishment,  or  excluded  jfrom  the  benefit  of  clergy  by  any 
statute,  the  indictment  or  information  shall,  after  verdict,  be  held  suffi- 
cient to  warrant  the  punishment  prescribed  by  the  statute,  if  it  describe 
the  offence  in  the  words  of  the  statute."  n 

n  This    enactment,'  remarks    Mr.  over,  therefore,  all   these   objections 

Archbold,  applies    only    to    felonies  are  waived;  but  they  are,  it  would 

and    misdemeanors,    whether    prose-  seem,  still  equally  fatal  if  taken  by 

cuted  by  indictment  or  information,  demurrer.    If  the  defendant  succeed 

and  does  not  extend  to  informations  in  upon  demurrer,  the  judgment  is  not 

the  crown  office,  other  than  for  misde-  stayed  or  reversed,  but,  on  the  con- 

meanors,  or  to  coroners'  inquisitions  ;  trar}%  is  given  in  his  favor ;  and  the 

and  these  objections,  in  cases  to  which  words,  "  whether  after  verdict  or  out- 

the  act    applies,  will   no  longer  be  lawry,  or  by  confession,   default,  or 

available  either  in  arrest  of  judgment  otherwise"  do  not  extend  the  meaning 

or  on  a  writ  of  error.    By  pleading  of  the  clause  beyond  those  cases  in 
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In  the  United  States  :  — 

<'  It  shall  be  lawM  for  the  coart  to  allow  the  district  attorney  to  amend 
his  statement  or  complaint  (in  minor  offences  respecting  seamen)  at  any 
stage  of  the  proceedings,  before  verdict,  if,  in  the  opinion  of  the  court, 
such  amendment  will  work  no  injustice  to  the  accused ;  and  if  it  appear 
to  the  court  that  the  accused  is  unprepared  to  meet  the  charge  as 
amended,  and  that  an  adjournment  of  the  cause  will  promote  the  ends 
of  justice,  such  adjournment  shall  be  made  until  a  further  day,  to  be  fixed 
by  the  court"  (Act  of  July  16,  1862,  §  6.)  By  an  act  passed  at  the 
session  of  1872,  no  indictment  shall  be  deemed  insufficient  for  any  mat- 
ter of  form  which  does  not  tend  to  the  prejudice  of  the  defendant 

§  217.  In  Massachusetts :  — 

'^  No  indictment  ....  shall  be  quashed,  or  deemed  invalid,  nor  shall 
the  judgment  or  proceedings  thereon  be  arrested  or  affected,  by  reason 
of  the  omission  or  misstatement  of  the  title,  occupation,  estate,  or  degree 
of  the  defendant,  or  of  the  name  of  the  city,  town,  county,  or  place  of 
his  residence ;  nor  by  reason  of  the  omission  of  the  words,  ^  force  and 
arms,'  or  of  the  words  '  against  the  peace,'  nor  by  reason  of  omitting  to 
charge  any  offence  to  have  been  committed  contrary  to  the  form  of  the 
statute,  or  statutes ;  provided  that  such  omission  or  misstatement  do  not 
tend  to  the  prejudice  of  the  defendant"  (Rev.  Stat.  Mass.  chap.  130, 
§  U;  Gen.  Stat  ch.  172,  §  19.)  By  Gen.  Stat  1864,  ch.  250,  §  2,  aU 
objections  for  formal  defects  must  be  taken  by  demurrer  or  motion  to 
quash. 

§  218.  In  New  York  :  — 

No  indictment  shall  be  deemed  invalid,  nor  shall  the  trial,  judgment, 
or  other  proceedings  thereon  be  affected :  1.  By  reason  of  having  omit- 
ted the  addition  of  the  defendant's  title,  occupation,  estate,  or  degree ;  or 
by  reason  of  the  misstatement  of  any  such  matter,  or  of  the  town  or 
county  of  his  residence,  where  the  defendant  shall  not  be  misled  or  preju- 
diced by  such  misstatement ;  or,  2.  By  the  omission  of  the  words  '*  with 
force  and  arms,"  or  any  words  of  similar  import ;  or,  3.  By  reason  of 
omitting  to  charge  any  offence  to  have  been  committed  contrary  to  a 
statute,  or  contrary  to  several  statutes,  notwithstanding  such  offence  may 
have  been  created,  or  the  punishment  thereof  may  have  been  declared,  by 
any  statute  ;  or,  4.  By  reason  of  any  other  defect  or  imperfection  in  mat- 
ters of  form,  which  shall  not  tend  to  the  prejudice  of  the  defendant  o 
(2  Rev.  Stat  N.  Y.  part  iv.  ch.  ii.  title  4,  sect  51.) 

which  the  application  is  to  stay  or  re-  o  In  The  People  v.  Tredway  (3 
verse  the  judgment.  Archbold's  C.  P.  Barbour,  473),  this  statute  is  thus 
by  Jervis,  77.    Post,  §  869.  commented  on  by  Gridley,  J. :  **  The 
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In  Pennsylvania :  — 

LidictmentB  ruay  he  amended,  —  It  shall  be  lawful  for  any  court  of 
criminal  jurisdiction,  if  such  court  shall  see  fit  so  to  do,  to  cause  the  in- 
dictment for  any  offence  whatever,  when  any  variance  or  variances  shall 
appear  between  any  matter  in  writing  or  in  print,  produced  in  evidence, 
and  the  recital  or  setting  forth  diereof  in  the  indictment  whereon  the 
trial  is  pending,  to  be  forthwith  amended  in  such  particular  or  particu- 
lars, by  some  officer  of  the  court,  and  after  such  amendment  the  trial 
shall  proceed  in  the  same  manner,  in  all  respects,  as  if  no  such  variance 
or  variances  had  appeared.     (Rev.  Act  of  1860,  p.  434.) 

Immaterial  variances  between  indictment  and  proof  amendable.  —  If, 
on  the  trial  of  any  indictment  for  felony  or  misdemeanor,  there  shaU  ap- 
pear to  be  any  variance  between  the  statement  of  such  indictment  and 
the  evidence  offered  in  proof  thereof,  in  the  name  of  any  place  men- 
tioned or  described  in  any  such  indictment,  or  in  the  name  or  description 
of  any  person  or  persons,  or  body  politic  or  corporation,  therein  stated, 
or  alleged  to  be  the  owner  or  owners  of  any  property,  real  or  personal, 
which  shall  form  the  subject  of  any  offence  charged  therein,  or  the  name 
or  description  of  any  person  or  persons,  body  politic  or  corporate,  therein 
stated  or  alleged  to  be  injured  or  damaged,  or  intended  to  be  injured  or 
damaged,  by  the  commission  of  such  offence,  or  in  the  Christian  name 
or  surname,  or  both  Christian  and  surname,  or  other  description  what- 
soever of  any  person  or  persons  whomsoever  therein  named  or  de- 
scribed, or  in  the  name  or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described,  or  in  the  ownership  of  any  property  named 
or  described  therein,  it  shaU  and  may  be  lawful  for  the  court  before 
whom  the  trial  shall  be  had,  if  it  shall  consider  such  variance  not  mate- 
rial to  the  merits  of  the  case,  and  that  the  defendant  cannot  be  preju- 
diced thereby  in  his  defence  upon  such  merits j  to  order  such  indictment 
to  be  amended,  according  to  the  proof,  by  some  officer  of  the  court,  both 

question  presented  for  our  decision  is,  for  the  pri.<oncr,  that  such  a  coDstnic- 

-whether  this  statute  of  jeofails  was  in-  tion  of  the  act  went  far  beyond  the 

tended  to  relieve  the  criminal  pleader  intent  of   its  framers,  and  was  not 

from  setting  forth  in  the  indictment  warranted  by  any  sound  rule  of  intez^ 

the  facts  requisite  to  coAfer  jurisdic-  pretation.    But  we  are  constrained  to 

tion  on  the  officer  who  administers  an  say  that  the  question  is  no  longer  an 

oath, —  an  averment  which  would  seem  open  one.    It  has  been  directly  de- 

to  be  essentiai,  as  a  matter  of  sub-  cided  in  the  case  of  The  People  r. 

stance,  to  the  very  existence  of  the  Phelps,  5  Wend.  10 ;  and  the  princi- 

crime  of  perjury,  —  and  without  which  pie  again  reiterated  and  declared  to 

(in  analogous  cases)  in  civil  suits,  a  have  been  settled  in  the  former  case, 

pleading  would  be  held  insufficient.  I  in   The    People  v,  Warner,"     Ibid, 

confess  that  if  this  were  a  new  ques-  271. 
tion,  I  should  hold  with  the  counsel 
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in  that  part  of  the  indictment  wherein  said  varianoe  occurs,  and  in  every 
other  part  of  the  indictment  in  which  it  may  become  necessary  to 
amend ;  and  after  such  amendment,  the  trial  shall  proceed  in  the  same 
manner,  in  all  respects,  and  with  the  same  consequences,  as  if  no 
variance  had  occurred.  And  every  verdict  and  judgment  which  shall 
be  given  after  making  such  amendment,  shall  be  of  the  same  force  and 
effect,  in  all  respects,  as  if  the  indictment  had  originally  been  in  the 
same  form  in  which  it  was  after  such  indictment  was  made.    (Ibid.) 

In  this  state,  also,  all  formal  defects  must  be  objected  to  before 
swearing  jury,  o^ 

\_A8  to  effect  of  verdict  m  curing  errors^  see  post^  §  525.  Such 
statutes  are  constitutional ;  Rowan  v.  State^  30  Wise,  129 ; 
Lasure.  v.  State^  19  Oh.  St.  44.  As  to  decisions  on  amendments^ 
see  Com.  v.  Seymour^  2  Brewster^  567  ;  Rowan  v.  State^  30 
Wise.  129;  State  v.  Daugherty,  80  Texas,  360. 

In  Pennsylvania  it  is  said  that  the  name  of  the  owner  in  larceny 
can  he  stricken  out^  and  ^^  persons  unknown  "  inserted.  Com.  v. 
O^Brienj  2  Brewster,  566.  See  Phillips  v.  Com.  44  Penn.  St. 
197.] 

m.   CAPTION  AND  COMMENCEMENT. 

§  219.  The  caption  is  no  part  of  the  indictment  ;p  its  office  is 
to  state  the  style  of  the  court,  Ihe  time  and  place  of  its  meeting, 
the  time  and  place  where  the  indictment  was  found,  and  the 
jurors  by  whom  it  was  found  ;  and  these  particulars  it  must  set 
forth  with  reasonable  certainty,  p^  It  is  said,  also,  that  it  must 
show  that  the  venire  facias  was  returned,  and  from  whence  the 
jury  came,  or  it  will  be  fatal  on  demurrer,  q 

§  220.  In  England,  the  caption  in  general  does  not  appear 
until  the  return  to  a  writ  of  certiorari,  or  a  writ  of  error,  yet,  in 
case  of  high  treason,  the  defendant  is  entitled  to  a  copy  of  it  in 
the  first  instance,  after  the  finding  of  the  indictment,  in  order 
that  he  may  be  acquainted  with  the  names  of  the  jurors  by 
whom  it  was  presented,  r    It  forms  no  part  of  the  indictment,  t 

oi  Post,  §  525.  State,  4  Texas,  125;  Reeves  v.  State, 

p  State  V.   Gary,   36   N.   H.  359 ;     20  Ala.  33. 
State  V.  Thibeau,  30  Vt.  100;  People        q  State  r.  Hunter,  Peck's  Tenn.  R. 
V.  Bennett,  87  N.  Y.  117.  166.     See  Sute  v.  Fields,  Ibid.  140; 

p^  McClure  v.  State,  1  Yerg.  Tenn.     State  v.  Williams,  2  McCord,  301. 
R.  206,  per  White,  J. ;  U.  S.v.Thomp-        r  1  East  P.  C.  113;  Post.  2;  Ch. 
son,  6  McLean,  56  ;    State  v.  Conly,     C.  L.  327. 

39  Maine  (4   Heath),  78;  English  ».        t  People  i;.  Jewett,  3  Wendell,  319; 

Reeves  v.  State,  20  Ala.  33. 
213 


Digitized  by 


Google 


§  222.]  INDICTMENT  :  [BOOK  I. 

and  therefore  it  was  no  ground  for  arresting  judgment,  that  the 
indictment  does  not  show,  in  its  caption,  that  it  was  taken  in  the 
state ;  for,  it  is  said,  while  it  stood  on  the  records  of  the  court 
below,  it  appeared  to  be  an  indictment  of  that  court,  and,  when 
sent  to  the  supreme  court,  the  caption  of  the  record,  of  which 
it  is  a  part,  officially  certified,  renders  it  sufficiently  certain,  v 
If  wholly  omitted  in  the  court  below,  it  is  said  the  indictment 
may  nevertheless  be  sufficient,  as  the  minute  of  the  clerk  upon 
tne  bill,  at  the  time  of  the  presentment,  and  the  general  records 
of  the  term,  will  supply  any  defect  in  such  preface,  v  In 
North  Carolina,  it  was  held  that  a  caption  to  an  indictment  is 
only  necessary  where  the  court  acts  under  a  special  commis- 
sion.«; 

§  221.  The  following  is  the  English  form  of  a  caption  to  an 
indictment  in  a  court  of  quarter  sessions,  a; —  "  Westmoreland  : 
At   the   General   Quarter   Sessions   of    the    Peace,   holden    at 

Appleby  in  and  for  the  county  aforesaid,  the day  of , 

in  the year  of  the  reign  of   our  sovereign  Lady  Victoria, 

of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Queen, 
Defender  of  the  Faith,  before  A.  B.  and  C.  D.,  Esquires,  and 
other  their  associates,  justices  of  our  said  Lady  the  Queen,  as- 
signed to  keep  the  peace  of  our  said  Lady  the  Queen  in  the 
said  county,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors,  in  the  said  county  commit- 
ted, by  the  oath  of"  [the  grand  jurors,  naming  them],  "good 
and  lawful  men  of  the  county  aforesaid,  sworn  and  charged  to 
inquire  for  our  said  Lady  the  Queen,  and  for  the  body  of  the 
county  aforesaid,  it  is  presented,"  that  J.  S.,  late  of  Appleby, 
in  the  county  aforesaid,  laborer,  &c.,  so  continuing  the  indict^ 
ment.y 

Giving  only  the  initials  of  the  first  names  of  the  grand  jurors 
is  no  defect,  y^ 

§  222.  When  the  indictment  is    returned   from    an    inferior 

u  State  v.  Brickell,  1  Hawks  N.  C.        y  2  Hale,  166;   3   Burn's  Justice, 

R.  354;  1  Saunders,  250 d,n.  1.  29th  edition,  by  Chitty  &   Bears;  R. 

17.  State  17.  Gilbert,  13  Vermont  R.  t7.  Fearnly,  12  Leach,  425;  and  see 
647;    State  v.   Smith,  2  Harrington,     Forms,  4  Went.  41, 105,  182, 160, 174, 

682.  222;  6   Went.    1,   858,  857;    2  Stra. 

w  State  f.  Wasden,  N.  C.  Term  R.    865;  R.  v.  Warre,  2   Str.  698;  R.  r. 

163.  Hall,  1  T.  R,  820 ;  2  Hawk.  P.  C.  25. 

X  Jervis's  Archbold,  24.  y^  Stone  t;.  State,  80  Ind.  116. 
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court  in  obedience  to  a  writ  of  certiorari,  the  statement  of  the 
preyiouB  proceedings  sent  with  it  is  termed  the  schedule,  and 
from  this  instrument  the  caption  is  extracted,  z  When  taken 
from  the  schedule  it  is  entered  upon  the  record,  and  prefixed  to 
the  indictment,  of  which,  however,  it  forms  no  part,  but  is  only 
the  preamble  which  makes  the  whole  more  full  and  explicit,  a 
When  there  has  been  a  removal  by  certiorari,  its  principal  ob- 
ject is  to  show  that  the  inferior  court  had  jurisdiction,  and, 
therefore,  a  certainty  in  that  respect  is  particularly  requisite. 
Care  must  be  taken  duly  to  seti  t  forth,  for  if  there  be  no  cap- 
tion, or  one  that  is  defective,  the  error,  in  England,  may  be  taken 
advantage  of  on  arrest,  b 

§  223.  A  formal  statement  in  the  indictment  that  it  was 
found  by  the  authority  of  the  state  is  not  necessary,  if  it  appear, 
from  the  record,  that  the  prosecution  was  in  the  name  of  the 
state,  c  The  caption  must  set  forth  the  court  where  the  indict- 
ment was  found,  as  a  "  General  Session  of  the  Peace,"  "  the 
Court  of  Oyer  and  Terminer,"  &c.,  "  for  New  York  County," 
&c.,  so  that  it  may  appear  to  have  jurisdiction,  d  Next  to  the 
statement  of  the  court  follows  the  name  of  the  place  and  count]/ 
where  it  was  holden,  and  which  must  always  be  inserted ;  e 
and  though  it  may  be  enough,  after  naming  a  place,  to  refer  to 
"  the  county  aforesaid,"  yet,  unless  there  be  such  express  refer- 
ence to  the  county  in  the  margin,  or  it  be  repeated  in  the  body 
of  the  caption,  it  will  be  insuflBlcient./  This  is  necessary  in 
order  to  show  that  the  place  is  within  the  limits  of  the  jurisdic- 
tion ;  and,  therefore,  whether  the  caption  wholly  omit  the  place, 
or  do  not  state  it  with  sufficient  certainty,  the  proceedings  will 
be.  alike  invalid,  though  amendable  ;g  as  if  it  state  it  to  be 

z  1  Saund.  309.  ger,  127;   State  v.   Zule,  5   Halsted, 

a  2  Hale,  165;    Bac.  Ab.  Indict-  848. 

ment,  J.;  Burn,  J.,   Indictment,  ix. ;  e  Dyer,  69,  A.;  Cro.  Jac.   276;    2 

Williams,  J.,  Indictment,  iv.  Hale,  166  ;  2   Hawk.  c.   25,  s.  128  ; 

b  2  Sessions  Cases,   816;  1   Ch.  C.  Bacon  Ab.  Indictment,  i. 

L.327.  /Ante,   §  327,  828;   2  Hale,  180; 

c  Greeson  v.    State,    5    Howard's  3  P.  Wms.  489;  1    Saund.  808,   n.; 

Miss.  R.  33.  Cro.  £liz.  137,  606,  738. 

d  2  Hale,  165;  2  Hawk.c.  25,  s.  16,  g  Cro.  Jac.   276;  2   Hale,  166;  2 

17,   118,   119,   120;    Burns    Justice,  Hawk.  c.  25,  s.  128;  Bac.  Ab.  Indict- 

29th  ed.  by  Chitty  &   Bears,  Indict,  ment,  i. 
iz.;   Dean   v.  State,  Martin  &  Yer- 
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taken  only  at  the  town,  without  adding  ^^the  county  afore- 
said^^^  the  omission  will  yitiate.  h  But  though  the  name  of 
the  county  be  left  blank  in  the  margin  of  an  indictment  for  mis- 
demeanor, it  is  enough  if  the  county  be  stated  in  the  body  of  the 
indictment.  2  The  omission  of  North  Carolina,  in  an  indict- 
ment found  in  a  court  in  that  state,  where  the  name  of  the 
county  is  inserted  in  the  margin  or  body  of  the  indictment,  is 
not  a  cause  for  arresting  the  judgment./  An  indictment  in 
the  same  state,  containing  in  its  caption  a  statement  of  the 
term  in  these  words :  '*  Fall  Term,  1822,"  and,  in  the  body  of 
the  indictment,  charging  the  time  of  the  oflEence  in  these  words : 
"  On  the  first  day  of  August  in  the  present  year,"  ws^  held  good; 
and  it  was  said  that  there  was  no  necessity  for  stating  any  time 
in  the  caption  of  an  indictment  found  in  the  county  or  supreme 
courts,  k 

An  indictment  with  this  caption :  "  Commonwealth  of  Mas- 
sachusetts, Essex,  to  wit :  At  the  Court  of  Common  Pleas,  begun 
and  holden  at  Salem,  within  and  for  the  county  of  Essex,"  on  a 
certain  day,  sufficiently  shows  that  it  wajS  found  at  a  court  held 
in  this  commonwealth.  A;^  In  Massachusetts,  an  indictment 
which  purports  by  its  caption  to  have  been  found  at  a  court  of 
common  pleas  for  the  county  of  Hampshire,  and  in  the  body 
of  which  "  the  jurors  of  said  commonwealth  on  their  oath  pre- 
sent," sufficiently  shows  that  it  was  returned  by  the  grand  jury 
for  the  county  of  Hampshire.  P  And  where  an  indictment 
commenced :  '*  State  of  Maine,  Cumberland,  ss.  At  the  Su- 
preme Court  begun  and  holden  at  Portland,  within  the  county 
of  Cumberland,"  it  was  held  that  this  was  sufficient  to  show 
that  the  court  at  which  the  indictment  was  found  was  holden  for 
that  coimty  in  the  State  of  Maine.  A? 

§  224.  An  indictment  was  entitled  in  the  margin,  "  The  State 
of  Alabama,  Butler  County,"  and  in  the  body  of  the  indictment, 
it  was  recited  that  "the grand  jurors,  &c.,  of  the  county  of  Bitter^ 

h  Cro.  Eliz.  187,  606,  738,  761 ;  2  k^  Com.  v.  Fisher,  7  Gray  (Mass.),  - 

Hale,  166  ;  2  Hawk.  c.  25,  s.  128 ;  Bac.  492.     See  also  Jeffries  v.  Com.  12  AU 

Ab.  Indictment,!.;  Williams,  J.,  In-  len  145;    Com.  v.  Mullen,  13  Allen, 

dictment,  iv. ;  U.  S.  v.  Wood,  2  Wheel-  651. 

er's  C.  C.  836.  k^  Commonwealth   r.    Edwards,    4 

t  Teft  v.  Com.  8  Leigh,  721.  Gray  (Mass.),  1. 

j  State  V.  Lane,  4  Iredell,  118.  jfc3  State  v.    Conly,    89    Maine    (4 

k  State  V.  Haddock,  2  Hawks,  461.  Heath),  78. 
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upon  their  oaths  present,"  &c.  The  name  of  the  county  was 
not  again  repeated,  nor  was  any  other  county  named.  The 
offence  was  charged  to  have  been  committed  in  *'  the  county 
aforesaid."  It  was  held  that  the  indictment  was  not  defective, 
as  the  courts  are  bound  to  know  the  names  of  all  the  counties 
in  the  state;  and  there  being  no  such  county  as  Buter^  the 
words  "  in  the  county  aforesaid  "  must  refer  to  the  county  stated 
in  margin  of  the  indictment.  I 

So  where  it  appears  from  the  caption  of  an  indictment,  that 
the  prosecution  is  carried  on  "  in  the  name  and  by  the  authority 
of  the  State  of  Ohio,"  it  need  not  be  again  averred  in  the  suc- 
cessive counts  of  the  indictment ;  and  if  the  indictment  contains 
more  than  one  count,  and  a  nolle  prosequi  is  entered  as  to  the 
first,  the  remaining  counts  of  the  indictment  will  not  thereby  be 
rendered  defective  for  want  of  that  averment,  where  it  is  con- 
tained in  the  caption.  2^ 

§  225.  In  England  it  has  been  held  that  the  indictment  must, 
in  all  cases,  be  shown  to  have  been  taken  upon  oaih^  and  if  this 
allegation  be  omitted,  the  caption  cannot  be  supported,  m 

"  Oaths  "  for  "  oath  "  is  no  variance,  n 

An  indictment  purporting  to  be  presented  by  the  grand  jurors 
^^  upon  their  oath  and  affirmation,"  need  not  state  the  reasons 
why  any  of  the  jurors  affirmed  instead  of  being  sworn,  n^ 

§  226.  It  must  appear  on  the  face  of  the  record,  that  the  bill 
was  found  by  at  least  twelve  jurors,  or  it  will  be  insufficient,  e 
They  must  be  described,  also,  as  "good  and  lawful  men;"^ 
but  this  does  not  seem  to  be  absolutely  essential,  especially  when 
the  indictment  is  found  in  a  superior  court,  because  all  men  shall 
be  so  regarded  until  the  contrary  appear,  q    The  caption  then 

I  Reeves  0.  State,  20  Ala.  83.  o  Cro.  £112.  654;   2  Hale,  167;   2 

/I  Davis  r.  State,  19  Ohio  St.  270.  Hawk.  c.  25,  s.  16,  126;  1  Saund.  248, 

m  2Keb.  676;  1  Keb.  329;  1  Sid.  n.  1;  4  East,  175,  176;    Andr.  230; 

140;  3  Mod.  202;    2  Hale,    167;    2  Bac.  Ab.  Indictment,  i. ;  Burn,  J.,  In- 

Hawk.  c.  25,  sec.  126;  Bac.  Ab.  In-  dictment,  ix. ;  Williams,  J.,  Indict- 

dictment,    i. ;    Burn,   J.,  Indictment)  ment,  iv. 

ix. ;  Williams,  J.,  Indictment,  iv.  p  2    Hale,  167;  Cro.  Eliz.  751 ;  1 

n  State  v.  Dayton,  8  Zabr.  (N.  J.)  Keb.  629 ;  Cro.  Jac.  635. 

49.  q  2  Keb.  366 ;  2  Hawk;  c.  25,  s.  16, 

ni  Com.  V.  Brady,  7  Gray  (Mass.),  126 ;  Bac.  Ab.  Indictment,  i. ;  Bum, 

320 ;  Mulcahy  v,  R.  8  L.  R.  H.  L.  Cas.  J.,  Indictment,  ix. ;  Williams,  J.,  In- 

806.  dictment,  iv. 
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must  state  that  they  are  "  of  the  county  aforesaid^^'*  or  other  vill 
or  precinct  for  which  the  court  had  jurisdiction  to  inquire;  and 
if  these  words  are  omitted  the  whole  will  be  vicious,  r  The  cap- 
tion, by  implication  at  least,  must  show  that  the  grand  jury  were 
of  the  county  where  the  indictment  was  taken. «  Where  the 
commencement  of  the  indictment  was :  "  The  State  of  Missis- 
sippi, Wilkinson  County,  ss.  The  Circuit  Court  of  Wilkinson 
County,  October  Term,  1835,  thereof,  in  the  year  of  our  Lord, 
1835.  The  grand  jurors  of  the  State  of  Mississippi,  empanelled 
and  sworn  in  and  for  the  county  of  Wilkinson,  and  State  of  Mis- 
sissippi, upon,"  &c.,  it  was  held  that  the  record  presented  a  suf- 
ficient allegation  that  the  grand  jurors  were  of  the  State  of  Mis- 
sissippi, and  of  the  county  of  Wilkinson,  t  The  caption  of  an 
indictment  declaring  that  it  was  found  by  **  the  grand  jurors  of 
the  State  of  Wisconsin,  to  wit,  twelve  good  and  lawful  men," 
the  statute  of  the  state  requiring  that  there  shall  be  not  more 
than  twenty-three^  nor  less  than  sixteen  persons  sworn  on  any 
grand  jury,  is  bad,  and  the  indictment,  of  which  it  is  part,  will 
not  support  a  conviction,  t^ 

§  227.  The  commencement  of  an  indictment  in  these  words, 
"  The  grand  jurors  for  the  people  of  the  State  of  Vermont,  upon 
their  oath,  present,"  &c.,  is  sufiicient,  on  motion,  in  arrest  of 
judgment,  u    So  when  "  oaths  "  and  not  "  oath  "  is  used,  v^ 

§  228.  Where  it  appeared  by  the  record,  that  a  foreman  was 
appointed,  and  the  indictment  was  returned,  signed  by  him,  and 
the  caption  stated  that  the  grand  jury  returned  the  bill  into 
court  by  their  foreman,  it  was  held  sufficient  evidence  that  the 
bill  was  returned  by  the  authority  of  the  grand  jury,  t;  It  is  not 
necessary,  in  New  Jersey,  to  aver  the  specific  qualifications  of  the 
grand  jurors,  if  they  be  described  as  good  and  lawful  men ; «?. 
nor  that  the  grand  jurors  were  summoned   and   reckoned  as 

r  Tipton  v.    State,   Peck's   R.   8 ;        t  Woodsides  v.  State,  2  How.  Miss. 

Comwell  V,  State,  Martin  &  Yerger,  R.  655. 

147;  Cro.  Eliz.  667;  2  Keb.  160;   2        i^  Fitzgerald  v.  State,  4  Wisconsin, 

Hale,  167  ;  2  Hawk.  c.  25,  s.  16,  126  ;  895. 

Bac.  Ab.  Indictment,  i. ;  Burn,  J.,  In-        ti  State  v.  Nixon,  18  Vt.  (3  Washb.) 

dictment,  ix. ;    Williams,  J.,  Indict-  70. 
ment,  iv.  u^  Com.  v.  Sholes,  13  Allen,  554. 

8  Tipton  V.  State,  Peck's  Tenn.  R.        t;  Greeson  v.  State,  5  How.  Miss.  R. 

808;   per  Haywood  and   Beck,  JJ.,  38.     See  post,  §  497. 
corUrqij  White,  J.  to  State  v.  Price,  6  Halsted,  203. 
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sach.  X  It  was  formerly  usual  to  insert  the  names  of  twelve 
grand  jurors,  at  the  least,  in  the  caption ;  and  Lord  Hale  says 
that  this  is  necessary  ;  though,  as  has  just  been  seen,  it  is  now 
thought  enough  to  aver  that  twelve  united,  y  In  fact,  it  having 
lately  been  objected  upon  error,  that  the  caption  did  not  contain 
the  names  of  any  of  the  jurors,  the  House  of  Lords,  after  consult- 
ing the  judges,  affirmed  the  judgment ;  and  in  a  later  case  z  the 
chief  justice  agreed  that  the  insertion  of  the  names  is  not  nec- 
essary, a  •And  a  variance  in  the  names  of  the  grand  jurors  is 
not  fatal ;  b  nor  is  the  omission  of  the  word  "  grand  "  before 
"jurors."  61 

§  229.  When  an  indictment  purports  to  be  on  the  affirmation 
of  some  of  the  grand  jurors,  it  is  said,  in  New  Jersey,  that  it 
must  appear  that  they  were  persons  entitled  by  law  to  take  af- 
firmations in  lieu  of  oaths,  or  it  will  be  fatally  defective  ;  e  but 
such  is  not  the  u^ual  practice  ;  the  indictment  going  no  further, 
in  most  states,  than  to  aver  the  fact  of  its  being  made  on  the 
oaths  and  affirmations  of  the  grand  jurors. 

§  230.  If  the  caption  omit  to  state  the  grand  jury  were  sworn, 
it  will  be  presumed  they  were  sworn  ;  at  least  the  recital  in  the 
record  that  "  the  grand  jury  were  elected,  empanelled,  sworn,  and 
charged,"  will  be  sufficient,  d 

§  231.  In  New  York,  it  was  ruled  that  an  indictment  taken 
at  the  sessions  must,  in  the  caption,  state  that  the  grand  jury 
were,  then  and  there,  sworn  and  charged ;  the  omission  of  the 
words  "  then  and  there  "  being  fatal  on  motion  in  arrest  of  judg- 
ment ;e  but  the  contrary  was  held  in  Mississippi,  where  it  was 
said  that,  if  it  appear  from  the  record  that  the  grand  jurors 
were  sworn,  it  will  be  presumed  that  they  were  then  and  there 
sworn./ 

§  232.  Defects  in  the  caption  of  the  indictment,  as  not  naming 
the  judges,  the  jurors,  and  the  county,  which  would  be  fatal  if 

X  State  V.  Jones,  4  Halsted,  357.  fti  U.  S.  v,  Williams,  1  Clifford  C. 

y  R.V.  Aylett,  6  Ad.  &  EIL  247 ;     C.  6. 
2  Hale,  167.  c  State  v,  Harris,  2  Halsted,  361. 

2  R.  p.  Marsh,  6  Ad.  &  £11.  286.  d  McClure  v.  State,  1  Yerger,  206, 

a  R.  r.  Aylett,  6  Ad.  &  Ell.  247;     per  Catron,  J. 
Archbold,  by  Jervis,  24.  e  People  v.  Guernsey,  3  Johns.  Cas. 

h  State    V.  Norton,   3    Zabr.    88 ;     266. 
State  V.  Dayton,  Ibid.  49.  /  Woodsides  v.  State,  2  How.  Miss. 

R.  655. 
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the  indictments  were  removed  into  a  superior  court,  may  be  sup- 
plied in  the  court  in  which  it  is  taken  by  reference  to  other  rec- 
ords there,  g  And  in  New  Jersey,  it  is  said  that  it  may  be 
amended  in  the  supreme  court,  on  proper  evidence  of  the  facts ; 
or  the  certiorari  may  be  returned  to  the  court  below,  and  the 
amendment  made  there.  A  Such  also  is  the  practice  in  South 
Carolina.  % 

It  must  appear  in  each  count  of  an  indictment  that  it  was 
found  by  the  jurors  on  their  oaths,  y  and  a  want  of^such  alle- 
gation in  a  subsequent  count  will  not  be  aided  by  such  all^a- 
tions  in  a  former  count,  where  there  is  no  reference  to  such  former 
count  for  the  finding  of  that  fact,  h 

The  indorsement  upon  an  indictment  is  no  part  of  it.  1^ 

nr.  NAME  AND  ADDniON  OF  DEFENDANT,  AND  NAME  OF  PROSECUTOR 
AND  THIRD  PARTIES. 


1.  WhEK    DEFBHDAIIT    IB   A  GORPOBA- 

noN,  §  233. 

S.  How  OFTEN  THE  DEFEin>ANT'S 
HAKE  MUST  BE  BEPEATED,  AKD 
HOW  PAB  A  SUBBBQUBZVT  FtTLL 
KAMB  CUBES  A  FOBMEB  OMISSIOS, 
§234. 

3.  What  is  a  MisNOMEft,  §  236. 

4.  Alias  dictus,  §  237. 

5.  Defendant's  middle  names,  §  238. 


6.  ASBBEVIATIpNS  AND  INITIALS,  §  239. 

7.  WhEBE  defendant's  name  IS  UN- 
KNOWN, §  242. 

8.  Addition  and  mtstebt,  §  243. 

9.  Junior  and  seniob,  §  24^. 

10.  Descbiption  of  pabties  injured, 
and  thibd  parties,  and  herein 
of  persons  unknown,  §  250. 

11.  Genebal  bummabt  of  PBACTICE, 
§259. 


1.   TFAen  Defendant  is  a  Corporation* 

§  233.  The  indictment  must  be  certain  as  to  the  name  of  the 
person  indicted.  I  The  inhabitants  of  a  parish,  however,  in  Eng- 
land, may  be  indicted  for  not  repairing  a  highway,  or  the  inhab- 
itants of  a  county,  for  not  repairing  a  bridge,  without  naming 
any  of  them.m  So  in  Pennsylvania,  it  was  determined,  that 
where  an  act  of  assembly  directed  '^  the  president,  managers,  and 


g  U.  S.  V.  Thompson,  6  McLean, 
156 ;  English  v.  State,  4  Texas,  125 ; 
Pennsylyania  v.  Bell,  Add.  1 78 ;  Com. 
V.  Bechtell,  1  Amer.  Law  Journal, 
414. 

h  State  V,  Jones,  4  Halsted,  357; 
State  t;.  Norton,  3  Zabr.  33. 

i  State  V.  Williams,  2  McCord,  301 ; 
Vandyke  v.  Dare,  1  Bailey,  65.  See 
post,  §497. 
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j  Clark  r.  State,  1  Carter  (Ind-), 
253. 

h  State  V.  McAllister,  26  Maine 
(13  Shep.),  374. 

Ic^  Collins  V,  People,  39  HI.  233. 

I  Bac.  Ab.  Misno.  B. ;  Indict  s.  2 ; 
2  Hale,  176;  Cro.  C.  C.  84  ;  Chitt/s 
C.  L.  167.  Post,  §  695,  &c.,  as  to  what 
is  yariance  in  this  respect 

m  2  Roll.  Ab.  79 ;  Archbold  C.  P. 
25.     See  ante,  §  85,  &c. 
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company  "  of  a  certain  turnpike-road  to  remove  a  gate  on  the 
road,  that  an  indictment  would  not  lie  against  the  president 
and  managers,  individually^  for  not  removing  the  gate,  n  In 
Maine,  however,  it  is  said,  that  where  an  offence  is  committed  by 
virtue  of  corporate  authority,  the  individuals  concerned  in  its 
commission,  in  their  personal  capacity,  and  not  as  a  corporation, 
must  be  indicted  ;  o  and  in  Virginia  it  has  been  determined,  still 
more  broadly,  that  a  corporation  cannot  be  impleaded  criminaliter 
by  its  artificial  name  at  common  law.  p  But  for  all  disobedience 
to  statutes  and  derelictions  of  duty  the  better  opinion  is  that  a 
corporation  aggregate  may  be  indicted  by  its  corporate  name; 
which  name  must,  as  a  rule,  be  correctly  alleged,  as  it  existed  at 
the  time  of  the  offence,  q 

2.  How  often  the  Defendant  %  Name  must  be  repeated^  and  how 
far  a  subsequevt  Full  Nam^  cures  a  former  Omission, 

§  234.  In  an  indictment  the  name  of  the  defendant  should  be 
repeated  to  every  distinct  allegation  ;  but  it  will  suffice  to  men- 
tion it  once  as  the  nominative  case  in  one  continuing  sentence. 

An  indictment  against  "  Edward  Toney  Joseph  Scott,"  labor- 
ers, intended  for  Edward  Toney  and  Joseph  Scott,  is  bad.  q^ 

§  235.  If  the  surname  of  the  defendant  be  omitted  in  the  pre- 
senting portion  of  an  indictment,  the  defect  is  fatal,  though  the 
full  name  be  mentioned  in  subsequent  allegations  referring  to  the 
name  as  their  antecedent ;  as  where  the  grand  jurors  present  that 
"  Hawkins  "  did  falsely,  &c.,  pretend  that  he,  the  said  "  Hawkins 
Hand,"  had  a  large  amount  of  money,  &c.  And  the  defendant 
may  plead  in  abatement  that  his  name  is  not  '^  Hawkins,"  but 
**  Hawkins  Hand."  r 

n  Com.    t7.   Demuth,    12    Serg.   &  Railway  Co.  8  Ad.  &  El.  Q.  B.  223 ; 

Rawle,  889.  9  C.  &  P.  469 ;  Com.  v.  Phillipsburg, 

o  State  V,  Great  Works,  20  Maine,  10  Mass.    78;   Com.  v.  Dedham,  16 

R.  41.  Ibid.  142 ;  State  v.  Vermont  Cent.  R. 

p  Com.  V.  Swift  Run   Gap   Turn-  R  28  Vt.  683;  Com.  ».  Demuth,  12  S. 

pike  Co.  2  Virg.  C.  862.     See  ante,  &  R.  389.     See  McGary  v.  People,  6 

§  80,  &c.                      .  Hand.  (46  N.  Y.),  158. 

q  Ante,  §  85,  86;  R.  v.  Great  North  q^  State  v,  Toney,  18  Texas,  74. 

of  England  R.  R.  Co.  9  Q.  B.   815 ;  r  State  r.  Hand,    1    Eng.   (Ark.) 

R.  p.  Mayor,  &c.  of  Manchester,   7  165. 
£1   &  Bl.  453 ;    R  V.  Birm.  &  Glou. 
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8.   What  is  a  Misnomer. 

§  236.  A  plea  in  abatement,  in  the  language  of  Mr.  Chitty, 
has  always  been  allowed  when  the  Christian  name  of  the  de- 
fendant is  mistaken,  s  but  it  seems  formerly  to  have  been  sup- 
posed that  an  error  in  the  surname  was  not  thus  pleadable,  t 
But  it  is  now  the  settled  law  that  a  mistake  in  the  latter  is 
equally  fatal  with  one  in  the  former,  u  As  will  be  seen,  however, 
if  the  sound  of  the  name  is  not  affected  by  the  misspellings,  the 
error  will  not  be  material,  v  If  two  names  are,  in  original  der- 
ivation, the  same,  and  are  taken  promiscuously  in  common  use, 
though  they  differ  in  sound,  yet  there  is  no  variance,  w 

A  blank  in  either  Christian  name  or  surname,  is  ground  for 
a  motion  to  quash,  or  plea  in  abatement,  w^ 

4.  Alias  Dictus. 

§  287.  It  has  been  holden,  that  a  defendant  cannot  be  de- 
scribed with  an  alias  dictus  of  the  Christian  name,  x  but  a  man 
may  be  described  by  a  second  surname,  if  laid  under  an  aUas.  y 
The  surname  may  be  such  as  the  defendant  has  usually  gone  by 
or  acknowledged ;  and  if  there  be  a  doubt  which  one  of  two 
names  is  his  real  surname,  the  second  may  be  added  in  the  in- 
dictment after  an  alias  dictus^  z  thus,  "  Richard  Wilson,  other- 
wise called  Richard  Layer."     Proof  of  either  will-  be  enough,  z^ 


s  2  Hale,  176  237,  238 ;  2  Hawk.  c. 
25,  B.  68  ;  Bac.  Ab.  Ind.  6.  2,  Misn. 
B.;  Burn,  J.,  Indict ;  Gilb.  C.  P.  217. 
Post,  §  536. 

t  2  Hale,  176  ;  2  Hawk.c.  25,  s.  69  ; 
Burn,  J.,  Indict. ;  Williams,  J.,  Misn. ; 
Bac.  Ab.  Misn.  B. ;  Com.  t;.  Demain, 
Brightly  R.  441. 

u  10Ea8t,83;Kel.  11,  12. 

t;  10  East,  84;  16  East,  110;  2 
Hawkins,  c.  27,  s.  81.  Post,  §  258, 
597. 

w  2  Rol.  Ab.  135  ;  Bac.  Ab.  Misn., 
where  the  instances  of  this  principle 
are  stated  at  large. 

w^  Post,  §  518, 637. 
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X  1  Ld.  Raym.  562;  Willes,  554; 
Burn,  J.,  Indict.;  3  East,  111.  This 
doctrine,  it  is  said,  is  not  well  founded ; 
for,  admitting  that  a  person  cannot 
have  two  Christian  names  at  the  same 
time,  yet  he  may  be  called  by  two 
such  names,  which  is  sufficient  to  sup- 
port a  declaration  or  indictment,  bap- 
tism being  immaterial.  R.  T.  H.  26 ; 
6  Mod.  116  ;  1  Camp.  479. 

y  1  Leach,  420;  1  Hen.  7,  82  ;  Bro. 
Misn.  47. 

z  Bro.  Misn.  37. 

z^  State  V.  Graham,  15  Rich.  (S.C.) 
310. 
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5.  Defendant's  Middle  Names. 

§  238.  In  New  York,  it  has  been  determined  that  the  law 
never  recognized  more  than  one  Christian  name,  and,  therefore, 
when  the  middle  names  of  the  defendant  were  omitted,  the 
omission  was  right,  a  '  And  the  same  view  is  taken  in  Ohio  and 
Tennessee,  with  the  qualification  that  if  a  middle  name  is  never- 
theless set  out,  it  must  be  proved  as  laid,  h  In  Illinois  and  Cali- 
fornia the  last  point  has  been  differently  held,  h^  It  was  held  a 
misnomer,  however,  in  Massachusetts,  when  T.  H.  P.  was  in- 
dicted by  the  name  of  T.  P.  (?  And  in  Missouri,  it  has  been 
held  that  the  omission  of  the  first  name,  giving  only  the  middle, 
is  fatal.  (^ 

6.  Abbreviations  and  Initials. 

§  239.  Where  surnames,  with  a  prefix  to  them,  are  ordinarily 
written  with  an  abbreviation,  the  names  thus  written  in  an  in- 
dictment are  sufficient,  d 

§  240.  Where  a  man  is  in  the  habit  of  using  initials  for  his 
Christian  name,  and  he  is  so  indicted,  and  the  fact  whether  he 
was  so  known  is  put  in  issue,  and  he  is  convicted,  the  court  will 
not  interfere  on  that  ground,  e 

§  241.  If  a  man,  by  his  own  conduct,  renders  it  doubtful  what 
his  real  name  is,  he  is  answerable  for  the  consequences./ 

7.   When  Defendant's  Name  is  unknoum. 

§  242.  Where  the  name  of  the  prisoner  is  unknown,  and  he 
refuses  to  disclose  it,  he  may  be  described  as  a  person  whose 
name  is  to  the  jurors .  unknown,  but  who  is  personally  brought 
before  them  by  the  keeper  of  the  prison;^  but  an  indictment 
against  him  as  a  person  to  the  jurors  unknown,  without  some- 
thing to  ascertain  whom  the  grand   jury  meant  to  designate, 

a  Boozevelt  v.  Gardineri  2  Cowen,  d  State  v.  Kean,  10  N.  Hamp.  847. 

463  ;  People  ».  Cook,  14  Barb.  259 ;  See  Com.  v.  Kelcher,  8  Met.  (Ky.) 

S.  P.  State  V.  Manning,   14  Texas,    484,  where  "  Mrs. Kelcher "  was 

402.    State  v.  Williams,  20  Iowa,  98.  held  sufficient  on  demurrer. 

h  Price  17.  State,  19  Ohio,  428;  State  e  City  Coun.  v.  King,  4  McCord, 

V.  Hughes,  1  Swan  (Tenn.),  266.  487  ;  and  see  cases  cited  post,  §  255. 

fti  People  ».  Lockwood,  6  Cal.  205 ;  /Ibid.;    Newton     v.    Maxwell,    2 

Miller  ».  People,  89  111.  457.  Crompt.  &  Jer.  215. 

c  Com.  V,  Perkins,  1  Pick.  888.  g  Stater.  Angell,  7  Iredell,  27. 

ci  State  V.  Martin,  10  Mo.  391. 
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would  be  msiifficient.  h  The  practice  is  to  indict  die  defendant 
by  a  specific  name,  such  as  John  No-name,  and  if  he  pleads  in 
abatement,  to  amend  the  bill  by  inserting  the  real  name  which 
he  then  discloses,  by  which  he  is  bound.  This  course  is  in  some 
states  prescribed  by  statute.  A^ 

A  known  party  cannot  be  indicted  as  unknown.  A* 
The    Christian  name   may,  if  necessary,  be  averred  to  be 
unknown.  A* 

8.  Addition  and  Mystery, 

§  243.  Stat.  1  Henry  6,  c.  5,  in  force  in  most  of  the  United 
States,  specifies  the  following  additions :  "  Estate,  or  degree,  or 
mystery ;  "  and  also  the  addition  of  the  "  towns,  or  hamlets,  or 
places,  and  counties  of  which  they  were  or  be,  or  in  which  they 
be  or  were  conversant."  i  The  construction  ^ven  to  the  statute, 
in  England,  has  been,  that  the  words,  "  estate  or  degree,"  have 
the  same  signification,  and  include  the  titles,  dignities,  trades, 
and  professions  of  all  ranks  and  descriptions  of  men./  The 
defendant  should  be  described  according  to  his  present  degree, 
and  not  as  "  nuper  armiger^^'^  &c.,  which  is  insufficient,  i  It  is 
wrong  to  describe  a  man  as  possessed  of  any  dignity  which  he 
holds  in  any  nation,  except  England,  I  though  it  was  anciently 
said,  that  an  Irish  bishop  might  be  indicted  by  the  addition  of 
his  diocese,  m  A  nobleman  may  be  described  by  his  dignity 
obtained  by  creation,  as  earl;n  by  his  name  of  dignity,  as 
garter  ;o  an  inferior  person  by  his  reputed  degree  of  gentle- 
man, if  so  reputed,  though  only  a  yeoman  in  legal  understand- 
ing ;  p  but  if  he  be  not  so  reputed  the  mistake  wiU  be  fatal,  q 

A  R.  t7. ,  R.  &  R.  489.  force  in  Pennsylvania.  Com.  v.  France, 

h^  See  Geiger  v.  State,  5  Iowa,  484,  3  Brewster,  568. 

where,  under  such  a  statute,   it  was  k  Ibid.  670;  9  E.  4,  2;  22  £.  4,  8; 

held  necessary'  to    give    a    fictitious  21  H.  6,  3. 

name.  I  2   Leach,   547;  2    Salk.   451  ;    2 

h^  Po8t,§  251,  598.    Geiger  v.  State,  Hawk.  c.  28,  s.  109. 

5  Iowa,  484.   See  as  to  Christian  name,  m  Year  Book,  21  Hen.  6,  3,  4  ;  2 

Stone  17.  State,  80  Ind.  115 ;  Wilcox  o.  Hawk.  c.  23,  s.  109;  Bac.  Ab.  Misn.  B.  2. 

State,  31  Texas,  586.  n  2  Inst.   666  ;  Com.  Dig.  Indict 

A3  Kelley  r.   State,   25  Ark.   892;  G.  1. 

Bryant  r.  State,  86  Ala.  270.  o  Hawk.  c.   26,  s.   69;  Cro.  Elix. 

i  See,  as  to  Pennsylvania,  Roberts's  542 ;  Bac.  Ab.  Indict.  G.  2. 

Dig.  2d  ed.  374.  p  2  Inst.  668;    Com.  Dig.  Indict. 

;  2  Inst.   666.    This  statute  is  in  G.  1. 

q  Ibid. 
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The  omission  of  the  addition  is  fatal,  r  But  in  Indiana,  a  de- 
scription of  a  defendant  in  an  indictment,  by  the  addition  of  his 
degree  or  mystery,  and  place  of  residence,  is  not  necessary,  s 

§  244.  Mystery  means  the  defendant's  trade  or  occupation ; 
such  as  merchant,  mercer,  tailor,  schoolmaster,  husbandman,  la- 
borer, or  the  like,  t  Where  a  man  has  two  trades,  he  may  be 
named  of  either ;w  but  if  a  man  who  is  a  "gentleman"  in  Eng- 
land be  a  tradesman,  he  should  be  named  by  the  addition  of 
gentleman ;  v  in  all  other  cases  he  may  be  indicted  by  his  addi- 
tion of  degree  or  mystery,  at  the  option  of  his  prosecutor,  w 
The  additions  in  common  use  in  the  United  States  are  yeoman, 
laborer,  and  gentleman ;  and  there  are  few  cases  in  which  the 
defendant,  on  being  indicted  as  such,  has  pleaded  in  abatement. 
In  Virginia,  however,  where  the  common  law  distinctions  have 
been  carried  out  with  a  nicety  which  approaches  to  the  English 
practice,  it  has  been  held  that  the  difference  between  the  ad- 
dition of  laborer  and  yeoman  is  sufficient  to  abate  the  indict- 
ment. X 

In  most  of  our  states,  the  "  addition  "  is  now  made  superfluous 
by  statute,  x^ 

§  245.  Though,  when  there  is  no  name  at  all,  or  no  additioni 
the  correct  course  is  to  quash,  yet,  when  there  is  a  misnomer,  the 
proper,  and  indeed  the  only  method  of  meeting  the  error,  is  by 
plea  in  abatement,  y  A  plea  in  abatement,  however,  that  James 
Baker,  the  prosecutor,  is  a  husbandman,  and  not  a  laborer,  being 
demurred  to,  was  adjudged  bad.  z  The  additions  of  degree  or 
mystery  usually  given,  in  the  English  books,  are,  to  peers,  peer- 
esses, knights,  esquires,  clergymen,  and  gentlemen,  the  addition 
to  which  they  are  of  right  entitled ;  to  other  men,  the  addition 

r  State  v,  Hughes,  2  Harris  &  Mc-        x  Com.  v,  Sims,  2  Virg.  Cas.  874. 

Hen.    479;    Com.   v.   Sims,    2  Virg.  See  Com.  ».  Clark,  2  Virg.  Cas.  401. 

Cases,  874.  x^  See  ante,  §  217. 

$  State    V.   McDowell,    6    Blackf.        y  Com.  v.  Cherry,  2  Virg.  Cas.  20  ; 

49.  Smith  v.  Bowker,  1  Mass.  76  ;  State 

t  2  Hawk.  c.  38,  s.  111.  v.   Bishop,   15  Maine,  122  ;  Lynes  v. 

u  2  Inst.  658.  State,  5   Port.  236  ;  Com.  v:  Lewis,  1 

V  Ibid.  669.  Met.  151  ;  Com.  v,  Demain,  Brightly 

to  See  Mason  v.  Bushel,  8  Mod.  51,  R.  441 ;  State  v.  Nelson,    29  Maine 

52;    Howpoole    v.  Harrison,    1    Str.  (16  Shep.),  829.    Post,  §  618,  636. 

556;  Smith  v.  Mason,  2   Str.  816;  2       z  Haught  v.  Commonwealth,  2  Virg. 

Ld.  Raym.  1541.  Cas.  8. 
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of  yeoman  or  laborer ;  a  or  to  tradesmen,  &c.,  the  addition  oT 
their  mystery ;  to  widows,  the  addition  of  widows ;  to  single 
women,  the  addition  of  spinster  or  single  woman ;  to  married 
women,  usually  thus :  *^  Jane,  the  wife  of  John  Wilson,  late  of 
the  parish  of  C.,  in  the  county  of  B.,  laborer,"  though  ^^  matron  " 
is  not  fatal.  (  Laborer,  e  or  yeoman,  d  is  not  a  good  addition  for 
a  woman.     Servant  is  not  a  good  addition  in  any  case,  e 

§  246.  Any  addition  calculated  to  cast  contempt  or  ridicule 
on  the  defendant  is  bad ;  and  it  has  been  held,  in  Maine,  that 
the  addition  ^^  lottery  verider^^  when  the  defendant  was,  in  fact, 
a  lottery  broker^  is  hsA  on  abatement./ 

§  247.  Where  in  an  indictment  against  a  woman,  she  is  de- 
scribed as  A.  B.,  ^^  wife  of  C.  D.,"  these  latter  words  are  mere 
additions,  or  deBcriptio  personce^  and  need  not  be  proved  on 
trial.  ^ 

§  248.  The  defendant  must  be  described  as  of  the  town,  or 
hamlet,  or  place  and  county,  of  which  he  was  or  is,  or  in  whidi 
he  is  or  was  conversant,  h  In  Massachusetts,  Rhode  Island, 
Pennsylvania,  Louisiana,  and,  in  fact,  in  most  of  the  states,  the 
forms  in  common  use  give  the  addition  of  place,  as  ^^  late  of  the 

said  county,"  or  "  of  the  county  of ."     In  the  city  of  New 

York,  the  practice  is  to  charge  "  late  of  the ward  in  the 

city  of  New  York." 

9.  Junior  and  Senior. 

§  249.  Where  a  father  and  son  have  the  same  name,  and  are 
both  indicted,  the  Elnglish  rule  was  to  distinguish  them  by  nam- 
ing one  as  the  elder,  the  other  as- the  younger  ;i  though  such 
seems  no  longer  requisite.y  In  New  York,  Massachusetts,  and 
Maine,  however,  it  has  been  said  that  junior  is  no  part  of  the 
name.  A;    But  in  New  Hampshire,  it  was  held  that  when  L.  W. 

a  8  Mod.  51,  58;  1  Str.  556 ;  8  Str.  h  Arch.  C.  P.  87. 

816;  2  Ld.Raym.  1541.  t  1  Bulst.  183;   2  Hawk.  c.  25,  8. 

b  State  V.  JNelson,  29  Maine    (16  70;  Salk.  7. 

Shep.),  829.  j  Hodgson'a  case,  1  Lewin  C.  C. 

c  B.  V.  Fraiikl)ni,    8   Ld.   Baym.  286 ;  Peace's  case,  8  Bam.  &  Aid.  579. 

1179.  k  People  V.  Cook,  14  Barb.  259; 

d  2  Inst.  668.  Com.  v.  Perkins,  1  Fick.  888 ;  State  v. 

e  R  V.  Checkets,  6  M.  &  S.  88.  Grant,  22  Maine,   171.   See  Coit  v. 

f  State  V.  Bishop,  15  Maine,  122.  Starkweather,  8  Conn.  289;  Com.  v. 

g  Com.  V.  Lewis,  1  Mete.  151.  East  Boston  Ferry  Co.  18  Allen,  589. 
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and  L.  W.,  Junior,  being  father  and  son,  lived  in  the  same  town, 
and  the  indictment  averred  certain  acts  to  be  done  by  L.  W., 
evidence  was  not  admissible  to  show  that  they  were  done  by  L. 
W.  c/tmtor,  it  being  presumed  L.  W.  in  the  indictment  meant 
L,  W.  Senior,  I  In  New  York,  in  an  early  case,  it  was  said  that 
if  a  man  be  known  by  the  addition  of  ^^  junior'^  to  his  name,  an 
indictment  against  him,  without  that  addition,  is  not  conclusive 
that  he  was  the  person  indicted,  m 

!©•  Description  of  Parties  Injured  and  Third  Parties. 

§  250.  The  statute  of  additions  extends  to  the  defendant 
alone,  and  does  not  at  all  affect  the  description  either  of  the 
prosecutor,  or  any  other  individuals  whom  it  may  be  necessary 
to  name;n  and  therefore  no  addition  is  in  such  case  necessary, 
unless  more  than  two  persons  are  referred  to  whose  names  are 
similar,  d  It  is  enough  to  state  a  party  injured,  or  any  person 
except  the  defendant,  whose  name  necessarily  occurs  in  the  bill, 
by  their  Christian  and  surname ;  as,  for  instance,  ^^  on  John 
Slycer  did  make  an  assault,"  or,  the  ^^  goods  of  John  Nokes  did 
steal.^*  The  name  thus  given  must  be  the  name  by  which  the 
person  is  generally  known,  p 

When  the  name  of  a  corporation  is  given,  the  corporate  title 
must  be  strictly  pursued,  p^ 

§  251.  Unknown. —  Where  a  third  peison  cannot  be  described 
by  name,  it  is  enough  to  charge  him  as  a  ^^  certain  person  to 
the  jurors  aforesaid  unknown,"  q  which  is  correct,  if  the  party 

I  Stote  V,  Vittum,  9  New  Hamp.  v.  Haddock,  2  Haywood,  162 ;  Walters 

519 ;  controy  R.  v.  Peace,  3  Barn.  &  o.  People,  6  Parker  C.  R.  16. 
Aid.  679.  p^  McGary  v.  People,  6  Hand  (45 

m  Jackson  ex  dem.  Pell  v.  Provost,  N.  T.),  153  (1871);  overruling  S.  C. 

2  Gaines,  165.  2  Lansing,  227.     See  ante,  §  233. 

n  2  Leach,  861 ;  2  Alle,  182 ;  Bum,        q  2  Hawk.  c.  25,  s.  71 ;  2  East  P. 

J.,  Indictment ;  Bac.  Ab.  Indictment,  C.  651,  781 ;  Cro.  C.  0.  36  ;  Plowd.  85, 

G.  2  ;  R.  0.  Graham,  2  Leach,  547 ;  b;  Dyer,  97,  286  ;  2  Hale,  181 ;  State 

R.  V.  Ogilvie,  2  C.  &  P.  230 ;  Com.  v,  v.  Irvin,  5  Blackf.  348 ;  Willis  v.  Peo- 

Vamey,  10  Gush.  (Mass.)  402  *,  though  pie,  1  Scam.  399 ;  Goodrich  v.  People, 

see  R.  V.  Deeley,  1  Mood.  G.  C.  803 ;  3  Parker  C.  R.  622 ;  Com.  v.  Stoddard, 

4  G.  &  P.  578.  9  Allen,  280 ;  State  v.  McConkey,  20 

o  Ibid.  Iowa,  574 ;  Com.  v.  Sherman,  13  Allen, 

p  R.  V.  Norton,  Rus.  k  Ry.  510 ;  R.  248  ;  Brooster  v.  State,  15  Ind.  190; 

o.  Berriman,  5  Car;&  Pftyne,  601 ;  R.  State  i;.  Bryant,  14  Mo.  840.    See  Wh. 

0.  Williams,  7  Car.  &  Payne,  298 ;  Sute  Prec.  (2)  n.  (t). 
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is  at  the  time  of  the  indictment  unknown,  though  he  became 
known  afterwards,  r  Thus  an  indictment  for  harboring  thieves 
unknown  is  sufficient,  from  the  necessity  of  the  case,  and  the 
fain  presumption  which  exists  that  their  names  cannot  be  ascer- 
tained. 8  So,  upon  the  same  ground,  if  the  dead  body  of  a  per- 
son murdered  be  found,  and  it  is  impossible  to  discover  who  he 
was,  an  indictment  for  having  killed  some  one  unknown  would 
be  good.  8  ^  Nothing  is  more  common  when  the  owner  of  stolen 
property  is  unknown,  than  to  charge  him  as  such,  t    Such  cases. 


r  Com.  V,  Hendrie,  2  Gray,  603. 

8  Ibid.;  Stra.  186,497. 

$^  State  V,  Haddock,  2  Haywood, 
848 ;  R.  V.  Campbell,  1  Car.  &  K.  82; 
Reed  v.  State,  16  Ark.  499 ;  post,  note  t. 

i  2  East  P.  C.  651,  781 ;  1  Ch.  C. 
L.  212;  1  Hale,  181 ;  2  B.  &  Aid.  580. 
To  support  the  description  of  "  un- 
known," remarks  Mr.  Sergeant  Tal- 
fourd,  '*  it  must  appear  tliat  the  name 
could  not  well  have  been  supposed  to 
have  been  known  to  the  grand  jury." 
Reg.  r.  Stroud,  1  C.  &  K.  187.  "  Un- 
known" was  held  sufficient  where 
there  was  evidence  that  the  party  in- 
jured, a  bastard  child  who  died  at 
twelve  days  old,  unbaptized,  had  been 
called  by  its  mother,  Mary  Ann.  R.  v. 
Smith,  1  Mood.  C.  C.  402 ;  S.  C.  6  C. 
&  P.  151.  A  bastard  which  had  never 
acquired  a  name,  is  sufficiently  identi- 
fied by  showing  the  name  of  its  parent, 
thus :  "A  certain  illegitimate  male 
child  then  lately  born  of  the  body  of 
A.  B.  (the  mother)."  R.  v,  Mary  and 
Jane  Hogg,  2  M.  &  Rob.  380.  See  R. 
V.  Hicks,  2  Ibid.  302,  where  an  indict- 
ment for  child-murder  was  held  bad  for 
not  stating  the  name  of  the  child,  or 
accounting  for  its  omission.  A  bas- 
tard must  not  be  described  by  his 
mother's  name  till  he  has  acquired  it 
by  reputation.  R  v,  Clark,  R.  &  R. 
858 ;  Wakefield  r.  Mackey,  1  Phill.  R. 
134,  contra,  A  bastard  child,  six 
weeks  old,  who  was  baptized  on  a 
Sunday,  and  down  to  the  following 
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Tuesday  had  been  called  by  its  name 
of  baptism  and  mother's  surname,  was 
held  by  Erskine,  J.,  to  be  properly  de- 
scribed by  both  those  names  in  an 
indictment  for  its  murder ;  Reg.  r. 
Evans,  8  C.  &  P.  765 ;  but  where  a 
bastard  was  baptized  *<  Eliza,"  without 
mentioning  any  surname  at  the  cere- 
mony, and  was  afterwards,  at  three 
years  old,  suffocated  by  the  prisoner, 
an  indictment,  styling  it  "  Eliza  Wa- 
ters" that  being  the  mother's  surname, 
was  held  bad  by  all  the  judges,  as  the 
deceased  had  not  acquired  the  name 
of  Waters  by  reputation.  R.  v.  Ellen 
Waters,  1  Mood.  C.  C.  457 ;  2  C.  &  K. 
862.  (N.  B.  No  baptismal  register, 
or  copy  of  it,  was  produced  at  either 
trial.  Semh, :  "  Eliza  "  would  have 
sufficed.  See  R.  v.  Stroud,  I  C.  &  K. 
187,  and  cases  collected;  Williams  p. 
Bryant,  5  M.  &  W.  447.)  In  the  pre- 
vious case  of  R.  v.  Frances  Clark,  R.  & 
R.  358,  an  indictment  stated  the  mur- 
der of '  *  George  Lakeman  Clark,  a  base- 
born  infant  male  child,  aged  three 
weeks,"  by  the  prisoner,  its  mother. 
The  child  had  been  christened  George 
Lakeman,  being  the  name  of  its  reputed 
father,  and  was  called  so,  and  not  by 
any  other  name  known  to  the  witnesses. 
Its  mother  called  it  so.  There  was  no 
evidence  that  it  had  been  called  by  or 
obtained  its  mother's  name  of  Clark. 
The  court  held  him  improperly  laid 
Clark,  and  as  nothing  but  the  name 
identified  him  in  it,  the  conviction  was 
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however,  are  exceptions  to  the  general  rule,  that  wherever  the 
name  of  the  party  mjured  exists,  it  is  absolutely  necessary  to 
insert  it.u  But  if  the  owner  be  really  known,  the  allegation 
will  be  improper,  and  the  prisoner  must  be  discharged  from  that 
indictment,  and  tried  upon  a  new  one,  in  which  the  mistake  is 
corrected,  v     Discovery  of  the  name  %ubBeque7vtly  to  the  finding 


held  bad.  See  also  R.  v.  Sheen,  2  C.  & 
P.  684.  Howerer,  in  R.  t;.  Bliss,  8 
C.  &  F.  773,  an  indictment  against  a 
married  woman  for  murder  of  a  legiti- 
mate child,  which  stated  '^  that  she,  in 
and  upon  a  certain  infant  nude  child 
of  tender  yearsy  to  wit,  of  the  age  of 
six  weeks,  and  not  baptized,  feloniously 
and  wilfully,  &c.,  did  make  an  assault," 
Sec.,  was  held  insufficient  by  all  the 
judges,  as  it  neither  stated  the  child's 
name,  nor  that  it  was  *•*•  Mb  the  jurors 
unknown."  Semble :  it  would  have 
sufficed  to  state  him  "  as  a  certain 
male  child,  &c.,  of  tender  age,  that  is 
to  say,  about  the  age  of  six  weeks,  and 
not  baptized,  born  of  the  body  of  C. 
B.''  See  2  C.  &  P.  635,  n.  ;  see  also  R. 
V.  Sheen,  2  C.  &  P.  684.  Where  a 
party  is  as  usually  known  by  one  name 
as  another,  he  may  be  described  by 
either,  and  by  the  name  which  he  has 
assumed,  even  though  shown  not  to  be 
his  right  name.  R.  v.  Norton,  R.  &  R. 
509  ;  R.  V.  Berriman,  5  C.  &  P.  601 ; 
Anon.  6  C.  &  P.  408.  So  where  an 
indictment  charged  the  name  of  the 
person  slain  as  Marie  Gardiner,  alicu 
Maria  Bull,  and  the  proof  showed  her 
real  name  to  be  Maria  Frances  Bull, 
though  she  was  generally  known  by 
the  name  in  the  indictment,  it  was  held 
sufficient.  State  v.  Gardiner,  Wright's 
R  392.  If  a  false  description  be  added 
to  the  name,  as  if  a  female  felonionsly 
married  by  a  man  whose  wife  is  still 
alive,  be  described  as  a  "  widow,"  when 
she  is  known  to  be  a  single  woman,  the 
error  will  be  fatal,  though  no  descrip- 
tion of  her  was  requisite.  R.  v.  Deeley, 


1  Mood.  C.  C.  R.  803 ;  4  C.  &  P.  579 
(A.  D.  1831).  Where  the  party  in- 
jured has  a  mother  or  father  of  the 
same  name,  it  is  better  to  style  the 
prosecutor  "  the  younger,"  as  it  may 
be  presumed  that  the  parent  is  the 
party  meant ;  for  George  Johtison 
means  G.  J.  the  elder,  unless  the  con- 
trary is  expressed.  Singleton  v.  John- 
son, 9  M.  &  W.  67.  But  this  was 
held  immaterial,  when  it  is  sufficiently 
proved  who  Elizabeth  Edwards,  the 
party  described  assaulted,  was,  viz., 
the  daughter  of  another  Elizabeth  Ed- 
wards. R,  V.  Peace,  3  B.  &  Aid.  579. 
A  variance  in  the  name  or  identity 
of  the  party  laid  as  injured,  will  en- 
title the  prisoner  to  acquittal.  Dick- 
inson's Q.  S.  6th  ed.  213.  See  also, 
generally,  on  this  head,  2  Hale's  Pleas 
of  the  Crown,  edited  by  Stokes  and  In- 
gersoU,  n.  1,  to  which  work  the  prac- 
titioner is  referred,  as  being  at  the 
same  time  the  most  satisfactory  edition 
of  Hale  extant,  and  as  containing  a 
series  of  notes  of  much  learning  and 
accuracy.     See  1  Denn.  C.  C.  361. 

u  3  Camp.  264,  265 ;  2  Hawk,  c  25, 
s.  71 ;  Bum,  J.,  Indictment;  Cro.  C. 
C.  36 ;  Sum.  95 ;  Plowd.  85 ;  Keilw. 
25 ;  Dyer,  99 ;  Dalt.  C.  J.  131 ;  9  H. 
6,  45.  See  Buck  v.  State,  1  Ohio  St. 
R.  61. 

V  2  East  P.  C.  561,  781  ;  3  Camp. 
265,  note;  1  Hale,  512;  2  Hawk.  c. 
25,  s.  71 ;  2  Leach,  578  ;  R.  v.  Robin- 
son, 1  Holt,  595 ;  State  v.  Wilson,  30 
Conn.  600 ;  White  v.  State,  35  N.  Y. 
465 ;  R.  V.  Stroud,  2  Mood.  270.  Post, 
§  596-7. 
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of  the  bill,  however,  is  no  ground  for  acquittal,  v^  or  arrest  of 
judgment,  v^ 

It  would  seem  that  the  allegation  that  co-defendants  are 
'^  unknown,"  is  material,  and  may  be  traversed  under  the  plea  of 
not  guilty,  w  Thus  an  indictment  will  bad  against  an  accessary, 
stating  the  principal  to  be  unknown,  contrary  to  the  truth,  and 
the  judge  will  direct  an  acquittal,  x  The  test  is,  —  could  the 
grand  jury  by  reasonable  diligence  have  discovered  the  name; 
for  if  so,  the  name  must  be  averred,  y  But  it  is  not  enough  to 
defeat  the  bill,  that  the  same  grand  jury  found  another  bill  speci- 
fying the  "  person  unknown  "  as  "  J.  L."  z  Indeed,  it  is  the 
approved  practice,  in  cases  of  doubtful  ownership,  to  lay  the 
ownership  in  one  count  in  persons  unknown,  and  in  other  counts 
in  several  persons  tentatively.  Unless  it  be  proved  that  the 
grand  jury  had  adequate  notice  of  the  name,  ^^  unknown "  is 
enough,  a 

§  252.  Where  the  defendant  was  indicted  for  the  murder  of 
her  bastard  child,  whose  name  was  to  the  jurors  unknown,  and 
it  appeared  that  the  child  had  not  been  baptized,  but  that  the 
mother  had  said  she  would  like  to  have  it  called  Mary  Ann,  and 
little  Mary,  the  indictment  was  held  good,  b  An  indictment  for 
the  murder  of  ^^  a  certain  Wyandott  Indian,  whose  name  is  un- 
known to  the  grand  jury,"  is  valid,  and  sufficiently  descriptive 
of  the  deceased,  without  an  allegation  that  the  words  "  Wyan- 
dott Indian  "  mean  a  human  being,  b^ 

§  253.  When  munomer  may  be  r&f acted  a»  surplusages — If 
the  allegation  in  which  the  misnomer  appears  is  immaterial,  it 
may  be  rejected  as  surplusage,  c 

§  254.  Effect  of  omission  of  Christian  name  or  surname.  —  A 
mere  statement  of  the  Christian  name,  without  any  addition  to 

P  v^  Cheek  v.   State,  88  Ala.   227  ;  y  Blodget  v.  State,  S  Ind.  403 ;  R. 

Com.  t7.  Hill,  11  Cash.  137;  State  v,  v.  Robinson,  HoltN.  P.  595,  and  cases 

Bryant,  14  Mo.  840.  cited  ante,  note  L 

v^  People  V.  White,    55   Barbour,  z  R.  v.  Bush,  R.  &  R.  872.     See  1 

606;  8.  C.  82N.  Y.  465.     Post,  §  598.  Denn.  C.  C.  861. 

w  Barkman  v.  State,   8  £ng.  (18  a  Com.  p.  Hill,  11  Cush.  187;  Com. 

Arkans.)  708;  Cameron  v.  State,  Ibid.  v.  Tompson,  2  Cush.  551. 

712;    Reed   v.   State,   16   Ark.  499.  5  R.  v.  Smith,  1  Mood.  C.  C.  402. 

See  post,  §  598.  h^  Reed  v.  State,  16  Ark.  499. 

X  8  Camp.  264,  265 ;  2  East  P.  C.  c  Com.  p.  Hunt,  4  Pick.  252 ;  U.  S. 

781.  V.  Howard,  8  Sumner,  12.  Post,  §  622. 
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ascertaiii  the  precise  individual,  is  bad,  because  uncertain.  (2 
But  if  there  is  enough  to  explain  who  the  party  was,  it  will  be 
sufficient.  Thus  an  indictment  for  an  assault  on  John,  parish 
priest  of  D.,  is  sufficiently  certain,  and  if  the  defendant,  after 
verdict  of  not  guilty,  be  indicted  again,  with  the  addition  of  the 
prosecutor's  surname,  he  may  plead  his  former  acquittal ;  e  and 
an  indictment  for  larceny,  laying  the  goods  stolen  to  be  the 
property  of  Victory  Baroness  Tuckheim,  by  which  appellation 
she  had  always  acted  and  was  known,  was  held  good,  though  her 
real  name  was  Selima  Victoire./  So  an  indictment  for  forgery  of 
a  draft  addressed  to  Messrs.  Drummond  and  Company,  Charing 
Cross,  by  the  name  of  Mr.  Drummond,  Charing  Cross,  without 
stating  Uie  name  of  Mr.  Drummond's  partners,  was  held  suffi- 
cient.^ When,  however,  in  an  indictment  for  bui^lary,  the 
owners  of  the  house  were  described  as  A.  B.  and  C.  D.,  partners, 
Ac,  and  when  the  proof  was  that  the  house  belonged  to  the  firm 
of  B.  &  D.,  without  any  proof  as  to  their  Christian  names, 
it  was  held  that  the  variance  was  fatal,  g^ 

§  255.  InitialB^  it  seems,  are  a  sufficient  designation  of  the 
Christian  name,  if  the  party  uses  and  is  known  by  such  initials ;  h 
and  at  all  events  cannot  be  excepted  to  after  verdict.  % 
A  Christian  name  may  be  stated  to  be  unknown,  i} 
§  266.  Effect  of  errors  in  name  of  prosecutor.  —  A  variance, 
therefore,  or  an  omission  in  the  name  of  the  person  a^rieved,  is 
much  more  serious  than  a  mistake  in  the  name  or  addition  of  the 
defendant,  as  the  latter  can  only  be  taken  advantage  of  by  plea 
in  abatement,  while  the  former  will  be  ground  for  arresting  the 
judgment,  when  the  error  appears  on  the  record,  or  for  acquittal, 
when  a  variance  arises  on  the  trial,  y 

d  2  Hawk.  c.  25,  b.  71 ;  Bac.  Ab.  In-  h  State  v.  Anderson,  3   Rich.   1 72. 

dictment,  6.  2.   But  see  Starkie,  171,  State  v.  Bell,  65  N.  C.  318  ;  Stote  v. 

172;    6   St.    Tr.   805;    Moore,    466.  Black,  81   Texas,  560;  Yandermark 

Post,  §  596.  V,  People,  47  111.  122.   See  ante,  §  240 ; 

e  Dyer,  285  a ;  Keilw.  25 ;  2  Haw-  and  post,  §  596. 

kins,  c.  25,  s.  72 ;  Bac.  Ab.  Indictment,  t  Smith  v.  State,  8  Ohio,  294. 

G.  2.  See  Stockton  p.  State,  25  Texas,  t^  Bryant  v.  State,    36   Ala.  270; 

772.  State  r.   Bayonne,  28    La.   An.   78; 

/  2  I^ach,  861.  ante,  §  242. 

g  1  Leach,  248;  2  East  P.  C.  990.  j  1  East  P.  C.  514 ;  2  Leach,  774  ; 

g^  Doaneo.  State,  25  Ind.  495.  Post,  1  Ch.   C.  L.  217;  Haworth  v,  SUte, 

§  596.  Peck's  Tenn.  Rep.  89.   Post,  §  595-7. 
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§  257.  A  description  of  a  person  in  legal  proceedings  bj  the 
name  acquired  by  reputation  has  been  held  sufficiently  certain./* 
Thus  where,  in  a  case  of  homicide,  an  indictment  charges  the 
name  of  the  person  slain  as  Marie  Gardiner,  cdias  Maria  Bull, 
and  the  proof  shows  her  real  name  to  have  been  Maria  Frances 
Bull,  though  generally  known  by  the  name  in  the  indictment, 
it  is  sufficient,  k  In  another  case,  an  indictment  for  the  mur- 
der of  a  bastard  child,  which  described  the  prisoner  as  a  single 
woman,  stated  that  she,  being  big  with  a  male  child,  did  bring 
forth  the  said  child  alive,  and  that  she  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  with  force  and  arms,  at,  &c.  It  was 
held,  by  the  judges,  tiiat  the  child  was  sufficiently  described, 
although  the  indictment  neither  stated  the  name  of  the  child 
nor  that  its  name  was  to  the  jurors  unknown,  nor  that  it  had  no 
name.  I 

§  258.  Where  it  appears  that  the  party  injured  is  misnamed, 
or  that  the  owner  of  the  goods  or  house,  &c.,  is  not  the  person 
named  as  such  in  the  indictment,  the  variance  is  fatal,  and  the 
defendant  must  be  acquitted.  9n  But  should  the  name  proved 
be  idem  aonans  with  that  stated  in  the  indictment,  and  different 
.in  spelling  only,  the  variance  will  be  immaterial. n  Thus,  Se- 
grave  for  Seagrave;o  Benedetto  for  Beniditto;j9  Whyneard 
for  Winyard,  pronounced  Winnyard;j  Petris  for  Petries,  the 
pronunciation  being  the  same;r  "Hutson"  for  "  Hudson," « 
*form  no  variance.  But  it  has  been  decided  that  M'Cann  and 
M'Cam,^  Shakespear  and  Shakepear,t«  Tabart  and  Tarbart,t; 
Shutliff  and  Shirtliff,t£^  are  not  the  same  in  sound.     In  a  case  in 

j^  State  t\  Bell,  65  N.  C.  313.  17  Wis.  579;   and  see  fiilly,  post,  § 

k  State  V.  GardiDcr,  Wright's  Ohio  597. 

R.  392.  See  also  O'Brien  v.  People,  48  o  Williams  v.  Ogle,  2  Str.  889. 

Barbour,  274;  Kriel  v.  Com.  5  Bush  p  Ahibol  v.  Beniditto,  2  Taunt.  401. 

(Ky.),  862.  q  R.  v.  Foster,  R.  &  R.  412. 

/  R.  r.  Willis,  1  Car.  &  K.  722.  r  Petrie   v.  Woodward,   3    Caincs, 

m  2  East  P.  C.  651,  781 ;  Graham  219.   See  State  v,  Upton,  1  Devereux, 

V.  State,  40  Ala.  659.  513. 

n  State  v.  Bean,   19  Yt.  530.  See  s  State  v.  Hutson,  15  Mo.  512. 

post,  §  597.     See,  for  cases  of  this»  t  R.  v.  Tannett,  R.  &  R.  351. 

State  V,  France,  1  Overton,  434;  R.  u  R.  v.  Shakespear,  10  T.  R.  83. 

V.  Wilson,  2  C.  &  K.  527  ;  1  Den.  C.  v  Bingham  r.  Dickie,  5  Taunt  814. 

C.  284  ;  2  Cox  C.  C.  426;  Point  ».  w  1  Chit.  C.  L.  216;  3  Chit.  Burn, 

Stote,  37  Ala.  148;  State  v.  Lincoln,  341. 
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Pennsylvania,  it  was  even  held  that  Burrall  was  a  fatal  variance 
from  BurrilLa;  In  South  Carolina,  on  an  indictment  for  trading 
with  "  a  certain  slave  of  W.  G.^  named  Authron,"  a  trading  with 
Autrum  or  AtUrim  was  proved,  and  it  was  held  that  the  variance 
WBS  immaterial,  y 

What  is  idem  sonans  is  for  the  jury.z 

11.   0-eneral  Summary  of  Practice. 

§  259.  It  may  therefore  be  stated  in  brief : — 

1st.  A  variance  in  defendant's  name  or  addition  can  only  be 
taken  advantage  of  by  plea  in  abatement.  2^ 

2d.  A  blank  in  either  Christian  name,  surname,  or  addition 
can  be  taken  advantage  of  by  plea  in  abatement,  though  the 
proper  course  is  by  motion  to  quash,  a 

3d.  No  abatement  will  be  awarded  in  this  country  to  "  yeo- 
man" for  a  man,  or  "matron,"  or  "wife  of  C.  D.,"  or  "single 
woman,"  to  a  woman. 

4th.  Any  variance  in  sound  in  the  name  of  material  third  par- 
ties is  fatal  at  common  law,  it  being  the  duty  of  the  court  to 
order  an  acquittal,  though  such  acquittal  is  no  bar  to  a  second 
and  correct  indictment,  b 

§  260.  Certainty  to  a  common  intent,  is  all  that  is  required  in 
charging  misdemeanors;  the  same  certainty  of  averment  not 
being  required  as  in  charging  felonies,  e 

X  Com.  V.  Gillespie,  7  Serg.  &  R.  zl  Ante,  §  256 ;  post,  §  586 ;  State 

469.  V.  White,  32  Iowa,  17. 

y  State  v.  Scurry,  8  Rich.  68.  a  Ante,  §  245;  post,  §  518,  587. 

2  R.  r.  Davis,  2  Den.  C.  C.  281.  ft  Post,  §  697. 

See  People  v.  Ck>oke,  6  Parker  G.  R  c  Martin  v.  State,  6  Humph.  204. 
81.    Post,  §696-7. 
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V.    TIME,  PLACE,  AND  VENUE. 


1.  TlXB  MUST  BE  AVBRRKD,  BUT  HOT  OEH- 
ERALLT  XATERIAL,  §  261. 

2.  What  pbecision  is  bbcbssabt  nr  its 
statbxent,  §  264. 

8.  Initials  and  numerals,  §  265. 

4.  Double  and  obscure  dates;  cqntiii- 
UANDOS,  §  266. 

5.  Historical  epochs,  §  269« 


6.  Hour,  §  270. 

7.  Record  dates,  §  271. 

8.  "  Then  and  there,"  §  272. 

9.  Repugnant,  ruTURB,  or  imfossiblb 
DATES,  §  278. 

10.  Cases  where  date  is  material,  $ 
275. 

11.  Venue,  $  277. 


1.  !Rme  must  be  averred^  hut  not  generally  Material. 

§  261.  Time  and  place  must  be  attached  to  every  material 
fact  averred,  c^  but  the  time  of  committing  an  offence  (except 
where  the  time  enters  into  the  nature  of  the  offence)  may  be 
laid  on  any  day  previous  to  the  finding  of  the  bill,  during  the 
period  within  which  it  it  may  be  prosecuted,  d 

To  assign  the  day  as  that  of  the  finding  of  the  bill  is  bad.  JP^ 

§  262.  If  a  day  cei-tain  be  laid  before  the  finding,  other  insen- 
sible dates  may  be  rejected  as  surplusage,  e 

§  263.  Sundays.  —  The  statement  of  the  day  of  the  month, 
in  an  indictment  for  an  offence  on  Sunday,  though  the  doing  of 
the  act  on  that  day  is  the  gist  of  the  offence,  is  not  more  mate- 
rial than  in  other  cases ;  and  hence,  if  the  indictment  charge  the 
offence  to  have  been  committed  on  Sunday,  though  it  names  the 
day  of  the  month  which  does  not  fall  on  Sunday,  it  is  good./ 
But  "  Sunday"  or  "  Sabbath"  must  be  averred./^ 

"  Sabbath"  for  "  Sunday"  is  said  to  be  no  variance./* 

c^  State  V.  Beckwith,  1  Stewart,  Cowen,  660;  State  v.  Magrath,  19 
818;  Sanders  v.  State,  26  Texas,  119; 
Stote  t;.  Slack,  80  Texas,  8^4 ;  1  Chit, 
on  Pleading,  4th  ed.,  Index,  tit. Time; 
R.  V.  HoUond,  5  T.  R.  607 ;  R.  v.  Ay- 
lett,  1  T.  R.  69;  Stand.  95  a;  R.  v. 
Haynes,  4  M.  &  S.  S4 ;  State  o.  Ba- 
ker, 4  Reding.  52 ;  State  v.  Walker, 
14  Mo.  898 ;  Roberts  v.  State,  19  Ala. 
526;  State  v.  Hanson,  39  Maine  (4 
Heath),  837;  Crichton  v.  People,  6 
Parker  C.  R.  868 ;  People  v.  Littlefield, 
5  Cal.  855 ;  though  see  State  v.  Bar- 
nett,  8  Kansas,  250. 

d  Shelton  v.  State,  1  Stew.&Por.  208 ; 
M'Dade  v.  State,  20  Ala.  81 ;  Stark. 
C.  P.  58;  People  v.  Van  SantYoord,  9 
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Mo.  678;  Com.  v.  Dillane,  1  Gray, 
488;  Cook  v.  State,  11  Georg.  58; 
Wingard  r.  State,  18  Georgia,  896; 
U.  S.  V.  Bowman,  2  Wash.  C.  C.  R. 
828 ;  McBryde  v.  State,  84  Ga.  202. 
Post,  §  599. 

d^  Joel  V.  State,  28  Texas,  642. 

e  State  t;.  Woodman,  8  Hawks,  884; 
Cook  17.  State,  11  Georg.  58;  Wells  v. 
Com.  12  Gray,  826.    Post,  §  266. 

/  State  V.  Eskridge,  1  Swan  (Tenn.), 
418 ;  People  v.  Ball,  42  Barbour,  824 ; 
State  V.  Drake,  64  N.  C.  589.  Post, 
§275. 

/I  Post,  §  275. 

/3  State  V.  Drake,  64  N.  C.  589. 
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Videlicet.  —  A  videlicet  (i.  e.  "that  afterwards,  to  wit,"  &c.) 
was  ujsed  by  the  old  pleaders  when  they  wished  to  aver  a  date 
or  other  fact  tentatively,  for  information,  without  binding  them- 
selves to  it  as  a  matter  of  essential  description,  a  variance  in 
respect  to  which  would  be  fatal.  Hence  it  has  been  held  in 
England  (though  tiiere  is  some  confusion  in  the  authorities  in 
this  respect)  that  the  videlieet  can,  if  repugnant,  be  stricken  out 
as  surplusage,  when  there  is  enough  remaining  to  make  out  the 
charge./* 

After  verdict,  to  support  an  indictment,  and  to  show  that  the 
provisions  of  a  statute  have  been  complied  with,  dates  laid  under 
a  videlicet  may  be  taken  to  be  true./^ 

Before  verdict,,  however,  and  at  common  law,  dates  laid  in  a 
videlicet^  when  time  is  material,  may  be  traversed ;  and  hence, 
if  laid  insensibly,  will  vitiate  the  context.  In  other  words,  when 
an  allegation  is  material,  accuracy  in  stating  it  cannot  be  dis- 
pensed with  by  thrusting  it  into  a  videlicetf^ 

2.   What  Precisian  is  Necessary  in  its  Statement 

§  264.  It  is  requisite,  with  some  exceptions,  to  name  both  the 
day  and  yefjx.  The  month  without  the  year  is  insufficient,  j|r  and 
so  when  the  month  is  ^ven  but  the  day  is  left  blank.  ^^  If  the 
date  be  laid  in  blank,  so  that  it  does  not  appear  if  the  offence 
was  barred  by  limitation  or  not,  the  judgment  will  be  arrested,  h 
But  in  Pennsylvania  it  has  been  determined  that  where  the  com- 
mencement of  the  indictment  was  "  December  Session,  1818," 
and  the  offence  was  chaiged  to  have  been  committed  on  the 
twelfth  day  of  August,  in  the  year  aforesaid^  the  time  was  suffi- 
dentiy  expressed,  i  And  it  was  said  in  another  case,  that  it  was 
not  fatal  to  aver  the  "  first  March,",  instead  of  the  first  day  of 

/>  RyallB  9.  Reg.  (in  error),  11  Q.  B.  Faine  v.  Fox,  16  Mass.  129;  2  Saond. 

781 ;  18  L.  J.,  M.  C.  69.  —  Exch.  Cham.  291 ;  1  Ch.  C.  L.  226. 

Bnt  see  post,  People  v.  Jackson,  cited  g  Com.  Dig.  Ind.  s.  2. 

post,  §  623;  and  see  Mallettv.  Steven-  ^  Clark  o.  State,  84  Ind.  486. 

son,  26  Conn.  428;  where  the  mdelicit  h  State  v.  Beckwith,  1  Stew.  818; 

was  held    to  narrow  the    preceding  State    v,  Roache,  2   Haywood,  532; 

averment.  Jane  v.  State,  8  Missouri,  45. 

/4  R  V.  Scott,  Dears.  &  B.  C.  C.  t  Jacobs  v.  Com.  5  Serg.  &  Rawle, 

47.  815;  though  see  Com.  v.  Hutton,  5 

/5  See    State  r.  Phinney,  82  Me.  Gray  (Mass.),  87. 
440;   State  v.  Haney,  1  Hawks,  460; 

285 


Digitized  by 


Google 


§  266.] 


INDICTMENT : 


[book  I. 


March,  y  An  indictment,  not  containing  the  year,  bnt  referring 
to  the  caption  (which  does  contain  the  year),  in  this  manner, 
"in  the  year  of  our  Lord  aforesaid,"  was  held  to  be  bad,  as  the 
caption  was  no  part  of  the  indictment,  i 

S.  Initials  and  Numerals.' 

§  265.  It  has  been  said  that  the  omission  of  the  phrase,  "  the 
year  of  our  Lord,"  is  fatal,  I  though  it  is  ruled  that  A.  D.,  in 
initials,  will  be  sufficient; in  and  the  better  opinion  is  that  both 
may  be  dispensed  with,  n  The  dates  may  be  ^ven  in  Arabic 
figures.  (7 

In  Massachusetts,  a  complaint  which  charges,  in  words  at 
length,  the  time  of  the  commission  of  an  offence,  is  not  affected 
by  the  addition,  in  figures,  of  the  date  when  the  complaint  is 
made.o^ 

4.  Double  and  Obscure  Dates;  eontinuandos. 

§  266.  To  aver  that  the  defendant,  on  divers  days,  committed 
an  offence,  is  bad ;  and  so  where  two  distinct  days  are  averred,  p 
but  it  is  sufficient  to  state  that  on  a  day  specified,  as  well  as  on 
certain  other  days,  he  kept  a  gaming  house,  a  tippling  house,  or 


j  Simmons  v.  Commonwealth,  1 
Rawle,  142. 

k  State  V.  Hopkins,  7  Blackf.  494. 

I  Whitesides  v.  People,  1  Breese,  R. 
41 ;  though  see  State  v.  Haddock,  2 
Hawks,  461 ;  State  v,  Dickens,  1  Hay- 
wood, 406.    Post,  §  408. 

m  State  v.  Hodgeden,  8  Yer.  481 ; 
State  V.  Reed,  35  Maine  (5  Red.), 
489. 

n  State  v.  Gilbert,  IS  Ver.  647; 
Hallt7.  State,  S  Kelly,  18;  Engleman 
r.  State,  2  Carter  (Ind.),  91 ;  Brown 
V.  R.  12  Q.  B.  884.     Post,  §  408. 

o  State  v.  Smith,  Peck,  165;  State 
r.  Dickens,  1  Haywood,  406  ;  State  v. 
Haddock,  2  Hawks,  461 ;  State  v. 
Lane,  4  Iredell,  113;  State  v.  Reed, 
35  Maine,  489;  Lazier  p.  Com.  10 
Grattan,  708 ;  Cady  v.  Com.  Ibid.  776 ; 
State  V.  £gan,  10  La.  An.  699 ;  State 
9.  Seamons,  1  Iowa  R.  418;  Kelly  v. 
State,  8  Sm.  &  Mars.  518 ;  State  v. 
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Hodgeden,  8  Vermont,  R.  481 ;  State 
V.  Raiford,  7  Port.  101 ;  Com.  v.  Adams, 
1  Gray,  481 ;  though  see  contraj  State 
V.  Yoshall,  4  Indiana,  590;  Finch  p. 
State,  6  Blackf.  533 ;  Berrian  v.  Stete, 
2Zabri6kie,  9;  though  see  Ibid.  679. 
In  New  Jersey  this  is  corrected  by 
statute.  Johnson  v.  State,  2  Dutch. 
(N.  J.)  813.  See  Com.  v.  Hagarman, 
10  Allen  ;  401.  State  t7.  Jericho,  40 
Vt.  121.      Post,  §  408. 

o^  Commonwealth  v.  Keefe,  7  Gray, 
832. 

p  State  V,  Brown,  8  Murphey,  224 ; 
State  r.  Walker,  8  Murphey,  229; 
State  V.  Hayes,  24  Mo.  (3  Jones)  858, 
corrected  by  statute,  1852,  p.  368; 
Hampton  v.  State,  8  Ind.  836 ;  State 
V,  Hendricks,  C.  &  N.369;  1  Ld. 
Raym.  581 ;  10  Mod.  249  ;  2  Hawk, 
c.  25  s.  82  ;  Cro.  C.  C.  86 ;  4  Mod. 
101. 
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a  common  nuisance,  the  allegation  ^^  certain  other  days "  being 
rejected  as  surplusage,  q 

This  ruling,  however,  is  mostly  limited  to  indictments  for  nui- 
sances and  offences  of  that  class,  though  some  of  the  cases  cited 
go  so  far  as  to  say  that  the  allegation,  "  on  divers  other  days," 
may  be  always  rejected  as  surplusage,  when  one  specific  date  is 
given,  q^  It  is  otherwise  when  two  dates  are  given,  with  a  eon- 
tinuando  between  the  two.  g^ 

Without  the  allegation  of  a  continuando^  or  a  tantamount 
allegation  of  continuance,  there  can,  on  indictments  for  nui- 
sance, be  no  abatement,  (f 

An  allegation  that  the  offence  therein  charged  was  committed 
on  a  certain  specified  *'  day  of  September  now  passed"  is  not 
stated  with  sufficient  certainty,  r 

An  indictment  which  charges  the  defendant  with  being  a 
common  seller  of  spirituous  and  intoxicating  liquors  from  a  day 
named  ^^  to  the  day  of  the  finding  presentment  and  filing  of  this 
indictment,"  is  fatally  indefinite,  r^ 

In  some  jurisdictions,  when  the  offence  is  stated  to  have  been 
committed  on  a  particular  day,  the  words  "  on  or  about "  are 
treated  as  mere  surplusage.  They  could  have  made  no  difference, 
it  has  been  argued,  in  the  proof  required,  and  could  in  no  way 
have  prejudiced  the  defendant's  rights,  s  This,  however,  cannot 
be  accepted  at  common  law. 

§  267.  As  a  general  rule  it  is  incorrect  to  lay  the  offence  be- 
tween two  days  specified,  in  indictments  and  informations  ;s^  and, 
therefore,  an  indictment  for  battery  setting  forth  that  the  de- 
fendant beat  so  many  of  the  king's  subjects  between  two  specified 
days,  is  insufficient,  t 

q  State  v.  May,  4  Devereux,  828 ;  s  Hampton  i7.    State,  8   Ind.   336; 

State  V.  Cofren,  48  Maine,  365 ;  Peo-  State  v,  TuUer,  34  Conn.  280.     And 

pie  V,  Adams,   17  Wendell,  475;  10  see  Hardebeck  ».  State,  10  Ind.  469  ; 

Mod.  338;  Starkie's  C.P.  60;  U.S.t?.  but  see  contra,  State  v,  O'Kecfe,  41 

La  Costa,   2  Mason,    129;  Cook   v.  Vt.   691,  and   U.   S.  v.    Crittenden, 

State,  1 1  Georg.  53  ;  Wells  v.  Com,  12  Hemp.  61. 

Gray,  326  ;  Com.  c.  Pray,  13  Pick.  359.  «>  1  Ld.  Raym.  581 ;  10  Mqd.  249  ; 

qi  See  State  i?.  Jasper,  4^Dev.  323.  2  Hawk.  c.  25,  s.  82;  Cro.  C.  C.  36  ; 

q^  Staie  r.  Temple,  38  Vermont,  37.  Burn,  J.,  Indict. ;  Williams,  J.,  Indict. 

5^  Post,  §  2377.  iv. ;  State  v.  Temple,  38  Vt.  87. 

r  Com.  i;.  Griffin,  3  Cush.  523.  t  4  Mod.  101 ;  2  Hawk.  c.  25,  s.  82 ; 

ri  Commonwealth    v.     Adams,    4  Burn,  J.,  Indict. ;  Williams,  J.,  Indict. 

Gray  (Mass.),  27.  iv. ;  1  Chitty's  C.  L.  216. 
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§  270.]  INDICTMENT  :  [BOOK  I. 

§  268.  Neglects  and  nonfeasances,  —  In  alleging  a  mere 
neglect  or  non-performance,  it  is  unnecessary  to  specify  either 
time  or  place,  u 

5.  Historical  Epochs. 

§  269.  In  England  it  is  the  practice  to  specify  the  year  of  the 
king's  reign,  but  it  is  enough  if  the  time  be  ascertained  by  any 
other  means  ;  and,  therefore,  in  the  case  of  the  regicides,  no  year 
of  any  reign  was  laid  for  the  king's  murder,  but  the  compassing 
of  his  death  was  laid  in  January,  in  the  twenty-fourth  year 
of  Charles  the  First,  and  the  murder  was  laid  on  the  thirtieth 
day  of  the  same  month  of  January,  v  So  where  the  time  was 
stated,  in  the  caption  of  the  indictment,  and  the  offence  laid  to 
have  been  committed  on  the  day  after  Pentecost,  the  time  was 
held  to  be  sufficiently  expressed. «?  And  upon  the  same  ground, 
it  seems  to  follow  that  an  indictment  laying  the  time  on  the  utas 
of  Easter,  which  will  be  taken  for  the  eighth  day  after  the  feast, 
or  on  the  10th  of  March  last,  if  it  can  be  ascertained  by  the 
style  of  the  sessions  before  which  an  indictment  was  taken,  is 
valid.  X 

The  wrong  recital  of  the  date  of  a  statute  is  immaterial,  t^ 

6.  Hour, 

§  270.  In  no  case  is  it  necessary  to  state  the  hour  at  which  the 
act  was  done,  unless  rendered  so  by  the  statute  upon  which  the 
indictment  is  framed,  y  In  burglary,  indeed,  it  is  usual  to  state 
it;  but  alleging  the  offence  to  have  been  committed  ^^m  the 
night^^^  without  mentioning  the  hour,  seems  to  be  sufficient,  z 
In  an  indictment  upon  stat.  9  G.  4,  c.  69,  for  unlawfully 
entering,  or  being  in  a  close  by  night  for  the  purpose  of  tak- 
ing game,  armed,  it  is  not  necessary  to  state  the  hour  of   the 

u  2  Hawk.c.  25,  8.  79;  Starkie's  C.  x^  People    v»    Reed,    47    Barboar, 

P.  61.     But  see  Arclibold's  G.  P.  84 ;  235. 

Com.  V,  Sheffield,  11  Gush.  178.  j^  2   Hawk.  c.  25,  s.  76.    And  see 

V  Eel.  10,  11 ;  2  Hawk.  c.  25,8.  80;  Combe  v.  Pitt,   3  Burr.  1434;   R.  f?. 

Burn,  J.,  Indict. ;  Williams,  J.,  Indict.  Clarke,  1  Bulst.  204 ;  March,  pi.  127  ; 

iv.          *  2  Inst.  818. 

w  Com.  Dig.  Indict  6.  2;  2  Hawk.  z  People  v.  Burgess,  35  Gal.  115. 

c.  25, 8.  78 ;  Bac.  Ab.  Indict.  94.  But  see  State  v.  6.  S.  1  Tyler,  295  ; 

X  2   Hawk.  c.  26,  s.  78;  Bac.  Ab.  1    Hale,   549;  EL  v.  Waddington,   2 

Indict.  G.  4;  Bum,  J.,  Indict.;  Wil-  East  P.  C.  513;  ^  Hawk.  c.   25,  s. 

liams,  J.,  Indictment,  iv.  76, 77.    And  see  post,  §  600, 1612. 
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BOOK  I.]  PLEADING  OF  TIMK  [§  272. 

night,  a    In  Vermont,  however,  it  has  been  held  that  in  an  in- 
dictment for  burglary,  the  hour  should  be  stated.  ( 

!•  Record  Dates. 

§  271.  When,  as  in  case  of  perjury,  the  time  of  the  alleged 
fabe  oath  enters  into  the  essence  of  the  offence,  and  is  to  be 
shown  by  the  records  of  the  court  where  the  oath  was  taken,  a 
▼ariance  in  the  day  is  fatal;  e  thus,  if  the  perjury  is  averred  to 
have  been  committed  at  the  circuit  court  on  the  19th  of  May, 
and  the  record  shows  the  court  to  have  been  holden  on  the  20th 
day  of  May,  the  indictment  is  bad ;  d  and  so  where  the  assign- 
ment is  pointed  at  an  offence  on  a  specific  date,  d^ 

8.  «  Then  and  There:\ 

§  272.  When  the  time  has  been  once  named  with  certainty,  it 
is  afterwards  sufficient  to  refer  to  it  by  the  words  then  and  therey 
which  have  the  same  effect  as  if  the  day  and  year  were  actually 
repeated,  e  It  is  said,  however,  that  the  mere  conjunction,  and 
without  adding  then  and  there^  will  in  many  cases  be  insufficient. 
Thus,  in  an  indictment  for  robbery,  the  allegation  of  time  must 
be  attached  to  the  stroke  or  the  robbery,  and  not  merely  to  the 
assault;/  and  in  a  case  of  murder,  it  is  not  sufficient  to  allege, 
that  the  defendant  on  a  certain  day  made  an  assault  and  struck 
the  party  killed,  but  the  words  then  and  there  must  be  intro- 
duced before  the  averment  of  the  stroke.^  The  word  "imme- 
diately" is  too  uncertain  an  allegation  when  time  constitutes 
part  of  the  offence  ;  and,  therefore,  where  on  an  indictment  for 
a  highway  robbery,  the  special  verdict  found  the  forcible  as- 

a  R.  ».  Davis,  10  B.  &  C.  89 ;  Arch-  Bac.  Ab.  Indict.  G.  4  ;   Williams,  J., 

hold's  C.  P.  86.  Indict,  iv. ;  Gomyns,  480 ;    Stout  v. 

b  State  V.  G.  S.  1  Tyler's  R.  296.  Ck>m.  11   Serg.  and  R.  177  ;  State  v. 

c  Post,  §  699.     Green  o.  Rennett,  1  Cotton,  4  Foster,  143  ;  State  v.  Bailey, 

T.  R.  656 ;  Freeman  v.  Jacob,  4  Gamp.  21  Mo.  484  ;  State  v.  Williams,  4  In- 

209;  Pope  v.  Foster,  4  T.  R.  590;  diana,  286. 

Woodford  v.  Ashley,   11    East,  508;  /Ibid.;  2  Hale,   178;  2  Hawk.  c. 

Restallv.  Stratton,  1  H.  Bl.  49.  28,  s.  88 ;  Gro.  £liz.  789.     See  Stote 

d  U.  S.  M'Neal,  1    Gallison,  887  ;  v.  Johnson,   12  Minn.  476;  State  v. 

U.  S.  V,  Bowman,  2  Wash.  C.  C.  R  Slack,  80  Texas,  864. 

828.  g  2  Hale,  178  ;  Dyer,  69 ;  2  Hawk. 

cfi  Gom.  V.  Monahan,  9  Gray,  119.  c.  28,  s.  88;   Gro.  G.  G.  86.    Post,  § 

e  2  Hale,  178;   2  Stra.  901 ;   Keil.  1062-71. 
100 ;  2  Hawk.  c.  28,  s.  88,  c.  26,  s.  78 ; 
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sault,  and  then  in  a  di&tinct  sentence  that  the  prisoners  ^^  then 
and  there  immediately  "  took  up  the  prosecutor's  money,  this  was 
held  to  be  insufficient  to  fix  the  prisoners  with  the  offence  of  rob- 
bery, because  the  word  "  immediately  "  has  great  latitude,  and 
is  not  of  any  determinate  signification,  and  is  frequently  used  to 
import  "as  soon  as  it  conveniently  could  be  done."  h  If,  how- 
ever, the  words  "then  and  there  "  precede  every  material  allega- 
tion, it  is  sufficient,  though  these  wordsmay  not  precede  the  con- 
clusions drawn  from  the  facts,  i 

The  word  being  (^existens)  will,  unless  necessarily  connected 
with  some  other  matter,  relate  to  the  time  of  the  indictment 
rather  than  of  the  offence ;  and,  therefore,  an  indictment  for  a 
forcible  entry,  on  land  being  the  prosecutor's  freehold,  without 
saying  "  then  being,"  was  held  insufficient.y 

"  Instantly "  and  "  immediately,  "  being  ambiguous,  cannot 
supply  the  place  of  "  then  and  there."y^ 

If  the  indictment  allege  that  the  defendant  feloniously  and  of 
malice  aforethought,  made  an  assault,  and  with  a  certain  sword, 
&c.,  then  and  there  struck,  the  previous  omission  will  not  be 
material,  for  the  words  feloniouBly  and  with  malice  aforethought^ 
previously  connected  with  the  assault,  are  by  the  words  then  and 
there  adequately  applied  to  the  murder,  k  So  in  an  indictment 
for  breaking  a  house  with  intent  to  ravish,  "  then  and  there  "  is 
not  necessary  to  the  intent,  k^ 

An  indictment  which  avers  that  the  defendant,  at  a  time  and 
place  named,  feloniously  assaulted  A.  B.,  and  being  then  and 
there  armed  with  a  dangerous  weapon,  did  actually  strike  him 
on  his  head  with  said  weapon,  is  sufficient,  without  repeating 
the  words  "  then  and  there  "  before  the  words  "  did  actually 
strike."  I 

In  North  Carolina,  it  has  been  held  that  an  indictment  may 
contain  enough  to  induce  the  court  to  proceed  to  judgment,  if 

h  R.  T.  H.  114,  115 ;  Comyns,  480 ;  ;i  Lester  v.  State,  9  Mo.  666  ;  Ck)m. 

Chitty's  C.  L,  221 ;  per  contra^  Stat€  Dig.  InA  G.  2  ;   1  Leach,  4th  ed.  529. 

V,  Cherry,  S  Murphy,  7.  jfc  4  Co.  41,  b ;  Dyer,  69,  a  ;  1  East 

t  State  V.  Johnson,  1  Walker,  Miss.  P.  C.  846;  1  Ch-  C.  L.  221.    Po8t,§ 

R.  392  ;  1  Leach,  529  ;  Dougl.  412.  1072. 

j  Bac.  Ab.  Indict.  G.  1 ;  Cro.  Jac.  k^    Com.    v,    Doharty,     10    Gush. 

639  ;  2  Lord  Raymond,  1467,  1468  ;  (Mass.)  52. 

2  Rol.  Rep.  225 ;   Com.  Dig.  Indict.  I  Commonwealth  v.  Bugbee,  4  Gray 

G.  2.  (Mass.),  206. 
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the  time  and  place  of  making  the  assault  be  set  forth,  though 
they  be  not  repeated  as  to  the  final  blow,  l^ 

If,  however,  two  times  have  been  previously  mentioned,  and 
afterwards  a  part  only  is  laid  ^^  then  and  there,"  or  if  the  ante- 
cedent averment  is  in  any  way  ambiguous  as  to  time,  the  indict- 
ment is  defective,  because  it  is  uncertain  to  which  it  refers,  m 

9.  Repugnant^  Future^  or  ImposMle  DatcB, 

§  273.  If  the  fact  be  stated,  as  to  the  time  or  place,  with  re- 
pugnancy, or  uncertainty,  the  indictment  will  be  bad.  n  An 
indictment  charging  the  offence  to  have  been  committed  in  No- 
vember, 1801,  and  in  the  twenty-fifth  year  of  American  Inde- 
pendence, was  held  defective,  and  the  judgment  arrested,  because 
the  offence  was  charged  to  have  been  committed  in  two  different 
years,  o  In  a  case  in  Mississippi,  where  the  crime  was  alleged 
to  have  been  committed  in  the  year  of  our  Lord  1033,  the  allega- 
tion, in  an  opinion  of  some  quaintness,  was  held  to  be  bad,  as 
contradicting  one  of  the  known  laws  of  nature.  "  A  third  objec- 
tion," it  was  said,  "  not  embraced  by  the  special  assignment  of 
errors,  but  which  is  properly  presented  under  the  general  assign- 
ment, merits  the  consideration  of  the  court.  The  objection  is, 
that  the  indictment  does  not  show  any  crime  to  have  been  com- 
mitted against  the  State  of  Mississippi,  and  that  the  assumption 
of  the  truth  of  the  allegations  contained  therein  is  inconsistent 
with  a  known  law  of  nature.  The  crime  charged  against  the 
prisoner  is  alleged  to  have  been  committed  the  80th  day  of  Sep- 
tember, A.  D.  one  thousand  and  thirty-three ;  whether  it  is  a 
mistake  which  occurred  in  the  indictment,  or  was  made  by  the 
transcribing  clerk,  I  think  now  cannot  be  inquired  into.  The 
record  in  this  respect,  appears  not  to  be  imperfect,  and  a  pre- 
sumption cannot  be  entertained  which  contradicts  it.  An  allega- 
tion in  an  indictment,  which  substantially  contradicts  a  known 
law  of  nature,  regulating  the  duration  of  human  life,  is  clearly 
defective,  and  cannot  constitute  the  legitimate  foundation  of  a 
judgment  of  a  court.      All  knowledge  of  the  laws  of  nature 

P  State  r.  Cherry,  8  Marphey,  7.  Com.    ».  Batterick,   100    Mass.    12  ; 

See  Jackson  v.  People,  18  111.  264.  State  v.  Hayes,  24  Mo.  358. 

m  Jane  v.  State,  3  Missouri  R.  45  ;  n  See  Jeffries  v.  Com.  12  Allen,  145. 

State  F.  Jackson,  39  Maine  (4  Heath),  Post,  §  1072. 

291 ;  Edwards  v.  Com.  19  Pick.  124 ;  o  State  v.  Hendricks,  Con.  869. 
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which  goyem  the  material  world,  is  primarily  derived  from  ex- 
perience, and  our  belief  in  their  permanency  rests  upon  the  same 
foundation.  An  aU^ation  which  presupposes  the  life  of  the 
accused  to  haye  endured  for  upwards  of  eight  hundred  years,  as 
it  contradicts  the  experience  of  the  whole  world,  must  be  con- 
sidered as  impossible.'' I? 

§  274.  An  indictment  alleging  the  offence  to  have  been  com- 
mitted on  an  impossible  day,  ^  or  a  day  subsequent  to  the  finding 
of  the  bill,  r  is  defective.  An  indictment  may  be  found  for  a 
crime  committed  after  the  term  commenced  to  which  it  is  re- 
turned, r^ 

10.   Ca%e9  where  Date  %%  material, 

§  275.  These  may  be  noticed  as  follows :  — 

Dates  of  bilU  of  exchange^  and  other  written  instruments^  must 
be  truly  stated  when  necessarily  set  out.  % 

Deeds  must  be  pleaded  either  according  to  the  date  they  bear, 
or  to  the  day  on  which  they  were  delivered,  t 

Records. —  If  any  time  stated  in  the  indictment  is  to  be  proved 
by  matter  of  record,  it  must  be  truly  stated,  t^ 

Particular  days^  e.  g.  Sunday. — If  the  precise  Say  of  a  fact 
be  a  necessary  ingredient  in  the  offence,  it  must  be  truly  stated, 
as  in  the  case  of  violations  of  Sunday  laws ;  when,  however,  if 
the  indictment  avers  one  Sunday,  proof  of  any  other  will  be 
enough,  u 

Limitation.  —  Where  a  time  is  limited  for  preferring  an  in- 
dictment, the  time  laid  should  appear  to  be  within  the  time  so 
limited,  v  Whether,  when  an  exception  takes  the  case  out  of  the 
statute,  this  should  be  averred,  will  be  hereafter  discussed,  w 

§  276.  Time  of  death  in  homicide.  —  As  will  be  noticed  more 

p  Serpentine  v.  State,  1  How.  Miss.  C.  298;  Com.  v.  Harrison,  11  Gray, 

R.  260.  808 ;  McGowan  v.  Com.  2  Mete.  (Ky.) 

q  People  r.  Mather,  4  Wend.  229.  8 ;  Frasier  t;.  State,  5  Mo.  586 ;  and  see 

r  Penns.  v,  McKee,  Add.  36 ;  Ja-  futher,  ante,  §  268. 
cobs  V.  Com.  5  S.  &  R.  816 ;  State  v.        v  See  R.  v.  Brown,  M.  &  M.  163 ; 

Monger,  15  Vt  291 ;  State  v,  Litch,  State  r.  J.  P.  1  Tyler,  288 ;  State  v. 

88  Vermont,  67 ;  State  v.  !Noland,  29  Robinson,  9  Foster,  274;  Hatwood  v. 

Ind.  212.  State,  18  Ind.  492 ;  People  v.  Miller, 

r^  Allen  v.  State,  5  Wis.  329.  12  Cal.  291 ;  State  v.  Hobbs,  89  Me. 

8  Post,  §  599 ;  Archbold's  C.  P.  870.  212 ;  State  v.  Rust,  8  Black.  195 ;  State 

t  Ibid.  V.  McGrath,  19  Mo.  (4  Bennett)  678. 

0-  Ante,  §  271 ;  post,  §  2269.  to  Post,  §  446.   See  also  §  678. 

u  See  R.  v,  Treheame,  1  Mood.  C. 
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fully  hereafter,  a;  the  death  should  be  laid  on  a  day  within  a  year 
and  a  day  from  the  time  at  which  the  stroke  is  alleged  to  have 
been  given. 

The  evidence  on  the   subject  of   time  is  discussed   under  a 
future  head.y 

11.    Ventie, 
[Jl«  to  Conflict  in  cases  of  Venue^  see  ante^  §  210  J.] 

§  277.  In  England,  it  was  necessary,  for  reasons  now  no 
longer  operative,  to  lay,  besides  the  county,  some  particular  place 
or  parish,  which  is  not  so  extensive  but  that  all  who  live  within 
its  limits  may  be  reasonably  presumed  to  have  a  knowledge  of 
the  transaction  to  be  made  the  subject  of  inquiry.  2  Thus  it 
could  be  laid  in  a  town,  a  a  ward,  b  a  parish,  c  a  hamlet,  d  burgh,  e 
manor,/  castle,^  forest,  A  or  any  place  known  out  of  a  town.  { 
And  formerly,  if  the  sherijBE  returned  that  there  was  no  such 
ville  or  parish,  the  practice  was  to  award  the  venire  from  the 
body  of  the  county .y  So  also  a  venue  may  come  from  the 
neighborhood  of  a  city,  without  specifying  any  more  particular 
division.  2;  But  London,  on  account  of  its  size  and  population, 
has  always  been  an  exception  to  this  last  rule,  and  it  is  always 
necessary  to  lay  the  offence  either  in  some  ward  or  parish  within 
its  limits.^  The  general  practice  in  the  United  States  is  to  lay 
the  offence  to  be  committed  in  the  county  where  it  took  place, 
and  wherever  the  county  is  all  within  the  jurisdiction  of  the 
court,  such  a  description  is  sufficient,  wi 

X  See  post,  §  941, 1073.  g  2   Roll.  Ab.  612,  613,  614;    Co. 

y  Post,  §  599,  600.  Lit.  125  ;  2  Hawk.  c.  23,  sect  92. 

2  2  Hawk.  c.  22.     Post,  §  601-3.  h  Co.  Lit.  125  ;  2  RolL  Abr.  618 ;  2 

Changed  by  Stat.  6  Geo.  4 ;  14  &  15  Hawk.  c.  23,  sect.  92 ;  Cro.  Eli2.  200. 

Vict.  t  2  Hawk.  c.  23,  sect.  92;  2  Inst. 

a  2  Hawk.  c.  23,  sect  92.  319  ;  1  Sid.  326. 

b  Ibid. ;  Yelv.  159 ;  1  Sid.  178 ;  Cro.  ;  Cro.  EUz.  200. 

Jac.  222.  k  2  Hawk.  c.  23,  sect  92 ;  2  Roll. 

c  2  Hawk.  c.  23,  sect  92 ;  6  Co.  14 ;  Abr.  622,  628  ;  Cro.  Jac.  307,  308  ;  2 

1  Burr.  337.  Hale,  260 ;  Cro.  Eliz.  490. 

d  2  Hawk.  c.  23,  sect  92 ;  6  Co.  14.  /  2  Hawk.  c.   23,  sect   92;   Cro. 

e  2   Hawk.  c.  23,  sect   92;    Cro.  Jac.  150,  308  ;  1  Burr.  833;  2  Leach, 

Kliz.  886.  900. 

/  Co.  Lit  126  ;  1  Sid.  326  ;  2  Hawk.  m  People  y.  Lafuente,  6  Cal.  202. 

c.  23,  sect  92.  See  post,  §  282,  601-3. 
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§  279.]  INDICTMENT  :  [BOOK  I. 

As  will  be  soon  more  fully  seen,  the  venue  must  in  all  cases 
correspond  with  the  jurisdiction  of  the  court,  n 

Divided  county.  —  Where  an  offence  is  committed  within  the 
county  of  A.,  and  after  t}ie  commission  of  the  offence,  the 
county  is  divided,  and  the  part  of  the  county  in  which  the 
offence  was  committed  is  erected  a  new  county  called  B.,  the 
latter  county  has  jurisdiction  over  the  offence,  o-  In  such  case, 
however,  the  indictment  may  charge  the  perpetration  in  the 
former  county  while  the  trial  is  in  the  latter,  j? 

§  278.  Extra-territorial  offences.  —  Where  an  offence  is  com- 
mitted within  a  state  by  means  of  an  agent,  the  employer  is 
guilty  as  a  principal,  though  he  did  not  act  in  that  state,  and 
was,  at  the  time  the  offence  was  committed,  in  another  state. 
In  such  case  the  forum  delicti  commisn  has  jurisdiction  of  the 
offence,  and  if  the  offender  comes  within  the  limits  of  the  state, 
has  also  jurisdiction  of  his  person,  and  he  may  be  arrested  and 
brought  to  trial.  When  an  offence  is  committed  within  the 
state,  whether  the  offender  be  at  the  time  in  the  state,  or  be 
without  the  state,  and  perpetrates  the  crime  by  means  of  an 
agent,  it  is  no  answer  to  an  indictment  that  the  offender  owes 
allegiance  to  another  state  or  sovereignty.  <2^  As  a  general  rule, 
however,  an  indictment  does  not  hold  good  for  an  offence  com- 
mitted out  of  the'  jurisdiction,  r 

§  279.  Several  jurisdictions  in  county.  —  Where  there  are  dis- 
tinct judicial  districts  in  the  county,  it  is  not  sufficient  that  the 
caption  names  the  county.  Therefore,  where  the  offence  in  a 
district  court  in  North  Carolina  was  laid  to  have  been  committed 
in  Beaufort  County,  without  adding  in  the  district  of  Newbem, 
judgment  was  arrested,  s 

So,  also,  when  several  counties  are  in  the  town^  it  is  not  enough 
to  allege  the  town.t  And  so  in  all  cases  where  the  jurisdiction 
.is  less  than  the  county. w 

n  People  v.  Barrett,  1  Johnson  R.  C.  3  Denio,  190;  and  see  also  Com. 

66  ;  State  v.  G.  S.  1  Tyler,  295 ;  State  v.  Gillespie,  7  S.  &  R.  469 ;  R.  v.  Gar- 

V.  Jones,  4  Halsted,  357.  rett,  ul  supra.     See  ante,  §  154. 

o  State  V.  Jones,  4  Halsted,   357 ;        r  Manley  v.  People,  3  Selden  (N. 

Searcy  v.  State,  4  Texas,  450.  Y.),  295;  Wh.  Con.  of  Laws,  §  865. 

p  Jordan  v.  State,  22  Geo.  545.  See  s  State  v.  Adams,  2  Battle's  Dig.  729. 
post,  §  283.  t  Com.  v.  Springfield,  7  Mass.  9. 

^  See  ante,  §   210  m,     Adams  v.        ti  McBride  v.  State,  10  Humph.  615; 

The  People,  1  Comstock,  178  ;  see  S.  Taylor  v.  Com.  2  Va.  Cas.  94. 
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When  state  may  he  presumed,  —  A  complaint,  made  "  in  be- 
half of  the  Commonwealth,"  allying  an  offence  in  a  particular 
city  and  county  (corresponding  in  name  to  a  city  and  county  of 
the  coQunonwealth),  against  a  statute  the  title  and  date  of  which 
are  stated,  and  rightly  describing  a  statute  passed  by  the  legis- 
lature of  the  commonwealth,  sufficiently  shows  that  the  offence 
was  committed  within  the  commonwealth,  without  any  caption, 
or  venue  in  the  margin,  v 

§  280.  Local  description,  —  In  the  city  of  New  York,  the 
practice  is  to  charge  the  ward  as  part  of  the  venue :  thus,  "  in 
the  first  ward  of  the  city  of  New  York ; "  in  New  Orleans  to 
name  the  parish.  The  same  practice  obtains  elsewhere.  If, 
however,  the  offence  is  shown  to  be  within  the  jurisdiction  of 
the  court,  the  special  place  averred,  if  unnecessary,  need  not  be 
proved,  w 

§  281.  But  where  the  case  is  stated  by  way  of  local  descrip- 
tion and  not  a  venue  merely,  a  variance  is  fatal  ;x  thus  where, 
in  an  indictment  for  arson,  the  tenement  was  averred  to  be  in 
the  sixth  ward,  whereas  it  was  in  the  fifth,  the  indictment  was 
held  bad.y  The  same  particularity  is  required  in  cases  of  steal- 
ing in  a  dwelling-house,  of  burglary,  and  of  forcible  entry  and 
detainer,  and  in  all  cases  where  a  statute  makes  a  special  locality 
essential.  In  such  cases,  where  the  situation  of  the  premises  is 
specially  laid,  the  description  must  be  strictly  proved.  2; 

§  282.  "  County  aforesaid "  generally  enough.  —  It  is  suffi- 
cient if  the  place  be  averred  simply  as  "  the  county  aforesaid," 
a  county  being  named  in  the  commencement,  for  which  the 
grand  jurors  were  sworn,  a  It  is  otherwise  when  two  counties 
are  named,  b 

V  Commonwealth  r.  Quin,  5  Gray  Moore  v.  State,  12  Ohio  St  887.  Post, 
(Mass.)*  478.  §  602. 

w  2  Hale,  179,  244,  245  ;  4  Bla.  y  People  v.  Slater,  5  Hill  N.  Y.  R. 
Com.  306  ;  2  Hawk.  e.  25,  sect  84,  c.     401. 

46,  sect  181,  182;  1  East  P.  C.  125;        z  R.   t;.   Redley,   Ras.   &   R.  515  ; 
Holt,  534  ;  Com.  r.  Gillon,   2  Allen,     Archbold's  C.  P.  38 ;  Grimme  v.  Com. 
502  ;  Carlisle   v.  State,  32   lad.   55 ;     5   B.  Mon.  263 ;  State   t;.   Cotton,  ,4 
Heikes  v.  Com.  2  Casey,  513.     Post,     Foster,  143. 
§  602.  a  State  v,  Ames,  10  Mo.  743;  Com. 

X  State  V.  Cotton,  4  Foster  (N.  v.  Edwards,  4  Gray  (Mass.),  1 ;  State 
H.),143;  Stater.  Crogan, 8 Iowa, 523;     v.  Simon,  50  Mo.  370;  State  t;.  Shull, 

b  State  9.  McCracken,  20  Mo.  (5  Bennett)  411. 
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Even  "  county "  may  be  left  out  in  the  statement  of  pleas, 
when  it  can  be  presumed  from  prior  ayerments.  Thus  it  is 
enough,  in  an  indictment  against  A.  B.,  of  the  town  of  Cm 
county  of  D.,  to  aver  that  the  offence  was  committed  at  C.  (? 

But  it  has  been  held  tliat  "county"  or  "town"  must  some- 
whei-e  appear  ;  and  that  it  is  not  enough  to  aver  the  offence  to 
have  been  committed  in  (7.  The  indictment  must  say,  either 
directly  or  inferentially,  that  O.  is  a  town  or  county,  d 

An  indictment  for  burning  a  bam  situate  at  a  certain  place, 
which  was  within  the  jurisdiction  of  the  court,  and  alleged  to  be 
"within  the  curtilage  of  the  dwelling-house  of  A.,"  need  not 
also  aver  that  the  dwelling-house  was  at  that  place,  e 

In  an  indictment  for  wounding,  the  time  and  place  of  the 
assault  and  stroke  were  formally  laid,  but  no  venue  was  allied 
as  to  the  wounding,  the  result  of  the  stroke.  It  was  held  that 
the  venue  was  sufficiently  laid./ 

Federal  courts.  —  In  these,  the  averment  of  county  is  clearly 
insufficient,  as  the  jurisdictions  may  include  several  counties,  as 
well  as  the  high  seas,  g 

§  283.  Change  of  local  title.  —  This,  when  enacted  by  the  1^- 
islature,  must  be  followed  by  the  pleader.  Thus  in  North  Caro- 
lina, by  an  act  of  assembly,  passed  in  1842,  a  part  of  the  county  of 
Burke  and  a  part  of  the  county  of  Rutherford  were  constituted 
a  new  coimty,  by  the  name  of  M'Dowell ;  and  by  a  supplemental 
act,  jurisdiction  of  all  criminal  offences  committed  in  that  part  of 
M'Dowell  taken  from  Burke  was  given  to  the  superior  court  of 
Burke.  It  was  held,  that  an  indictment  for  a  criminal  offence, 
alleging  it  to  have  been  committed  in  Burke  County,  could  not 
be  supported  by  evidence  showing  the  offence  to  have  been  com- 
mitted in  M'Dowell,  after  the  establishment  of  the  latter  county,  b 
By  the  same  rule,  it  is  not  error  to  describe  a  county  within  which 
the  offence  was  committed,  by  the  name  belonging  to  it  at  the 

8  Head  (Tenn.),  42 ;  Noe  w.  People,  d  Com.  r.  Barnard,  6  Gray,  488. 

39  III.  96.    See  fdso  State  r.  Baker,  50  e    Commonwealth    v.    Barney,    10 

Me.  46 ;  State  ».  Conley,  89  Me.  (4  Cush.  (Mass.)  480. 

Heath)  78  ;  State  t;.  Roberta,  26  Me.  /  State  v.  Freeman,  21  Mo.  (6  Benr 

268  ;  Haskins  v.  People,  16  N.  Y.  844 ;  nett)  481 ;  State  v.  Bailey,  21  Mo.  (6 

State  V,  Lamon,  8  Hawks,  175;  Win-  Bennett)  484. 

gard  V.  State,  18  Ga.  896 ;   State  v.  g  See  Whar.  Prec.  vol.  i.  p.  26. 

Goode,  24  Mo.  861.  h  State  v.  Fish,  4  Iredell,  219. 
c  Com.  V.  Cmnmings,  6  Gray,  487. 
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STATEMENT  OF  THE  OFFENCE. 


[§  285. 


time  of  trial,  even  though  it  went  by  another  name  at  the  time 
when  the  act  was  committed,  e 

.  §  284.  Where  fine^  ^c,  ib  payable^  or  penalty  is  special^  to  a  sub- 
division  of  county.  — In  each  case  it  is  natural  to  require  that  the 
pleading  should  aver  such  subdivision,  so  as  to  guide  the  court  in 
the  application  of  the  fine  or  penalty.  And  so  it  has  sometimes 
been  ruled,  c^  But  it  has  been  held  in  Pennsylvania  that  in  an 
indictment  for  adultery,  it  is  not  necessary  to  mention  the  town- 
ship in  which  the  defendant  resided,  though  of  moment  in  the 
sentence,  because  the  court  may  ascertain  the  place  of  the  de- 
fendant's residence  otherwise  than  by  the  verdict  of  the  jury,  d 

Larceny, —  Here  the  venue  may  be  laid  in  any  county  in 
which  the  thief  was  possessed  of  the  stolen  goods,  e 

Omission  of  venue.  —  Where  an  indictment  omits  to  lay  a  venue 
of  the  offence  charged,  it  is  a  fatal  defect,  on  motion  to  quash, 
or  in  arrest  of  judment.  e^ 

Evidence.  —  The  subject  of  evidence  as  to  venue  is  considered 
in  a  subsequent  chapter./ 

Then  and  there.  —  The  effect  of  these  terms  has  been  already 
discussed. /I 


VI.  STATEMENT  OF  THE  OFFENCE. 


1.  Offence  must  be  made  judicially 
to  appear,  §  285. 

2.  Statement  must  be  technically  ex- 
act, §  287. 

3.  Not  enough  to  chaboe  a  conclusion 
OF  LAW,  §  288. 

4.  Common     barrator    and      common 
scold,  &c.  §  289. 

5.  Matters  unknown,  §  290. 

6.  Bill  of  particulars,  §  291. 

7.  Surplusage  need  not  be  stated,  § 
291. 


8.  Alternate  or  disjunctive  state- 
ments, §  294. 

9.  Knowledge  and  intent,  §  297. 

10.  Inducement  and    aggravation,    § 

298. 
11.  Objects  for  which  particularity 

is  required,  §  299. 

(a.)  Identification,  §  300. 

(6.)  Protection,  §  301. 

(c.)  Indulgence,  §302. 

{d.)  Preparation,  §303. 

(6.)  Sentence,  §304. 


§285. 


1.   Offence  must  he  made  judicially  to  appear. 

It  is  general  rule  that  the  special  matter  of  the  whole 


fact  should  be  set  forth  in  the  indictment  with  such  certainty, 


c  McElroy  t;.  State,  8  Eng.  (13 
Ark.)  708 ;  and  see  Jordan  t?.  State, 
22  Ga»  545.     Ante,  §  277. 

c^  Botto  i;.  State,  2G  Miss.  108. 

d  Duncan  t?.  Com.  4  Ser.  &  Eaw. 
449. 


e  Post,  §  1812-7. 

e^  Searcy  v.  State,  4  Texas,  450. 

/  Post,  §  601-5. 

/I  Ante, §  272.  "There  situate *'  is 
a  sufficient  averment  of  location.  State 
V.  Reid,  20  Iowa,  418.    Ante,  §  272. 
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indictment:  statement  of  offence. 


1;bookl 


that  the  offence  may  jndicially  appear  to  the  court,  g    Thus,  in 
indictments  for  murder  or  manslaughter,  it  is  indispensably  nec- 

the  accused,  important  only  as  derelop- 


g  The  doctrine  of  this  branch  of 
pleading  is  thus  stated  by  Judge  Kane : 
*^  The  law  secures  to  erery  man  who  is 
brought  to  trial  on  a  charge  of  crime, 
that  the  acts  which  constitute  his  al- 
leged guilt  shall  be  set  forth  with  rea- 
sonable certainty  in  the  indictment 
which  he  is  called  upon  to  plead  to. 
This  is  his  personal  right,  —  indispen- 
sable, to  enable  him  to  traverse  the 
facts,  if  he  belieyes  them  to  be  untruly 
charged  ;  to  deny  their  asserted  legal 
bearing,  if  in  his  judgment  they  do  not 
establish  the  crime  imputed  to  him; 
or  to  admit  at  once  the  facts  and  the 
conclusion  from  them,  if  he  be  con- 
scious of  guilt.  It  is  important  to  his 
protection  also,  in  case  he  should  be  a 
second  time  charged  for  the  same  of- 
fence, that  there  should  be  no  uncer- 
tainty as  to  that  for  which  he  was  tried 
before.  And  besides  all  this,  which 
may  be  supposed  to  regard  the  accused 
alone,  it  is  necessary  for  the  proper  ac- 
tion and  justification  of  the  court,  that 
it  sliould  clearly  appear  from  facts 
patent  on  the  record,  that  a  specific, 
legally  defined  crime  has  been  com- 
mitted, for  which  sentence  is  to  be 
awarded  according  to  the  laws  that 
apply  to  it. 

"  There  are  exceptions,  or  rather 
limits,  to  the  application  of  this  princi- 
ple ;  but  they  all  refer  themselves  to 
the  peculiar  character  of  the  offence 
'  charged.  Thus,  an  indictment  against 
a  *  common  barrator,'  or  for  *  keeping  a 
common  gaming  house,'  or  a '  house  of 
ill-fame,'  is  good  without  a  specification 
of  acts ;  for  the  essence  of  the  ofience 
in  these  cases  is  habitual  character. 
So,  also,  where  the  charge  is  not  the 
absolute  perpetration  of  an  offence,  but 
its  primary  characteristic  lies  in  the  in- 
tent, instigation,  or  motion  of  the  party 
towards  its  perpetration  ;  the  acts  of 
248 


ing  the  mala  mens,  and  not  constituting 
of  themselves  the  crime,  need  not  be 
spread  upon  the  record.  Such  are  cer- 
tain cases  of  conspiracy,  and  those  of 
attempt  or  solicitation  to  commit  a 
known  crime ;  where  the  mental  pnr- 
pose  may  not  have  matured  into  effec- 
tive action,  or  has  had  reference  to 
criminal  action  by  a  third  party,  —  a 
class  of  exceptions  this  last,  which  vin- 
dicates much  of  the  judicial  action  un- 
der this  statute. 

*<  But  these  are  only  exceptions ;  the 
principle  is  as  broad  as  the  common 
law.  It  is  not  enough,  and  never  has 
been,  to  charge  against  the  party  a 
mere  legal  conclusion,  as  justly  infer- 
ential from  facts  that  are  not  them- 
selves disclosed  on  the  record.  Yoa 
may  not  charge  treason,  murder,  or 
piracy,  in  round  general  phrases.  You 
must  set  out  the  act  which  constitutes 
it  in  the  particular  case. 

'*  Following  out  the  principle,  it  has 
always  been  held  that  where  various 
acts  have  been  enumerated  in  the 
statute  as  included  in  the  same  cate- 
gory of  crime,  and  to  be  punished  alike, 
it  is  not  enough  to  charge  the  violation 
of  such  a  statute  in  disjunctive  or  altera 
native  terms.  That  is  to  say,  you  may 
not  charge  its  violation  to  have  been  in 
this  or  that  or  another  particular,  leav- 
ing the  defendant  uncertain  which  or 
how  many  of  the  enumerated  partic- 
ulars he  is  to  answer  to.  He  is  enti- 
tled to  precise  notice  of  the  accusation 
against  him. 

"  All  these  are  long  recognized  rules 
of  the  criminal  law,  framed  for  the  pro- 
tection of  innocence,  and  not  unfre- 
quently  essential  to  its  safety.  The 
court  has  no  right  to  disregard  them,  if 
it  would ;  on  the  contrary,  it  is  called 
upon  by  the  highest  duty  that  man  can 
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essary  to  state  that  the  death  ensued  in  consequence  of  the  act 
of  the  prisoner,  h  So,  in  the  case  of  perjuiy,  it  is  necessary  to 
set  out  the  oath  as  an  oath  taken  in  a  judicial  proceeding,  and 
before  a  proper  person,  in  order  to  see  whether  it  was  an  oath 
which  the  court  had  jurisdiction  to  administer,  i  And  in  the 
prosecution  of  a  constable  for  not  serving,  it  is  requisite  to  set 
out  the  mode  of  his  election,  because  if  he  was  not  legally 
elected  to  the  office,  he  cannot  be  guilty  of  a  crime  in  refusing 
to  execute  his  duties.  When  circumstances  are  constituent  parts 
of  the  offence,  they  must  be  set  out,  but  where  the  crime  exists 
without  them,  they  may  be  alleged  in  aggravation,  but  are  not 
absolutely  requisite,  y  And  it  is  a  general  rule  that,  where  the 
act  is  not,  in  itself,  necessarily  imlawful,  but  becomes  so  by  its 
peculiar  circumstances  and  relations,  all  the  matters  must  be  set 
forth  in  which  its  illegality  consists,  k  The  omission  of  any  fact 
or  circumstance  necessary  to  constitute  the  offence  will  be  fatal ; 
as,  in  an  indictment  for  obstructing  an  officer  in  the  execution  of 
process,  without  showing  that  he  was  an  officer  of  the  court  out  of 
which  the  process  issued,  and  the  nature  of  the  official  duty  and 
of  the  process ;  I  for  contemptuous  or  disrespectful  wjords  to  a 
magistrate,  without  showing  that  the  magistrate  was  in  the  ex- 
ecution of  his  duty,  at  the  time ;  m  against  a  public  officer  for 
non-performance  of  a  duty  without  showing  that  he  was  such  an 
officer  was  as  bound  by  law  to  perform  that  particular  duty ;  n 
for  obtaining  money  under  false  pretences,  without  showing  whose 

owe  his  fellow,  to  see  to  it  that  they  n.  See  to  same  effect,  People  r.  Taylor, 

lose  none  of  that  efficiency  for  good  8  Denio,  91 ;  Biggs  v.  People,  8  Bar- 

which  is  due  to  the  uniformity  and  cer-  hour,  547 ;  State  v,  Philbrick,  31  Me. 

tainty  of  their  application.    The  de-  (1  Red.)  401;  Kit.  «.  State,  1  Humph. 

fendants  have  asserted  of  record,  that  167." 

in  their  case  these  rules  of  pleading  h  States. Wimberly, 8 MoCord,  190. 

have  not  been  conformed  to,  that  they  i  Cro.  Eliz.  187 ;  Cowp.  688. 

have  not  had  such  notice  of  the  offence  j  Cowp.  683  ;  5  Mod.  196. 

charged  against  them  as  the  law  re-  k  2  Hawk.  c.  25,  s.  57 ;  Bac.  Ab. 

quires,  and  that  there  is  not  now  with-  Indictment,  G.  1  ;  Cowp.  683. 

in  the  judicial  knowledge  of  the  court  I  R.  t^.  Osmer,  5  East,  304.   See  R. 

that  precise  and  specific  assurance  of  v.  Everett,  8  B.  &  C.  114;  State  v, 

their  guilt,  which  can  warrant  us  in  Burt,  25  Yt.  (2  Deane)  873 ;  McQuoid 

pronouncing  sentence  upon   this  ver-  v.  People,  8  Gilman,  76 ;   Cantrill  v. 

diet.    If  it  be  so,  they  are  not  too  late  People,  Ibid.  356. 

in  bringing  the  fact  to  our  notice.   U.  m  R.  v.  Lease,  Andr.  226. 

S.  r.  Almeida,  cited  Wh.  Prec.  1061-2,  n  5  T.  R.  628. 

•249 


Digitized  by 


Google 
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money  it  was ;  o  tpwd  exoneravit  tarmentum^  ^e.,  dans  vuinu$ 
mortale^  without  saying  percus9it;p  that  he  feloniously  did  lead 
away  a  horse,  &c.,  without  saying  "  take ;  "  y  in  all  these  and  the 
like  cases,  the  indictment  is  bad,  and  the  defect  may  be  taken 
advantage  of  in  the  manner  above  mentioned,  r  In  New  York, 
where  an  attorney  of  the  court  of  common  pleas  was  charged  with 

extortion,  and  the  indictment  averred  that  on he  obtained  a 

judgment  in  favor  of  one  J.  R.  v.  A.  C,  and  that  he  did  extort 
and  receive  from  the  said  A.  C.  $11  over  and  above  the  fees 
usually  paid  for  such  service,  and  due  in  the  suit  aforesaid,  &c.,  it 
was  held  that  the  indictment  was  not  sufficiently  precise,  it  not 
specifying  how  much  he  received  on  his  own  account,  and  how 
much  on  that  of  the  officers  and  members  of  the  court.  9 

§  286.  Where  an  indictment  alleges  sufficient  facts  to  consti- 
tute a  misdemeanor,  and  also  alleges  other  facts  which  go  to 
constitute  a  felony,  but  omits  one  fact  essential  to  make  up  the 
felony,  the  indictment  is,  notwithstanding,  good  for  the  misde- 
meanor, t 

2.   StatemeTit  must  he  teehnically  Exdct. 

§  287.  The  description  of  the  ofiEence  must  be  technically  ex- 
act ;  thus  an  indictment,  charging  the  defendant  with  forging  a 
receipt  against  a  book  account,  is  too  indefinite.  The  term  is 
not  known  to  the  law ;  and  in  common  parlance,  may  mean 
money,  goods,  labor,  or  whatever  may  be  brought  into  account. 
Had  the  chai^a  been  forging  an  acquittance  for  goods,  the  evi- 
dence of  forging  the  paper,  described  in  the  indictment,  would, 
it  was  said  by  the  court,  have  been  proper  for  the  jury.  The 
paper  described  was,  "  Sept.  3, 1816.  Received  of  James  Dalton, 
his  book  account,  in  full,  John  Logan."  u  So  in  an  indictment 
for  fornication  and  bastardy,  it  is  held,  that  the  sex  of  the  child 
must  be'stated.  v 

3.  Not  enough  to  charge  a  Conclusion  of  Law. 
§  288.  As  the  indictment  must  contain  a  specific  description  of 

o  R.  r.  Norton,  8  C.  &  P.  196.  t  Lohman  r.  People,  1  Comst.  379. 

p  R.  V.  Long,  5  Co.  122  b.  See  ante,  §  2,  10 ;  post,  §  520. 

q  2  Hale,  184.  u  State  v.  Dalton,  2  Murphey,  879. 

r  See  R.  v,  Cheere,  7  D.  &  R.  461 ;  v  Com.  v,  Pintard,  1  Browne,  59 ; 

4  B.  &  C.  902 ;  1  B.  &  Adol.  861.  Simmons  v.  Com.  1  Rawle,  142. 
8  People  V.  Rust,  1  Caines'  B.  133. 
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the  offence,  it  is  insuflBicient  to  charge  the  defendant  generally 
with  having  spoken  false  and  scandalous  words  of  the  mayor 
of  a  certain  city,  w  So  it  is  bad  to  accuse  him  of  being  a 
common  defamer,  vex^r,  or  oppressor  of  many  men,  x  or  with 
being  a  common  disturber  of  •the  peace,  and  having  stirred  up 
divers  quarrels,  y  or  with  beitig  a  common  f orestaller,  z  a  common 
thief,  a  or  with  being  a  common  evil  doer,  b  a  common  champer- 
tor,  c  or  with  being  a  common  conspirator,  or  any  other  such  gen- 
eral and  indistinct  accusation,  d  It  is  on  the  same  reasoning  that 
in  an  indictment  for  obtaining  money  by  fake  pretences,  it  will 
not  suffice  merely  to  state  that  the  defendant  falsely  pretended 
certain  allegations,  but  it  must  also  be  stated  by  express  averment 
what  parts  of  the  representation  were  fake,  for  otherwise  the  de- 
fendant will  not  know  to  what  circumstances  the  charge  of  false- 
hood is  intended  to  apply,  e  And  in  cases  of  indictments  for 
forgery  and  threatening  letters,  as  will  be  seen  hereafter,  the  law 
requires  an  exact  copy  of  the  instrument  to  be  inserted  in  the 
indictment,  in  order  that  the  court  may  see  that  it  is  the  subject 
of  foi-gery,  or  threat,/  within  the  meaning  of  the  statutes.  An 
indictment,  on  the  same  principle,  charging  a  man  with  being  a 
common  cheat,  or  a  common  swindler  or  defrauder,  is  bad,  and  is 
not  helped  by  an  averment  that,  by  divers  fake  pretences  and 
false  tokens  he  deceived  and  defrauded  divers  good  citizens  of  the 
said  state.  ^  So,  in  Pennsylvania,  a  count  in  an  indictment  chain- 
ing that  the  defendant  sold  a  lottery  ticket,  and  tickets  in  a  lot- 
tery not  authorized  by  the  laws  of  the  commonwealth,  is  bad,  not 
being  sufficiently  certain,  h  And  so  of  a  count  charging  the  de- 
fendant with  voting  without  having  the  legal  qualifications  of  a 
voter,  h^ 

to  1  Roll.  Rep.  79 ;  2  Roll.  Ab.  79 ;  6  2  Hawk.  c.  25,  s.  59 ;  Bac.  Ab. 

2  Stra.  699  ;   2  Hawk.  c.  25,  s.  59 ;  Indict.  G.  1. 

Com.  Dig.  Indictment,  G.  8 ;  Bac.  Ab.  c  2  Hale,  182 ;  2  Hawk.  c.  25,  s. 

Indictment,  G.  1.  59  ;  Bac.  Ab.  Indict.  G.  1. 

X  2  Roll.  Ab.  79;   1  Mod.   71;  2  c/ Ibid.     See  post,  §  2380,  2391. 

Stra.  848,  1246,  1247  ;  2  Hale,  182 ;  2  «  2  M.  &  S.  879.    See  post,  §  2148. 

Hawk.  c.  25,  8.  59 ;  Com.  Dig.  Indict.  /  2  Leach,  661.    See  post,  §  2148. 

6.  8  ;  Bac.  Ab.  Indict.  G.  1.  g  Post,   §    2067,    2891 ;    U.    S.   v. 

y  Ibid.  Royall,  8  Cranch  C.  C.  R.  618. 

t  Moore,  802;   2  Hawk.  c.  25,  s.  h  Com.  v.  Gillespie,  7  Serg.  &  R. 469. 

59;  Bac.  Ab.  Indict  G.  1.  ^i  Pearce  v.  State,  1   Sneed,   68  ; 

a  Ibid. ;   2  Roll.  Ab.  79  ;   2  Hale,  People  r.  Wilber,  4  Parker  C.  R.  19  ; 

182 ;  Cro.  C  C.  87.  Quinn  v.  State,  85  Ind.  485  ;  but  see 
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4.  Common  Barrator  and  Common  Scold^  ^c, 
§  289.  There  are,  however,  several  marked  exceptions  to  the 
rule  requiring  the  o£Eence,  in  each  case,  to  be  specifically  set  forth. 
Thus,  an  indictment  charging  onf  with  being  a  ^^  common  bar- 
rator ;"i  or,  ^' a  common  scold  ;"y  or,  a  "  common  night-walk- 
er ;  "yi  or,  with  keeping  a  "  house  of  ill-fame ; "  or  a  "  disorderly 
house ; "  k  or,  a  "  tippling  house,"  k^  is  good.  I  So  an  indictment 
for  betting  at  faro  bank,  need  not  set  out  the  particular  nature 
of  the  game,  nor  the  name  of  the  person  with  whom  the  bet  was 
made,  m  But  an  indictment,  as  has  just  been  seen,  char^g  the 
defendant  as  a  common  cheat,  is  bad.  m^ 

6.  Matters  Unknown. 
§  290.  If  a  particular  fact  which  is  matter  of  description  and 
not  vital  to  the  accusation  cannot  be  ascertained,  the  indictment 
will  be  good  if  it  state  that  such  fact  is  unknown  to  the  grand 
jury,  n 

6.  Bill  of  Particulars. 

§  291.  As  will  hereafter  be  more  fully  seen,  whether  a  bill  of 
particulars  or  specification  of  facts  shall  be  required,  is  exclu- 
sively within  the  discretion  of  the  presiding  judge,  o  In  many 
cases  of  general  charges  («.  g.  conspiracy,  where  the  indictment 
merely  avers  a  general  conspiracy  to  cheat),  such  at  specification 
on  the  part  of  the  prosecution  will  be  required.^ 

Particulars  in  an  indictment  for  conspiracy  having  been  or- 

State  17.  Lockbaum,  8S  Conn.  400  ;  and  k^  State  v.  Collins,  4S  Maine,  217. 

see  post,  §  372.  Post,  §  2393. 

i  Com.i;.  Davis,  11  Pick.  482;  State  I  Com.  v.  Pray,    13  Pick.    359;   1 

V.  Dowers,  45  N.  H.  543  ;    6Tenn.  R.  Term  R.  754 ;  1  Russell,  301. 

752 ;   6  Mod.  31 1 ;   2   Hale,  182 ;   1  m  State  v.  Ames,  1  Missouri,  872. 

Russell,  185  ;  1  Ch.  C.  L.  230.     Post,  See  post,  §  2408. 

§  2391,   2393.     See  Penn.  Rev.  Act,  ml  Ante,  §  288;  post,  2067,  2391. 

1860,  Tit.  ii.  n  People  v.  Taylor,  3   Denio,  91. 

;  Com.t7.Pray,  18  Pick.  362;  James  Post,  §  311. 

17.  Com.   12   Scrg.  &   Rawle,   220;  6  o  Com.  v.  Giles,  1    Gray  R   466; 

Mod.  311 ;  9  Stra.  1246  ;  2  Keb.  409  ;  see  Wh.  Prec.  615,  n.  for  form.     See 

9  Cowen,  587 ;  1  Russell,  302  ;  U.  S.  more  fully  post,  §  3158 ;   as  to  embez- 

17.  Royall,  8   Cranch  C.  C.  Rep.  618.  zlement,  see  §  1945. 

Post,  §  2391.  p  R.  17.  Kendrick,  5  Ad.  &  El.  (Q. 

yi  State  V.  Dowers,  45  N.  H.  543.  B.)  49  ;  R.  i7.  Hamilton,  7  C.  &  P.  448 ; 

k  State  t7.  Patterson,  7  Iredell,  70.  R.  r.  Brown,  8  Cox  C.  C.  69 ;  People 

Post,  §  2393.  17.  McEinney,  10  Mich.  54. 
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dered  of  overt  acts,  the  counsel  for  the  crown  were  confined 
within  them;  but  particulars  pending  the  trial  having  been 
ordered,  of  bad  debts  incurred  to  the  bank,  by  one  of  the  defend- 
ants, the  crown  was  not  restrained,  next  day,  the  particulars  not 
haying  been  delivered,  from  giving  evidence  on  that  head.^^ 

7.  Surplusage  need  not  be  stated. 

§  292.  It  is  not  necessary  to  charge  in  the  indictment  anything 
more  than  is  requisite  to  make  out  the  offence.^  There  are 
even  instances  when,  by  intendment  of  law,  what  might  other- 
wise be  a  variance,  is  made  good.  Thus,  when  in  an  indictment 
for  extortion,  or  obtaining  goods  on  false  pretence,  where  the 
money  is  paid  by  an  agent,  the  indictment  is  right  in  alleging  it 
to  have  been  paid  by  the  principal,  r  In  a  class  of  cases,  also 
quite  numerous  in  this  country,  viz. :  assaults,  or  attempts  to  com- 
mit offences  in  themselves  indictable,  the  same  particularity  is 
not  necessary  as  is  required  in  indictments  for  the  commission  of 
the  offence  itself.  Thus  it  may  be  laid  down  generally,  that  in 
an  indictment  for  soliciting  or  inciting  to  the  commission  of  a 
crime,  s  or  for  aiding  or  assisting  in  the  commission  of  it,  it  is  not 
necessary  to  state  the  particulars  of  the  incitement  or  incitation, 
or  of  the  aid  or  assistance,  provided  circumstances  enough  be 
given  to  show  the  offence  was  really  committed.  An  indictment 
for  an  assault  with  an  intent  to  steal  from  the  pocket,  without 
stating  the  goods  or  money  intended  to  be  stolen,  is  good,  t  nor 
is  it  necessary  to  aver  •  that  the  prosecutor  had  anything  in  his 
pocket  to  be  stolen,  u  So  in  an  indictment  for  an  assault,  with 
intent  to  murder,  it  is  not  necessary  to  state  the  instrument,  or 
means  made  use  of  by  the  assailant,  to  effectuate  the  murderous 
intent,  v    So  in  an  indictment  for  breaking  and  entering  a  dwell- 

/>!  R.  V.  Esdaile,  1  F.  &  F.  213 ;  R.  u  Com.  v.  McDonald,  5  Cush.  865  ; 

V,  Brown,  8  Cox  C.  C.  69.  see  Com.  v,  Doherty,  10  Cush.  (Mass.) 

q  State  v.  Ballard,  2  Murphey,  186.  52. 

See  post,  §  622.  v  State  v.  Dent,  S  Gill  &  John.  8 ; 

r  Com.  t?.Bagley,  7Pick.  279;  Com.  but  see   State  v.  Johnson,  11  Texas, 

V,  Call,  21  Pick.  515.  22;  State  v,  Jordan,  19  Mo.  (4  Ben- 

»  R.  17.  Higgins,  2  East,  5 ;  though  nett)  218  ;  Trexler  t;.  State,  19  Alab. 

see  R.  V.  Marsh,  1  Den.  C.  C.  505.  21 ;    State  v.  Chandler,  24  Mo.    (8 

See  post,  §  1281.  Jones)  871. 

t  Com,  V.  Rogers,  5  Serg.  &  Rawle, 
463.    Post,  §  1281. 
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ing-house,  with  intent  to  commit  a  rape,  it  need  not  be  allied 
that  the  defendant  "then  and  there"  intended  to  commit  the 
rape,  nor  need  the  offence  of  rape  be  fully  and  technically  set 
forth,  v^  The  means  of  effecting  the  criminal  intent,  or  the  cir- 
cumstances evincive  of  the  design  with  which  the  act  was  done, 
are  considered  to  be  matters  of  evidence  to  the  jury  to  demon- 
strate the  intent,  and  not  necessary  to  be  incorporated  in  an 
indictment,  t£^  though  when  an  (ittempt  is  averred,  it  is  necessary 
that  some  act  constituting  such  attempt  (e.  g.  an  assault)  should 
be  laid,  x 

§  293.  In  New  York,  in  an  indictment  under  the  statute  y  for 
attempting  to  commit  an  offence,  the  particular  manner  in  which 
the  attempt  was  made  is  immaterial,  and  need  not  be  alleged,  z 
In  a  subsequent  chapter,  however,  it  will  be  seen  that  the  weight 
of  authority  now  clearly  is,  that  the  indictment  must  show  on  its 
face  facts  which  would  make  an  "  attempt "  in  point  of  law,  or, 
at  least,  should  so  individuate  the  offence  as  to  secure  the  offender 
from  a  second  conviction,  a 

In  an  indictment  for  resisting  a  deputy  sheriff  in  the  discharge 
of  his  duty,  it  is  unnecessary  to  set  forth  the  specific  acts  of  re- 
sistance complained  of.  b 

Surpluioge  need  not  be  proved.  —  That  which  may  be  stricken 
out  of  an  indictment  as  mere  surplusage,  need  not,  as  will  here- 
after be  more  fully  seen,  be  established  by  proof,  J^ 

Descriptive  averments.  —  These,  however,  though  surplusage,  if 
entering  into  the  designation  of  the  offence,  must  be  specifically 
proved.  6^ 

8.  Alternative  or  Di^unctive  Statements. 

§  294.  The  offence,  in  every  case,  must  be  stated  in  such  a 
way  as  not  to  leave  it  uncertain  what  is  really  intended  to  be 
relied  on  to  support  the  accusation.     Thus,  if  the  indictment 

v^  Commonwealth  v,  Doherty,   10  z  People  v.  Bush,  4  Hill's  N.  Y.  R. 

Gush.  (Mass.)  52.  IS 2.    As  to  precision  necessary  in  in- 

V)  State  V.  Dent,  8  Gill  &  Johnson,  dictments  for  attempts,  &c.,  see  poet, 

8 ;  Mackesey  v.  People,  6  Parker  C.  vol.  ii.  §  2692  et  seq. 

R,  114.  a  See  post,  §  2692  ei  seq. 

X  Randolph  v.  Com.  6  Serg.  &  R.  h  State  r.  Copp,  15  N.  U.  212. 

398  ;  Clark's  case,  6  Grat.  675.    See  b^  Post,  §  622. 

State  V.  Wilson,  30  Connect.  503.  ft«  Post,  §  629. 

y  2  R.  S.  698,  sect.  8. 
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chaxge  the  defendant  with   one   or   other  of   two   offences,  in 
the   disjunctive,  as  that  he  murdered,  or  caused  to  be  mur- 
dered, forged,  or  caused  to  be  foiled,  c  burned,  or  caused  to  be 
burned,  c?^  sold  spirituous  or  intoxicating  liquors ;  d   levavity  vel 
levari  cau9avit^  e  conveyed,  or  caused  to  be  conveyed,  &c.,/  it  is 
bad  for  uncertainty ;  and  the  same,  if  it  charge  him  in  two  differ- 
ent characters,  in  the  disjunctive,  as  quod  A.  existens  servus  sive 
deput(xtu8j  took,  &c. ;  g  and  so  where  the  defendant  is  charged  with 
having  administered  a  poison  or  drug,  ff^    So,  generally,  an  indict- 
ment which  may  apply  to  either  of  two  definite  offences,  and  does 
not  specify  which,  is  bad.  h     On  the  other  hand,  in  Vermont  it 
was  held  not  to  be  a  fatal  objection,  that  the  indictment  charged 
the  defendant  with  the  larceny  of  a  horse,  described  as  being 
either  of  a  "  brown  or  bay  color."  i    In  Pennsylvania,  indict- 
ments averring  certain  trees  cut  down  not  to  be  the  property  of 
the  defendants,  "  or  either  of  them,"^  and  laying  a  nuisance  to 
be  in  the  "  highway  or  road,"  Ac,  were  held  good ;  k  in  several 
late  precedents  in  Massachusetts,  the  expression  "  as  an  innholder 
or'  victualler,"  formally  occur.  I    And  in  the  U.  S.  circuit  court 
for  Michigan,  it  was  held  that  "  cutting  or  causing  to  be  cut," 
was  not  fatal,  m    The  principle  seems  to  be  that  "  or  "  is  only 
fatal  when  it  renders  the  statement  of  the  offence  uncertain,  and 
not  so  when  one  term  is  used  only  as  explaining  or  illustrating 
the  other,  rri^ 
§  295.  StatuteB,  —  Where,  however,  a  statute  distinctively  enu- 

c  2  Hawk.  c.  85, 8. 68  ;  R.  v,  Stock- 
er,  1  Salk.  842,  871 ;  People  v.  Tom- 
linsoQ,  85  Cal.  508 ;  Com.  v,  Perrigo, 
8  Met.  (Ky.)  5.    Post,  §  868. 

c^  People  V.  Hood,  6  Cal.  286. 

d  Com.  V.  Grey,  2  Gray,  601. 

e  R.  V.  Stoaghton,  2  Str.  900. 

/  R.  V.  Flint,  Hardw.  854.  See  R. 
V,  Morley,  1  Y.  &  J.  221 ;  State  r. 
Gary,  86  N.  H.  859. 

g  Smith  v.  Mall,  2  Roll.  Rep.  268. 

g^  State  v,  Drake,  1  Yroom,  422; 
Com.  V,  France,  2  Brewster,  568.  See 
Wingard  v.  State,  18  la.  896. 

A  R.  V.  Marshall,  I  Mood.  C.  C. 
158 ;  State  v.  Harper,  64  N.  C.  129. 

i  State  V.  Gilbert,  18  Vermont  R. 
647.   Post,  §868. 


j  Moyer  v.  Com.  7  Barr,  489. 
k  Res.  V,  Arnold,  8  Yeates,  417; 
and  see  State  v,  Ellis,  4  Mo.  474. 

/  Com.  V.  Churchill,  2  Metcalf,  119, 
125;  Com.  v.  Thayer,  6  Metcalf,  246. 
The  paragraph  also,  *'  did  cause  to  be 
published,  &c.,  in  a  certain  paper  or 
publication,"  seems  to  have  escaped 
the  vigilance  of  counsel  who  were 
concerned  in  the  great  case  of  People 
V.  Crosswell,  8  Johnson's  Cases,  888. 

m  U.  S.  V.  Potter,  6  McLean  C.  C. 
R.  186.  See  also  State  v.  Ellis,  4  Mo. 
474.     Post,  §  868. 

w)    People  V,  Gilkinson,  4  Parker 
C.  C.  26;  State  r.  Ellis,  4  Mo.  474; 
Com.  r.  Grey,  2  Gray,  601 ;  Brown  v. 
Com.  8  Mass.  59.    Post,  §  868. 
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§  296.]  INDICTMENT  :  STATEMENT   OF  OFFENCE.  [BOOK  I. 

merates  the  offences,  or  the  intent  necessary  to  constitute  such 
offences  disjunctively,  the  indictment  cannot  charge  them  dis- 
junctively ;  as  where  the  statute  against  unlawful  shooting  in 
Virginia,  &c.,  affixes  a  penalty  when  the  act  is  done  with  intent 
to  maim,  disfigure,  disable,  or  kill  (in  the  disjunctive),  the  dis- 
junctive statement  of  intent  is  bad.  n  So  in  England,  under 
statutes  describing  the  offences  disjunctively,  it  was  held  fatal  to 
say  that  the  defendant  forged,  or  caused  to  be  forged,  an  instru- 
ment, 0  or  that  he  carried  and  conveyed,  or  caused  to  be  carried 
and  conveyed,  two  persons  having  the  small-pox,  so  as  to  burden 
a  certain  parish,  p  It  is  therefore  error  to  state  the  successive  gra- 
dations of  statutory  offences  disjunctively  ;  and  to  state  them  con- 
junctively, when  they  are  not  repugnant,  is  always  allowable,  q 
At  the  same  time  it  must  be  remembered  that  when  the  grada- 
tions are  stated  cumulatively,  they  must  in  strict  practice  be 
proved  cumulatively.  Thus,  if  a  paper  is  called  a  warrant  and 
order,  it  must  be  proved  to  be  both  a  warrant  and  order,  q^ 

§  296.  But  when  a  statute  in  one  clause  makes  several  distinct 
and  substantive  offences  indictable,  neither  of  which,  as  in  the 
clause  "  counterfeit,  or  cause  to  be  counterfeited,"  is  included  in 
the  other,  it  is  better  to  specify  particularly  the  actual  offence 
committed.  Thus,  where  the  language  of  the  statute  was,  "  any 
person  who  shall  presume  to  keep  a  tippling  house,  or  sell  rum, 
brandy,  whiskey,  tafia,  or  other  spirituous  liquors,  &c.,  shall  be 
liable,"  &c. ;  and  the  indictment  charged  the  defendant  with 
selling  the  particular  liquors  without  a  license,  it  was  held  that 
the  indictment  was  deficient  in  not  defining  the  offence  with 
sufficient  precision,  r 

n  Angel  t;.  Com.  2  Virg.   C.  231 ;  Keefer  ».   State,    4    Ind.   246  ;    and 

Jones  V.   State,    1    McMulIan,    236 ;  cases  cited  ante,  note  n. 
Stotet\  Price,  6  Halsted,  203  ;  United        qi  R.  v.  Gilchrist,  2  M.  C.  C.  283; 

States  ».  Armstrong,  5  Pliil.  Rep.  273  ;  C.  &  M.  224 ;  R.  v.  Crowther,  6  C.  & 

Sute  V.  Col  wells,  3  R.  I.  284.   Post,  P.  316,  per  Bosanquet,  J.     See  Com. 

§  368.  V,  Livermore,  4  Gray,  18 ;  sed  qucere, 

0  1  Burr.  399;  1    Salk.  842,  371;  whether  the  unnecessary  cumulation 

8  Mod.  32;  5  Mod.  137.  could  not  be  discharged  as  surplus- 

.    p  1  Sess.  Cases,  307.  age.   See  State  v,  Corrigan,  24  Conn. 

q  State  v.  Price,  6  Halsted,  203 ;  286.     Post,  §  622-4. 
Angel  V,  Com.  2  Va.  Cas.  231  ;  Jones        r  Sute  v.  Raiford,  7  Porter,  101 ; 

V.  State,  1  McMuUan,  236.     See  post,  R.  v.  Middlehurst,  1  Burr.  400 ;  and 

§  390 ;  State  v,  Meyor,  1  Speers,  305 ;  see  Miller  v.  State,  5  How.  (Mis.)  250. 
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BOOK  I.]  KNOWLEDGE  AND  INTENT.  [§  297. 

9.   Knowledge  and  Intent. 

§  297.  Where  the  statement  of  the  axst  itself  necessarily  in- 
cludes a  knowledge  of  the  ill^ality  of  the  act,  no  averment  of 
knowledge  or  bad  intent  is  necessary.  %  .  It  is  otherwise,  where 
guilty  knowledge  is  a  substantive  ingredient  of  the  offence,  t 
Thus  in  an  indictment  for  selling  an  obscene  book,  a  scienter  is 
necessary,  u  And  so  in  an  indictment  for  selling  unwholesome 
water,  v^  On  the  other  hand,  it  has  not  been  held  necessary  in 
an  indictment  for  adultery,  v  « 

Under  statutes  the  distinction  has  been  taken  that  where  the 
guilty  knowledge  is  part  of  the  definition  of  the  offence,  it  must 
be  averred,  but  not  otherwise,  w 

Where  a  particular  intent  is  necessary  to  constitute  an  offence 
it  must  be  averred,  x 

In  Pennsylvania :  — 

Intent  to  defraud  particular  persons.  —  It  shall  be  sufficient 
in  any  indictment  for  forging,  uttering,  offering,  disposing  of,  or 
putting  off  any  instrument  whatsoever,  or  for  obtaining  or  at- 
tempting to  obtain  any  property  by  false  pretences,  to  allege  that 
the  defendajit  did  the  act,  with  intent  to  defraud,  without  alleg- 
ing the  intent  of  the  defendant  to  be  to  defraud  any  particular 
person ;  and  on  the  trial  of  any  of  the  offences  in  this  section 
mentioned,  it  shall  not  be  necessary  to  prove  any  intent  on  the 
part  of  the  defendant  to  defraud  any  particular  person,  but  it 
shall  be  sufficient  to  prove  that  the  defendant  did  the  act  chained 
with  an  intent  to  defraud,  x^ 

In  Ohio  it  has  been  ruled  that  the  provision  in  section  96  of 

s  1  Hale  P.  C.  561 ;  2  East  P.  C.  v.  Com.  r.  Elwell,  2  Mete.  190. 

61 ;  6  East,  474 ;  1  B.  &  P.  86 ;  Tur-  to  R.  r.  Jukes,  8  Term  R.  586 ;  R.  v. 

ner  v.  State,  1  Ohio  St.  422;  State  t;.  Myddleton,  6  Term  R.  7S9 ;  1  Starkie 

Freeman,  6  Black.  248;  Com.  v.  £1-  C.  P.  196;  State  v,  SUmson,  4  Zabr. 

well,  2  Mete.  19d;  Com.  v.  Stout,  7  B.  478.    See  U.  S.  v.  Schuler,  6  McLean, 

Mom*.  277.    Post,  §  405  a.  28.     As  to  scienter  in  Poisoning,  see 

t  Post,  §  2159;  Com.  v.  Blumenthal,  post,  §  1066.    In  False  Pretences,  see 

Wh.  Prec.  528  n.  post,  §  2159. 

u  Com.  V.  McGarrigall,  cited  1  Ben-  x  People  v.  Lohman,  2  Barbour  S. 

net  &  Heard  Lead.   Cas.  551.     See  C.  216;  Gabe  v.  State,  1  Eng.  (Ark.) 

also  State  v.  Brown,  2  Speers,  129  ;  519  ;   Norman  v.  State,  24  Mis.  54  ; 

Com.  V,  Kirbj,  2  Gush.  577  ;  State  v.  State  v.  Card,  34  N.  H.  510. 

Carpenter,  20  Vermont,  9.  «*  Rev.    Act,  1860  —  Pamph.  p. 

til  Stein  v.  State,  37  Ala.  123.  435. 

vou.  I.  — 17  257 
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§  802.]  INDICTMENTS  :  PABTICULABITT  BEQUIBED.  [BOOK  L 

the  code  of  criminal  procedure,  which  declares  that  it  shall  be 
sufficient  in  any  indictment  where  it  is  necessary  to  aU^e  an 
intent  to  defraud,  to  allege  that  the  party  accused  did  the  act 
with  intent  to  defraud,  without  alleging  an  intent  to  defraud  any 
particular  person,  is  not  in  conflict  with  section  10  of  the  bill  of 
rights,  which  requires  the  accused,  on  demand,  to  be  furnished 
with  ^'  thQ  nature  and  cause  of  the  accusation  against  him."a:^ 

10.  IndiLcement  and  Aggravation* 
§  298.  Matters  of  inducement  or  aggravation,  as  a  general 
*  rule,  do  not  require  so  much  certainty  as  the  statement  of  the  gist 
of  the  offence,  y  So  where  the  offence  cannot  be  stated  with 
complete  certainty,  it  is  sufficient  to  state  it  with  such  certainty 
as  it  is  capable  of.  As  in  the  case  of  a  conspiracy  to  defraud  a 
person  of  goods,  it  is  not  necessary  to  describe  the  goods  as  in 
an  indictment  for  stealing  them ;  stating  them  as  '^  divers  goods  *' 
has  been  holden  sufficient,  z 

11.   OhjectBfor  which  Particularity  is  required* 

§  299.  The  degree  of  particularity  necessary  in  setting  out  the 
offence  can  be  best  determined  by  examining  the.  objects  for 
which  such  particularity  is  required.  These  objects  are  ranked 
by  an  eminent  criminal  pleader  as  follows  :  —  a 

§  300.  (a.)  In  order  to  identify  the  charge,  lest  the  grand  jury 
should  find  a  bill  for  one  offence  and  the  defendant  be  put  upon 
his  trial,  in  chief,  for  another,  without  any  authority,  b 

§  301.  (6.)  That  the  defendant's  conviction  or  acquittal  may 
inure  to  his  subsequent  protection,  should  he  be  again  questioned 
on  the  same  grounds :  the  offence,  therefore,  should  be  defined 
by  such  circumstances  as  will,  in  such  case,  enable  him  to  plead 
a  previous  conviction  or  acquittal  of  the  same  offence,  c 

§  802.  (<?.)  To  warrant  the  court  in  granting  or  refusing  any 
particular  right  or  indulgence,  which  the  defendant  claims  as 
incident  to  the  nature  of  the  case,  d 

x^  Turpin  v.  State,   19   Ohio    St  2  Barn.  &  Aid.  204;  Com.  r.  Judd,  2 

540  ;  1869.  Mass.  829 ;  Com.  v.  CollinB,  S  Serg.  & 

y  lX,v.  Wright,  1  Vent.  170  ;  Com.  Rawle,  220 ;  Com.  v.  Mifflin,  6  Watts 

Dig.  Indict  6.  5.    As  to  evidence  of  &  Serg.  461. 

surplusage,  of  this  kind,  see  post,  §  a  1  Starkie's  C.  P.  78.    S«e  also 

624-5.  post,  §  622,  &c. 

z  R.  v. ,  1  Chit  Rep.  698;  R.  b  Staunf.  181. 

V,  Eccles,  1  Leach,  247;  King  v.  Gill,  c  Ihid.                            d  Ibid. 
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WRITTEN  INSTBUMENTS. 


[§  804. 


§  803.  (<i.)  To  enable  the  defendant  to  prep$ire  for  his  de- 
fence e  in  particular  cases,  and  to  plead  in  all,/  or,  if  he  prefer 
it,  to  submit  to  the  court  by  demurrer  whether  the  facts  alleged 
(supposing  them  to  be  true)  so  support  tibe  conclusion  in  law,  as 
to  render  it  necessary  for  him  to  make  an^r  answer  to  the  charge,  g 

§  804.  (e.)  Finally  and  chiefly,  to  enable  the  court,  looking  at 
the  record  after  conviction,  to  decide  whether  the  facts  charged 
are  sufficient  to  support  a  conviction  of  the  particular  crime,  and 
to  warrant  their  judgment ;  and  also,  in  some  instances,  to  guide 
them  in  the  infliction  of  a  proportionate  measure  of  punishment 
upon  the  offender,  h 

As  to  what  constitutes  surplusage,  will  be  considered  fully 
hereafter.  % 

Vn.  WRITTEN  INSTRUMENTS. 

if)  New  Jcney,  $  881. 
{g,)  Maryland,  §  382. 
{h.)  North  Carolina,  §  338. 
(t.)  Georgia,  §  835. 
0'.)  AlalMuna,  §  836. 
{h.)  Mississippi,  \  337. 
(/.)  Missouri,  §  338. 
(m.)  Tennessee,  §  339. 
(».)  Ohio,  §  340. 
>  What  oemebal  legal  desionatiov 
will  suffice,  §  341. 
(a.)  "  Purporting  to  be,"  §  343. 
(6.)  "Receipt,"'  " acquitUnce,*'  %  343. 
(e.)  '*  Bill  of  Exchange,''  §  344. 
(d.)  '*  Promissory  Note,"  §  345. 
(e.)  ''Bank  Note,"  §346. 
(/.)  ''Money,"  §347. 
{g.)  "Goods  and  Chatteb,"§  848. 
(A.)  "  Warrant,  order,  or  request  for  the 

payment  of  money,"  §  849. 
(I.)  "Deed,"  §849. 
ij,)  "ObligaUon,"§349. 
(2;.)  "Piece  of  paper,"  §349. 


1.  Where  the  instrumbet,  as  o  for- 
obrt  and  libel,  must  bt  set  out  in 

FULL,  §  305. 

(o.)  In  what  case    literal  exactness  is 

necessary,  §  306. 
(6.)  "Tenor,    "purport,"    and    "sub- 
stance," §  307. 
(c.)  What  variance  is  fatal,  §  809. 
(</.)  Quotation  marks,  §  310. 
(e.)  Lost,  destroyed,  obscene,  or  sup- 
pressed writings,  §  311. 
(/.)  When  any  part  may  be  omitted, 

§312. 
ig.)  Where  the  instrument  is  in  a  for- 
eign language,  or  is  on  its  face 
insensible,  §  313. 
a.  Where  the  instrument,  as  in  lar- 
ceny, ETC.,  MAT  BE  DESCRIBED  MERE- 
LY BY  GENERAL  DESIGNATION,  §  314. 

(a.)  U.  S.  courts,  §  315. 
(6.)  Massachusetts,  §  319. 
(c)  Connecticnt,  §  880. 
(d.)  New  York,  §  321. 
(e.)  Pennsylvania,  §  325. 

e  R.  V.  Hollond,  5  T.  R.  62S ;  Fost. 
194 ;  Com.  v.  Me  A  tee,  8  Dana's  Ky. 
R.  29.  See  to  same  effect,  People  t;. 
Taylor,  8  Denio,  91.  **  That  certaiiity 
and  precision  in  an  indictment  is  re- 
quired, which  will  enable  the  defend- 
ant to  judge  whether  the  facts  and 
circumstances  stated  constitute  an  in- 
dictable offence,  that  he  may  know  the 
nature  of  the  offence  against  which  he 
is  to  prepare  his  defence ;  that  he  may 


plead  a  conviction  or  acquittal,  in  bar 
of  another  indictment ;  and  that  there 
may  be  no  doubt  as  to  the  nature  of 
the  judgment  to  be  given  in  case  of 
conviction."  Biggs  v.  The  People, 
8  Barbour,  547,  Edmonds,  P.  J. 

/  S  Inst  41. 

g  Cowper,  672. 

h  Cowper,  672;  6  T.  R.  628 ;  1 
Starkie  C.  P.  73. 

i  Post,  §  622. 
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§  807.]  INDICTMENT  :   WRITTEN  INSTRUMENTS.  [BOOK  I. 

§  305.  1.   Where  the  Instrument^  m  in  Forgery  and  Libel^  mutt 
be  set  out  in  full. 

[In  Massachusetts^  by  O^en.  Stat.  1864,  ch.  250,  §  1,  variance  in 
writings  or  print  is  immaterial^  if  the  identity  of  the  instrument 
is  manifest.^ 

[Virginia.     See  Crimes  Act^  1866,  chap.  ccviL  §  7.] 

§  806.  (a.)  In  what  case  literal  ezcu^tness  is  necessary. — 
Where  written  instruments  enter  into  the  gist  of  the  oflfence,  as 
in  forgery,  passing  counterfeit  money,  selling  lottery  tickets, 
sending  threatening  letters,  libel,  &c.,  they  should  be  set  out  in 
words  and  figures.  ^  Thus,  the  omission  of  a  word  in  an  indict- 
ment for  forgery  is  fatal.  A;  In  such  cases,  hpwever,  it  is  not 
necessary  to  insert  the  vignettes,  devices,  letters,  or  figures  in  the 
margin,  as  they  make  no  part  of  the  instrument.  I  But  it  has 
been  held  fatal  to  omit  the  name  of  the  state  in  the  upper  mar- 
gin of  a  copy  of  a  bank  note,  when  such  name  is  not  repeated 
on  the  body,  m 

§  807.  (6.)  "  Tenor,''  '' PurpoH,''  and  '' Substance.'' —  When 
/  it  is  necessary  to  set  forth  an  instrument,  or  writing,  remarks 
Mr.  Chitty,  n  it  may  be  preceded  by  the  words,  "  to  the  tenor 
following,"  or  "in  these  words,"  or  "as  follows,"  or  "in  the 
words  and  figures  following,"  for  though  the  setting  forth  the 
instrument  by  the  tenor  which  imports  an  accurate  copy  o  has 
been  considered  to  be  most  technical,  yet  it  has  been  holden  that 
"  as  follows  "  is  equivalent  to  the  words  "  according  to  the  tenor 

/  Sute  V,  Stephens,  Wright's  Ohio  U.  S.  v.  Hinman,  1  Baldwin,  292;  U.  S. 

R.  73 ;  R.  t7.  Mason,  2  East,  238  ;  2  o.  Britton,  2  Mason,  462.  Post,  §  1469. 
East  P.  C.  976  ;  R.  v.  Powell,  1  Leach,        /  People  v.  Franklin,  8  Johnson's 

I    77  ;  R.  V.  Hart,  1  Leach,  145 ;  Com.  v.  C.  299 ;  Com.  v.  Searle,  2  Binnej,  832; 

/■    Gillespie,  7  Serg.  &  Rawle,  469  ;  Com.  State  r.  Carr,  5  N.  Hamp:  367 ;  Com. 

■   o.  Stow,  1  Mass.  54 ;  Com.  v,  Bailey,  v.  Bailey,  1   Mass.  62 ;  Com.  v.  Ste- 

1  Mass.  62;  State  o.  Farrand,  3  Hal-  phens,  Ibid.  208;   Com.  v.  Taylor,  5 

sted,  333 ;  State  o.  Gustin,  2  Southard  Cush.  605 ;  Buckland  v.  Com.  8  Leigh, 

R.  749 ;  State  t7.  Twitty,  2  Hawks,  248;  732 ;  Griffin  v.  State,  14  Ohio  St.  K. 

Com.  V.  Sweney,  10  S.  &  R.  173;  Com.  55.    Post,  §  1469. 
».  Wright,  1  Cush.  46 ;  Com.  r.  Tarbox,        m  Com.  ».  Wilson,  2  Gray,  70. 
Ibid.  66.    Post,  §  606-8,  1468,  &c.,        n  1  Ch.  C.  L.  234 ;  2  Leach,  661 ; 

2601,  &c.  6  East,  418-426.    Post,  §  1474-5. 

k  State  v.  Street,  Tay.  158 ;  and        o  2  Leach,  660,  661 ;  3  Salk.  225 ; 

see   State  v.  Bradley,    1   Hay.  408;  Holt,  347-850,  425;  11  Mod.  96,  97; 

State  V,  Coffey,  N.  C.  Term  R.  272  ;  Douglass,  193,  194.    Post,  §  1474-5. 
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BOOK  I.]  HOW  TO  BE  SET  OUT.  [§  808. 

following,"  or  "  in  the  words  and  figures  following,"  and  that  if 
under  such  an  allegation  the  prosecutor  fails  in  proving  the 
instrument  yerbatim,  as  laid,  the  yariance  will  be  fatal  ;^  and 
where  the  indictment,  by  these  or  similar  averments,  fails  to 
claim  to  set  out  a  copy  of  the  instrument  in  words  and  figures,  it 
will  be  invaUd.  q 

Purport,  it  is  said,  means  the  substance  of  an  instrument  as  it 
appears  on  the  face  of  it  to  every  eye  that  reads  it,  and  is  insuffi- 
,cient  when  literal  exactness  is  required ;  tenor,  means  an  exact 
copy  of  it.r  But  if  the  instrument  does  not  "purport*'  to  be 
what  the  indictment  avers  —  t.  «.,  if  its  meaning  is  not  accurately 
stated  —  the  variance  is  fatal.  % 

The  words  "  in  manner  and  form  following,  that  is  to  say,"  do 
not  profess  to  give  more  than  the  substance,  and  are  usual  in  an 
indictment  for  perjury ;  t  but  the  word  "  aforesaid "  binds  the 
party  to  an  exact  recital. w  "According  to  the  purport  and 
effect,  and  in  substance,"  are  bad.  v  And  so  is  "  substance  and 
effect."  tt? 

§  308.  The  attaching  of  one  of  the  original  printed  papers  to 
the  indictment,  in  place  of  inserting  a  copy,  is  not  sufficient  indi- 
cation that  the  paper  is  set  out  in  the  very  words,  w^ 

In  forgery,  as  will  be  seen  hereafter,  the  indictment  may  run, 
that  the  prisoner  forged  a  paper  writing  according  to  the  tenor 
following,  4c.  X  An  exact  copy  y  of  the  instrument,  in  words 
and  figures,  z  must  then  be  set  forth,  to  enable  the  court  to  see 
whether  the  false  making  of   it  is  in  law  considered  as  for- 

p  1  Leach,  78;  2  Leach,  660,  661 ;  t  1  Leach,  192;  DougL  198,  194. 

2  East  P.  C.  976  ;  2  Bla.  Rep.  787.  ti  Ibid. ;  Doug.  97. 

Post,  §  1474-6.  V  Com.  v,   Wright,  1    Cush.   46  ; 

q  2  Leach,  597,  660,  661 ;  Dana  v.  State  v.  Brownlow,  7  Hump.  68 ;  Dana 

State,  2   Ohio  St.  Rep.  91 ;   Com.  v,  v.  State,  2  Ohio  St.  R.  91. 

Wright,  1  Cush.  66 ;  State  v,  Bonney,  w  Com.  v,  Sweney,  10  Serg.  &  R. 

84  Me.  888.     Post,  §  1474-5,   1482,  178. 

2689.  wi  Com.    w.  Tarbox,   1   Cush.   66 

r  2  Leach,  661  ;  Com.  ».  Wright,  1  Post,  §  1478. 

Cush.  46 ;  State  v,  Bonney,  84  Maine,  x  2  Leach,  660,  661.     Post,  §  1474. 

888;  State  v.  Witham,  47  Maine,  166.  y  2  Leach,  624  ;  2  East  P.  C.  928, 

8  DougL  800;    State  v,  Molier,   1  977. 

Devereux,  268 ;  State  ».  Carter,  Conf.  z  1  Leach,  78,  145  ;  2  East  P.  C. 

N.  C.  R.  210;  State  v.  Wimberiy,  8  976. 
McCord,  190. 
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gery ;  a  and  the  same  rule  applies  to  indictments  for  threatening 
letters,  h 

§  809.  (<?.)  What  variance  is  fdcil. — A  mere  yariance  of  a 
letter  will  not  be  fatal,  even  when  the  tenor  is  set  out,  provided 
the  meaning  be  not  altered  by  changing  the  word  misspelt  into 
another  of  a  different  meaning;^  thus,  in  an  indictment  for 
forging  a  bill  of  exchange,  the  tenor  was  "  value  received,"  and 
the  bill,  as  produced  in  evidence,  was  "value  reioeved;"  the 
question  being  reserved,  it  was  held  that  the  variance  was  not 
material,  because  it  did  not  change  one  word  into  another,  so  as 
to  alter  the  meaning,  d  On  the  same  principle,  where,  in  an 
indictment  for  perjury,  it  was  assigned  for  perjury  that  the 
defendant  swore  he  "  understood  and  believed,"  instead  of  "  un- 
derstood," the  mistake  was  held  to  be  immaterial,  e  So  "  prom- 
ise," for  "  promised  "  was  held  not  a  fatal  variance./ 

The  subject  of  clerical  errors  in  the  setting  forth  of  writings, 
and  that  of  variance  in  the  setting  out  of  records,  are  considered 
under  future  heads.  ^  . 

Where  an  indictment  alleged  that  a  forged  certificate  was 
signed  by  Bowling  Starke,  but  the  instrument  was  signed  B. 
Starke,  and  the  signer's  true  name  was  Boiling  Starke,  the  vari- 
ance was  held  fatal.  A 

In  England,  however,  where  the  name  of  John  McNicoll,  signed 
to  a  forged  instrument,  was  in  the  setting  out  of  the  forged  in- 
strument in  the  indictment  written  John  McNicole:  It  was 
held  no  variance.  H^ 

The  subject  of  variance  between  the  indictment  and  the  evi- 
dence in  this  respect  is  more  fully  considered  under  a  future 
head,  t 

Where  the  setting  out  of  the  instrument  in  an  indictment 

a  2  Leach,  624,  657,  661 ;  2  East  t  1  Leach,  138;  Dougl.  193,  194. 

P.  C.  975.                                 ,  /  Com.  r.  Parmenter,  5  Pick.  279. 

5  2  East  P.  C.  976 ;  1  Marsh.  522 ;  g  Post,  §  405-6-7-9,  606, 1469. 

6  East,  418.  h  Com.  v.  Kearns,  1   Yirg.  Cases, 

c  R.  r.  Drake,  Salk.  660  ;  U.  S.  r.  109 ;  Stote  r.  Waters,  Const.  R.  669. 

Hinman,   1   Baldwin,   292 ;   State  r.  h^  R.  r.  Wilson,  2  C.  &  K.  527  ;  1 

Bean,  19  Vt.  530;  State  r.  Weaver,  Den.   C.  C.  284;  2  Cox    C.  C.  426. 

13  Iredell,  491.    Post,  §  606,  1469.  But  see  fully,  post,  §  606. 

d  1  Leach,  145.  t  Post,  §  606-7-8,  1469. 
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can  give  no  information  in  the  court,  it  is  unnecessary  to  set  it 
out.y 

§  310.  (rf.)  Quotation  marks.  —  Quotation  marks  by  them- 
selves are  not  sufficient,  k 

§  311.  (e.)  Lost^  destroyed^  obscene^  or  suppressed  writings,  — 
Where  the  instrument  on  which  the  indictment  rests  is  in  the 
defendant's  possession,  or  is  lost  or  destroyed,  it  is  sufficient  to 
aver  such  special  facts  as  an  excuse  for  the  non-setting  out  of 
the  instrument,  and  then  to  proceed,  either  by  stating  its  sub- 
stance, or  by  describing  it  as  an  instrument  which  "  the  said 
inquest  cannot  set  forth  by  reason,"  &c.,  of  its  loss,  destruction, 
or  detention,  as  the  case  may  be,  m  giving,  however,  the  purport 
of  the  instrument  as  near  as  may  be.  m^  It  was  at  first  doubted 
whether  any  proceedings  would  lie  when  the  instrument  on 
which  the  indictment  was  based  was  in  the  hands  of  the  defend- 
ant ;  it  being  clear  that  the  courts  would  not  compel  him  to  sur- 
render it ;  and  such  an  objection  was  raised  in  King  v.  Watson,  n 
where  an  information  was  asked  against  a  corporation  for  a  libel, 
the  libellous  writing  being  in  the  hands  of  the  defendant,  and  not 
within  the  control  of  the  prosecution.  The  case  did  not  proceed 
to  trial,  but  it  was  strongly  intimated  by  Buller,  J.,  that  if  it 
should,  and  the  defendant  refused  to  deliver  the  Hbellous  paper, 
after  notice,  it  would  be  enough  for  the  prosecution  to  prove  the 
substance.  And  it  has  since  been  held,  in  prosecutions  for  for- 
gery, that  if  the  prosecutor,  a  reasonable  time  before  the  com- 
mencement of  the  assizes,  gives  the  prisoner  notice  to  produce  the 
alleged  forged  writing,  he  is  entitled,  on  non-production,  to  give 
secondary  evidence  of  its  contents,  o  In  Maine,  Massachusetts, 
Vermont,  New  York,  New  Jersey,  and  Virginia,  as  well  as  in  the 
United  States  courts,  it  has  been  laid  down  that,  in  such  cases,  it 
is  proper  and  necessary  for  the  prosecution  to  aver  specially  in 
the  indictment  the  loss  of  the  instrument  in  question,  or  a  posses- 
sion and  non-production  by  the  defendant.  j9     Thus,  where  the 

/  R.  t».  Coulson,  1  Eng.  L.  &  E.  to*  Wallace  u.  People,  27  Illinois,  45. 

550 ;  S.  C.  1  Temple  &  M.  C.  C.  882 ;  Post,  §  1468. 

4  Cox  C.  C.  227.  n  2  T.  R.  200. 

k  Com.  V,  Wright,  1  Cush.  68.  o  Bex  v.  Haworth,  4  Car.  &  Payne, 

m  Post,  §  608.    See  Com.  v.  Saw-  254 ;  Bex  o.  Hunter,  4  Car.  &  Payne, 

telle,  11  Cuah.  142  ;  People  ».  Bogart,  128.    See  post,  §  608-9. 

36  CaL  245.     Post,  §  868.  p  State  v.  Bonney,  84  Maine,  223  ; 
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« 

indictment  excused  the  want  of  a  particular  description,  by 
averring  that  the  bond  was  with  the  defendant,  it  was  held  that 
this  was  sufficient,  q    Although  it  was  said,  in  another  case,  the 

note  is  described  as  made  on  the day  of  May,  and  the  proof 

is,  that  the  forged  note  was  dated  on  a  particular  day,  a  con- 
viction will  be  sustained,  notwithstanding  the  variance,  when  a 
satisfactory  reason  for  the  omission  of  a  more  particular  descrip- 
tion is  given  in  the  indictment,  r  It  has  been  ruled,  however, 
that  upon  a  rule  to  show  cause,  the  court  will  not  order  an  attor- 
ney of  the  court  to  deliver  to  the  state  attorney,  for  the  inspec- 
tion of  the  grand  jury,  promissory  notes  suggested  to  have  been 
forged,  which  had  been  delivered  to  the  attorney  in  the  conmion 
course  of  business  by  his  client  suspected  of  committing  the 
forgery,  b 

On  the  same  ground,  if  the  grand  jury  declare  of  an  indecent 
libel,  ''  that  the  same  would  be  offensive  to  the  court  here,  and 
improper  to  be  placed  on  the  records  thereof ; "  the  non-eetting 
forth  of  the  libel  will  be  thereby  sufficiently  excused,  t  Thus 
in  an  indictment  for  publishing  an  obscene  book  or  picture,  it  is 
not  necessary  that  the  libel  should  be  set  out  at  large,  u  but  in 
such  case  it  is  necessary  specifically  to  aver  the  reason  of  the 
omission,  v 

Pro8ecutor*8  negligence  cansing  the  loss.  —  Even  in  this  case, 
the  loss  will  be  an  excuse  for  non-description,  unless  the  n^li- 
gence  was  so  gross  as  to  imply  fraud,  v^ 

Destroyed  instrument  that  afterwards  appears. —  When  there 
is  an  allegation  that  an  instrument  is  destroyed^  as  an  excuse  for  its 
non-description,  there  is  a  fatal  variance  between  the  indictment 
and  the  proof  if  the  destroyed  instrument  is  produced  on  trial,  t;* 

Sedgwick,  J.,  8  Mass.  110;  People  v,  t  Com.  v.  Holmes,  17  Mass.  886. 

Badgley,  16  Wend.  53;  Pendleton  v.  Post,  §  2547,  for  other  cases;  but  see 

Com.  4  Leigh,  694 ;  State  v,  Parker,  State  v,  Hanson,  28  Tex.  284. 

1  Chipman's  Venn.  R.  298;  State  v.  u  Com.  o.  Holmes,  17  Mass.  836; 
Potts,  4  Halsted,  26 ;  U.  S.  v.  Britton,  Com.  v.  Sharpless,  2  Serg.  &  Rawle, 

2  Mason,  468 ;  Bucher  v,  Jarrett,  8  91 ;  People  t7.  Girardin,  1  Mann. 
Bos.  &  PuL  148;  Howe  v.  Hall,  14  (Mich.)  90;  State  v.  Brown,  1  Wil- 
East,  275.     See  post,  §  1468.  liams    (Vt),    619.      For    form,    see 

q  People  v.  Kingsley,  2  Cowen,  522.  Whar.  Prec.  952,  968. 

See  Croxdale  v.  State,  1  Head,  189.  v.  Com.  o.  Tarbox,  1  Cash.  66. 

r  People  v.  Badgley,  16  Wend.  58.  v^  State  v.  Taunt,  16  Minnes.  109. 

8  State  V.  Squires,  1  Tyler's  Ver.  w«  Smith  v.  Stote,  88  Ind.  159. 
R.  147. 
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§  812.  (/.)  When  any  part  may  he  omitted.  —  Wherever  the 
whole  instrument  is  included  in  the  offence,  the  whole  of  it  must 
be  set  out  in  the  indictment.  But  where,  upon  an  indictment 
for  forging  a  receipt,  it  appeared  that  the  receipt  was  written  at 
the  foot  of  an  account,  and  the  indictment  stated  the  receipt 
thus :  "  8th  March,  1773.  Received  the  contents  above  by  me, 
Stephen  Withers,"  without  setting  out  the  account  at  the  foot  of 
which  it  was  written,  it  was  holden  sufficient,  t^  In  all  other 
cases,  where  part  only  of  a  written  instrument  is  included  in 
the  offence,  thstt  part  alone  is  necessary  to  be  set  out.  Thus,  in 
cases  where  portions  of  publications  are  libellous  and  others  not, 
it  is  only  necessary  to  state  those  parts  containing  the  libels ; 
and  if  the  libellous  passages  be  in  different  parts  of  the  publica- 
tion, distinct  from  each  other,  they  may  be  introduced  thus : 
^^  In  a  certain  part  of  which  said  libel  there  were  and  are  con- 
tained the  false,  scandalous,  malicious,  and  defamatory  words 
and  matter  following,  that  is  to  say,"  &c.  ^^  And  in  a  certain 
other  part  of  which  said  libel  there  were  and  are  contained," 
&c.a;  Where  the  indictment  is  for  forging  a  note  or  bill,  th^ 
indorsement,  though  forged,  need  not  be  set  out.  y 

§  813.  (^.)  When  th&  instrument  is  in  a  foreign  language^  or 
is  on  its  face  insensible.  —  An  instrument  in  a  foreign  language 
must  be  translated  and  explained  by  averments,  z  The  proper 
course  is  to  set  out,  as  ^'  of  the  tenor  following,"  the  original, 
and  then  to  aver  the  translation  in  English  to  be  "  as  follows."  z^ 
And  so  where  initials  appear  without  an  averment  of  what  they 
mean ;  a  and  where  there  is  no  averment  of  who  the  officer  was 
whose  name  is  copied  in  a  forged  instrument,  there  being  no 
averment  of  what  the  instrument  purports  to  be.  b, 

to  R.  v.  Testick,  1   East,  181,  n.  429;  R.  v.  Warsbaner,  1  Mood.  C.  C. 

Post,  §  1470.  466.  As  to  Califomia,  see  special  stat- 

X  See  Talbart  v.  Tipper,  1  Camp.  ute.    People  v.  Ah  Woo,  28  Cal.  205. 

350.     Post,  §  2590.  If  the  translation  be   incorrect,  the 

y  Com.  v.  Ward,  2  Mass.  897;  Com.  yariance  is  fatal.    R.  v.  Goldstein  ut 

V.  Perkins,  7  Gratt.  654  ;  Simmons  v.  supra;  and  see  20  Wise.  239.    Post,  § 

State,  7  Hammond,  116  ;  Com.  v.  Ad-  1468. 

ams,  7  Mete.  50.    Post,  §  1469.  a  R.  v.  Barton,  1  Moody  C.  C.  141 ; 

2  R.  V.   Goldstein,   R  &  R.  473 ;  R.  v.  Inder,  2  C.  &  E.  635. 

7  Moore,  1 ;  10  Price,  88.  Post,  §  1468.  b  "BLv.  Wilcox,  R.  &  R.  C.  C.  50. 


z^  Ibid.  R.  V.  Szudurskie,  1  Moody, 
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§  314.    2.   Where  the  Instrument^  as  in  Larceny^  ^<?.,  may  he 

described  merely  by  Q-eneral  Designation. 
.  [As  to  lumping  descriptions  of  notes  in  larceny^  see  post^  §  354.] 

In  each  of  the  United  States,  as  well  as  in  the  federal  govern- 
ment, statutes  exist  making  the  larceny  of  bank  notes,  bonds, 
and  other  writings  for  the  payment  of  money,  highly  penal.  It 
will  not  be  consistent  with  the  limits  of  this  work  to  insert  here 
statutes  so  numerous  and  so  yarious  ;  but  it  is  apprehended  that 
a  brief  sketch  of  the  adjudications  under  them,  so  far  as  the  pres- 
ent head  is  concerned,  will  be  of  importance  to  the  practitioner. 
[As  to  U.  S.  Treasury  notes,  see  post,  §  319,  824  a,  834  a,  837  a, 

340  a  ;  and  Bickey  v.  State,  23  Ind.  21,  334,  340 ;  State  v. 

Evans,  15  Rich.  (aS.  C)  1  ;  State  v.  Oason,  20  La.  An.  48 ; 

Oom.  V.  Butterick,  100  Mass.  1 ;  McEntee  v.  State,  34  Wise.  43.] 

§  315.  (a.)  United  States  Courts.  —  Money,  and  bank  notes, 
and  coin,  are  "  personal  goods,"  within  the  meaning  of  the  six- 
teenth section  of  the  crimes  act  of  1790,  ch.  36,  respecting  steal- 
ing and  purloining  on  the  high  seas,  c 

§  316.  An  order  on  the  cashier  of  the  Bank  of  the  United 
States  is  evidence  in  support  of  an  indictment  for  forging  an 
order  on  the  cashier  of  the  corporation  of  the  Bank  of  the  United 
States,  d  It  is  not  necessary  to  give  a  particular  description  of 
a  letter  charged  to  have  been  secreted  and  embezzled  by  a  post- 
master, nor  to  describe  the  bank  notes,  particularly,  inclosed  in 
the  letter.  But  if  either  the  letter  or  the  notes  be  described  in 
the  indictment,  they  must  be  proved  as  laid,  e  It  is  enough  to 
show  that  the  letter  came  into  the  hands  of  the  postmaster,  in 
the  words  of  the  statute,  without  showing  where  it  was  mailed, 
and  on  what  route  it  was  conveyed./ 

§  317.  An  instrument  may  be  set  out  in  an  indictment,  ac- 
cording to  its  legal  effect,  but  if  words  are  used  descriptive  of 
the  instrument,  though  they  might  have  been  omitted,  yet  being 
stated,  they  must  be  proved,  g. 

§  318.  A  slight  and  unsubstantial  variance  between  the  in- 
dictment, on  a  trial  for  stealing  bank  notes  inclosed  in  a  letter, 
and  the  proof,  in  regard  to  the  direction  of  the  letter,  which  was 

c  U.  S.  V.  Moulton,  5  Mason,  587.  y  i^jd. 

d  U.  S.  V.  Hinman,  1  Baldwin,  292.        g  U.  S.  v.  Keen,  1  McLean,  429. 

e  U.  S.  v.  Lancaster,  2  McLean,  481. 
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not  produced,  and  which  the  writer  states,  after  the  lapse  of  two 
years,  with  doubt,  ought  not  to  exclude  the  evidence,  h 

§  319.  (6.)  MasBdchusetU. — An  indictment  under  the  act  of 
March  15, 1785,  for  larceny,  alleging  that  the  defendant  stole 

"  a  bank  note  of  the  value  of ^  of  the  goods  and  chattels 

of ,"  is  suflBcient,  without  a  more  particular  description  of 

the  note,  t     "  Divers  bank  bills,  amounting  in  the  whole  to , 

&c.,  and  of  the  value  of,  &c.,  of  the  goods  and  chattels,"  &c.,  has 
been  held  sufficient,  i^ 

^^  Sundry  bank  bills  and  sundry  promissory  notes  issued  by  the 
United  States,  commonly  called  legal  tender  notes,  all  said  bills 
and  notes  t(^ether  amoimting  to  ninety  dollars,  and  of  the  value 
of  ninety  dollars,"  is  not  an  adequate  description  of  United 
States  treasury  notes,  t^ 

"  For  the  paymejit  of  money,"  need  not  be  averred  of  a  prom- 
issory note,  i* 

§  320.  (c.)  Connecticut. —  Where  an  information  for  theft 
described  the  property  alleged  to  be  stolen,  as  "thirteen  bills 
against  the  Hartford  Bank,  each  for  the  payment  and  of  the 
value  of  ten  dollars,  issued  by  such  bank,  being  an  incorporated 
bank,  in  this  State,"  it  was  held  that  this  description  was  suffi- 
ciently certain,  j 

§  321.  (<i.)  New  York*  —  A  contract,  not  under  seal,  is  incor- 
rectly described  as  a  bond,  and  the  error  is  fatal,  k 

§  322.  Where  the  indictment  stated  that  the  defendant  stole 
**  four  promissory  notes,  commonly  called  bank  notes,  given  for 
the  sum  of  fifty  dollars  each,  by  the  Mechanics'  Bank  in  the 
city  of  New  York,  which  were  due  and  unpaid,  of  the  value  of 
two  hundred  dollars,  the  goods  and  chattels  of  P.  C.  then  and 
there  found,"  &c. ;  it  was  held  a  sufficient  description,  without 
saying  they  were  the  property  of  P.  C.  The  word  chattels  de- 
notes property  and  ownership.  I 

§  323.  Under  the  New  York  statute,  which  makes  the  stealing 
of  "  personal  property  "  larceny,  an  indictment  for  grand  larceny, 

A  U.  S.  V.  Burroughs,  8  McL.  405.  See    Hamblett  v.  State,   18    N.   H. 

i  Com.  r.  Richards,  1  Mass.  R.  337.  884. 

t^  Larned  v.  Com.  12  Met  240;  t3  Com.  v.  Brettnn,  100  M|iS8.  206. 
Com.  V.  Sawtelle,  11  Cush.  142.  Post,  j  Salisbury  v.  State,  6  Conn.  101. 
§  854.  k  People  v,  Wiley,  8  Hill,  194. 

t^  Com.  V.  CahiU,   12  Allen,   540.        I  People  v.  Holbrook,  18  Johns.  10. 
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in  stealing  bank  notes,  allied  that  the  defendant  feloniously 
stole,  took,  and  carried  away  ten  promissory  notes,  called  bank 
notes,  issued  by  the  Chickopee  Bank  for  the  payment  of  diyers 
sums  of  money,  amounting  in  the  whole  to  the  sum  of  fifty  dol« 
lars,  and  of  the  value  of  fifty  dollars ;  ten  promissory  notes  called 
bank  notes,  issued  by  the  Aganam  Bank,  &c.,  of  the  goods,  chat- 
tels, and  property  of  B.  M.  It  was  held,  on  motion  of  an  arrest 
of  judgment,  that  the  indictment  was  sufficient.  It  was  held  also, 
that  it  was  of  no  consequence  whether  the  banks  were  oi^anized 
within  the  bounds,  and  under  the  laws  of  New  York,  or  were 
banks  of  other  states  or  countries,  so  far  as  the  all^ations  in  the 
indictment  were  concerned  ;  the  name  of  the  banks  being  men- 
tioned by  way  of  description  of  the  property  stolen,  m 

§  324.  In  an  indictment  for  stealing  bank  notes,  it  is  sufficient 
to  describe  them  in  the  same  manner  as  other  things  which  have  an 
intrinsic  value,  by  any  description  applicable  to  them  as  chattels,  n 

§  324  a.  ^^  Certain  money  and  bank  bills,"  to  wit,  ^^  six  dollars 
and  eighty-five  cents  in  bank  bills,  usually  called  United  States 
legal  tender  notes,  as  follows :  one  bill  of  the  denomination  of  five 
dollars,  one  bill  of  the  value  of  one  dollar,  and  eighty-five  cents  in 
currency,  usually  known  and  called  postal  currency,"  was  held  in 
New  York  in  1870  not  to  be  an  averment  sufficiently  accurate  to 
sustain  a  conviction  for  stealing  national  bank  notes  and  United 
States  fractional  currency,  n}    It  was  conceded  that  to  charge  the 

notes  simply  as  "  current  bank  bills  of  the  value  of ,  4c.," 

would  have  been  enough,  n^  But  it  was  insisted  that  when  sur- 
plus descriptive  matter,  varying  the  character  of  the  thing  stolen, 
was  introduced,  this  must  be  proved,  n^ 

§  325.  (e.)  Pennsylvania.  —  Under  the  act  of  15th  April,  1790, 
an  indictment  for  stealing  bank  notes  must  lay  them  as  promis- 
sory notes  for  the  payment  of  money,  o  and,  therefore,  an  indict- 
ment for  stealing  a  "  ten  dollar  note  of  the  President,  Directors, 
and  Company  of  the  Bank  of  the  United  States,"  is  bad.j9  But 
"  one  promissory  note,"  &c.,  is  now  sufficiently  descriptive.  |?^ 

m  People  v,  Jackson,  S  Barbour,  637.  fi3  Green.  Ev.  §  65.    Post,  §  629. 

n  Ibid.  0  Com.  v.  Boyer,  1  Binn.  201. 

n^  People  v.  Jones,  5  Lansing,  340.  p  Ibid.    In  Pennsylrania,  by  the 

n9  People  r.  Loop,  8  Parker  C.  R.  Revised  Act  of  1860,  it  is  provided  as 

559; People ti.Qoinlan, 6 Parker C.R.9.  follows:  — 

pi  Com.  V.  Henry,  2  Brewster,  566 ;  Com.  t7.  Byerly,  Ibid.  568. 
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§  826.  Upon  an  indictment  for  stealing  a  bank  note,  or  other 
instroment,  evidence  of  the  contents  of  the  instrument  stolen 
may  be  given,  without  proving  notice  to  the  defendant  to  pro- 
duce the  original  at  the  trial,  q 

§  827.  Under  the  act  of  1810,  an  indictment  for  stealing  bank 
notes  must  aver  in  general  that  they  were  issued  by  a  bank 
incorporated  by  law,  or  name  the  bank,  and  aver  that  it  was 
incorporated,  or  show  in  some  sufficient  manner  that  the  notes 
were  lawful.  Therefore,  an  indictment  for  stealing  bank  notes, 
generally,  describing  them  as  ^^  promissory  notes  for  the  payment 
of  money,"  is  bad.  r  # 

§  328.  An  indictment  charging  that  the  defendant  feloniously 
•did  steal  and  carry  away  "  sundry  promissory  notes  for  the  pay- 
ment of  money,  of  the  value  of  eighty  dollars,  of  the  goods  and 
chattels  of  the  said  A.  M.,"  is  too  vague  and  uncertain ;  the  notes 
should  be  more  particularly  described,  and  it  should  be  set  forth 
that  the  money  was  unpaid  on  them ;»  though  in  a  subsequent 
case,  it  was  said  that  where  there  was  enough  in  the  description 
of  the  note  to  show  it  was'  unpaid,  an  express  averment  to  that 
effect  is  unnecessary,  t 

§  829.  In  the  last  mentioned  case,  Kennedy,  J.,  after  referring 
to  a  previous  dictum  to  the  contrary,  by  Duncan,  J.,  proceeded 
to  say :  "  The  only  reason,  I  apprehend,  that  can  be  given  for 
making  such  an  averment  necessary  in  respect  to  the  notes  is,  to 
show  that  they  are  of  real  value ;  because  if  paid,  it  might  be 


Forms  of  indictment  in  cctses  of  forg- 
ing, stealing,  jrc.  —  In  any  indictment 
for  forgery,  uttering,  stealing,  embez- 
zling, destroying,  or  concealing  or  ob- 
taining by  false  pretence*,  any  instru- 
ment, it  shall  be  sufficient  to  describe 
such  instrument  by  any  name  or  des- 
ignation by  which  the  same  may  be 
usually  known,  or  by  the  purport 
thereof,  without  setting  out  any  copy 
or  fac-simile  thereof,  or  otherwise  de- 
scribing the  same  or  the  value  thereof. 
BeT.  Act,  I860,  pamph.  p.  485. 

Fonm  in  other  cases.  —  In  all  other 
cases  whatsoever  in  which  it  shall  be 
necessary  to  make  any  averment  in 
any  indictment,  as  to  any  instrument, 


whether  the  same  consists  wholly  or  in 
part  of  writing,  print,  or  figures,  it  shall 
be  sufficient  to  describe  such  instru- 
ment by  any  name  or  designation  by 
which  the  same  may  be  usually  known, 
or  by  the  purport  thereof,  and  in  such 
manner  as  to  sufficiently  identify  such 
instrument,  without  setting  out  any 
copy  or  fac-simile  of  the  whole  or  any 
part  thereof.    Ibid. 

q  Com.  V.  Messinger,  1  Binn.  274. 

r  Spangler  v.  Com.  3  Binn.  533. 

s  Stewart  v.  Com.  4  Scrg.  &  Rawie, 
194. 

t  Com.  V.  M'Laughlin,  4  R.  464. 
Though  see  now  §  325. 
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said,  perhaps,  in  most  cases,  that  they  could  therefore  be  of  no 
real  value ;  and  that  it  would  not  only  be  oppressive  and  hi^^y 
unjust,  but  contrary  to  the  spirit  of  our  penal  code,  to  make 
them  the  subject  of  larceny.  It,  however,  appears  to  me  that 
the  description  of  the  notes  given  in  the  indictment  in  this  case, 
taken  in  connection  with  the  aUegations  therein  contained  in 
respect  to  them,  show  distinctly  that  they  were  of  real,  substan- 
tial value.  I  do  not  consider  it  at  all  necessary  that  an  express 
all^ation  should  be  made  in  the  indictment,  that  the  notes  were 
unpaid  at  the  time  they  are  alleged  to  have  been  stolen,  because 
that  circumstance  forms  ^o  part  of  the  description  of  the  notes 
given  in  the  act  of  assembly  itself,  that  are  thereby  made  the 
subject  of  larceny." 

§  380.  An  indictment  for  stealing  three  promissory  notes  for 
the  payment  of  money,  commonly  called  bank  notes,  ^^  on  the 
Bank  of  the  United  States,"  was,  in  another  case,  held  to  be 
good.ti  It  is  not  necessary  to  state  that  the  bank  was  duly 
incorporated.!;  An  indictment  for  stealing  ^^a  banknote  of 
the  Bank  of  Baltimore,"  without  describing  it  as  a  promissory 
note  for  the  payment  of  money,  was  bad  under  the  act  of 
1790.  w; 

§  831.  (/.)  New  Jersey .  —  "  Bank  notes,"  pleaded  as  such,  are 
not  goods  and  chattels  under  the  statute,  x 

§  832.  (^.)  Maryland.  —  In  an  indictment  founded  upon  the 
act  of  1809,  ch.  188,  for  stealing  a  bank  note,  it  is  sufficient  to 
describe  the  note  as  a  bank  note  for  the  payment  of,  &c.,  and  of 
the  value  of,  &c.  Nothing  more  is  required  than  to  charge  the 
offence  in  the  language  of  the  act.y 

§  838.  (A.)  North  Carolina,  —  In  an  indictment  for  stealing 
a  bank  note,  a  description  of  the  note  in  the  following  words, 
*'  one  twenty  dollar  bank  note  on  the  State  Bank  of  North  Car- 
olina, of  the  value  of  twenty  dollars,"  is  good,  z 

§  334.  An  indictment  charged  the  defendant  with  feloniously 
stealing,  &c.,  ^^  a  certain  bank  note,  issued  by  the  Bank  of  New- 
bem."  The  note  offered  in  evidence  upon  the  trial  purported 
to  be  issued  by  "the  President  and  Directors  of  the  Bank  of 

u  M'Laughlin  v.  Com.  4  Rawle,  464.  x  State  v.  Calvin,  2  Zabriskie,  207. 

t;  Ibid.  y  State  v,   Cassel,  alias  Baker,   2 

to  Com.  V.  M'Dowell,   1    Browne,  Har.  &  Gill,  407. 

360.  «  State  u.  Rout,  8  Hawks,  618. 
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Newbem,"  whereupon  the  defendant  was  acquitted,  because  the 
evidence  did  not  support  the  charge.  He  was  then  indicted  for 
feloniously  stealing,  &c.,  a  certain  note  ^^  issued  by  the  President 
and  Directors  of  the  Bank  of  Newbem."  To  this  indictment  he 
pleaded  '^  former  acquittal,"  and  in  support  of  the  plea  produced 
the  record  of -the  first  indictment  and  the  proceedings  thereon. 
It  was  held  that  the  record  produced  did  not  support  the  plea, 
and  the  plea  was  overruled,  a 

§  884  a.  "  One  promissory  note  issued  by  the  treasury  depart- 
ment of  the  United  States  for  one  dollar,"  is  a  sufficient  descrip- 
tion, a} 

§  835.  (i.)  G-eorgia.  —  Where  the  indictment  alleged  that  the 
notes  stolen  were  ^^  notes  of  the  Georgia  Railroad  and  Bank- 
ing Company,"  and  the  owner  proved  that  he  received  them 
from  such  banking  company,  it  was  held,  in  the  absence  of  aU 
proof  to  the  contrary,  that  this  was  sufficient  proof  of  their  gen- 
uineness to  support  the  allegation,  h 

Some  evidence  of  genuineness,  however,  must  be  given,  c 

§  386.  (y.)  Alabama.  —In  an  indictment  charging  the  larceny 
of  promissory  notes,  omission  to  charge  the  value  of  the  notes  is 
a  material  defect.  (2 

§  887.  (A.)  Mtsiissippi.  —  The  statute  of  this  state  makes  obli- 
gations, bonds,  bills  obligatory,  or  bills  of  exchange,  promissory 
notes  for  the  payment  of  money,  or  notes  for  the  payment  of 
any  specific  property,  lottery  tickets,  bills  of  credit,  subjects  of 
robbery  and  larceny,  e  It  is  not  sufficient  that  the  indictment 
describes  a  bank  note  as  a  promissory  note  for  the  payment  of 
money  purporting  to  be  a  bank  note./ 

§  337  a.  National  notes  are  not  correctly  described  as  "$160  in 
United  States  currency."/^ 

§  888.  (Z.)  Missouri. — It  is  not  necessary  to  allege  that  the 
bank  is  chartered,  g 

§  889.  (w.)  Tennessee.  — The  place  of  payment  in  a  bank  note, 

a  State  v.  Williamson,  8  Marphey,        d  Wilson  v.  State,  1  For.  118. 
216.  e  Damewood  t;.  State,  1  How.  Miss. 

a^  State  v.  Fulford,  1  Fhill.  (N.  C.)  R.   262 ;  Greeson  v.   State,  5  How. 

L.  563,  and  see  Sallie  v.  State,  89  Ala.  Miss.  B.  88. 
691.  /  Damewood  v.  State,  1  How.  Miss. 

b  State  V.  Allen,  Charlton,  Geo.  R.  262. 
518.  /^  Merrill  v.  State,  45  Miss.  651. 

c  Ibid.  g  M'Donald  t*.  State,  8  Mo.  288. 
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charged  to  have  been  stolen,  need  not  be  stated  as  descriptive  of 
the  note  in  the  indictment ;  but  if  it  is  stated,  it  then  becomcB 
material  as  descriptive  of  the  offence  charged,  and  the  note  pro- 
duced in  evidence  must  correspond  with  the  description  given  in 
the  mdictment,  or  it  will  be  a  fatal  variance,  h 

§  340.  (n.)  Ohio.  —  An  indictment  for  stealing-  bank  bills  is 
not  sustained  by  proof  that  the  prisoner  stole  the  orders  of  the 
Ohio  Railroad  Company,  i  Indictments  for  having  in  pos- 
session counterfeit  blank  bank  notes  must  specifically  describe 
them.y 

§  340  a.  It  is  sufficient  to  describe  stolen  national  notes  as 
^^  four  national  bank  notes,  commonly  called  national  currency, 
then  and  there  being  obligatory  promissory  notes  of  the  national 
currency  issue  given  for  the  payment  of  money  ;  "  or  as  "  four 
promissory  notes  of  the  United  States  for  the  payment  of  money. "/^ 

§  341.  3.   What  Q-eneral  Legal  Designation  will  svffice. 

§  342.  (a.)  "  Purporting  to  be."  —  The  pleader  may  aver  the 
instrument  to  be  of  the  class  prohibited,  or  he  may  aver  that  it 
"  purports  to  be,"  &c. ;  e.  g.^  he  may  say  that  the  defendant  forged 
"  a  certain  will,"  or  "  a  certain  false  or  paper  writing  purporting 
to  he  the  last  will,"  &c.  *  To  aver  the  purport  to  be  so  and  so, 
however,  is  sometimes  dangerous,  as  it  may  happen  from  the  im- 
perfection of  the  instrument,  that  it  is  not  what  the  pleader  de- 
clares its  purport  to  be  (as  where  an  instrument  declared  to 
^^  purport "  to  be  a  bank  note,  &c.,  turns  out  not  to  have  been 
signed),  in  which  case  the  variance  is  fatal.  I 

§  343.  (6.)  "  Receipt.'"  —  "  Settled,  Sam.  Hughes,"  at  the  foot 
of  a  bill  of  parcels,  was  held  to  support  an  allegation  of  a  receipt, 
without  any  explanatory  averment,  m  Anything  that  avers  pay- 
ment, and  is  signed,  is  enough  to  bring  the  instrument  within  the 

h  Hite  V.  State,  9  Yerger,  857.  Leach  C.  C.  590 ;  2  East  P.  C.  952  ; 

i  Grummond  i7.  State,  Wilcox,  610.  R.  v.  Gilchrist,  2  Leach  C.  C.  982  ;  R. 

j  M'Millan,  v.  State,  6  Ohio,  269.  v,  Edsali,  2  East  P.  C.  984  ;  1  Ben- 

f  Hummel  v.  State,   17  Ohio  St.  nett  &  Heard  Lead.  Gas.  318.    And 

628.  see  fully  post,  §  1467,  1475. 

k  2  East  P.  C.  980 ;  R.  v.  Birch,  1        m  R.  v.  Martin,   1   Moody   G.   G. 

Leach  G.  G.  79  ;  State  v.  McG.  Gar-  488;  7  G.  &  P.  549 ;  R.  v.  Boardman, 

diner,  1  Iredell,  27.  Post,  §  1478.  2  Moody  &  R.  147  ;  R.  v.  Rogers,  9  G. 

I  R.  V.  Jones,  Douglass,   800  ;    1  &  P.  41. 
Leach  G.  G.  204 ;  R.  v.  Reading,  2 
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term  "  receipt."  n  But  if  the  fact  of  payment  does  not  either 
appear  on  the  instrument,  or  is  not  averred,  o  or  the  name  of  the 
receipter  is  wantiiig,  or  is  obscure  and  is  not  helped  out  by  aver- 
ments, p  the  term  "  receipt "  is  not  sustained.  But  such  explan- 
atory matter  must  not  only  be  averred,  but  proved.  |?^ 

Acquittance  is  a  term  used  in  some  statutes  as  cumulative  with 
receipt,  and  all  receipts  may  be  regarded  as  acquittances  ;  p^  but 
all  acquittances  are  not  receipts,  as  an  acquittance  may  consist 
in  an  instrument  simply  discharging  another  from  a  particular 
duty,  p^ 

A  certificate  by  a  society  that  a  member  has  paid  up  all  his 
dues,  and  is  honorably 'discharged,  is,  under  the  English  statute, 
neither  an  acquittance  nor  a  receipt  ;p^  nor  is  a  scrip  certificate 
in  a  railway  company,  p^ 

§  344.  (<?.)  "  Bill  of  Uxchange.^'  —  If  the  drawer's,  payee's,  or 
drawee's  name  be  wanting  or  be  insensible  ;  if  there  be  any  con- 
ditions of  payment ;  if  the  amount  be  uncertain,  or  if  it  be  not 
expressed  in  money,  the  instrument  will  not  sustain  the  technical 
description,  q  And  so  if  there  be  an  obscurity  or  error  in  the 
"  acceptance,"  r  or  the  indorsement.  8    So  also,  where  the  instru- 


n  Testick'8  case,  2  East  P.  C.  925  ; 
R.  r.  Houseman,  8  C.  &  P.  180;  R  r. 
Moody,  Leigh  &  Cave,  178;  but  see 
under  peculiar  Massachusetts  statute, 
Com.  V,  Lawless,  101  Mass.  32. 

o  R.  V.  Goldstein,  R.  &  R.  C.  C. 
473  ;  R.  r.  Harvey,  R.  &  R.  227 ;  R. 
p.  West,  2  C.  &  K.  496  ;  1  Den.  C.  C. 
258  ;  Clark  v.  State,  8  Ohio  St.  (N.  S.) 
630  ;  State  r.  Humphreys,  10  Humph. 
442 ;  R.  t7.  Pries,  6  Cox  C.  C.  165. 
Post,  §  1486. 

p  R.  V.  Hunter,  2  Leach  C.  C.  624 ; 
2  East  P.  C.  977;  R.  v.  Boardman,  2 
Mood.  &  R.  147.     Post,  §  1486. 

p^  See  post,  §  349,  note  /,  and  § 
1467,  1479, 1486  ;  and  also  §  350. 

p^  See  R.  V.  Atkinson,  2  Moody,  215. 

j^  Com.  V,  Ladd,  15  Mass.  526. 

/)*  R.  V.  French,  Law  Rep.  C.  C.  R. 
217. 

;;*  Clark  v,  Newsam,  1  £xch.  131  ; 

VOL.  I.—  18 


R.  V.  West,  1  Den.  C.  C.  258  ;  2  Cox 
C.  C.  437. 

q  R.  V,  Curry,  2  Moody,  218 ;  Peo- 
ple V,  Howell,  4  Johns.  296  ;  R.  v,  Bir- 
kett,  R.  &  R.  251 ;  R.  v.  Smith,  2  Mood. 
295;  R.  V.  Wicks,  R.  &  K  149  ;  R.  v. 
Hart,  6  C.  &  P.  106;  R.».  Butterwick, 
2  Mood.  &  R.  196 ;  R.  v.  Randall,  R. 
&  R.  195 ;  R.  V.  Bartlett,  2  Moody  & 
R.  362;  R.  v.  Mopsey,  11  Cox  C.  C. 
143.  Whether  drawee's  name  can  be 
dispensed  with,  if  place  of  payment  be 
given,  see  R.  v.  Smith,  supra ;  R.  i\ 
Snelling,  Dears.  219 ;  22  Eng.  L.  &  E. 
597.     See  post,  §  1482-6. 

r  R.  V.  Cooke,  8  C.  &  P.  582 ;  R.  v. 
Rogers,  8  C.  &  P.  629. 

8  R.  V.  Arscott,  6  C.  &  P.  408.  If 
payable  to  drawer's  own  order,  neither 
indorsement  or  acceptance  is  needed. 
R.  17.  Wicks,  R.  &  R.  149 ;  R.  v.  Smith, 
2  Moody,  295. 
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ment  was  made  payable  to  or  order.  ^    That  a  bill  drawn 

by  a  person  in  his  own  favor,  and  by  him  accepted  and  indorsed, 
is  a  ^^  bill  of  exchange,"  is  asserted  in  Massachusetts,  ^  though  in 
England  the  inclination  of  authority  is  the  other  way.  t 

§  845.  (rf.)  "  Promusory  Note^^  —  Great  liberality  has  been 
used  in  the  interpretation  of  this  term  when  used  in  statutes  mak- 
ing the  forgery  or  larceny  of  "  promissory  notes  "  penal.  Thus  it 
has  been  held  to  include  bank  notes,  u  where  the  statute  does  not 
specifically  cover  *'  bank  notes,"  though  it  seems  to  be  otherwise 
when  it  does,  v  So,  also,  it  is  not  necessary  that  the  note  be  lo- 
cally negotiable,  to  or  be  anything  more  than  a  mere  due  bill,  x 
K  it  is  not  averred  or  implied  to  be  still  due  and  unpaid,  how- 
ever, it  will  not  be  within  the  statute,  y  though  it  is  enough  if  on 
the  face  of  the  paper  it  appears  still  outstanding,  z 

§  346.  (e.)  '*  Bank  Note,^^  —  In  England,  in  an  indictment  un- 
der the  2d  Geo.  2,  c.  25,  the  instrument  stolen  must  be  expressly 
averred  to  be  a  bank  note,  or  a  bill  of  exchange,  or  some  other  of 
the  securities  specified  ;  and,  therefore,  it  is  insufficient  to  charge 
the  defendant  with  stealing  a  certain  note,  commonly  called  a 
bank  note,  for  none  such  is  described  in  the  act.  a  And  in  the 
case  of  a  bank  note,  it  is  sufficient  to  describe  it  generally  as  a 
bank  note  of  the  Governor  and  Company  of  the  Bank  of  England, 
for  the  payment  of  one  pound,  &c.,  the  property  of  the  prosecutor ; 
the  said  sum  of  one  pound  thereby  secured,  then  being  due  and 
unsatisfied  to  the  proprietor,  b  And  notes,  bills,  &c.,  within  the 
act,  should  be  laid  to  be  the  property  of  A.  B.,  and  ought  not  to 
be  described  as  chattels  ;  but  in  one  case,  c  where  they  were  laid 

8^  R.  v.  Randall,  R.  &  K  195.  negotiable  in  one  country  may  be  nego- 

5^  Ck)m.  V.  Butterick,  100  Mass.  12.  tiable  in  another.    Wh.  Con.  of  Laws, 

t    R.  V,  Smith,  supra.  §  447. 

u  People    V.  Jackson,   8  Barbour,  x  People  v.  Finch,  5  Johns.  237. 

687  ;Com.t;.  Boyer,  iBinn,  201;Hobbs  y  Com.  v.   M'Laughlin,  4  R.  464; 

V.  State,  9  Mo.  865  ;  Com.  ».  Paulus,  Stewart  v.  Com.  4  S.  &  R.  194. 

11  Gray,   805  ;   though    see  Culp  v.  z  Ibid.  ;  State  ».  Rout,   8   Hawks, 

State,  1  Porter,  ZZ.  618 ;    Com.  v.  Richards,  1   Mass.  R. 

V  Damewood  v.  State,  1  How.  Miss.  337.    See  Com.  v.  Brettun,  100  Mafis. 

262  ;  Spangler  v.  Com.  3  Binn.  583.  206. 

to  Story  on  Bills,  §  60  ;  People  v.  a  Craven's  case,  2  East  P.  C.  601. 

Bradley,  4  Parker  C.  R.  246  ;  Sibley  h  Starkie's  C.  P.  217. 

V,  Phelps,  6  Cush.  1 72  ;  for  what  is  not  c  2  East  P.  C.  601.    Post,  §  848. 
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to  be  the  property  and  chattels  of  J.  S.,  the  word  chattels  was 
rejected  as  surplusage.  In  Massachusetts,  a  bank  note  is  suffi- 
ciently described  as  a  ^^  bank  bill "  in  an  indictment  on  Rev.  Sts. 
c.  126,  §  17,  for  stealing  it.  c^  And  an  indictment  charging  the 
larceny  of  "  sundry  bank  bills  of  some  banks  respectively,  to  the 
jurors  unknown,  of  the  value  of,"  &c.,  is  good,  c^ 

An  unnecessarily  minute  description  of  an  instrument  may  be 
fatal :  as  where  an  indictment  for  stealing  a  bank  note  alleged 
to  be  "  signed  for  the  Governor  and  Company  of  the  Bank  of 
England,  by  J.  Booth,"  and  no  evidence  of  Booth's  signature 
was  given,  the  judges  held  the  prisoner  entitled  to  an  acquittal ;  d 
and  therefore  it  is  best  to  describe  it  as  simply  as  possible. 

"  Bank  bill  or  note  "  refers  exclusively  to  bank  paper,  and  does 
not  include  an  ordinary  promissory  note,  d^  It  includes,  however, 
notes  redeemed  by  the  b&nk,  and  in  its  agents'  hands.  cP 

Whether  it  is  necessary  to  aver  the  bank  to  have  been  incorpo- 
rated, depends  upon  the  particular  statute.  Unless  the  statute 
makes  incorporation  of  the  bank  part  of  the  description  of  the 
offence,  the  allegation  of  incorporation  may  be  omitted,  e 

§  347.  (/.)  **  Moneys  —  Under  the  general  term  "  money," 
bank  notes,  promissory  notes,  or  treasury  warrants  cannot  be  in- 
cluded, unless  they  be  made  a  legal  tender./  In  England,  how- 
ever, it  has  been  held  that  bank  notes,  when  a  legal  tender,  are 
properly  described  in  an  indictment  for  larceny  as  **  money,"  al- 
though at  the  time  they  were  stolen  they  were  not  in  circulation, 
but  were  in  the  hands  of  the  bankers  themselves./^ 

§  348.  (gr.)  "  G-ood%  and  Chattels:'  —  Under  ''  goods  and  chat- 
tels," the  better  opinion  now  is  that  bank  notes  cannot  be  in- 

ci£a8tman  v.  Commonwealth,  4  Gray  /  R.  ».  Major,  2  East  P.  C.  1118; 

(Mass.),  416 ;  Com.  v,  Stebbins,  8  Gray,  State  v.  Foster,  3  McCord,  442 ;  Wil- 

498.     '' Bank  note  "    and  "  bank  bill"  liams  v.  State,  12  Sm.  &  M.  58 ;  State 

are  synonymous.     State  v.  Hays,  21  v.  Jim,  8  Murph.  3 ;  Com.  v.  Swinney, 

Ind.  176.  1  Va.  Cases,  146  ;  R  v.  ffill,  R.  &  R. 

•     c«  Com.  r.  Grimes,  10  Gray,  470.  190 ;  McAuley  v.  State,  7  Yerg.  526  ; 

(/ R  V.  Craven,  Russ.  &  Ry.  14.  Johnson  v.   State,  11   Ohio  St.  324; 

c/i  State  o.  Stimson,  4#Zab.  9.  Colson  v.  State,  7  Black.  590 ;  Hale  v. 

cP  Com.  V.  Rand,  7  Mete.  475.  t;.  State,  8  Texas,  1 71. 

e  M'Laughlin     v.  Com.    4  Rawle,  /l  K  v.  West,  40  £ng.  Law  &  £q. 

464  ;  People  v.  Jackson,  8  Barbour,  564 ;  7  Cox  C.  C.  188;  Dears.  &B.  109 ; 

637.     See  Pomeroy  v.  Com.   2   Va.  R.    r.  Godfrey,  Dears.    &  B.    C.    C. 

Cases,  342  ;  and  see  post,  §  1458.  426. 
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eluded,  g  nor  bonds  and  mortgages,  h  nor  coin.  %  But  be  this  as 
it  may,  it  seems  that  in  such  case  the  words  "  goods  and  chat- 
tels "  may  be  discharged  as  surplusage,  and  a  conviction  sustained 
without  tiiem.y  And  the  tendency  is  to  embrace  in  the  term 
all  movables^  e.  g.  poultry  and  other  live  stock  ip  a^d  grain  in  a 
stable,  y^  Indeed  it  would  seem  as  if  whatever  is  subject  to 
common  law  larceny  should  be  embraced  in  the  term  unless  re- 
stricted by  statute,  j^ 

§  849.  (A.)  "  Warranty  Order^  or  Beqtiestfor  Money  or  Goods.'^ 
—  "  Warrant "  is  now  held  to  include  any  instrument  for  the 
payment  of  money,  or  delivery  of  goods,  on  which,  if  genuine,  a 
primd  facie  case  of  recovery  could  be  made.k  "  Order"  implies, 
beyond  this,  a  mandatory  power  in  the  drawer.  I    "  Request "  is 


g.  Com.  V.  Swinney,  1  Va.  Cas.  146  ; 
State  17.  Calvin,  2  Zabr.  207  ;  Com.  t;. 
Eastman,  2  Gray,  76  ;  State  v.  Jim,  8 
Murphey,  8 ;  controj  People  v.  Kent,  1 
Dougl.  (Mich.)  42.  As  to  English 
practice,  see  R.  v.  Mead,  4  C.  &  P. 
585  ;  R.  r.  Dean,  2  Leach,  698 ;  R.  v. 
Crone,  Jebb,  47  ;  Anon.  1  Crawf.  & 
Dix  C.  C.  152.  In  R.  t;.  Mead,  halves 
of  bank  notes  sent  by  mail  were  held 
"goods  and  chattels."  R.  v.  Dean 
only  holds  notes  to  be  **  money."  And 
a  railway  ticket  is  a  chcUtel.  R.  v, 
Boulton,  1  Den.  C.  C.  508  ;  2  C.  &  K. 
917.  And  whenever,  in  statutes,  the 
terms  "  goods  and  chattels  "  are  used  as 
nomen  generalissimum^  and  are  not  con- 
nected with  the  terms  "money"  or 
"property," they  should  have  this  gen- 
eral construction. 

A  R.  r.  Powell,  14  Eng.  Law  &  Eq. 
575;  2  Den.  C.  C.  403. 

i  R.  V.  Radley,  3  CoSt  C.  C.  460  ; 
2  C.  &K.  977  ;  1  Den.  C.  C.  450;  R. 
17.  Davison,  1  Leach,  241  ;  though  see 
U.  S.  V,  Moulton,  5  Mason,  537;  Hall 
17.  State,  8  Ohio  St.  575. 

j  Ibid. ;  Com.  v.  Eastman,  2  Gray, 
76  ;  S.  C.  4  Gray,  416  ;  R.  v,  Morris, 
1  Leach  C.  C.  109.     Ante,  §  346. 

p  2  East  P.  C.  748;  R.  v.  Whitney, 
1  Moody,  8. 
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p  State  V,  Brooks,  4  Conn.  446. 

p  State  V,  Bonwell,  2  Earring.  529. 

ifc  R.  r.  Vivian,  1  C.  &  K.  719;  1 
Den.  C.  C.  85;  R.  t7.  Dawson,  2  Den. 
C.  C.  75;  5  Cox  C.  C.  220;  1  Eng. 
Law  &  Eq.  589.  A  "dividend" 
warrant  falls  under  this  head.  R. 
r.  Autey,  Dears.  &  B.  294 ;  7  Cox 
C.  C.  329 ;  and  so  does  a  letter  of 
credit.  R.  t;.  Raake,  2  Moody,  66; 
and  so  distinctively,  of  any  letters 
authorizing  but  not  commanding  a  par- 
ticular act;  and  this  constitutes  the 
chief  of  the  differentia  between  warrant 
and  order.  Perhaps  the  only  cases, 
therefore,  to  which  "  order  "  does  not 
apply,  but  "  warrant "  does,  are  those 
in  which  there  is  a  discretionary 
power  reserved  to  the  drawee.  An  au- 
thority to  a  correspondent  to  advance 
funds  if  he  thinks  best  is  a  "  warrant," 
but  not  an  "  order."  See  R.  i7.  Wil- 
liams, infra.  But  warrants  include 
also  (as  has  been  seen)  instruments 
where  the  drawer  assumes  mandatory 
power ;  e,  g.,  besides  the  cases  just 
mentioned,  p^st-office  drafts  (R.  r. 
Gilchrist,  supra),  and  bills  of  ex- 
change. R.  17.  Willoughby,  2  East, 
P.  C.  581. 

I  R.  t7.  WilUams,  2  C.  &  K.  61 ;  Mc- 
Guire  v.  State,  87  Alab.  161.    Primd 
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wider  still,  and  includes  a  mere  invitation,  and  is  technically 
proper  in  cases  where  the  party  drawing  is  without  authority  to 
draw  ;m  nor  is  it  necessary  that  a  drawer  should  be  specified.  7?i^ 
Checks,  drafts,  and  bills  of  exchange,  fall  under  either  head,  n 


facie  case  is  enough ;  and  though  the 
drawer  has  neither  money  nor  goods 
in  the  drawee's  hands,  and  there  is 
no  privity  hetween  them,  yet,  as  the 
instrument  could  he  none  the  less  on 
its  face  the  hasis  of  a  suit  (see  post, 
§  1444  /},  it  does  not,  from  such 
latent  defects,  lose  the  qualities  of  a 
forgable  order.  See  R.  v.  Carte,  1  C. 
&  K.  741 ;  People  v.  Way,  10  Cal. 
336 ;  H.  V,  Lockett,  1  Leach,  110.  But 
a  prima  facie  drawer  and  drawee  are 
necessary;  and  the  drawer  must  oc- 
cupy on  the  face  of  the  instrument 
the  attitude  of  "ordering,"  and  the 
drawee  the  relation  of  being  "or- 
dered." See  cases  ju8t  cited,  and  R. 
V.  Currj',  2  Moody,  258;  C.  &  M.  652; 
R.  V.  Cullen,  5  C.  &  P.  116;  R.  r. 
Richards,  R.  &  R.  193;  People  u. 
Farrington,  14  Johns.  348.  Yet  that 
there  may  be  cases  where  a  drawee's 
name  can  be  dispensed  with  is  on  rea- 
son clear.  An  order  on  the  keeper 
^f  a  prison,  for  instance,  or  on  the 
sheriff  of  a  county,  is  no  less  an  order 
because  the  drawee's  name  is  not 
given  ;  and  so  we  can  conceive  of  an 
order  by  a  factory  treasurer  on  the 
factory  store  keeper,  to  which  the 
same  remark  would  apply.  As  sus- 
taining this  may  be  cited  Noakes  v. 
People,  25  N.  Y.  380;  Com.  v.  But- 
terick,  100  Mass.  12;  Ei  o.  Gilchrist, 
2  Moody,  283 ;  R.  r.  Snelling,  Dears. 
219;  22  Eng.  L.  &  E.  597.  Defective- 
nets^  or  elliptical  obscurity  does  not 
destroy  the  forgable  character  of  the 
instrument,  as  an  "  order,"  if  it  can 
be  proved  to  be  an  order  by  parol. 
But  if  so,  the  wanting  links  must  be 
supplied  by  special  averment  in  the 


indictment  See  post,  §  350,  1467, 
1475.  Yet  when  this  is  done,  the 
courts  in  the  United  States  have  not 
been  so  fastidious,  as  appears  to  have 
been  sometimes  the  case  in  England, 
as  to  require  each  "  order  "  to  come 
up  to  a  preconceived  legal  standard. 
This,  perhaps  (besides  our  emancipa- 
tion from  the  numbing  efiect  on  old 
English  judges  of  the  consciousness 
of  the  death  penalty  in  forgery),  may 
be  attributed  to  the  fact  that  in  this 
country  everybody  does  business  in 
every  sort  of  way,  while  in  England 
the  class  is  comparatively  limited,  and 
restricted  to  settled  forms.  As  sus- 
taining the  American  liberalization  of 
the  rule,  see  People  v.  Farrington, 
supra;  Com.  v.  Butterick,  supra;  Mc- 
Guire  t;.  State,  supra ;  People  v.  Shaw, 

5  Johns.  R.  236 ;  State  v.  Cooper,  5 
Day,  .250;  Com.  t?.  Fisher,  17  Mass. 
46;  Hoskins  v.  State,  11  Ga.  92. 
Even  in  England  a  note  from  a  mer- 
chant, asking  that  the  bearer  should 
be  permitted  to  test  wine  in  the 
London  docks,  is  an  "  order  "  for  the 
delivery  of  goods.    R.  v.  Rlidge,  2  C. 

6  K.  871;  T.  &  M.  127 ;  3  Cox  C.  C 
552.  No  American  expansion  of  the 
rule  has  excelled  this. 

m  R.  17.  James,  8  C.  &  P.  292 ;  R. 
V.  Thomas,  2  Moody,  16 ;  R.  r.  Kew- 
ton,  2  Moody,  59 ;  R.  w.  Walters,  Car. 
&  M.  588 ;  R.  ».  White,  9  Car.  &  P. 
282 ;  R  tf.  Evans,  5  C.  &  P.  553 ;  R. 
V.  Kay,  Law  Rep.  1  C.  C.  257. 

m\  R.  V.  Pulbrook,  9  C.  &  P.  37. 

n  R.  V,  Willoughby,  2  East  P.  C. 
944 ;  R.  V.  Shepherd,  Ibid. ;  People  v, 
Howell,  4  Johns.  296  ;  State  r.  Nevins, 
23  Yt.  519.    So  is  a  post  dated  check ; 
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The  writing  need  not  be  of  a  business  character,  nor  n^otia- 
ble.  0 

A  forged  instrument  of  writing  was  in  the  following  terms :  — 
"  Mr.  Davis  :  Wen.  19th. 

"  pleas  let  the  boy  have  $6  00  dolers  for  me. 

"  B.  W.  EARL." 

It  was  held  that  such  instrument  is  primdfcLcie  an  "  order  for 
the  payment  of  money  "  within  the  meaning  of  the  statute,  o^ 

§  350.  Many  subtleties  formerly  existed  in  the  English  law 
as  to  the  distinctions  between  these  several  designations,  j?  The 
pleader  has,  however,  been  relieved  from  most  of  these  by  a 
more  recent  case  (1850),  where  it  was  held  that  if  the  instru- 
ment be  set  out  in  hcec  verba^  a  misdescription  will  be  immate- 
rial, at  least  if  it  fall  within  one  of  several  terms  used  to  desig- 
nate it.  q  And  the  intimation  was  even  thrown  out  that  where 
the  indictment  sets  forth  the  foiled  instrument,  the  court  will 
see  whether  it  is  within  the  statute  (when  the  indictment  is 
under  a  statute),  and  if  so,  will  sustain  a  conviction,  although  it 
was  not  specifically  averred  to  be  %n  instrument  which  the  stat- 
ute covered.  Thus,  where  the  indictment  charged  the  defendant 
to  have  forged  a  certain  warrant,  order,  and  request,  in  the  words 
and  figures  following,  to  wit :  "  Mr,  Bevan,  S.  —  Pleas  to  send 
by  bearer  a  quantity  of  basket  nails,"  &c.,  the  court  of  criminal 
appeal.  Lord  Campbell  presiding,  sustained  the  conviction,  ap- 
parently on  the  ground  that  if  there  was  a  technical  misnomer 
of  the  instrument,  this  was  cured  by  its  being  fully  set  forth,  and 
thus  speaking  for  itself,  r  But  simply  "  W.  Trim,  2«.,"  is  insen- 
sible and  incurable,  r^ 

When  the  pleader  is  doubtful  as  to  the  class  in  which  the 
instrument  falls,  it  seems,  that  instead  of  averring  the  instru- 
ment, as  in  the  case  last  cited  to  be  ^^  a  certain  warrant,  order, 

R.  0.  Taylor,  1  C.  &  E.  213 ;  but  not  a  Dawson,  supra ;  R.  v,  Williams,  2  C. 

warrant  for  wages.    R.  v.  Mitchell,  2  &  K.  51 ;  R.  v.  Hart,  6  C.  &  P.  106  ; 

F.  &  F.  44.  K  V.  Roberts,  C.  &  M.  652. 

o  2  Rubs,  on  Crimes,  514.  9  R.  v.  Williams,  2  Den.  C.  C.  61 ; 

oi   Evans  v.   The    State,  8    Ohio  4  Cox  C.  C.  256 ;  2  Eng.  Law  &  Eq. 

State  Rep.  (N.  S.)  196.  588. 

p  The  following  cases  are  generally  r  R.  r.  Williams,  2  Den.  C.  C.  61 ; 

referred  to  under  this  head :   R.  v.  4  Cox  C.  C.  256 ;  2  Eng.  Law  &  Eq. 

Mcintosh,  2  East  P.  C.  942;  R  t;.  638 ;  post,  §  1467,  1475,  and  note  /. 

Anderson,  2  Moody  &  R.  469 ;  R.  v.  ri  R.  v.  Ellis,  4  Cox  C.  C.  258. 
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and  request,"  the  correct  course  is  to  aver  the  uttering  of  one 
warrant,  one  order,  and  one  request.  8 

K  the  writing,  on  its  face,  comes  short  of  being  either  an 
order,  warrant,  or  request,  averment  may  be  made,  and  evidence 
received,  bringing  it  up  to  the  required  standard,  as  where  the 
name  of  the  party  addressed  is  omitted,  t  or  where  the  body  of 
the  writing  is  on  its  face  insensible,  u 

(i.)  "^ee(fo."  —  To  sustain  the  averment  of  a  deed,  there 
must  be  a  writing  under  seal,  purporting  to  pass  some  legal  right 
from  one  party  to  another,  either  mediately  or  immediately; 
and  hence  a  power  of  attorney  to  sell  stock  is  a  deed  under  the 
statutes.  V  Nor  is  it  necessary  that  a  deed  should  rigorously  pur- 
sue the  statutory  form,  w 

(y.)  *'*' Ohligation^^^  "  Undertaking.'*^  —  Under  statutes  based, 
as  those  of  Louisiana,  on  the  Roman  law,  an  obligation  is  a  uni- 
lateral contract,  by  which  one  party  engages  himself  to  another 
to  do  a  particular  thing.  The  English  common  law  authorities 
sometimes  speak  as  if  the  term  is  limited  to  bonds  with  penalties. . 
But  when  the  term  is  used  in  a  statute  as  nomen  generaluBimum^ 
it  must  be  construed  in  its  most  liberal  sense,  x 

As  to  ^^undertaking,"  the  same  remark  is  to  be  made. 
Where,  however,  either  term  is  used  to  represent  a  subordinate 
species  or  class,  then  the  instrument  must  be  proved  to  belong  to 
this  species  or  class.  ^ 

But  a  ^^  guarantee "  is  an  undertaking ;  z  and  so  is  a  bare 
"  I.  O.  U."  without  any  expressed  consideration,  a 

^  (4.)  "  Property^'  it  needs  scarcely  be  said,  includes  whatever 
may  be  appropriated  to  individual  use.  Money  necessarily  falls 
within  this  definition,  h 

8  YLv,  Williams,  Ibid.  w  R.  r.  Lyon,  R.  &  B.  C.  C.  255. 

t  R.  v.  Carney,  1   Mood.  351 ;  R.        x  See  Fogg  v.    State,    9    Yerger, 

17.  Pullbrook,  9  C.  &  P.  37;  R.  17.  Rog-  392. 
ers,  9  C.  &  P.  41.     See  ante,  §  348.  y  R.  r.  West,  1  Den.  C.  C.  258 ;    2 

«  R.  t7.  Walters,  C.  &  M,  688;  R.  C.  &  K.  496;  S.  P.  Clark  v.  Newsam, 

17.  Atkinson,  C.  &  M.  325;  R  t7.  Cul-  1  Exch.  181. 

len,  1  Moody,  300;  R.  f7.  Pullbrook,  9        2  R.  p.  Joyce,  10  Cox  C.  C.  100 ;  L. 

C.  &  P.  37;  State  r.  Crawford,  13  La.  &  C.  576 ;  R.  v.  Reed,  2  Moody,  62. 
Ann.  300;  Carberry  v.  State,  11  Ohio        a  R.  ».  Chambers,  Law  Rep.  1  C. 

St.  410.     Post,  §  1467,  1476.  C.  341. 

r  R.  17.  Faunderoy,  1  C.  &  P.  421;        h  People   v.   Williams,    24    Mich. 

1  Moody,  52.  156. 
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§  352.]  INDICTMENT  .*   WORDS  SPOKEN.  [BOOK  I. 

(Z.)  "  Piece  of  Paper.^'  —  It  has  been  sometimes  the  practice 
to  aver,  in  larceny,  the  stealing  of  "  one  piece  of  paper  of  the 
value  of  one  dollar,"  &c.,  as  the  case  may  be ;  and  it  has  been 
thought  that  in  this  way  the  difficulty  as  to  setting  out  doubtful 
instruments  could  be  avoided.  How  far  this  is  the  case  will  be 
considered  hereafter,  c 

VIII.  WORDS  SPOKEN. 

§  351.  Where  words  are  the  gist  of  the  offence,  they  must  be 
set  forth  in  the  indictment  with  the  same  particularity  as  a  libel ; 
as,  for  instance,  in  an  indictment  for  scandalous  or  contemptuous 
words  spoken  to  a  magistrate  in  the  execution  of  his  office ;  w 
or  for  blasphemous  or  seditious  words,  x  It  is  not  enough,  in 
such  case,  to  lay  the  substance  of  the  words  alleged  to  have  been 
spoken.  The  words  themselves  must  be  laid,  but  only  the  sub- 
stance need  be  proved,  y  It  has  been  said,  however,  that  as 
there  can  be  no  tenor  set  forth  of  words  spoken,  where  the  sense 
and  meaning  of  the  words  set  down  in  the  indictment  are  pre- 
cisely the  same  with  those  proven  in  evidence,  though  not  the 
very  same  words,  such  evidence  will  support  the  indictment; 
but  then  the  meaning  must  be  evidently  and  clearly  the  same, 
without  the  help  of  any  implication  or  anything  extrinsic.  2 
Should  any  substantial  difference  exist  between  the  words  proved 
and  those  laid,  —  even  if  laid  as  spoken  in  the  third  person  and 
proved  to  have  been  spoken  in  the  second,  a  the  defendant  must 
be  acquitted.  But  if  some  of  the  words  be  proved  as  laid,  and 
the  words  so  proved  amount  to  an  indictable  offence,  it  will  be 
sufficient,  b 

§  352.  When  words  are  laid  as  an  overt  act  of  treason,  it  is 
sufficient  to  set  forth  the  substance  of  them ;  c  for  they  are  not 
the  gist  of  the  offence,  but  proofs  or  evidences  of  it  merely. 

c  R.  V.  Bingley,    5'C.  &  P.   602.  z  State  v.  Bradley,  1    Hay.   408, 

Post,  §  862,  1759.  463;  State  v.  Coffey,  N.  C.  Term  R. 

to  B.  1;.  Bagg,  1  Rolle  Rep.  79;  R.  272;    State  v.  Ammons,  3  Murphey, 

v.  How,  1  Str.  699.  123;    People  ».   Warner,    5    Wend. 

X  R.  V.  Popplewell,  1  Str.  686;  R.  271. 

V.  Sparling,  Ibid.  498.  a  R  v.  Berry,  4  Tr.  R.  217.    See 

y  XJpdegraph  v.  Com.  11    Serg.  &  post,  §2641,  2547. 

Rawle,   894 ;  Com.  v.  Kneeland,   20  h  Com.  v.  Kneeland,  20  Pick.  206. 

Pick.   206;    Bell  v.    State,   1    Swan  c  Post.  194;  R.  v.  Layer,  8  Mod. 

(Tennes.),  42.    See  post,  §  2541,  2547.  93 ;  6  St.  Tr.  828. 
280 


Digitized  by 


Google 


BOOK  I.]  PERSONAL  CHATTELS.  [§  854. 

Where  any  matter  laid  in  an  indictment  is  to  be  proved  by  a 
record,  great  care  must  be  taken  that  the  statement  corresponds 
exactly  with  the  record ;  for  ih%  slightest  variance  in  substance 
will  be  fatal,  d 

rx.  PERSONAL  CHATTELS. 

1.  Indefinite,  insensible,  ob  lumping  I        3.  Value,  §  862. 

DEsCBiPTiONS,  §  854.  I        3.  Monet  ob  coin,  §  863. 

§  353.  In  this  connection  it  is  simply  proposed  to  treat  the 
pleading  of  personal  chattels  so  far  as  necessary  for  the  purpose 
of  a  demurrer,  or  a  motion  in  arrest  of  judgment.  The  question 
of  variance  between  the  description  and  the  evidence  will  be  con- 
sidered under  a  future  head,  e 

1.  Indefinite^  Insermble^  or  Lumping  Description. 

§  354.  When,  as  in  larceny,  or  receiving  stolen  goods,  personal 
chattels  are  the  subject  of  an  offence,  they  must  be  described 
specifically  by  the  names  usually  appropriated  to  them,  and  the 
number  and  value  of  each  species  or  particular  kind  of  goods 
stated ;/  thus,  for  instance :  "  one  coat  of  the  value  of  twenty 
shillings ;  two  pairs  of  boots,  each  pair  of  the  value  of  thirty 
shillings ;  two  pairs  of  shoes,  each  pair  of  the  value  of  twelve 
shillings ;  two  sheets,  each  of  the  value  of  thirteen  shillings  ;  of 
the  goods  and  chattels  of  one  J.  S.,"  or  **  one  sheep  of  the  price 
of  twenty  shillings,"  &c.,  and  the  like.  If  the  description  were 
"  twenty  wethers  and  ewes,"  the  indictment  would  be  bad  for 
uncertainty  ;  it  should  state  how  many  of  each,  g  On  the  other 
hand,  in  California,  an  indictment  charging  the  defendant  with 
feloniously  taking  three  head  of  cattle  is  sufficiently  certain  under 
the  statute,  without  showing  the  particular  species  of  cattle 
taken.  ^1 

When  several  articles  are  stated,  it  is  not  necessary  to  separate 
them  by  the  connecting  word  "  and."  g^ 

Lumping  several  notes.  —  When  several  notes  are  stolen  in  a 
bunch,  it  is  rarely  that  the  prosecutor  can  designate  their  respec- 

d  Archbold's  C.  P.  45.  Post,  §  g  2  Hale,  183;  Archbold's  C.  P. 
606-10.  45. 

e  Post,  §  610-618.  g^  People  v,  Littlefield,  5  Cal.  855. 

/  See  2  Hale,  182,  188.  Post,  §  g^  State  v.  Bardett,  55  Maine, 
618.  200. 
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§  857.]  INDICTMENT  :   PERSONAL  CHATTELS.  [BOOK  L 

tiye  amounts  and  values.  As  a  matter  of  necessity,  therefore, 
an  indictment  charging  the  larceny  of  ^^  sundry  bank  bills,  of 
some  banks  respectively  to  the  jurors  unknown,  of  the  value  of 
$38,"  &c.,  is  sufficient.  ^  And  there  is  even  authority  to  the 
effect  that  it  is  enough  to  say  ^^  divers  bank  bills,  amounting  in 
the  whole  to,  &c.,  and  of  the  value  of,  &c.,  of  the  goods  and 
chattels,"  &c.^ 

An  indictment  charging  the  defendant  with  the  larceny  of 
^^  six  handkerchiefs  "  is  good,  though  the  handkerchiefs  were  in 
one  piece,  the  pattern  designating  each  handkerchief,  h 

§  355.  TFAai  certainty.  —  The  common  acceptation  of  prop- 
erty is  to  govern  its  description,  and  the  certainty  must  be  to  a 
common  intent,  by  which  is  meant  such  certainty  as  will  enable 
the  jury  to  say  whether  the  chattel  proved  to  be  stolen  is  the 
same  as  that  upon  which  the  indictment  is  founded,  and  will 
judicially  show  to  the  court  that  it  could  have  been  the  subject 
matter  of  the  offence  charged,  i 

It  is  sufficiently  certain  to  describe  the  article  stolen  as  "  one 
hide  of  the  value,"  &c.,y  or  "  one  watch,"  &c.y* 

An  indictment  charging  A.  with  stealing  a  book  of  the  value 
of  three  dollars,  is  correct,  and  the  title  of  the  book  need  not  be 
stated,  h 

§  356.  A  count  charging  manslaughter  on  the  high  seas,  by 
casting  F.  A.  from  a  vessel,  whose  name  was  known,  is ,  suffi- 
ciently certain ;  and  so  of  a  count  charging  the  offence -to  have 
been  committed  from  a  long-boat  of  the  ship  W.  B.,  belonging, 
&c.  I 

§  857.  "  Sam^'*  "  Meat"  —  An  indictment  charging  the  steal- 
ing "  one  ham,"  of  the  value  of  ten  shillings,  of  the  goods  and 
chattels  of  T.  H.,  was  held  good,  although  it  did  not  state  the 

^  Com.  V,  Grimes,  10  Gray,  470;  657;  Beed's  case,  2  Rodger's  Rec. 

Com.  V.  Sawtelle,  11  Gush.  142.  168;    Com.   v.    Wentz,   I   Ashmesd, 

^  Larned  v.  Com.  12  Met.  240  ;  269  ;  Com.  v.  James,  1  Pick.  376. 
Com.   V,   O'Connell,  12  Allen,  451  ;       j  State  o.  Dowell,  8  Gill  &  John. 

State  V,  Taunt,  16  Minnes.  109 ;  con-  Md.  R.  810. 

tra,  Low  v.  People,  2  Parker  C.  R.       f  Willliams  v.  State,  25  Ind.  284. 
37;  Hamblett  v.  State,  18  N.  H.  384;        k  State  v.  Logan,  1   Missom*!  B. 

Com.  v.  Cahill,  12  Allen,  540.  377. 

h  6   Term   R.  267  ;   1   Ld.  Raym.        /  United  States  v.  Holmes,  1  Wal. 

149.  Jun.  1. 

t  People  V,  Jackson,  8  Barb.  S.  C. 
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animal  of  which  the  ham  had  formed  a  part,  m  Bat  an  in- 
dictment for  stealing  "  meat,"  is  bad  for  generality,  w^ 

§  358.  A  ♦*  Lot  of  Lumber^''  "  Parcel  of  Oats;'  "  Mixture%:'— 
In  Louisiana  judgment  was  arrested  on  an  indictment  which 
charged  the  defendant  with  stealing  a  "  lot  of  lumber,"  a  **  cer- 
tain lot  of  furniture,"  and  "  certain  tools."  n  On  the  other  hand, 
in  North  Carolina,  "a  parcel  of  oats  "  was  adjudged  a  suflScient 
description  of  the  stolen  property,  o  The  reason  of  this  distinc- 
tion is,  that  in  the  first  case  a  closer  description  was  possible ;  in 
the  second,  not  so.  And  a  general  description  in  larceny  is 
enough.  This  doctrine  is  founded  partly  on  the  fact  that  the 
prosecutor  is  not  considered  in  possession  of  the  article  stolen, 
and  is  not  therefore  enabled  to  give  a  minute  description ;  and 
principally,  because,  notwithstanding  the  general  description,  it 
is  made  certain  to  the  court  from  the  face  of  the  indictment,  that 
a  crime  has  been  committed,  if  the  facts  be  true,  p 

Substances  mechanically  mixed  should  not  be  described  in  an 
indictment  as  a  ^^  certain  mixture  consisting  of,"  &c.,  but  by  the 
names  applicable  to  them  before  such  mixture,  though  it  is  other- 
wise with  regard  to  substances  chemically  mixed,  q 

§  359.  AnimaU.  —  When  these  are  stolen  alive,  it  is  not  neces- 
sary to  state  them  to  be  alive,  because  the  law  will  presume  them 
to  be  so  unless  the  contrary  be  stated ;  but  if  when  stolen  the 
animals  were  dead,  that  fact  must  be  stated ;  for,  as  the  law 
would  otherwise  presume  them  to  be  alive,  the  variance  would 
be  fatal,  r  But  if  an  animal  have  the  same  appellation,  whether 
it  be  alive  or  dead,  and  it  makes  no  difference  as  to  the  charge 
whether  it  were  alive  or  dead ;  it  may  be  called  when  dead,  by 
the  appellation  applicable  to  it  when  alive.  9 

^^  One  sheep  "  is  a  sufficiently  exact  description ;  %^  and  so  is  ^'  a 
chestnut  sorrel  horse,"  ^  and  ''  one  black  pig,  white  listed,  and 

wiR.  V.  Gallears,   2    Car.  &   Kir.  v.  Halloway,  1  C.  &  P.  128.    See  R. 

981 ;  S.  G.  1  Den.  C.  C.  501.  v.  Williams,  1  Mood.  C.  C.  107.     See 

ml  State  v.  Morey,  2  Wis.  494.  post,  §  1 756. 

n  State  v.  £dsoD,  10  La.  An.  R.  «  R.  v.  Puckering,  1  Mood.  C.  C. 

229.  242;  contra^  Com.  v.  Beaman,  8  Gray, 

o  Stete  r.Brown,  1  Devereux,  187.  497.   Ante,  §  857;  post,  §  877,  1765a. 

p  State  V.  Scribner,  2  Gill  &  J.  246.  f^  State  v.  Pollard,    63  Me.  124. 

9  Rr.  Bond,  1  Den.  C.  C.  617.  Post,  §  611. 

r  R.  V.  Edwards,  R.  &  R.  497 ;  R.  j9  Taylor  v.  State,  44  Ga.  268. 
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§  862.]  INDICTMENT  :   PERSONAL  CHATTELS.  [BOOK  I. 

one  white  pig,  with  a  blue  rump,  both  without  ear  marks,  of  the 
value  of  $2.00."  «8 

§  360.  Specifications  necessary  when  certain  members  of  a  class 
are  siibjects  of  indictment^  and  certain  others  not.  ^^  Things  savor- 
ing  of  realty.  Eggs.  Animals.^^  —  So  an  indictment  for  stealing 
"  three  eggs  "  was  ruled  to  be  bad,  because  only  the  ^gs  of 
animals  domitoi  naturce  are  the  subject  of  larceny,  t  But  an  in- 
dictment for  bestiality,  which  described  the  animal  as  ^^  a  certain 
bitch,"  was  held  sufficiently  certain,  although  the  female  of  foxes 
and  some  other  animals,  as  well  as  of  dogs,  are  so  called,  u  In 
larceny  this  would  be  bad,  as  the  term  would  not  indicate  whether 
or  no  the  animal  vfB&ferce  naturce.  u^  In  bestiality  this  distinction 
is  immaterial. 

Minerals.  —  An  indictment  charging  the  stealing  of  certain 
"  gold-bearing  quartz-rocks,"  is  bad.  It  should  appear  that  the 
rock  was  severed  from  the  realty,  w* 

§  361.  The  prosecutor  is  bound  by  the  description  of  the  spe- 
cies of  goods  stated ;  thus,  for  instance,  an  indictment  for  steal- 
ing a  pair  of  shoes  cannot  be  supported  by  evidence  of  a  larceny 
of  a  pair  of  boots.  But  a  variance  in  the  number  of  the  articles 
or  in  their  value,  is  immaterial,  provided  the  value  proved  be 
sufficient  to  constitute  the  offence  at  law.  So  if  there  be  ten  dif- 
ferent species  of  goods  enumerated,  and  the  prosecutor  prove  a 
larceny  of  any  one  or  more  of  a  sufficient  value,  it  will  be  suffi- 
cient, although  he  fail  in  his  proof  of  the  rest,  t; 

2.   Value. 
§  362.  It  is  necessary  that  some  specific  value  should  be  as- 
signed to  whatever  articles  are  charged  as  the  subjects  of  lar- 
ceny, w    An  indictment  cannot  be  sustained  for  stealing  a  thing 

^  Brown  o.  State,  44  Ga.  300.  to  Roscoe's  C.  Ev.  512;  People  v. 

t  R.  V.  Cox,  1   C.  &  K.  494 ;  sed  Payne,  6  Johnson  R.  108 ;   State  v. 

quoBre,  1  Den.  C.  G.  502.  Smart,  4  Rich.  856  ;  State  v,  Tillery, 

u  R.  v.  Allen,  Ibid.  495.  1  Nott  &  McCord,  9 ;  State  v.  Thomas, 

«!  Post^  §  1784.  2  McCk)rd,  527;  State  v.  Wilson,  1 

m8  People  V.  Williams,  35  CaL  671.  Porter,  110;  State  v,  Allen,  Charlton, 

Post,  §1753.  518;    State  v.  Stimson,  4  Zabr.  9; 

V  People  !?.  Wiley,  8  Hill's  N.  Y.  State    v,  Goodrich,  46  New  Hamp- 

194;  Com.  v,  Eastman,  2  Gray,  76;  shire,  186;  Sheppard  o.  State,  42  Ala. 

Com.  V.  Williams,  2  Cush.  588.    See  8  581.    Ante,  §   354-5  ;    post,  §  618, 

Hill's  So.  C.  1 ;  Thacher's  C.  C.  722.  1387-9. 

Post,  §  891,  619,  628. 
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of  no  intrinsic  or  artificial  value,  x  A  count,  however,  for  steal- 
ing "  one  piece  of  paper,  of  the  value  of  one  cent,"  would  be 
good,  when  a  count  for  stealing  a  bank  note  fails,  ^  in  conse- 
quence of  the  instrument  described  being  void,  but  not  where  it 
is  valid,  y^ 

It  has  been  said,  indeed,  that  the  object  of  inserting  value  is 
either  to  distinguish  grand  from  petit  larceny,  or  to  enable  the 
court  to  be  guided  as  to  imposing  fines  or  restitution ;  and  that 
when  neither  of  these  conditions  exist  (e.  g.  where  a  statute  pun- 
ishes horse  stealing,  irrespective  of  value),  then  value  need  not 
be  averred.^  But  this  is  doubtful  law;  and  certainly  wher- 
ever fine  or  restitution  can  be  imposed,  the  averment  of  value  is 
necessary. 

An  averment  of  the  value  of  bank  notes  is  always  necessary, 
but  not  so  of  government  coins,  which  are  values  themselves,  z 

A  description  in  an  indictment  in  these  words, "  ten  five-dollar 
bank  bills  of  the  value  of  five  dollars  each,"  is  sufficiently  definite,  a 

§  362  a.  Value  assigned  collectively.  —  This,  so  far  as  demurrer 
or  arrest  of  judgment  is  concerned,  is  always  permissible,  h 

And  it  is  said  that  where  several  articles,  all  of  one  kind,  are 
described,  their  value  may  be  alleged  in  the  aggregate  or  col- 
lectively, and  the  defendant  may  be  convicted  of  stealing  a  part 
of  less  value  than  the  whole,  c 


X  State  9.  Bryant,  2  Car.  Law  Rep. 
617. 

y  R.  v.  Perry,  1  Den.  C.  C.  69  ;  S. 
C.  1  Car.  &  K.  727 ;  R.  v.  Clark,  R. 
&  R.  181 ;  2  Leach,  1039. 

yi  Post,  §1769. 

y2  Ritchey  ».  State,  7  Blackf.  168. 
See  Sheppard  v.  State,  42  Ala.  531. 
Post,  §  1887-9 

z  State  r.  Stimson,  4  Zabr.  (N. 
J.)  9. 

a  Pyland  v.  State,  4  Sneed  (Tenn.), 
857. 

h  State  V.  Hood,  51  Me.  368  ;  Com. 
V.  Grimes,  10  Gray,  470;  People  v. 
Robles,  84  Cal.  591. 

c  Com.  V.  O'Connell,  12  Alien,  451; 
but  see  Hamblett  v.  State,  18  N.  H. 
884.  In  Com.  v,  0*Connell  the  in- 
dictment was  for  "  a  quantity  of  bank 


notes  current  within  this  common- 
wealth, amounting  together  to  one 
hundred  and  fifly  dollars,  and  of  the 
value  of  one  hundred  and  fifty  dol- 
lars." It  was  said  by  the  court  that 
**  it  is  not  perceived  that  the  descrip- 
tion of  bank  bills  as  'a  quantity,' 
instead  of  'divers  and  sundry,*  con- 
stitute an  error.  And  the  statement 
of  the  aggregate  of  the  property 
stolen,  where  all  the  articles  are  of 
one  kind,  has  been  sanctioned  by  the 
court."  Com.  ».  Sawtelle,  11  Cush. 
142.  Upon  such  an  indictment,  when 
the  articles  are  all  of  one  class,  the 
defendant  may  be  convicted  of  steal- 
ing a  less  sum  than  that  charged  in 
the  indictment.  Com.  v.  O'Connell, 
12  Allen,  451. 
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But  when  articles  of  different  kinds,  e.  g.  "sundry  bank 
bills,  and  sundry  United  States  treasury  notes,"  are  thus  lumped 
with  a  common  yalue,  the  indictment  cannot  be  sustained  by 
proof  of  stealing  only  the  United  States  treasury  notes,  d 

8.  Money  or  Coin* 

§  363.  Money  is  described  as  so  many  pieces  of  the  current 

gold  or  silver  coin  of  the  realm,  called .     The  species  of  coin 

must  be  specified,  e 

"  Twenty-five  dollars  in  money,"  is  not  a  suflBiciently  exact 
designation./ 

"  Bank  notes  "  have  been  already  noticed.^ 

"  United  States  gold  coin  "  is  equivalent  to  "  gold  coin  of  the 
United  States ; "  such  coin  is  current  by  law ;  and  both  court 
and  jury  know,  without  allegations,  that  a  gold  coin  of  the  de- 
nomination and  value  of  ten  dollars,  is  an  eagle,  h 

A  count  charging  the  conversion  of  $19,000  of  money,  and 
$19,000  of  bank  notes,  is  bad  for  uncertainty,  i 

An  indictment  for  larceny  from  the  person  of  "  sundry  gold 
coins,  current  as  money  in  this  commonwealth,  of  the  aggregate 
value  of  twenty-nine  dollars,  but  a  more  particular  description 
of  which  the  jurors  cannot  give,  as  they  have  no  means  of 
knowledge,"  and  containing  similar  allegations  as  to  bank  bills 
and  silver  coin,  is  sufficiently  specific  to  warrant  a  judgment 
upon  a  general  verdict  of  guilty,  k 

And  so,  a  fortiori^  as  to  an  averment  of  "  four  hundred  and 
fifty  dollars  in  specie  coin  of  the  United  States,  the  denomination 
and  description  of  which  is  to  the  grand  jury  unknown."  I 

d  Com.   V,   Cahill,   12   Allen,  540.  the  current  gold  coin  of  the  United 

Post,  §  618;  and  see  Com.  v.  Lavery,  States,  was  held  enough.     See  post, 

101  Mass.  207,  cited  §  618.  §  611. 

e  R.  v.  Fry,  R.  &  R.  482.    See  R.  g  Ante,  §  346. 

V,  Warshoner,  1  Mood.  C.   C.  466 ;  h  Daily  o.  State,  10  Ind.  536.    See 

People  r.  Ball,  14  Cal.  100;  contra^  post,  §  611. 

U.  S.  V.  Rigsby,  2  Cranch  C.  C.  R.  i  State  v.  Stimaon,  4  Zabriskie  (N. 

364.  J.),  9. 

/  Smith  V,  State,  38  Ind.  159  ;  and  k  Commonwealth    v,  Sawtelle,   11 

80  substantially  is  State  v,  Longbot-  Cush.  (Mass.)  142  ;  People  v,  Bogart, 

toms,  1 1  Humph.  39,  though  in  McKane  36  CaL  245. 

V.  State,  11  Ind.  195,  « sixty  dollars  of  2  Chisholm  v.   State,  45    Ala.    66 
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"  Of  the  moneys  of  the  said  M.  N.,"  sufficiently  describes 
ownership,  m 

Money  given  to  change.  —  It  should  be  kept  cautiously  in 
mind,  that,  if  the  indictment  charges  stealing  a  particular  note, 
or  piece  of  coin,  and  the  evidence  is  that  such  note  or  coin  was 
given  to  the  prosecutor  to  change,  who  refused  to  return  the 
change,  the  defendant,  even  under  the  statutes  making  such 
conversion  larceny,  cannot  be  convicted  of  stealing  ^he  change  ; 
for  there  is  a  fatal  variance  between  the  description  in  the  indict- 
ment and  the  proof,  w^ 


X.  OFFENCES  CREATED  BY  STATUTE. 


1.  GSNEBALLY  SUFFICIENT,  AND  ALWAYS 
NECESSARY,  TO  USE  WORDS  OF  STAT- 
UTE, §  364. 

2.  Common  law  offences  made  indict- 
able BY  statute,  §  371. 

(a.)  Statatoiy  directions  mast   be   pur- 

saed,  §  371. 
(6.)  Not  enough  to  charge  oJGTence  as  a 

mere  conclusion  of  Ian-,  §  872. 


(c.)  When   common  law  and   statntoiy 
indictments  are  cumulatire,  §  373. 
8.  Technical  averments  in  statutes, 
§  374. 

4,  Description  of  animals  in  statute, 
§  877. 

5.  Provisos  and  exceptions,  §  378. 


1.   G-enerally  sufficient^  and  always  necessary^  to  use  Words  of 

Statute. 

§  364.  It  is  a  well  settled  general  rule,  that  in  an  indictment 
for  an  offence  created  by  statute,  it  is  sufficient  to  describe  the 
offence  in  the  words  of  the  statute ;  and  if,  in  any  case,  the  de- 
fendant insists  upon  a  greater  particularity,  it  is  for  him  to  show 
that,  from  the  obvious  intention  of  the  legislature,  or  the  known 
principles  of  law,  the  case  falls  within  some  exception  to  such 
general  rule,  c    But  few  exceptions  to  this  rule  are  recognized,  d 


(1871.)  But  this  would  be  unsafe 
without,  the  excuse  of  unknown.  State 
(7.  MurpKy,  6  Ala.  845.  See  post,  §  611. 

m  R.  w.  Godfrey,  Dears.  &  B.  C.  C. 
426.    Post,  §1869  a. 

m^  See  post,  §  611. 


c  Bespublica  v.  Tryer,  8  Yeates, 
451 ;  U.  S.  V.  Batchelder,  2  Gall.  15  ; 
State  V,  Hickman,  3  Halsted,  299; 
State  r.  Little,  1  Vermont,  831 ;  Whit- 
ing V.  State,  14  Connect.  487 ;  State 
r.  Williams,  2  Strobh.  474:  Camp  v. 


d  State  V.  Stanton,  1  Iredell,  424 ; 
State  V.  Rust,  35  N.  H.  488 ;  State  v. 
Gove,  84  N.  H.  510 ;  State  i;.  Abbott, 
11  Foster  (N.  H.),  484;  Romp  v. 
State,  3  Greene  (Iowa),  276 ;  State  t;. 
Ragan,  22  Mis.  (1  Jones)  459  ;  U.  S. 


V.  Andrews,  2  Paine  C.  C  451  ;  U.  S. 
t'.  Pond,  2  Curtis  C.  C.  265 ;  State  v, 
Gumey,  27  Maine  (2  Heath),  149; 
State  V,  Shiflet,  20  Mo.  (5  Bennett) 
415;  Sharp  r.  State,  17  Geo.  290; 
State  r.  Ladd,  2  Swan  (Tenn),  226. 
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Eminently  is  it  the  case,  that  where  the  words  of  the  statute  are 
descriptive  of  the  offence,  the  indictment  should  follow  the  lan- 
guage, and  expressly  charge  the  described  offence  on  the 
defendant,  or  it  will  be  defective,  e  In  such  case  the  defendant 
must  be  specially  brought  within  all  the  material  words  of  the 
statute ;  and  nothing  can  be  taken  by  intendment./ 

Yet,  on  the  other  hand,  there  are  cases  in  which  the  mere 
recital  of  t^  words  of  the  statute  do  not  constitute  in  complete- 
ness the  description  of  the  l^al  offence./^  And  where  averments 
for  this  purpose  are  necessary,  they  should  be  made./* 

§  865.  Variance  when  indictment  professes  to  set  forth  words 
of  statute,  —  If  the  indictment  profess  to  recite  the  statute,  a  ma- 
terial variance  will  be  fatal,  or  if  the  statute  do  not  support  the 
verdict,  it  must  fail,  ff  Thus,  where  the  defendant  was  indicted 
under  the  South  Carolina  act  of  assembly  of  1736-37,  for  forgery 
and  passing  a  forged  bank  note,  the  charge  in  the  indictment 
being  "  did  dispose  of  and  put  away,"  but  the  words  of  the  act, 


State,  8  Kelly,  419  ;  U.  S.  v.  Dickey, 
1  Morris,  412  ;  State  v.  Click,  2  Ala. 
26;  Resp.  v.  Bush,  1  Texas,  455; 
Drummond  v,  Resp.  2  Ibid.  156 ;  State 
v.  Seamons,  1  Iowa  B.  418 ;  Com.  r. 
Hampton,  3  Grat.  590 ;  State  v.  Here- 
ford, 13  Mo.  8;  Buckley  v.  State,  2 
Greene,  162;  State  v.  Bullock,  13  Ala. 
413  ;  State  v.  Ladd,  2  Swan,  226 ;  Lo- 
dano  t;.  State,  25  Alab.  64 ;  Cook  v. 
State,  1 1  Georg.  63 ;  Com.  v.  Chap- 
man, 5  Wharton,  427 ;  State  t7.  Blease, 

1  M'Mullin,  472 ;   Harrison  v.  State, 

2  Cold.  (Tenn.)  232 ;  State  v.  Cook, 
88  Vt.  437;  People  r.  Martin,  32 
Cal.  91  ;  People  r.  Burke,  34  Cal. 
661;  Hall  v.  State,  8  Cold.  (Tenn.) 
125  ;  Mason  r.  State,  42  Ala.  548  ; 
Com.  17.  Tanner,  5  Bush,  316 ;  State 
V.  Elborn,  27  Md.  483  ;  State  ».  Lock- 
baum,  38  Conn.  400. 

e  State  v.  Gibbons,  1  Southard, 
51  ;  State  v.  Calvin,  Charlton,  151 ; 
1  Hale,  517,  526,535;  Staundf.  180 
b;  Fost.  428,  424  ;  Hard.  2;  Dyer, 
304  ;  Kel.  8 ;  Com.  Dig.  Just.  G.  1 ;  1 
Chittyon  Pleading,  357;  Fost.  424; 
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Moore,  5 ;  1  Leach,  264  ;  1  East  P.  C. 
419;  2  Hale,  170,  189, 190,193;  1  Eliz. 
c.  1,  8.  25  ;  8  Dyer,  868  ;  2  Ld.  fiaym. 
791 ;  2  Burr.  679  ;  1  T.  R.  222;  U.  S. 
V,  Lancaster,  2  McLean's  R.  481 ; 
People  V,  Allen,  5  Denio,  76  ;  Com.  r. 
Hampton,  3  Grat.  590 ;  State  v.  FralU, 
10  La.  An.  191. 

/  State  V.  Foster,  3  McCord,  442  ; 
State  V.  O'Bannon,  1  Bail.  144  ;  State 
17.  La  Creux,  1  M'Mull.  488  ;  Stete  v, 
Noel,  5  Black.  548 ;  Chambers  r.  Peo- 
ple, 4  Scam.  851 ;  U.  S.  v,  Lancaster, 
2  McLean,  431 ;  State  v.  Duncan,  9 
Port.  260  ;  State  r.  Mitchell,  6  Mo. 
147;  State  v.  Helm,  6  Mo.  263;  Ike  t;. 
State,  23  Miss.  525;  though  see,  for  a 
very  liberal  view  of  this  point,  Com. 
V.  Fogerty,  8  Gray,  489,  and  Frazer 
V.  People,  54  Barbour,  806. 

/^  See  illustrations,  post,  §  372. 

/2  Bates  V.  State,  31  Ind.  72;  State 
r,  Meschac,  30  Texas,  518.  Post,  § 
872. 

g  Butler  v.  State,  8  McCord,  383. 
See  Com.  v.  Unknown,  6  Gray,  489 ; 
Hall  V,  State,  3  Kelly,  18. 
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"  utter  and  publish ; ''  the  judgment  was  arrested,  because  the 
words  of  the  statute  describing  the  ofiEence  were  not  pursued  with 
the  requisite  exactness,  h 

When  statute  defines  offence  in  general  and  special  terms.  — 
Where  a  general  word  is  used,  and  afterwards  more  special 
terms,  defining  an  offence,  an  indictment,  charging  the  offence 
must  use  the  most  special  terms ;  and  if  the  general  word  is  used^ 
though  it  would  embrace  the  special  term,  it  is  bad.  i 

Private  statutes.  —  An  indictment  on  a  -private  statute  must 
set  out  the  statute  at  fuU.y  As  has  been  seen,  it  is  otherwise 
with  a  public  statute,  y^ 

§  366.  Inference  not  enough. — The  indictmentmust  show  what 
offence  has  been  committed,  and  what  penalty  incurred,  by  positive 
averment.     It  is  not  sufficient  that  they  appear  by  inference.  A 

Section  or  designation  of  statute  need  not  he  stated.  —  It  is  not 
necessary  to  indicate  the  particular  section,  or  even  the  particular 
statute,  upon  which  the  case  rests.  It  is  only  necessary  to  set  out 
in  the  indictment  such  facts  as  bring  the  case  within  the  provisions 
of  some  statute  which  was  in  force  when  the  act  was  done,  and 
also  when  the  indictment  was  foimd.  I 

§  367.  Offences  involving  the  participation  of  two  or  more.  — 
Where  a  statute  creates  an  offence,  which,  from  its  nature,  re- 
quires the  participation  of  more  than  one  person  to  constitute  it, 
a  single  individual  cannot  be  charged  with  its  commission  unless 
in  connection  with  persons  unknown,  m  Thus,  an  indictment 
against  one  individual  unconnected  with  others,  based  upon  that 
section  of  the  Vermont  statute  relative  to  offences  against  pub- 
lic i)olicy,  which  inflicts  a  penalty  upon  each  individual  of  any 
company  of  players  or  persons  whatever,  who  shall  exhibit  any 
tragedies,  &c.,  is  insufficient,  n 

§  368.  Disjunctive  statutory  statements  to  he  averred  .conjunc- 
tively. —  Though  the  language  of  the  statute  be  disjunctive,  e.g. 
burned  or  caused  to  be  burned,  and  the  indictment  charge  the 

h  State  V.  Petty,  Harp.  59.  j*  Com.  v.  Colton,  11  Gray,  1 ;  U. 

%  State  V.  Plunkett,  2  Stewart,  11  ;  S.  i?.  Rhodes,  1  Abb.  U.  S.  28. 

State  V.  Raiford,  7  Porter,  101 ;  Arch-  k  Com.  v.  Walters,  6   Dana,  291  ; 

bold  C.  P.  98.  State  w.  Briley,  8  Porter,  472 ;  Hamp- 

j  State  V.  Cobb,  1  Dev.  &  Bat.  115 ;  ton's  case,  3  Gratt.  590. 

Goshen  r.  Sears,  7   Connect.   92  ;    1  /  Com.  v.  Griffin,  21  Pick.  523,  525. 

Sid.  856  ;  2  Hale,  172 ;  2  Hawk.  c.  25,  m  See  post,  §  431. 

8. 103  ;  Bac.  Ab.  Indict,  p.  2.  n  State  v.  Fox,  15  Vermont,  22. 
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offence  in  the  conjunctive,  e.  g.  burned  and  caused  to  be  burned, 
the  allegation,  as  has  been  noticed,  is  sufficient,  o  On  the  oth^ 
hand,  when  the  woids  of  the  statute  are  synonymous,  it  is  not 
error  to  charge  them  alternately.  6^ 

§  369.  When  defects  in  statutory  indictments  are  cured  by  ver- 
dict.— Defects  in  the  description  of  a  statutory  offence  wfll  not 
at  common  law  be  aided  by  verdict,  p  nor  ^11  the  conclusion, 
contra  formam  statuti  cure,  q  But  if  the  indictment  describe  the 
offence  in  the  words  of  the  statute,  in  England,  after  verdict,  by 
the  operation  of  the  7th  Geo.  4,  c.  64,  r  it  will  be  sufficient  in 
all  offences  created  or  subjected  to  any  greater  degree  of  punish- 
ment by  any  statutes,  s  But  as  a  rule,  at  common  law  the  feat- 
ures of  the  statute  must  be  enumerated  by  the  indictment  with 
rigid  particularity. 

§  370.  Obvious  meaning  of  statutes  to  be  effectuated. — When 
the  language  of  a  statute,  it  is  said,  is  intelligible,  the  courts  must 
give  it  effect,  according  to  its  obvious  meaning,  notwithstanding 
its  provisions  are  so  extraordinary  or  peculiar,  or  so  inaccurately 
expressed  as  to  induce  a  strong  suspicion  that  they  do  not  convey 
the  true  legislative  intention,  t 

In  Pennsylvania,  by  the  Revised  Act  of  1860,  it  is  provided, — 

<^  That  wherever  anything  is  forbidden  or  directed  by  the  provisions  of 
this  code,  by  using  the  general  terms,  any  one,  any  person,  the  person, 
every  person  and  such  person,  or  the  relative  pronoun  he,  referring  to  such 
general  term,  the  same  prohibition  or  direction,  if  the  contrary  be  not 

o  State  V.  Price,  6  Halsted,  208  ;  with  the  guilty  purpose,  into  the  post- 
Angel  V.  Com.  2  Yirg.  Cases,  281  ;  ofiice  at  Philadelphia,  directed  to  the 
Rasnick  v.  Com.  Ibid.  856  ;  State  r.  Commissioner  of  Pensions  at  Wash- 
Houseall,  2  Rice's  Dig.  846 ;  Jones  ington,  in  the  District  of  Columbia. 
V.  State,  1  McMullan,  286  ;  State  v.  U.  S.  v,  Armstrong,  5  Phil.  Rep.  273 
McCollum,  44  Mo.  848.  Thus  a  con-  (Grier,  J.  1868).  Ante,  §  294;  post, 
viction  has  been  sustained  upon  a  count  §  8  90. 

charging  the  defendant,  under  the  act        o^  State  v.  Ellis,  4  Mo.  474.    Ante, 

of  Congress  of  8d  March,  1828,  section  §  294. 

1,  with  transmitting  to,  and  presenting        p  See  Lee  v.  Clarke,  2  East,  888. 
at,  and  causing  and  procuring  to  be        ^  2  Hale,  1 70 ;  and  see  R.  v.  Jukes, 

transmitted  to,  and  presented  at,  the  S.  T.  R.  686 ;  Com.  Dig.  Inform.  D.  3. 
office  of  the  Commissioner  of  Pensions        r  See  ante,  §  216. 
a  forged  writing,  for  the  fraudulent        s  R.  v.  Warshoner,  1  Mood.  C.  C. 

purpose  of  obtaining  a  soldier's  bounty  466. 

land,  though  the  only  act  of  the  de-        i  Sneed  v.  Commonwealth,  6  Dana, 

fendant  was  putting  the  forged  letter,  889. 
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expressed,  is  extended  to  more  persons  than  one,  and  to  females  as  well 
as  males  doing  or  omitting  the  same  act."  t^ 

2.    Common  Law  Offences  made  indictable  by  Statute. 

§  371.  (a.)  Statutory  directions  must  be  pursued.  —  Where 
an  act  not  before  subject  to  punishment  is  declared  penal,  and  a 
mode  is  pointed  out  in  which  it  is  to  be  prosecuted,  that  mode 
must  be  strictly  pursued,  w  Where  an  offence  is  created  by- 
statute,  or  the  statute  declares  a  common  law  offence  committed 
under  peculiar  circumstances  not  necessarily  included  in  the 
original  offence,  punishable  in  a  different  manner  from  what  it 
would  be  without  such  circumstances ;  or  where  the  nature  of 
the  common  law  offence  is  changed  by  statute  from  a  lower  to  a 
higher  grade,  as  where  a  misdemeanor  is  changed  into  a  felony  ; 
the  indictment  must  be  drawn  in  reference  to  the  provisions  of 
the  statute,  and  conclude  contra  formam  statuti  ;  but  where  the 
statute  is  only  declaratory  of  what  was  previously  an  offence  at 
common  law,  without  adding  to  or  altering  the  punishment, 
the  indictment  need  not  so  conclude,  v 

§  372.  (6.)  Not  enough  to  charge  offence  as  a  mere  conclusion 
of  law.  —  Where  a  statute  refers  to  a  common  law  offence  by  its 
popular  name,  and  proceeds  to  impose  a  penalty  on  its  commis- 
sion, it  is  of  course  insufficient  to  charge  the  defendant  with  the 
commission  of  the  offence  in  the  statutory  terms  alone,  w  The 
cases  are  familiar  where,  notwithstanding  the  existence  of  stat- 
utes assigning  punishments  to  "  murder,"  "  arson,"  "  burglary," 
&c.,  by  name,  with  no  further  definition,  it  has  been  held  neces- 
sary for  the  pleader  to  define  the  offences  by  stating  the  common 
law  ingredients  necessary  to  its  consummation,  x  Under  the  U. 
S.  statute  declaring  it  an  offence  to  "  make  a  revolt,"  an  indict- 
ment averring  merely  that  the  defendant  ^^  made  a  revolt,"  is 
bad.^    So  under  the  Pennsylvania  statute  making  ^^ fraud"  in 

0-  Rev.  Act,  Bill,  I.  §  184.  State  v.  Corwin,  4  Mo.  609  ;  State  v. 

u  Com.  V.  Howes,   15  Pick.   281;  LofUn,  2  Dev.  &  Bat  31.   See  ante, 

Journey  v.  State,  1  Missouri,  804;  Com.  §  10, 11,  12 ;  post,  §  411. 
V.  Turnpike,  2  Va.  Cas.  861 ;   State        to  State  v.  Absence,  4  Porter,  897 ; 

17.  Helgen,   1   Speers,  810 ;   State  v.  State  v.  Stedman,  7  Porter,  495. 
Maze,  6  Humph.  17;  McElhinney  v.        x  See  ante,  §  288;   Com.  o.  Stouti 

Com.  10  Harris,  865  ;  Atty.  Gen.  v.  7  B.  Monroe,  247. 
RadlofT,  10  £xch.  84.  y  U.  S.  v.  Almeida,  U.  S.  Dis.  Ct. 

V  People  r.  Enoch,  IS  Wend.  159  ;  1847,  Kane,  J.,  cited  ante,  §  285,  n. 
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electing  officers  indictable,  the  indictment  must  show  what  the 
"  fraud  "  was.  z  Again,  under  the  Virginia  statute  constituting 
attempts  to  commit  offences  misdemeanors,  it  is  not  enough  to 
say  the  defendant  '^  attempted  "  to  maim ;  the  particulars  of  the 
attempt  must  be  set  forth,  a  So  when  it  is  made  penal  for  a 
person  "  not  a  qualified  voter  "  to  vote,  the  indictment  must  set 
out  what  constituted  the  defendant's  disqualification,  a^  But 
under  the  Indiana  act  making  gaming  indictable,  it  is  not  neces- 
sary to  aver  the  particular  game  played.  6 

An  indictment  may  well  allege  an  offence  to  be  a  misde- 
meanor, if  it  comes  within  a  statute  definition  of  a  misdemeanor, 
although  the  statute  creating  the  offence  does  not  declare  it  to 
be  such,  c 

§  373.  ((?.)  When  common  law  and  statutory  indictments  are 
cumulative.  —  Generally  where  a  statute  gives  a  new  remedy 
either  summary  or  otherwise,  for  an  existing  right,  the  remedy 
at  common  law  still  continues  open,  d 

In  Pennsylvania,  as  it  has  been  noticed,  it  is  required  by  act 
of  assembly,  that  every  act  must  be  followed  strictly,  and  where 
a  statutory  penalty  is  imposed,  the  common  law  remedy  is  for- 
ever abrogated,  e  It  has  accordingly  been  held  that  where  a 
magistrate  is  guilty  of  extortion,  the  common  law  remedy,  by 
indictment,  is  abrogated  by  the  act  of  assembly  giving  the  in- 
jured party,  in  such  case,  a  qui  tarn  action  for  the  penalty./ 
But  it  must  be  conceded  that  the  courts  have  shown  great  un- 
willingness to  extinguish  the  common  law  remedy  in  all  cases 
where  a  statutory  penalty  is  created.     Thus  nuisances  to  naviga- 

z  Com.  t7.  Miller,  2  Fan.  G.  R.  197.  son,  800  ;  State  v.  Rutledge,  8  Humph. 

a  Clark's  case,  6  Grat.  675.  See  R.  32 ;  Simpson  v.  State,  10  Yerger,  525 ; 

V.  Marsh,  1  Den.  C.  C.  105  ;  and  see  State  v.Mofiett,  1  Greene  (Iowa),  247; 

ante,  §  8.  People  r.  Craycroft,  2  Cal.  243  ;  and 

a^  Pearce  v.   State,   1    Sneed,  63 ;  ante,  §  10,  11. 

People  V.  Wilber,  4  Parker  C.  R.  19.  e  Act  21st  March,  1806,  sect  18; 

See  other  cases  ante,  §  289.  4  Smith's  Laws,  332 ;  Resp.  v,  Tryer, 

h  State  V,  Dole,  3  Blackford,  294;  8  Yeates,  461 ;  Upderrraph  v.  Com.  6 

State  r.  Brougher,  Ibid.  309.  Serg.   &  Rawle,  5;   3  Ibid.   273;   1 

c  Hall  u.  State,  8  Kelly,  18.  Rawle,  290  ;   Pa.  R.  180;    3  Watts, 

d  State  r.  Thompson,  2  Strobh.  12;  330;  5  Rawle,  64;    7  Watts,  199;  5 

R.  t;.  Jackson,  Cowp.  297  ;  R.  v,  Wigg,  Wharton,  357 ;  Evans  v.  Com.  13  Serg. 

2  Ld.  Raym.  1163  ;  U.  S.  v.  HaU>er-  &  Rawle,  426.     See  ante,§  11. 

stadt,  Gilpin,  262 ;  Jennings  v.  Com.  /  Evans  v.  Com.  13  Serg.  &  Rawle, 

1 7  Pick.  80 ;  Pitman  v.  Com.  2  Robin-  246. 
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ble  rivers  are  still  indictable  at  common  law,  though  the  act  of 
23d  of  March,  1803,  points  out  a  peculiar  procedure  by  which 
the  obstruction  is  to  be  abated  ;ff  and  a  common  law  indictment 
is  preserved  against  an  interference  with  the  health  of  the  city 
of  Philadelphia,  though  the  legislature  has  particularly  com- 
mitted th^t  interest  to  the  care  of  a  board  of  health,  with 
plenary  powers  to  abate  or  indict,  h 

On  the  other  hand,  as  has  been  noticed,  h}  where  the  statute 
both  creates  the  ofiEence  and  prescribes  the  penalty,  the  statute 
must  be  exclusively  followed,  and  no  common  law  penalty  can  be 
imposed.  But  where  the  statute  creates  the  offence  but  assigns 
no  penalty,  then  the  punishment  must  be  by  common  law.  h? 

In  Massachusetts  the  rule  is  that  where  a  general  statute  is 
passed  on  a  particular  topic,  it  absorbs  and  vacates  on  that  topic 
the  common  law.  h^ 

3.    Technical  Averments  in  Statutes. 

§  374.  In  an  indictment  on  the  statute  which  makes  it  high 
treason  to  clip,  round,  or  file  any  of  the  coin  of  the  realm,  *'  for 
wicked  lucre  or  gain  sake,"  it  was  necessary  to  charge  the  offence 
to  have  been  committed  for  the  sake  of  wicked  lucre  or  gain, 
otherwise  it  would  be  bad.  i 

§  375.  In  another  case,  an  indictment  on  that  part  of  the 
black  act  (now  repealed)  which  made  it  felony,  "  wilfully  and 
malicioudy^^^  to  shoot  at  any  person  in  a  dwelling-house  or  other 
place,  was  holden  bad  because  it  charged  the  offence  to  have 
been  done  ^^  unlawfully  and  maliciously^^''  omitting  the  word 
"  wilfully ; "  I  some  of  the  judges  indeed  thought  that  "  mali- 
ciously "  included  *^  wilfully ;  "  but  the  greater  number  held,  that 
as  wilfully  and  maliciously  were  both  mentioned  in  the  statute, 
as  descriptive,  of  the  offence,  both  must  be  stated  in  the  indict- 
ment. But,  in  Pennsylvania,  an  indictment  for  arson,  charging 
that  the  defendant  did  "  feloniously,  unlawfully,  and  maliciously 
set  fire,"  &c.,  was  held  to  be  sufficient  without  the  word  "  wil- 
fully," though  "  wilfully  "  was  included  in  the  description  of  the 

g  Com.  r.  Church,  1  Barr,  107.  A«  R.  v,  Robinson,  2  Burr.  799. 

h  Com.  v.  Vansickle,  1  Brightly,  69.        A3  Com.  u.  Dennis,  105  Mass.  162. 
See  ante,  §  11.  '  »  1  Hale,  220. 

10-  Ante,  §  871.  /  R.  v,  Davis,  Leach,  556. 
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offence  given  in  the  act  constituting  it.  m  In  New  Hampshire 
the  contrary  view  has  been  taken,  m^ 

§  876.  An  indictment  upon  Stat.  7  &  8  G.  4,  c.  39,  sect.  2, 
for  feloniously,  voluntarily,  and  maliciously  setting  fire  to  a  bam, 
was  holden  bad,  because  the  words  of  the  statute  .are  ^^  unlaw- 
fully and  maliciously."  w. 

Where  an  indictment  charged  in  one  count  that  the  defendant 
did  break  to  get  out,  and  in  another  that  he  did  break  and  get 
out,  it  was  holden  insufficient,  because  the  words  of  the  statute 
are  "  break  out"  o  But  wherever  there  is  a  change  of  phrase- 
ology, and  a  word  not  in  the  statute  is  substituted  in  the  indict- 
ment for  one  that  is,  and  the  word  thus  substituted  is  equivalent 
to  flie  word  used  in  the  statute,  or  is  of  more  extensive  signifi- 
cation than  it,  and  includes  it,  the  indictment  will  be  sufficient. 
Thus,  if  the  word  "  krwmngly  "  be  in  the  statute,  and  the  word 
^^  advisedlt/ ^^  be  substituted  for  it  in  the  indictment,/?  or  the 
word  "  wilfully  "  in  the  statute,  and  "  maliciou%ly  "  in  the  indict- 
ment, the  words  "  advisedly  ^^  and  "  maliciously  "  not  being  in  the 
statutes  respectively,  the  indictment  would  be  sufficient. 

It  is  not  essential,  on  an  indictment  on  the  slave-trade  act  of 
20th  of  April,  1818,  c.  86,  sects.  2  and  3,  to  aver  that  the  defend- 
ant knowingly  committed  the  offence,  q 

4.  Description  of  Animals  in  Statutes. 

§  377.  Where  an  indictment  on  the  repealed  statutes  15  G. 
2,  c.  34  and  14  G.  2,  c.  6,  which  made  it  felony,  without  ben- 
efit of  clergy,  to  steal  any  cow,  ox,  heifer,  &c.,  charged  the  de- 
fendant with  stealing  a  cow,  and  in  evidence  it  was  proved  to  be 
a  heifer,  this  was  holden  to  be  a  fatal  variance ;  for  the  statute 
having  mentioned  both  cow  and  heifer,  it  was  presumed  that  the 
words  were  not  considered  by  the  legislature  as  synonymous,  r 
In  South  Carolina,  however,  it  was  said  that  the  word  "  horses  " 
may  be  fairly  construed  to  include  mares,  s  and  "  hogs,"  sows,  s^ 
In  Vermont,  "  cattle  or  beast "  is  said  to  sustain  a  conviction 

m  Chapman  v.   Com.  5    Wharton,  q  U.  S.  v.  Smith,  2  Mason,  148. 

427.  See  State  v.  Pennington,  8  Head  r  R.  t*.  Cooke,  2  East  P.  C.  617 ; 

(Tenn.),  119.     ,  Leach,  128.    See  also  R.  v.  Douglas,  1 

ml  State  v,  Gove,  84  N.  H.  510.  Camp.  212  ;  Turley  w.  State,  8  Humph. 

n  R  r.  Turner,'l  Mood.  C.  C.  239.  828  ;  State  r.  Plunket,  2  Stew.  11. 

0  R.  v.  Compton,  7  C.  &  P.  139.  s  State  v.  Dunnavant,  8  Brevard,  9. 

p  R.  V,  Fuller,  1  B.  &  P.  180.  s^  Shubrick  v.  State,  2  S.  C.  21, 
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where  "  steer  "  was  the  term  used  in  the  indictment ;  t  and  in 
Tennessee,  ^^  beast,"  under  like  circumstances,  includes  cow.  t^ 
But  in  South  Carolina  it  was  determined  that  the  word  pig,  not 
being  in  the  act  of  assembly  against  hog  stealing,  an  indictment 
for  steaUng  a  pig,  contrary  to  the  act,  cannot  be  supported,  v  In 
England,  under  the  repealed  statute,  w  which  contained  only  the 
words  "  horse,  gelding,  or  mare,'*  upon  an  indictment  for  steal- 
ing two  colts,  the  judges  were  unanimously  of  the  opinion  that, 
as  colts  were  not  mentioned  eo  nomine  in  the  statute,  they  could 
not  take  notice  that  they  were  of  the  horse  species  ;x  although 
upon  the  same  statute  it  was  decided  that  an  indictment  for  steal- 
ing a  "  mare  "  was  proved  by  evidence  of  stealing  a  filly,  y  A 
"  ewe  "  z  or  "  lamb  "  a  may  be  included  under  the  general  term 
"  sheep,"  when  such  general  term  stands  alone  in  the  statute, 
without  "ewes"  or  "lambs"  being  specified;  but  not  other- 
wise, b  Under  the  term  "  cattle  "  may  be  included  "  pigs,"  e 
"  asses,"  d  "  horses,"  e  and  "  geldings,"/  but  not  a  domesticated 
buffsvlo./*  Under  the  Missouri  statute  against  maliciously  kill- 
ing "the  cattle  "  of  another,^  an  indictment  for  maliciously  kill- 
ing **  a  certain  horse  beast,  to  wit,  one  mare,"  is  sufficient.  ^^ 

Generally  we  may  state  the  rule  to  be  that  when  a  statute  uses 
a  nomen  generalissimum  as  9ibch  (e,  g,  cattle)^  then  a  particular 
species  can  be  proved ;  but  that  when  the  statute  enumerates 
certain  species,  leaving  out  others,  then  the  latter  cannot  be 
proved  under  the  nomen  generalissimum^  unless  it  appears  to 
have  been  the  intention  of  the  legislature  to  use  it  as  such,  g^ 

t  State  r.  Abbott,  20  Vt.  537.  h  R.  t;.  Puddifoot,  1  Moody,  247  ; 

u  Taylor  r.   State,  6   Humphreys,  R.  v.  Loom,  Ibid.  160. 

285.  c  R.  r.  Chappie,  R.  &  R.  77. 

V  State  ».  McLain,  2  Brev.  443,  std  d  R.  r.  Whitney,  1  Moody,  3. 

qwEre.  e  R.  r.  Moyle,  3  East  P.  a  1076. 

w  2  &  8  Ed.  6,  c.  83.  /  R.  v.  Mott,  Ibid.  1075. 

ar  R.  r.  Beany,  R  &  R.  416.  f^  State  v,  Crenshaw,   22  Mo.   (1 

y  R  V.  Welland,  R.  &  R.  494;  see  Jones)  457. 

also  R.  V    Chard,  R  &  R.  488.     See  g  Rev.  Code,  1845,  §  57. 

ante,  §  357,  864.  g^  State  v.  Hambleton,  22  Mo.  (1 

z  R.  V.  Barran,  Jebb,   245 ;  R.  v.  Jones)  452.  So  in  Texas,  a  "  gelding  " 

Barnam,  1  Crawf.  &  Dix  C.  C.  147.  under  the  term  "horse."     Jorat    v. 

a  R  r.  Spicer,  1   Car.  &  K.  699;  State,  31  Tex.  571. 

R  r.  McCully,  2  Moody,  34  ;  State  v.  ^  Ibid.     See  State  r.  Plunket,    2 

Tootle,  2  Harring.  541.  Stew.  11 ;  State  v.  Godet,  7  Ired.  210. 
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5.  Provisos  and  Exceptions. 

§  378.  If  provisos  and  exceptions  are  contained  in  distinct 
clauses,  it  is  not  necessary  to  state  in  the  indictment  that  the 
defendant  does  not  come  within  the  exceptions,  or  to  negative 
the  provisos  it  contains,  h  Nor  is  it  even  necessary  to  all^ 
that  he  is  not  within  the  benefit  of  its  provisos,  though  the  pur- 
view should  expressly  notice  them ;  as  by  saying  that  none  shall 
do  the  act  prohibited,  except  in  the  cases  thereinafter  excepted.  A^ 
For  all  these  are  matters  of  defence,  which  the  prosecutor  need 
not  anticipate,  but  which  are  more  properly  to  come  from  fche 
defendant,  i 

§  379.  But  where  the  proviso  adds  a  qualification  to  the  enact- 
ment, so  as  to  bring  a  case  within  it,  which,  but  for  the  proviso, 
would  be  without  the  statute,  the  indictment  must  show  the  case 
to  be  within  the  proviso.y 

So  if  a  statute  forbids  the  doing  of  a  particular  act,  without 
the  authority  of  either  one  of  two  things,  the  indictment  must 


h  1  Sid.  808  ;  2  Hale,  171  ;  1  Lev. 
26  ;  Poph.  98,  94;  2  Burr.  1087;  2 
Stra.  1101 ;  1  East  Rep.  646,  in  notes; 
5  T.  R.  83  ;  1  Bla.  Rep.  280 ;  2  Hawk, 
c.  25,  8.  112;  Bac.  Ab.  Indict.  H.  2; 
Burn,  J.,  Indict  ix.  ;  1  Chitty  on 
Pleading,  857  :  Colson  v.  State,  7 
Blackf.  590;  Worley  t;.  State,  11 
Humph.  172;  Metzger  v.  People,  14 
111.  101 ;  State  v.  Miller,  24  Conn. 
522;  Stater.  Abbott,  11  Foster  (N. 
H.),  484  ;  Romp  v.  State,  8  Greene 
(Iowa),  276 ;  State  r.  Gumey,  87  Maine 
(2  Heath),  149  ;  State  v.  Shiflet,  20 
Mo.  (5  Bennett)  415  ;  State  v.  Wade, 
34  N.  H.  495;  State  w.  Abbey,  3  Wil- 
liams (29  Vt),  60;  State  v.  Powers, 
25  Conn.  48 ;  State  v.  Fuller,  38  N. 
H.  259;  Fleming  ».  People,  18  E.  P. 
Smith,  829  ;  State  v.  Boyington,  56 
Me.  512  ;  State  v.  Williams,  20  Iowa, 
98  ;  Becker  v.  State,  8  Ohio  St.  891 ; 
Com.  V.  Fitchburg  R.  R.  10  Allen, 
189 ;  Mathews  v.  State,  24  Ark.  484  ; 
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State  V.  Loftin,  2  Dev.  &  Bat.  31, 
Stanglein  v.  State,  17  Ohio  St.  453; 
Murray  r.  R,  7  Q.  B.  700.  See  on 
this  head  a  very  elaborate  and  able 
note  in  1  Bennett  &  Heard's  Leading 
Cases,  250.  See  also,  as  to  proof  of 
negative  averments,  post,-§  614. 

h^  Mfttthews  r.  State,  2  Yerger  233 
State  V.  Adams,  6  N.  Hamp.  533 
State  r.  Somraers,  8  Vermont,  156 
People  V,  Nugent,  4  Califor.  841. 

i  1  Bla.  Rep.  230  ;  2  Hawk.  c.  25, 
s.  113;  2Ld.  Raym.  1378;  2  Leacb, 
548;  People  v.  Nugent,  4  Cal.  841. 
Post,  §  614,  709-10-11,  &c. 

j  Reynolds  v.  State,  2  N.  &  Me- 
Cord,  365  ;  State  v.  Barker,  18  Verm. 
195.  See  State  v.  Palmer,  18  Ver. 
570 ;  Sute  r.  Godfrey,  11  Shepley,  232; 
State  V.  Gurney,  87  Maine  (2  Heath), 
149  ;  State  v.  Abbott,  11  Foster  (N. 
H.),  484  ;  Hinckley  v.  Penobscot,  42 
Maine,  89;  Bone  v.  State,  18  Ark. 
109  ;  State  v.  Boyington,  56  Me.  512. 
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negative  the  existence  of  both  these  things  before  it  can  be  sup- 
ported, m 

And  in  all  cases  where  exceptions  are  stated  in  the  enacting 
clause,  unless  they  be  mere  matters  of  extenuation  or  defence,  it 
will  be  necessary  to  negative  them,  in  order  that  the  description 
of  the  crime  may  in  all  respects  correspond  with  the  statute,  n 
Thus,  where  a  statute  imposes  a  penalty  on  the  selling  of  spirit- 
uous liquors  without  a  license,  it  is  necessary  to  aver  the  want  of 
a  license  in  the  indictment,  o  So,  in  an  indictment  under  the  Mis- 
sissippi act  of  1830,  prohibiting  any  person,  other  than  Indians, 
from  making  settlements  within  their  territory,  it  is  necessary  to 
aver  that  the  defendant  is  not  an  Indian.^  Again,  on  an  indict- 
ment under  the  Massachusetts  statute  of  1791,  c.  58,  making  it 
penal  to  entertain  persons  not  being  strangers  on  the  Lord's  day, 
it  must  appear  that  the  parties  entertained  were  not  strangers,  q 
So  in  Vermont,  an  indictment  under  the  statute  which  prohibits 
the  exercise  on  the  Sabbath  of  any  "  secular  business,"  &c.,  ex- 
cept "  works  of  necessity  and  charity,"  must  allege  that  the  acts 
chained  were  not  acts  of  "  necessity  and  charity."  r  Even  where 
certain  persons  were  authorized  by  the  legislature  to  erect  a  dam, 
in  a  certain  manner,  across  a  river  which  was  a  public  highway, 
it  was  held,  that  an  indictment  for  causing  a  nuisance,  by  erect- 
ing the  dam,  must  contain  an  averment  that  the  dam  was  beyond 
the  limits  prescribed  in  the  charter,  and  that  it  was  not  erected 
in  pursuance  of  the  act  of  the  legislature,  s 

§  380.  Such  are  the  technical  tests  which  are  usually  applied 
to  determine  whether  an  exception  or  proviso  is  or  is  not  to 
be  negatived  in  an  indictment.     The  distinction  between  ^^  enact- 

m  State  r.  Loftin,  2  Dev.  &  Bat  81.        o  Com.  v.  Thurlow,  24  Pick.  874  ; 

Thus  when  either  of  two  licensen  is  State    v.  Webster,  5   Halsted,   298 ; 

specified,  both    must    be    negatived,  contra,   Surratt  v.   State,  45   Missis. 

Neales  v.  State,  10  Mo.  498.  601 ;  Riley  r.  State,  48  Missis.  897.' 

n  2  Hale,  170  ;  1  Borr.  148  ;  Fost  See  post,  §  2434. 
480 ;  1  East  Rep.  646,  in  notes  ;  1  T.        p  State  v.  Craft,  1    Walker,   409. 

R.  144  ;  1  Ley.  26  ;  Com.  Dig.  Action  See    Matthews    v.    State,   2  Yerger, 

statute ;  1  Chitty  on  Plead.  857 ;  State  238. 

V.  Munger,  15  Venn.  R.  290;  State        q  Com.  v.  Maxwell,  2  Pick.  189. 
V.Godfrey,  11  Shep.  282;  though  see        r   State    r.    Barker,   18  Verm.  (8 

State  V.  Price,  12  Gill  &  J.  260;  El-  Wash.)  195. 

kins  V.  State,  18  Georgia,  435 ;  Metz-        $  Sute  v.  Godfrey,  11  Shep.  282. 
ger  v.  People,  14  111.  101. 
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ing''  and  ^*  subsequent  clauses/'  has  sometimes  been  called 
rude,  and  sometimes  artificial,  yet  in  point  of  fact  it  serves  to 
symbolize  a  germinal  point  of  discrimination.  I  prohibit,  for 
instance,  all  sale  of  alcohol  by  a  sweeping  section ;  and  in  a 
subsequent  section,  I  except  &om  this  sales  for  medicinal  pur- 
poses. Here  the  very  structure  of  the  statute  shows  my  intent, 
which  is  to  make  the  sale  of  alcohol  a  crime  by  statute,  as  is 
the  exploding  gunpowder  in  the  streets  a  crime  at  common 
law ;  and  hence  a  license  in  the  first  case  need  not  be  negatived 
in  the  indictment,  any  more  than  a  license  in  the  second.  8^  On 
'  the  other  hand,  I  enact  than  none  but  licensed  persons  shall  sell 
alcohol.  Here  I  do  not  create  a  general  crime,  but  I  say  that  if 
certain  persons  do  certain  things  they  shall  be  liable  to  indict- 
ment ;  and  to  maintain  an  indictment  it  must  be  averred  that 
the  defendants  were  of  the  class  named.  Hence  the  test  before 
us  is  not  formal,  but  essential ;  it  is  practically  this,  —  is  it  the 
scope  of  the  statute  to  create  a  general  offence,  or  an  offence 
limited  to  a  particular  class  of  persons  ?  In  other  words,  is  the 
crime  meant  to  be  viewed  as  generally  wrong,  and  subject  to 
general  moral  condemnation ;  or  is  it  an  artificial  and  arbitrary 
offence,  only  becoming  such  when  it  is  executed  by  persons  of  a 
particular  class  ?  In  the  latter  case,  the  defendant  must  be  de- 
clared to  be  within  this  class ;  in  the  former  case,  this  is  not 
necessary.  Of  course  the  question  whether  a  crime  is  general 
or  eclectic  as  to  persons,  may  be  determined  otherwise  than  by 
the  structure  of  a  statute.  If  it  be  clear  that  an  act  is  only  to 
become  a  crime  when  executed  by  persons  of  a  particular  class, 
or  under  particular  conditions,  then  this  class,  or  those  conditions 
must  be  set  out  in  the  indictment,  no  matter  in  what  part  of  the 
statute  they  may  be  expressed.  With  this  view  practically 
coincides  that  expressed  in  some  of  the  cases  cited  above,  that 
mere  excusatory  defence  is  not  to  be  negatived  in  the  indict- 
ment. For  an  excusatory  defence  implies  a  crimen  ffeneralissimum  ; 
and  to  a  crimen  ffeneralimmum  no  exceptions,  on  the  foregoing 
principles,  need  be  negatived  in  the  indictment,  t 

s^  See  Surratt  v.  State,  45  Missis.  Heales  v.  State,  10  Mo.  498 ;  Snrratt 

601.  V.  State,  45  Missis.  601 ;  State  v,  Ab- 

t  See  1  Ben.  &  Heard's  Lead.  Cas.  bey,  19  Vt.  60;  State  v.   O'Donnel, 

ut  supra;  Com.  v.  Hart,  11  Cush.  130  ;  Supr.  Ct.  R.  I.,  MS.,  July,  1878. 
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XI.  DUPUaXY. 


GbNKBALLT,  JOIVDEB  IK  OVR  COUST  OF 
TWO  DISTINCT  OFFENCES  IS  BAD,  §  381. 

ExCEirrxoHS  to  the  bule,  §  383. 

(a.)  BorgUry,  adolteiy,  sednction,  § 
383. 

(6.)  Assaults  with  intent,  &c.,  §  385. 

(e.)  Misdemeanora  constituent  in  felo- 
nies, and  herein  of  how  far  the  tenn 
"  felonionslj  "  may  be  rejected,  §  388. 


(d,)  Where  snccemive  stages  in  an  of- 
fence are  united  in  statute,  §  390. 

(e.)  Double  articles  in  larceny,  §  391. 

(/.)  Double  oyert  acts  or  intents,  §  392. 

iff.)  Double  batteries,  libels,  or  sales,  § 
393. 

ih.)  Surplusage,  §  894. 

How  DUPLICITT  HAT  BE  OBJECTED  TO, 
§395. 


§  881.  1.   Q-enerally^  Joinder  in  one  Count   of  two  Distinct 
Offences  is  bad. 

§  882.  A  count  in  an  indictment  which  charges  two  distinct 
offences,  is  bad,  and  the  defendant,  on  a  motion  to  quash,  or 
demurrer,  can  defeat  it.  u  Where  an  indictment  charged  in  the 
same  count  a  capital  offence  and  a  misdemeanor,  it  was  quashed,  v 
And  in  New  Hampshire,  where  horse  steaKng  and  ordinary  lar- 
ceny, to  which  different  penalties  were  affixed,  were  joined  in 
one  count,  it  was  held  a  good  cause  for  arresting  judgment,  w 
So  under  the  Mississippi  statute  against  retailing  spirituous  liq- 
uors, making  it  unlawful  to  sell  in  less  quantities  than  one  gal- 
lon, and  also  declaring  it  unlawful  for  the  person  selling  to  suffer 
the  same  to  be  drunk  in  and  about  his  house ;  a  count  in  an 
indictment  charging  that  the  defendant  sold  in  less  quantities 
than  one  gallon,  and  suffered  the  same  to  be  drunk  in  his  house, 
was  held  bad  for  duplicity,  x  Where,  in  an  indictment  for  for- 
gery, two  distinct  offences,  requiring  different  punishments,  are 
joined  in  the  same  count,  as  where  the  forging  of  a  mortgage,  and 
of  a  receipt  indorsed  thereon,  are  both  charged  in  the  same  count, 
and  the  defendant  is  convicted,  the  judgment  will  be  arrested,  y 
On  the  other  hand,  assault  and  battery  and  false  imprisonment 
may  be  joined,  y^ 


u  Starkie's  C.  P.  272;  Archbold 
C.  P.  49;  State  v.  Lot,  1  Richard. 
260;  Com.  r.  Gable,  7  Serg.  &  Rawie, 
428 ;  Long  v.  State,  12  Georgia,  298. 
After  verdict  the  objection  is  too  late. 
Simons  v.  State,  25  Ind.  881 ;  contra^ 
Com.  V.  Powell,  8  Bush,  7,  and  cases 
next  cited. 

V  U.  S.  t;.  Sharp,  1  Peters'  C.  C.  R. 
181. 


to  State  V,  Nelson,  8  New  Hamp. 
168. 

X  Miller  r.  State,  5  How.  250. 

y  People  r.  Wright,  9  Wendell, 
193.  See  Hoskins  v.  State,  11  Geo. 
92;  State  v,  Morton,  1  Williams  (Vt.), 
810;  Rasnick  v.  Com.  2  Yirg.  Cases, 
856. 

yi  Francisco  v.  State,  4  Zabr.  N. 
J.  80. 
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2.  Exceptions  to  the  Mule. 

§  383.  (a.)  Burglary^  adultery ^  seduction,  —  In  England  the 
chief  exceptions  to  this  rule  are  to  be  found  in  indictments  for 
burglary,  in  which  it  is  correct  to  charge  the  defendant  with 
having  broken  into  the  house  with  intent  to  commit  a  felony, 
and  also  with  having  committed  the  felony  intended  ;y*  and  in 
indictments  for  embezzlement  by  persons  intrusted  with  public 
or  private  property,  which  may  charge  any  distinct  number 
of  embezzlements,  not  exceeding  three,  committed  within  six 
months,  z  In  this  country  exceptions  are  much  more  frequent. 
A  count  stating  that  the  defendant  broke  and  entered  into  a 
shop  with  intent  to  commit  a  larceny,  and  did  then  and  there 
commit  a  larceny,  is  not  bad  for  duplicity,  a  So  when  an  indict- 
ment alleged  that  the  defendant  broke  and  entered  into  the 
dwelling-house  of  one  person,  with  intent  to  steal  his  goods,  and 
having  so  entered,  stole  the  goods  of  another  person,  &c.,  it  was 
held  there  was  no  misjoinder.  5  It  is  clear,  therefore,  that  a 
person  may  be  indicted  for  breaking  and  entering  a  building  with 
intent  to  steal,  and  also  with  stealing,  and  may  be  convicted  of 
the  larceny  simply,  c 

On  an  indictment  for  fornication  and  adultery,  the  jury  hav- 
ing found  that  the  defendants  were  guilty  of  fornication  but  not 
guilty  of  adultery,  it  was  held  that  the  state  was  entitled  to 
judgment,  d  And  so  where,  on  an  indictment  for  adultery,  e  or 
seduction,/ the  defendant  is  found  guilty  of  fornication.^ 

§  384.  Generally  speaking,  where  an  accusation  includes  an 

y8  Post,  §  660.  d  State  v,  Cowell,  4  Iredell,  231 ; 

z  Archbold*8  C.  P.  49.    Post,  §  560,  but  see  MauU  v.  State,  87  Ala.  160. 

561,  &c. ;  §  616-7-8,  627.  e  Com.  v,  Roberts,  I  Yeates,  6. 

a  Com.   17.   Tuck,    20    Pick.    866;  /  Dinkey  r.  Com.  5  Harris,  126. 

State  V,  Ayer,  3  Foster  (N.  H.),  801.  g  Dinkey  u.  Commonwealth,  5  Har- 

h  State  r.  Brady,  15  Ver.  R.  86^.  ris,  126.    "The  general  rule,"  says 

c  State  V,  Crocker,  3  Harrington,  Black,  C.  J.,  in  the  last  case,  "  is  that 
664 ;  Breese  r.  State,  1 2  Ohio  St.  146 ;  where  an  indictment  charges  an  ofience 
Speers  v.  Com.  17  Grattan,  670;  which  includes  within  it  another  and 
Vaughan  v.  Com.  17  Grattan,  676;  less  offence,  the  party  may  be  con- 
State  V.  Colter,  6  R.  I.  196  ;  Davis  v,  victed  of  the  latter  if  he  is  guilty,  and 
State,  3  Cold.  (Tenn.)  77;  State  v.  acquitted  of  the  former  if  the  evidence 
Brandon,  7  Kansas,  106 ;  State  v.  make  it  proper.  For  instance,  on  an 
Grisham,  1  Haywood,  12.  See  post,  indictment  for  murder,  there  being  no 
§  660-6,  617.  sufficient  proof  of  malice,  the  jury 
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offence  of  an  inferior  degree,  the  jury  may  discharge  the  defend- 
ant of  the  high  crime,  and  convict  him  of  the  less  atrocious  ;  and 
in  such  case  it  is  sufficient,  if  they  find  a  verdict  of  guilty  of  the 
inferior  offence,  and  take  no  notice  of  the  higher,  h 

§  886.  (6.)  Assaults  with  intent^  ^c,  —  Of  this  the  books  give 
numerous  instances  which  will  be  noticed  more  fully  hereafter, 
when  the  effect  is  considered  of  acquittals  on  indictments  contain- 
ing a  double  count,  i  An  illustration  is  that  of  an  indictment  for 
assault  and  battery,  or  assault  with  intent  to  kill  or  ravish,  or 
assault  with  intent  to  do  other  illegal  acts,  where  the  defendant 
may  be  convicted  of  assault  and  battery,  or  assault  alone,  y  So, 
an  indictment  under  the  South  Carolina  act  of  1821,  for  the 
murder  of  a  slave,  includes  within  it  the  inferior  offence  of  "  kill- 
ing in  sudden  heat  and  passion,"  to  the  same  extent  and  for  the 
same  reasons  that  murder  at  common  law  includes  manslaughter  ; 
and,  therefore,  on  such  an  indictment,  the  prisoner  may  be  con- 
victed of  the  inferior  offence  described  in  the  second  clause  of  the 
same  act.  k 


may  find  a  yerdict  for  manslaughter. 
A  person  charged  with  hurglary  and 
stealing  may  be  convicted  of  larceny, 
if  the  proof  fail  of  the  breaking  and 
entering.  In  Shouse  v.  The  Common- 
wealth, 5  Barr,  83,  it  was  held  that 
the  defendants,  indicted  for  a  riotous 
assault  and  battery,  might  be  con- 
victed of  assault  and  battery  only. 
This  court  then  declared  it  to  be 
enough  to  prove  so  much  of  the  in- 
dictment as  shows  that  the  defendant 
has  committed  a  substantive  offence 
therein  charged.  It  would  be  easy  to 
multiply  cases  to  this  eflect  if  it  were 
necessary.  It  is  proper,  however,  to 
add,  that  in  an  indictment  for  felony, 
there  cannot  be  a  conviction  for  a 
minor  offence  included  within  it,  if 
such  minor  offence  be  a  misdemeanor; 
and  this  is  the  foundation  of  the  rule 
that  an  acquittal  of  a  felony  is  no  bar 
to  another  indictment  for  the  same 
act,  charging  it  as  a  misdemeanor,  and 
vice  versa.** 
k  Swinney  v.  State,  8  S.  &  M.  576  ; 


Cameron  v.  State,  8  Eng.  (13  Ark.) 
712;  State  v.  Waters  39  Maine  (4 
Heath),  54  ;  State  v.  Taylor,  3  Oregon, 
10;  though  see  as  to  verdict.  State 
V.  Flannagan,  6  Md.  166  ;  Johnson  v. 
State,  14  Geo.  55.  Post,  §  550,  561, 
&c. ;  616-7-8. 

I  Post,  §  560,  565. 

j  Stewart  v.  State,  6  Ohio  R.  242 ; 
Clark  V.  State,  12  Georgia,  350  ;  R.  v. 
Mitchell,  12  Eng.  Law  &  £q.  588; 
State  V.  Burt,  25  Vermont  (2  Deane), 
373 ;  Carpenter  t;.  State,  23  Alab.  84; 
State  r.  Kennedy,  7  Blackf.  233 ;  State 
V.  Stedman,  7  Porter,  495;  State  v. 
Coy,  2  Aiken,  181 ;  M'Bride  v.  State, 
2  Eng.  (Ark.)  374 ;  Reynolds  v.  State, 
11  Texas,  120 ;  Foley  v.  State,  9  Ind. 
363  ;  State  v,  Johnson,  1  Vroom,  185  ; 
State  V.  Reed,  40  Vt  603;  State  t;. 
Dearborn,  54  Me.  442 ;  State  v.  Har- 
dy, 47  N.  H.  538 ;  Lewis  y.  State,  S3 
Ga.  131 ;  Francisco  v.  State,  4  Zab. 
80.     Post,  §617,  627. 

k  State  V.  Gaffney,  Rice,  431.     See 
post,  §  560,  565,  617,  628. 
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§  886.  And  so  where  one  is  indicted  for  an  assault  with  intent 
to  commit  murder  in  the  first  degree,  by  the  Tennessee  act  of 
1832,  c.  22,  this  includes  an  indictment  for  an  assault  and  bat- 
tery ;  and  upon  failure  of  proof  to  warrant  a  conviction  of  felony, 
the  defendant  may  be  convicted  of  misdemeanor.  I 

§  387.  Where  an  offence  is,  by  law,  made  more  highly  pun- 
ishable if  committed  upon  a  person  of  a  particular  class  than  if 
committed  upon  a  person  of  another  class,  an  indictment  for  the 
offence  may  be  maintained,  though  it  does  not  specify  to  which 
of  the  classes  the  injured  person  belongs ;  and  upon  a  convic- 
tion on  such  an  indictment,  the  milder  punishment  only  will  be 
awarded,  m 

§  38^.  (e.)  Misdemeanors  constituent  in  felonies ^  and  herein  of 
how  far  the  term  ^^feloniously  "  may  be  re/ected.  —  In  Massachu- 
setts, it  was  held  that  at  common  law,  one  charged  with  a  felony 
could  not  be  convicted  of  part  of  the  charge,  unless  the  part 
amounted  to  a  felony,  n  But  by  Rev.  Stat.  c.  137,  sect.  11,  on 
such  an  indictment,  if  the  jury  acquit  of  part  of  the  charge,  the 
defendant  may  be  sentenced  for  any  offence  substantially  chai^ged 
by  the  residue  of  such  indictment,  o  Thus,  on  an  indictment  for 
rape,  one  may  be  convicted  of  assault  and  battery,  p  or,  on  the  same 
charge,  of  incest ;  q  or,  on  an  indictment  for  manslaughter,  of  as- 
sault and  battery,  r  And  in  New  York,  under  a  similar  statute,  it 
has  been  determined  that  on  an  indictment  for  procuring  an  abor- 
tion of  a  quick  child,  which  by  the  revised  statutes  is  a  felony,  the 
prisoner  may  be  convicted,  though  it  turn  out  the  child  was  not 
quick,  and  the  offence,  therefore,  a  mere  misdemeanor,  s 

In  Massachusetts  on  an  indictment  for  rape,  there  can  be  no 
conviction  for  fornication,  unless  there  be  an  averment  that  the 
prosecutrix  was  not  the  defendant's  wife,  s^ 

In  Pennsylvania :  — 

Party  indicted  for  felony  or  misdemeanor  may  be  found  guilty  of  aUempt 

I  State  9.  Bowling,  10  Humphreys,  p  Ibid.     So  in  Illinois,  Prindeville 

52.  V.  People,  42111.  217. 

m  State  v.   Fielding,  82  Maine  (2  q  Com.  v.  Goodhue,  2  Metcalf,  193. 

Red.),  686.  r  Com.  v.  Drum,  19  Pick.  479;  see, 

n  Com.  V.  Newell,   7   Mass.   246;  also.  Com.  v,  Hope,  22  Pick.  1,  7  ; 

Com.  V.  Roby,  12  Pick.  496  ;  overrul-  Com.  v.  Griffin,  21  Pick.  623. 

ing  Com.  v.  Cooper,  16  Mass.   187.  $  People  v,  Jackson,  8  Hill's  N.  Y. 

Post,  §  400.  R.  92.    See  post,  §  400. 

o  Com.  V,  Drum,  19  Pick.  479.  «^  Com.  v.  Murphy,  2  Allen,  163. 
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to  commit  the  tame,  — ''  If  on  the  trial  of  any  person  charged  with  any 
felony  or  misdemeanor,  it  shall  appear  to  the  jury  upon  the  eyidence, 
that  the  defendant  did  not  complete  the  offence  charged,  but  was  guilty 
only  of  an  attempt  to  commit  the  same,  such  person  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty  to 
return,  as  their  yerdict,  that  the  defendant  is  not  guilty  of  the  felony,  or 
misdemeanor  charged,  but  is  guilty  of  an  attempt  to  commit  the  same ; 
and  thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner  as  if  he  haA  been  convicted  upon  an  indictment  for  attempting 
to  commit  the  particular  felony  or  misdemeanor  charged  in  the  indict- 
ment ;  and  no  person  so  tried  as  herein  lastly  mentioned  shall  be  liable 
to  be  afterward  prosecuted  for  an  attempt  to  commit  the  felony  or  mis- 
demeanor for  which  he  was  so  tried."  $^ 

In  Virginia,  the  practice  is  now  somewhat  the  same,  ffi 

What  is  the  general  common  law  rule  on  this  point  in  the 
United  States  will  be  considered  under  another  head,  t 

§  389.  In  a  leading  English  case,  it  was  said  that,  in  order  to 
convict  a  prisoner  of  a  felony,  not  a  felony  primarily  charged  in 
the  indictment,  it  is  necessary  that  the  minor  felony  should  be 
substantially  included  in  the  indictment.  Thus,  an  indictment 
for  bui^lary  includes  an  indictment  for  house-breaking,  and  gen- 
erally also  for  larceny,  and  the  prisoner  on  this  may  be  found 
guilty  of  one  or  other  of  these  felonies.  But  in  an  indictment 
for  burglary,  and  for  breaking  and  entering  a  house  and  stealing, 
the  prisoner  cannot  be  found  guilty  of  breaking  and  entering  a 
house  with  intent  to  steal,  u 

§  390.  (d.)  Where  successive  stages  in  an  offence  are  united 
in  statute.  —  Where  a  statute,  as  has  already  been  observed, 
makes  two  or  more  distinct  acts,  connected  with  the  same  trans- 
action, indictable,  each  one  of  which  may  be  considered  as  repre- 
senting a  stage  in  the  same  offen(^e,  it  has  in  many  cases  been 
ruled  they  may  be  coupled  in  one  count,  v  Thus,  setting  up  a 
gaming  table,  it  has  been  said,  ma^y  be  an  entire  offence ;  keeping 

s*  Rev.  Act.  1860,  p.  442.  Eng.  Law  &  Eq.  599.    See  Speers  v. 

fi  Code,  1866,  chap.  coTiii.  §  27.  Com.  17  Gratt.  (Va.)  570. 

i  Post,  §  400.     In  Massachusetts,  t;  Ante,  §    294,   888,   868 ;    R.    v. 

**  feloniously,"  is  made  hy  statute  un-  Bowen,  1  Den.  C.  C.   21;    State  v. 

necessary  in  all  cases.    Stat.  1852,  ch.  Matthews,  42  Vt.  542 ;  Thompson  v. 

40,  §  8.  Stete,  80  Texas,  856  ;  Barnes  t;.  State, 

u  R.  V.  Reid,  2  Den.  C.  C.  89;  1  20  Conn.  282  ;  Murphy  v.  State,  47 

Mo.  274. 
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§  891.]  INDICTMENT  :   DUPLICITY.  [BOOK  I. 

a  gaming  table,  and  inducing  others  to  bet  upon  it,  may  also 
constitute  a  distinct  offence ;  for  either,  unconnected  with  the 
other,  an  indictment  will  lie.  w  Yet  when  both  are  perpetrated 
by  the  same  person  at  the  same  time,  they  constitute  but  one 
offence,  for  which  one  count  is  sufficient,  and  for  which  but  one 
penalty  can  be  inflicted,  a;  An  indictment  which  chaises  a  pris- 
oner with  the  offences  of  falsely  making,  forging,  and  counter- 
feiting, of  causing  and  procuring  to  be  falsely  tnade,  foi^d,  and 
counterfeited,  and  of  willingly  aiding  and  assisting  in  the  said 
false  making,  forging,  and  counterfeiting,  is  a  good  indictment, 
though  air  of  these  charges  are  contained  in  a  single  count ;  and 
as  the  words  of  the  statute  have  been  pursued,  there  being  a 
general  verdict  of  guilty,  judgment  ought  not  to  be  arrested  on 
the  ground  that  the  offences  are  distinct,  y  So  also  with  charg- 
ing that  the  defendant  "  administered,  and  caused  to  be  adminis- 
tered," poison,  &c.  2  So  "obstruct  or  resist"  process  maybe 
joined  so  as  to  read  ^^  obstruct  and  resist"  in  the  indictment,  a 
So,  in  an  indictment  on  the  Massachusetts  Rev.  Stats,  c.  58,  sect. 
2,  by  which  the  setting  up  or  promoting  of  any  of  the  exhibitions 
therein  mentioned,  without  license  therefor,  is  prohibited,  it  is  not 
duplicity  to  allege  that  the  defendant  "  did  set  up  and  promote  " 
such  an  exhibition,  h  So,  also,  with  burglary  and  larceny,  and 
breaking  and  stealing,  h^ 

A  neglect  by  supervisors  of  roads,  both  to  open  and  repair 
roads  may  be  charged  in  one  count  of  an  indictment  against 
them,  c 

§  391.  («.)  Double  articles  in  larceny,  —  In  all  cases  of  lar- 
ceny, and  like  offences,  several  articles  may  be  joined  in  a  count, 
the  proof  of  either  of  which  will  sustain  the  indictment,  d  though 

• 

to  See  State  v,  Fletcher,  18  Mo.  (8        z  Ben  v.  State,  22  Alab.  9. 
Bennett)  425.  a  Slicker  v,  SUte,  8  Eng.  (18  Ark.) 

X  Hinkle  t7.  Com.  4  Dana,  518.       •     897;    see,  also,  State  t;.  Locklear,  1 

y  Rasnick  v.  Com.  2  Virg.  C.  856 ;    Busbee,  205.    Ante,  §  868. 
StAte  V.  Houseall,  2  Rice's  Dig.  846 ;        h  Com.  v,  Twitchell,  4  Cush.  74. 
Hoskins  v.  State,  11  Geor.  92;  State        l\  Ante,  §  888. 
V.  Morton,   1   Williams   (Vt),    810;        c  Edge  r.  Com.  7  Barr,  275. 
Mackey  r.  State,  8  Ohio  St.  Rep.  868  ;        d  Com.  v.  O'Connell,  12  Allen,  451 ; 
Stoughton  r.  State,  2  Ibid.  562;  Peo-    ante,  §  861 ;  post,  §  619,  628 ;  State 
pie  V.  Toralinson,  85  Cal.  508;  cantrd^    v,  Williams,  10  Humph.  101;  Lorton 
Kirby  v.  State,  1  Ibid.  185.    See  post,    v.  State,  7  Mo.  55 ;  Com.  v.  Williams, 
§  1466.  2  Cush.  588 ;  State  p.  Cameron,  40  Vt. 
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[§  393. 


where  a  variety  of  articles  are  stolen  at  the  same  time  and  place, 
and  from  the  same  individual,  it  has  been  held,  that  the  stealing 
of  such  articles  at  the  same  time  and  place  is  only  one  offence, 
and  must  be  so  charged,  e  It  has  even  been  ruled  that  the  same 
count  may  join  the  larceny  of  several  distinct  articles,  belonging 
to  different  owners,  where  the  time  and  the  place  of  the  taking 
of  each  are  the  same./  This,  however,  has  been  doubted  ;ff  and 
when  averred  to  be  at  distinct  times,  the  count  is  double.  ^^ 

§  392.  (/.)  Double  overt  acts  or  intents.  —  Laying  several 
overt  acts  in  a  count  for  high  treason  is  not  duplicity,  h  because 
the  charge  consists  of  the  compassing,  &c.,  and  the  overt  acts 
are  merely  evidences  of  it ;  and  the  same  as  to  conspiracy.  A 
count  in  an  indictment  charging  one  endeavor  or  conspiracy  to 
procure  the  commission  of  two  offences,  is  not  bad  for  duplicity, 
because  the  endeavor  is  the  offence  charged,  i  The  same  rule 
exists  where  assaults  with  two  intents  are  charged.^ 

§  393.  (gJ)  Double  batteries^  libels^  or  sales.  —  A  man  may 
be  indicted  for  the  battery  of  two  or  more  persons  in  the  same 
count,  i  for  or  libel  upon  two  or  more  persons,  where  the  pub- 
lication is  one  single  act,  I  or  for  a  double  homicide  by  one  act,  l^ 
or  of  selling  liquor  to  two  or  more  persons,  wi  or  in  several 
forms,  m^  without  rendering  the  count  bad  for  duplicity. 

Various  means  used  in  committing  the  offence  may  be  stated, 
without  duplicity,  m^ 


555;  State  v.  Johnson,  3  Hill  S.  C.  1 ; 
post,  §  565. 

e  Ibid;  and  see,  particularly,  post, 
§565,  lS17a. 

/  Com.  V,  Williams,  Thacher  C.  C. 
722;  State  v.  Nelson,  29  Maine,  329; 
see  Com.  v.  Dobbin,  2  Pars.  880 ;  Ben 
V.  State,  22  Ala.  9. 

g  State  v,  Thurston,  2  McMullen, 
882 ;  Com.  v.  Andrews,  2  Mass.  409. 
Post,  §  1817. 

^1  State  r.  Newton,  42  Vt.  587. 

h  Kelyng,  8. 

i  R.  V.  Fuller,  1  B.  &  P.  181 ;  R.  v. 
Bykerdike,  1  M.  &  Rob.  179. 

j  R.  V.  Dawson,  1  £ng.  Law  &  £q. 
62 ;  State  v.  Dineen,  10  Minn.  407 ; 
post,  §  620,  635,  712  a. 

VOL.  X.  —  20 


k  R.  V.  Benfield,  2  Bur.  984;  Ken- 
ney  v.  State,  5  R.  I.  385 ;  see  2  Str. 
890;  2  Ld.  Raym.  1572;  State  v.  Mc- 
Clintock,  8  Iowa,  203,  contra;  and  so 
of  a  double  shooting  or  stabbing.  Shaw 
V.  State,  18  Ala.  547;  Com.  v,  Mc- 
Laughlin, 12  Cush.  615;  see  Ben  v. 
State,  22  Ala.  9 ;  R.  r.  Scott,  4  B.  & 
S.  368. 

I  R.  V.  Jenou,  7  Mod.  400 ;  2  Bur. 
983. 

l^  See  State  v.  Womack,  7  Cold. 
(Tenn.)  508. 

m  State  v.  Anderson,  8  Rich.  172; 
State  V,  Bielby,  21  Wise.  204. 

ml  Osgood  V.  People,  39  N.  Y.  449. 

nfi  Com.  V.  Brown,  14  Gray,  419; 
see  §  394. 
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§  394.  (A.)  SuTjplu%age,  —  The  cases  are  noticed  elsewhere  in 
which  surplusage  will  not  vitiate  the  indictment  when  the  offence 
itself  is  stated  with  suflBcient  precision,  n  Thus,  where  a  count 
in  an  indictment,  charging  that  the  prisoner,  a  slave,  "  with  force 
and  arms  in  the  county  aforesaid,  in  and  upon  one  A.  (then  and 
there  being  a  free  white  woman),  feloniously  did  make  an  as- 
sault, and  her,  the  said  A.,  then  and  there  feloniously  did  at- 
tempt to  ravish,  and  carnally  know,  by  force  and  against  her 
will,  and  in  said  attempt  did  forcibly  choke  and  throw  down  the 
said  A.,"  this  was  held  not  bad  for  duplicity  or  uncertainty. 
The  last  allegation  is  but  a  minute  description  of  the  maimer 
of  the  assault,  and  may  be  rejected  as  surplusage,  o 

3.  How  Duplicity  may  he  objected  to. 

§  895.  Duplicity,  in  criminal  cases,  may  be  objected  to  by 
•  special  demurrer,  perhaps  by  general  demurrer,  or  the  court  in 
general,  upon  application,  will  quash  the  indictment;  but  the 
better  view  is  that  it  cannot  be  made  the  subject  of  a  motion  in 
arrest  of  judgment,  or  of  a  writ  of  error  \p  and  it  is  cured  by  a 
verdict  of  guilty  as  to  one  of  the  offences,  and  not  guilty  as  to 
the  other,^^  and  by  a  Tiolle  prosequi  as  to  one  member  of  the 
court,  j?^ 

XII.    REPUGNANCY. 

§  396.  When  one  material  averment  in  an  indictment  is  con- 
tradictory to  another,  the  whole  is  bad.  If  an  indictment  chaise 
the  defendant  with  having  forged  a  certain  writing,  whereby  one 
person  was  bound  to  another,  the  whole  will  be  vicious,  for  it  is 
impossible  any  one  can  be  bound  by  a  forgery,  q  Where  it  was 
averred  that  the  defendant  disseised  the  prosecutor  of  land,  when 
it  appears  that  he  had  no  freehold  whereby  he  could  be  disseised, 
or  that  the  former  entered  peaceably  upon  the  latter,  and  then 
and  there  forcibly  disseised  him,  or  charged  the  prisoner  with 
feloniously  cutting  down  trees,  which  is  only  a  trespass,  the  in- 

n  Ante,  §  291 ;  post,  §  622;  State  parently  contra,  State  ».  Fowler,  28  N. 

p.  Palmer,  35  Maine  (5  Red.),  9.  H.  184 ;  State  v.  Howe,  1  Rich.  260, 

0  Green  v.  State,  23  Mis.  609.  and  cases  cited  ante,  §  882. 

p  State  V,  Johnson,  8  Hill  S.  C.  1 ;  p'  State  v.  Miller,  24  Conn.  622 ; 

Com.  V.  Tuck,  20  Pick.  856 ;  Nash  v.  State  v.  Merrill,  44  N.  H.  624. 

R.,  9  Cox  C.  C.  424;  State  w.  Brown,  j^  State  t;.  Merrill,  44  N.  H.  624. 

8  Humph.  89;  People  v.  Shotwell,  27  ^  3  Mod.  104;   2  Show.  460;  see 

Cal.  894;   post,  §  3044;  but  see,  ap-  Mills  v.  Com.  1  Harris,  684. 
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TECHNICAL  AVERMENTS. 


[§  398. 


dictment  was  held  insufficient,  r  The  same  error  has  been  held 
to  exist  where  an  indictment  charged  an  offence  to  have  been 
committed  in  Nov.  1801,  and  in  the  twenty-fifth  year  of  Amer- 
ican Independence,  %  and  where  the  crime  was  laid  to  have  been 
committed  A.  D.  1830.^  A  relative  pronoun  referring  with 
equal  uncertainty  to  two  antecedents  will  make  the  proceedings 
bad,  in  arrest  of  judgment.  So,  an  indictment  for  forging  a  bill 
of  exchange,  stating  it  as  directed  to  John  King,  by  the  name 
and  addition  of  John  King,  Esq.,  will  be  defective,  and  cannot 
be  cured  by  the  evidence,  u  But,  as  will  hereafter  be  more  par- 
ticularly seen,  every  fact  or  circumstance  laid  in  an  indictment, 
which  is  not  a  necessary  Uigredient  in  the  offence,  may  be  re- 
jected as  surplusage,  v 

§  397.  Where  there  was  a  general  verdict  of  guilty,  on  an 
indictment  for  procuring  a  miscarriage,  in  which  on^  count 
averred  quickness,  and  the  other  merely  pregnancy,  and  one 
count  averred  the  abortion  of  the  mother,  and  the  other  of  the 
child,  the  supreme  court  refused  to  reverse  on  the  ground  of 
repugnancy,  w 

XIII.  TECHNICAL  AVERMENTS. 


1.  "Traitorously,"  §  398. 

2.  "  Felokiouslt  did  kill,''  "Mauge 

AFORETHOUGHT,"  "StRIKB,"  §  399. 

3.  "Feloniously,"  —  when  necessary, 

AND  when  it  may  BE  DISCHARGED  AS 

surplusage,  §  400. 

4.  "Ravish,"  "Carnally  knew,"  "For- 
cibly," "Falsely,"  §  401. 


5.  "Burglariously,"  "Feloniously 
TOOK,"  "Against  the  will,"  "Pi- 
ratically," "Unlawfully,"  "With 
A  strong  hand,"  "Maliciously," 
"Wilfully,"  §402. 

6.  "Vi  et  armis,"  "Knowingly,"  § 
403. 


1.   TraitoTou%ly. 

§  398.  In  indictments  for  treason,  the  offence  must  be  laid  to 
have  been  committed  traitorously;  but  if  the  treason  itself  be 
laid  to  have  been  so  committed,  whether  it  consist  in  levying 
war  against  the  supreme  authority,  or  otherwise,  it  is  not  neces- 
sary to  allege  every  overt  act  to  have  been  traitorously  com- 
mitted. X 


r  Alleyn,  50 ;  2  Hawk.  c.  26,  s.  62 ; 
Bac.  Ab.  Indict.  G.  1. 

x  State  V.  Hendricks,  C.  &  N.  369. 

t  Serpentine  v.  State,  1  How.  Miss. 
R.  260. 

u  1  Leach,  87 ;  2  Leach,  590. 


V  State  t7.  Cassety,  1  Richardson, 
91 ;  5  East,  254 ;  1  Chitty  on  Pleading, 
334,  335.     See  postea,  §  622. 

w  Mills  V.  Com.  1  Harris,  684. 

X  Cranboum's  case,  4  St.  Tr.  701 ; 
Salk.  633;  East  P.  C.  116. 
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2.  "  Feloniously  did  killj^^  "  Malice  aforethought^^^  "  Strike.'^ 
§  399.  The  word  feloniouBly  is  essential  to  all  indictments  for 
felony,  whether  at  common  law  or  statutory ;  y  and,  in  several 
cases,  technical  and  appropriate  words  are  frequently  requisite, 
in  addition  to  the  description  of  the  offence.  Thus,  in  an  indict- 
ment for  murder,  it  is  essential  to  state,  as  a  conclusion  from 
the  facts  previously  averred,  that  the  said  defendant,  him,  the 
said  C.  D.,  in  manner  and  form  aforesaid,  feloniously  did  kill 
and  murder ;  z  a  term  of  art,  which  can  in  no  case  be  dis- 
pensed with.  On  the  same  principle,  it  must  also  be  alleged 
that  the  offence  was  committed  of  th^  defendant's  malice  afore- 
thought,—  words  which  cannot  be  supplied  by  the  aid  of  any 
other ;  and  if  any  of  these  terms  be  omitted,  or  if  the  defend- 
ant be  .merely  charged  with  killing  and  slaying  the  deceased,  the 
offence  will  amount  to  no  more  than  manslaughter,  a  Where 
the  death  arises  from  any  wounding,  beating,  or  bruising,  it  has 
been  said,  that  the  word  struck  5  is  essential,  and  that  the 
wound  or  bruise  must  be  alleged  to  have  been  mortal.  It  can- 
not be  considered  safe,  however,  to  omit  it  where  it  is  appli- 
cable. 


y  State  v.  Murdock,  9  Mo.  739; 
State  V,  Gilbert,  24  Mo.  (8  Jones)  360 ; 
R.  V.  Gray,  Leigh  &  Cave,  365 ;  Mears 
w.  Com.  2  Grant,  386 ;  Bowler  v.  State, 
41  Miss.  570;  Edwards  v.  State,  25 
Ark.  444.  It  has,  however,  been 
thought  that  when  a  statute,  creating 
a  felony,  does  not  use  the  term  "  fel- 
oniously," the  latter  term  may  be 
omitted  by  the  indictment.  People  v, 
Olivera,  7  Cal.  408 ;  Jane  v.  Com.  3 
Mete.  Ky.  IS,  sed  qucere.  The  word 
"feloniously,"  however,  is  sometimes 
dispensed  with  by  statute,  either  ex- 
pressly or  by  implication.  Peek  v. 
State,  2  Humph.  7S;  Butler  v.  State, 
22  Alab.  48. 

z  1  Hale,  450,  466  ;  4  Bl.  807 ;  Yel. 
205;  Cain  v.  State,  18  Texas,  887. 
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The  term  was  originally  introduced  in 
order  to  exclude  the  offender  from  his 
clergy;  R.  u.  Clerk,  Salk.  377  ;  and  is 
not  essential  to  an  indictment  for  man- 
slaughter. 

a  1  Hale,  450,  466  ;  East  P.  C.  845; 
Sarah  v.  State,  28  Mississippi,  268; 
Wharton  on  Homicide,  260;  State  o. 
Fee,  19  Wise.  562.  A  killing  by  mis- 
adventure, or  chance  medley,  is  de- 
scribed to  have  been  done  "  casually 
and  by  misfortune,  and  against  the  will 
of  the  defendant."  See  State  r.  Ra- 
ben,  4  Rich.  260;  post,  §  1071. 

h  See  post,  §  1067-8-9;  2  Hale, 
184;  1  Buls.  124 ;  2  Inst.  319;  2  Hawk, 
c.  23,  8.  82;  Cro.  J.  635;  5  Co.  122; 
Lad's  case,  Leach,  112  ;  2  Hale,  186  ; 
1  Hawk.  c.  23,  s.  82;  Kel.  125. 


Digitized  by 


Google 


BOOK  I.] 


"  FELONIOUSLY.'* 


[§  400. 


3.  "  Feloniously ^^'^  — when  necessary^  and  when  it  may  he  dis- 
charged as  Surplusage, 

§  400.  If  an  act  be  charged  to  have  been  done  with  a  felonious 
intent  to  commit  a  crime,  and  it  appears  upon  the  face  of  the 
indictment  that  the  crime,  though  perpetrated,  would  not  have 
amounted  to  a  felony,  the  word  felonious,  being  repugnant  to 
the  legal  import  of  the  offence  charged,  may  be  rejected  as 
surplusage,  c 

Where,  however,  the  indictment,  on  its  face,  is  for  a  complete 
felony,  it  has  been  doubted  whether  a  conviction  can  be  had  for 
the  constituent  misdemeanor.  In  England,  the  rule  at  common 
law  was  that  such  a  conviction  could  not  be  had,  the  reason 
being,  that  if  a  misdemeanor  be  tried  under  an  indictment  for  a 
felony,  the  defendant  loses  his  right  to  a  special  jury  and  a  copy 
of  the  bill  of  indictment,  d  In  this  country,  though  the  reason 
fails,  the  principle  that  under  an  indictment  for  a  felony  there 
can,  at  common  law,  be  no  conviction  for  a  misdemeanor,  is 
followed  in  Pennsylvania,  e  in  Massachusetts,/  in  Indiana,^  in 
Tennessee,  h  and  in  Maryland,  i  In  New  York,^  Vermont,  k 
New  Jersey,  W^  Ohio,  I  North  Carolina,  P  South  Carolina,  m  and 

seem  to  conflict  Tvith  this,  but  in  point 
of  fact  it  does  not;  there  the  word 
"feloniously"  was  mere  impertinent 
surplusage  in  the  bill. 

/  Com.  V,  Newell,  7  Mass.  246. 

g  State  v.  Kennedy,  7  Blackf.  233  ; 
Wright  V.  State,  5  Indiana,  358. 

h  State  17.  Valentine,  6  Yerg.  633. 

i  Black  t;.  State,  2  Md.  376  ;  though 
see  Burk  v.  State,  2  Har.  &  J.  426  ; 
State  V.  Sutton,  4  Gill,  494 ;  ante,  § 
388. 

;  People  v.  White,  22  Wend.  175  ; 
People  v.  Jackson,  3  Hill,  92 ;  Lohman 
V.  People,  1  Coms.  379. 

k  State  V,  Coy,  2  Aiken,  181;  State 
17.  Wheeler,  3  Ver.  344  ;  State  v,  Scott, 
24  Ver.  (1  Deane)  129. 

k^  State  V,  Johnson,  1  Vroom,  186. 

/  State  27.  Hess,  5  Ohio,  1 ;  Stewart 
17.  State,  S.Ohio,  241. 

P-  State  47.  Upchurch,  9  Iredell,  455. 

m  State  v,  Gaffney,  l^ice,  431. 
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c  2  East  P.  C.  1028  ;  Cald.  397 ; 
Hackett  v.  Com.  3  Harris,  95  ;  Com.  v. 
Gable,  7  S.  &  R.  423  ;  People  v.  Jack- 
son, 3  Hill,  92 ;  People  v.  White,  22 
Wendell,  1 75 ;  Lohman  t7.  People,  1 
Comstock,  379  ;  Hess  v.  State,  5  Ohio, 
1.  But  see  Starkie's  C.  P.  169,  n.  r  ; 
Black  r.  State,  2  Md.  376;  see  ante, 
§388. 

<f  R.  t7.  Woodhall,  12  Cox  C.  C. 
244  ;  R.  17.  Cross,  1  Ld.  Raym.  711 ;  3 
Salk.  193;  2  Hawk.  c.  47,  s.  6 ;  1 
Chitty,  C.  L.  251,  639 ;  R.  i7.  Walker, 
6  C.  &  P.  657  ;  R,  r.  Gisson,  2  C.  &  K. 
781  ;  R.  17.  Goadby,  Ibid.  782 ;  R.  v. 
Bird,  2  Den.  C.  C.  94,  2  Eng.  Law  & 
Eq.  473.  See  ante,  §  384-5;  now, 
however,  the  statute  of  1  Vict.  c.  85, 
8.  11  (Lord  Denman*s  Act),  enables 
conviction  to  be  had  for  a  constituent 
misdemeanor. 

e  Com.  17.  Gable,  7  S.  &  R.  433. 
Hackett  v.  Com.  3  Harris,  95,  may 
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Arkansas,  m^  it  has  been  held  that  the  English  reason  ceasing,  the 
rule  itself  ceases.  In  most  states  this  latter  position  is  now  es- 
tablished by  statute,  n 

AttempU^  by  the  statutes  of  England  and  most  of  the  United 
States,  are  made  substantive  offences,  even  where  they  do  not 
exist  as  such  at  common  law.  n^  And  by  the  same  statutes,  the 
jury,  in  most  instances,  —  even  in  indictments  for  felony,  —  may 
convict  of  the  attempt. 

Therword  feloniously  is  not  essential  to  an  assault  and  battery 
with  intent  to  kill,  o 

In  all  cases  of  mayhem,  the  words  feloniously  and  did  maim 
are  requisite  ;j9  though  it  is  said  in  Massachusetts  that  the 
offence  is  not  a  felony,  q  and  in  Georgia,  to  be  only  so  in  case 
of  castration,  r 


.4.  ''Ravish;'  "  Carnally  knew,''  ''Forcibly,"  "Falsely:' 

§  401.  In  indictments  of  rape,  the  words  felonioxisly  ravished 
are  essential,  and  the  word  rapuit  is  not  supplied  by  the  words 
camaliter  cognovit ;  s  and  it  seems  that  the  latter  words  are  also 
essential  in  indictments,  i  though  the  contrary  has  been  ruled 


m^  Cameron  r.  State,  8  Eng.  (13 
Ark.)  712. 

n  See  as  to  Mass.  Com.  v.  Squires, 
1  Mete.  258  ;  ante,  §  388  ;  Stat.  1852, 
eh.  40,  §  3  ;  Com.  f .  Scannel,  1 1  Cush. 
(Mass.)  547.  And  so  in  Minnesota. 
State  u.  Crummey,  17  Minn.  72.  See 
as  to  North  Carolina,  State  v.  Purdie, 
67  N.  C.  26,  826. 

ni  See  post,  vol.  ii.  §  2692. 

o  Stout  t>.  Com.  11  Serg.  &  R.  177; 
State  V.  Scott,  24  Ver.  (1  Deane)  27 ; 
though  in  Illinois  the  omission  was 
held  fatal.  Curtis  v.  People,  1  Breese, 
199  ;  and  see  post,  §  1287. 

JO  1  Inst.  118;  2  Hawk.  c.  23,  s. 
15,  16,  &c. ;  2  Hawk.  c.  25,  s.  55; 
Com.  V.  Reed,  8  Am.  L.  Joum.  140. 

q  Com.  V.  Newell,  7  Mass.  244. 

r  Adams  v.  Barrett,  5  Geo.  404. 

s  Gougleman  v.  People,  3  Parker 
C.  R  (N.  Y.)  15;  1  Hale,  628;  2 
Hale,  184  ;  1  Dcv.  142 ;  1  Inst.  190 ;  2 
Inst.  180.  ^An  indictment  for  arson 

810 


charged  that  the  defendants  ^^  feloni- 
ously, wilfully,  and  unlawfully,"  set 
fire  to,  hurned,  and  consumed  a  cer- 
tain building  used  as  a  brewery  for  the 
manufacture  of  beer.  It  was  held  that 
the  indictment  was  defective  in  not 
alleging  that  the  burning  was  mali- 
cious. Kellenbeck  v.  State,  10  Md. 
431  ;  ante,  §  375. 

Where  a  statute  makes  criminal  the 
doing  of  the  act  "  wilfully  and  mali- 
ciously," it  is  not  sufficient  for  the 
indictment  to  charge  that  it  was  done 
"  feloniously  and  unlawfully,"  or  felo- 
niously, unlawfully,  and  wilfully;  these 
latter  terms  not  being  synoninnous, 
equivalent,  of  the  same  legal  import, 
or  substantially  the  same  as  "  wilfully 
and  maliciously."  State  v.  Gove,  State 
r.  Card,  34  N.  H.  610 ;  though  see  ante, 
§375-6;  post,  §  1175. 

i  1  Hale,  632;  3  Inst.  60;  Co.  Lit 
137;  2  Inst.  180. 
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in  the  case  of  an  appeal,  u  The  usual  course  in  an  indictment 
for  rape,  is  to  aver  that  it  was  committed  forcibly,  and  against 
the  will  of  the  female,  and  therefore  it  would  not  be  safe  to  omit 
the  averment,  v  though  in  Pennsylvania  the  omission  was  held 
not  to  be  fatal.  i£^  In  an  indictment  for  an  unnatural  crime, 
the  descriptive  words  of  the  statute  taking  x  away  clergy,  must 
be  used ;  and  it  is  not  sufficient  to  say  contra  naturca  ordinem 
rem  Aabuit  veneream  et  camaliter  cognovit,  y 

In  an  indictment  for  perjury,  it  is  necessary  to  charge  that  the 
defendant  wilfully  and  corruptly  swore  falsely,  z 

5.  "  Burglariously^^'*  "  Feloniously  took^^  "  Against  the  Will^'^^ 
"  Piratically,''  "  Unlawfully,''  "  With  a  Strong  Hand,"  Mali- 
ciously," '*  Wilfully:' 

§  402.  In  burglary,  the  essential  words  are  "  feloniously  and 
burglariously  broke  and  entered  the  dweUing-house,  in  the  night- 
time ; "  and  the  felony  intended  to  be  committed,  or  actually 
perpetrated,  must  also  be  stated  in  technical  terms,  a  So,  in 
case  of  simple  larceny,  the  words  feloniously  took  and  carried 
away  the  goods,  b  or  took  and  led  away  the  cattle,  are  essential. 

In  an  indictment  c  for  robbery  from  the  person,  the  words 
feloniously,  violently,  d  and.  against  the  will,  are  essential,  and  it 
is  usual,  though  it  seems  to  be  unnecessary,  to  allege  a  putting 
in  fear. 

Piracy  must  be  alleged  to  have  been  done  feloniously  and 
piratically,  e 

The  phrase  "  unlawful  "  is  in  no  case  essential,  unless  it  be  a 
part  of  the  description  of  the  offence  as  defined  by  some  statute  ; 
for  if  the  fact,  as  stated,  be  illegal,  it  would  be  superfluous  to  allege 
it  to  be  unlawful ;  if  the  facts  stated  be  legal,  the  word  unlawful 

II  11  H.  4,  13;  2  Hawk.  c.  23,  s.  z  Thomas    v.    Com.   2     Robinson's 

79  ;  Summ.  187  ;  Staun.  81.  Adm.  R.  795.    See  post,  §  2234. 

V  State  V.  Jim,  1  Dev.  142.     Post,  §  a  1  Hale,  549.     Post,  §  1607. 

1154.  h  \  Hale,  504;  2  Hale,  184.    Post, 

w  Harman  v.  Com.  12  Serg.  &  R.  §  1769,  1869. 

69 ;  and  see  Com.  v.  Fogerty,  8  Gray,  c  1  Hale,  534 ;  Fost.  128;  3  Inst.  68. 

489.     Fost,  §  1154.  d  Qu,  et  vide  Smith's  case,  East's  P. 

X  6  Eliz.  0.1 7,  3,  4;  W.  &  M.  c.  9,  C.  783,  in  which  it  was  holden  that 

s.  2;  Fost.  424 ;  Co.  Ent.  351 ;  3  Inst,  violenter  is  not  an  essential  term  of  art. 

69 ;  1  Hawk.  c.  4,  s.  2.  See  post,  §  1700. 

y  East  P.  C.  480;  3  Inst  59.  e  1  Hawk.  c.  37,  s.  6,  10. 
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cannot  render  it  indictable,/  and  the  same  observation  is  appli- 
cable to  the  terms  wrongfully,  unjustly,  wickedly,  wilfully,  cor- 
ruptly, to  the  evil  example,  falsely,  maliqiously,  and  such  like ; 
which  are  unnecessary,  if  they  are  not  to  be  found  in  the  very 
definition  of  the  offence,  either  at  common  law,  or  in  the  purview 
of  a  statute  :  and  at  common  law  it  seldom  happens  that  one  of 
these  expressions  may  not  be  supplied  by  an  equivalent  one. 
Thus,  though  it  is  usual  to  allege  that  the  party  falsely  forged 
and  counterfeited,  it  is  enough  to  allege  that  he  forged,  because 
the  word  implies  a  false  making  ;  and  in  indictment  for  libels,  it 
is  sufficient  either  to  use  the  word  falsely  or  maliciously,  </  or  an 
equivalent  epithet. 

In  forcible  entry,  at  common  law,  the  defendants  must  be 
charged  with  having  used  such  a  degree  of  force  as  amounts  to 
a  breach  of  the  peace,  h  But  it  is  sufficient,  in  such  an  indict- 
ment, to  aver,  that  the  defendants  unlawfully,  and  with  a  strong 
hand,  entered  the  prosecutor's  mills,  &c.,  and  expelled  him  from 
the  possession  thereof,  i 

6.  "  Vi  et  Armis,''  "  Knowingly ^ 

§  403.  The  practice  still  exists  of  introducing,  in  indictments 
for  forcible  injuries,  the  technical  words,  vi  et  armis^  but  by  the 
stat.  37  H.  8,  c.  8,  it  is  enacted,  that  "  inquisitions  or  indict- 
ments lacking  the  words  vi  et  armis^  viz. :  baculis^  cultellis^  arcu- 
bvs^  et  sagittis^  or  any  such  like  words,  shall  be  taken,  deemed, 
and  adjudged,  to  all  intents  and  purposes,  to  be  good  and  effect- 
ual in  law,  as  the  same  inquisitions  and  indictments  having  the 
same  words,  were  theretofore  taken,  deemed,  and  adjudged  to 
be."  These  words  are,  therefore,  clearly  superfluous,  even  where 
the  crime  is  of  a  forcible  nature,  and  were  unnecessary  at  com- 
mon law,  where  the  injury  was  not  forcible. y  And  in  case  of 
murder,  the  force  at  common  law  is  implied  from  the  very  na- 
ture of  the  offence,  k     The  stat.   37  H.  8,  c.  8,  is  in  force  in 

/  State  V.  Bray,  1   Missouri,  126 ;  A  R. «?.  Wilson  et  al.  S  T.  R.  357 ;  6 

State  r.  Williams,  3  Foster  (N.  H.),  Mod.  178 ;  post,  §  2047. 

321;    Capps  v.  State,  4  Iowa,   502;  t  Ibid.     See  postea,  §  2047,  &c. 

State  V.  Verm.  Cent.  R.  R.  1  Williams  j  2  Lev..  221;  Cro.  Jac.  473;  3  P. 

(Vt.),  103.  Wms.  497 ;  Skinner,  426  ;  2  Hawk.  c. 

g  Sty.   892;    2   Will.    Saund.  242;  25,  s.  90. 

Starkie  C.  P.  86.  k  2  Hale,  187;   1  Hawk,  c.  25,  s.  8; 

1  Hale,  534 ;  3  Inst.  68 ;  Pulton,  131  b. 
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Pennsylvania,  I  in  New  Hampshire,  m  in  Vermont,  n  in  Massa- 
chusetts, n^  in  North  Carolina,  o  in  Tennessee,  p  in  Indiana,  q  and 
in  Louisiana ;  r  and  in  these  states,  as  well  as  generally  in  this 
country,  the  term  may  be  properly  omitted,  r^ 

§  405  a.  "  Knowingly  "  is  one  of  the  expletives  which  it  does 
no  harm  to  insert ;  but  which  it  may  in  some  cases  be  useful  to 
insert.  For,  although  it  may  always  be  discharged  as  surplusage, 
if  imnecessary,  it  may  be  sometimes  employed  to  help  out  an 
otherwise  defective  allegation  of  guilty  knowledge,  r^ 


XIV.  CLERICAL  ERRORS. 

§  406.  Verbal  or  grammatical  inaccuracies^  which  do  not  affect 
the  sense,  are  not  fatal. «  Thus,  in  an  indictment  for  selling 
spirituous  liquors  by  the  small  measure,  without  license,  the 
omission  of  the  auxiliary  verb  "  did,"  which  should  have  been 
joined  with  the  words  "  sell  and  dispose  of,"  has  been  held  in  one 
case  to  be  immaterial,  t  In  an  indictment,  however,  for  passing 
counterfeit  money,  which  charged  that  the  defendant  "feloniously 
utter  and  publish,  dispose  and  pass,"  &c.,  &c.,  omitting  the  word 
"  did  "  before  utter,  &c.,  the  court  arrested  the  judgment  on  the 
ground  of  uncertainty,  no  charge  being  made  that  the  prisoner 
did  the  act.  u 

§  406.  An  indictment  charing  the  offence  first  of  March  in- 
stead of  the  first  day  of  March,  was  held  good,  v     So  also  the 


I  Roberts's  Dig.  34 ;  Com.  v.  Martin, 
2  Barr,  in  which  case  the  omission  of 
the  ^'  vi  et  armis  "  was  held  immateriaL 

m  State  v.  Eean,  10  N.  Hamp.  847. 

n  State  v.  Monger,  15  Ver.  R.  290; 
2  Tyler,  166. 

n}  Com.  17.  Scannel,  11  Cush.  547. 

0  State  v.  Duncan,  6  Iredell,  236. 

p  Tipton  V,  State,  2  Yerger,  542; 
Taylor  ».  State,  6  Humph.  285. 

q  State  v,  Elliot,  7  Blackf.  280. 

r  Territory  v.  M 'Far lane,  1  Martin, 
224;  see  State  v.  Thornton,  2  Rice's 
Dig.  386. 

ri  See  also  State  v.  Temple,  3  Fairf . 
214. 

r«  1  Starkie  C.  P.  890 ;  ante,  §  297. 

8  See  Com.  v.  Ailstock,  8  Grat.  650 ; 


Lazier  v.  Com.  10  Grattan,  708  ;  Com. 
V,  Moyer,  7  Barr,  439 ;  Shay  v.  Peo- 
ple, 8  £.  P.  Smith,  317;  State  v. 
Hedge,  6  Ind.  830  ;  State  v.  Smith,  63 
N.  C.  284;  Com.  r.  Burke,  15  Gray, 
408;  and  see  particularly  as  a  speci- 
men of  how  much  carelessness  can  be 
passed  by,  when  the  sense  is  preserved, 
Hackett  v.  Com.  8  Harris,  95.  See, 
also,  ante,  §  805-7-9  ;  post,  §  597,  606, 
§  8202. 

t  State  V.  Whitney,  15  Vermont  R. 
298. 

u  State  V,  Haider,  2  McCord,  877; 
S.  P.  State  V.  Hutchinson,  26  Texas, 
111;  State  v.  Daugherty,  80  Texas, 
860. 

V  Simmons  v.  Com.  1  Rawle,  142. 
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writing  ^^  fifty-too  "  for  ^^  fifty-two^^^  was  held  not  fatal,  tir  And 
so  writing  '^  assalt "  for  "  assault,"  w^  The  omission  of  a  letter, 
in  the  prisoner's  name,  in  the  title  of  a  bill  found  by  a  grand 
jury,  is  not  a  good  ground  for  a  motion  in  arrest  of  judgment,  as 
the  prisoner  had  pleaded  to  it,  and  had  been  convicted  upon  it, 
especially  where  the  name  is  properly  stated  in  the  body  of  the 
bill  of  indictment  itself;  a;  and  so  where  "mark  "in  an  indict- 
ment for  putting  a  false  mark  on  sheep,  was  written  "  make."  y 
But  in  an  indictment  for  murder,  where  the  letter  a  was  omitted 
in  the  word  breast,  in  describing  the  place  of  the  wound,  judg- 
ment, in  an  old  case,  was  arrested,  z  In  a  subsequent  case,  how- 
ever, in  the  same  court,  it  was  held  that  false  spelling,  which  does 
not  alter  the  meaning  of  the  words  misspelt,  is  no  ground  for  ar- 
resting judgment,  a    And  such  is  sound  law. 

§  407.  In  a  bill  of  indictment  with  three  counts,  if  in  the  third 
count  it  is  omitted  to  be  stated  that  the  grand  jury,  "  on  their 
oath,"  present  (the  first  two  counts  being  regular  in  that  respect), 
the  objection  is  obviated  by  the  fact,  that  the  record  states  that 
the  grand  jury  was  sworn  in  open  court,  h 

The  substitution  of  "  an  "  for  "  the  "  in  an  indictment  for  per- 
jury, was  held  immaterial ;  c  and  the  substitution  of  "  on"  for 
"  of,"  in  the  expression,  "  notes  on  the  Bank  U.  S.,"  will  be  dis- 
regarded, d 

It  is  not  fatal  to  omit  the  word  "  so,"  in  the  passage,  "  and  so 
the  jurors,  &c.,  do  present,"  e  nor  the  word  "  did  "  before  "  as- 
sault," in  an  indictment  for  an  assault./ 

§  408.  Abbreviations  in  averment  of  time,  —  Words  written  at 
length  are  not  only  more  certain,  but  less  liable  to  alteration,  than 
figures  ;  and,  therefore,  when  the  year  and  day  of  the  month  are 
inserted  in  any  part  of  an  indictment,  they  are  more  properly  in- 
serted in  words  written  at  length  than  in  Arabic  characters,  but 
a  contrary  practice  will  not  vitiate  an  indictment,  g    The  terms 

w  State  V.  Hedge,  6  Indiana,  333.  Wimberly,  3  McCord,  190 ;    State  p. 

tt?!  State  V,  Crane,  4  Wise.  400.  Earn,  16  La.  An.  188. 

X  State  V.  Dustoe,  1  Bay,  877.   Post,  b  Hoffman  v.  Com.  6  Randolph,  686. 

§  3201.  c  People  t7.  Warner,  5  Wend.  271. 

y  State  v,  Davis,  1  Iredell,  125.  d  M'Laughlin  v.  Com.  4  Rawle,  464. 

z  State  V.  Carter,  Conf.  Rep.  210;  e  State  u,  Moses,  2  Dev.  450. 

S.  C.  2  Hay.  140,  Taylor,  J.,  dissent.  /  State  p.  Edwards,  19  Mo.  674. 

a  State  V.  Molier,  1  Dev.  268;  State  g  State  v.  Raiford,  7  Porter,  101; 

V.  Caspary,  11  Rich.   356  ;   State   r.  State  v.  Seamons,  1  Iowa,  418;  Lazier 
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anru)  dominie  in  an  information  or  bill  of  indictment,  are  equiva- 
lent to  the  year  of  our  Lord*  Either  is  good,  and  so  is  the  want 
of  either,  h  But  some  signs  ("  A.  D.,"  or  "  in  the  year  ")  must 
appear  to  show  what  the  figures  mean,  h^  Hence  it  is  not  fatal 
that  the  date,  instead  of  being  written  in  full,  is  abbreviated, 
as  A.  D.  1830,  if  the  figures  are  plainly  legible,  i  Where  a  bill 
was  found  on  the  2d  of  January,  1839,  and  the  indorsement  of 
the  plea  of  not  guilty  was  dated  as  of  the  2d  of  January,  1838, 
this  was  held  to  be  a  mere  clerical  error,  and  amendable,  y 

Omissions  of  formal  words.  —  Where  an  indictment  com- 
menced, "  the  grand  jurors  within  and  the  body  of  the  county," 
Ac,  it  was  held,  that  the  omission  of  the  word  "  for  "  was  not 
fatal,  k  And  so  of  the  omission  of  the  word  "  present,"  in  the 
commencement,  k^ 

It  is  not  a  fatal  objection  to  an  indictment  that  the  name  of 
a  grand  juror  in  the  caption  does  not  correspond  with  his  name 
in  the  panel,  nor  that  the  indictment  is  stated  as  found  upon  the 
oaths^  instead  of  the  oath  of  the  inquest.  I 

Substitution  of  signs,  —  Mere  signs,  however,  cannot  be  sub- 
stituted for  words.  Thus  in  Vermont  under  the  statute  requiring 
indictments  to  be  in  English,  it  was  held  bad  on  demurrer  for  an 
indictment  to  use  the  mathematical  signs,  (  ° '  )  in  place  of  "  de- 
grees "  and  "  minutes."  I  ^  And  where  the  substitution  is  purely 
arbitrary,  this  holds  good  at  common  law. 

§  409.  Mistake  by  clerk  in  numbering  counts.  —  A  clerk  of 
the  court  placed  on  the  mai^n,  by  several  counts,  the  numbers 
one,  two,  and  so  on,  and,  bj  mistake  or  otherwise,  began  to 
number  at  the  second  count,  and  the  same  error  was  continued 
through  the  whole  number  of  counts ;  and  the  jury  returned  a 

V,   Com.   10   Grattan,   708;   Kelly  v.  McLoon,  6  Gray,  91;  though  cofUra, 

State,  3  Smedes  &  Marsh.  518 ;  State  Rawson  v.  State,  19  Conn.  292. 

v.Reed,  85Maine(5Red.),489;  Win-  t  State  v.  Hodgeden,  8  Ver.  Rep. 

field  ».  State,  3  Iowa,  339 ;  though  see  481  ;  Bouvier's  Law  Dictionary, "  Fig- 

cmtra.   State  v.  Voshall,  4  Indiana,  ures."    And  see  ante,  §  265. 

596 ;  Berrian  v.  State,  2  Zabr.  9,  679;  j  Com.  v.  Chauncey,  2  Ash.  90. 

see  ante,  §  265.  k  State  v.  Brady,  14  Ver.  Rep.  358. 

h  State  17.   Gilbert,   IS   Ver.   Rep.  k^  State  v.  Freeman,   21   Mo.   (6 

647  ;  Hall  r..  State,  8  Kelly,  18;  but  Bennett)  481. 

see  Whitesides  v.  People,  Breese's  R.  I  State  v»  Dayton,  3  Zabr.  49. 

4;  and  see  fully  ante,  §  265.  J}-  State  v.   Jericho,   40   Vt.    121  ; 

h\  Com.  V.   Doran,   14    Gray,  87;  though  see   State  ».  Gilbert,  18  Vt. 

Engleman  v.  State,  2  Ind.  91 ;  Com.  v.  647. 
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verdict  of  guilty  on  the  seventh  or  eighth  count,  "  as  marked." 
It  was  held,  that  it  was  error  for  the  court  to  render  sentence 
on  the  seventh  and  eighth  counts  of  the  indictment  as  found,  m 

JErasures  and  interlineations  do  not  affect  an  indictment  oth- 
erwise legible,  m  and  interlineations  will  be  xead  so  as  to  make 
sense  without  regard  to  the  caret,  rv?  Even  a  pencil  interlin- 
eation has  been  sustained,  m*  ^ 

Defaced  or  torn  records.  —  That  an  indictment  has  been  de- 
faced, or  even  torn  into  separate  parts,  does  not  affect  its  validity, 
if  the  record  be  preserved  in  a  legible  state,  m*  But  a  lost  in- 
dictment cannot  be  prosecuted  on  parol  proof  of  its  contents,  m^ 

XV.    CONCLUSION  OF  INDICTMENTS. 


3.  When   thb   statutory   ooitclusiok 
must  be  in  the  flural,  §  412. 

4.  When  the  statutory  conclusion  may 

BE  rejected  as  surplusaok,  §  413. 


1.  What  conclusions  are  required  by 

THE  constitutions  AND  STATUTES  OP 

the  several  states,  §  410. 

2.  When  the  conclusion  is  to  be  stat- 

utory, §  411. 

1.   What    Conclusions    are  required    ly  the   Constitution    and 
Statutes  of  the  several  States. 

§  410.  The  constitutions  of  most  of  the  states  contain  a  pro- 
vision that  all  indictments  shall  conclude  against  their  peace  and 
dignity  respectively,  n  Thus,  in  Vermont,  all  indictments  shall 
conclude  with  these  words,  ^'  against  the  peace  and  dignity  of  the 
State."  0  In  Pennsylvania,  it  is  provided  that  all  prosecutions 
shall  be  carried  on  in  the  name  and  by  the  authority  of  the 
Commonwealth  of  Pennsylvania,  and  conclude,  ^^  against  the 
peace  and  dignity  of  the  same."  p  The  proper  conclusion  of  an 
indictment  in  Pennsylvania,  said  the  supreme  court,  is  "  against 
the  peace  and  dignity  of  the  Commonwealth  of  Pennsylvania."  q 
In  New  Hampshire,  the  constitution  requires  all  indictments  to 
terminate  ^^  against  the  peace  and  dignity  of  the  State  ;  "  and  it 
has  been  held,  that  it  is  sufficiently  complied  with  by  an  indict- 
ment concluding  ^^  against  the  peace  and  dignity  of    our  said 

m  Woodford  v.  State,  1  Ohio  State  m^  Com.  t;.  Roland,  97  Mass.  598. 

R.  427.  m»  Bradshaw  v.  Com.  16  Grat.  507. 

m^  French  v.  State,  12  Ind.   670;  n  See,  for  forms,  Wharton's  Free.  8, 

Com.  V,  Fagan,  15  Gray,  194.  4,  6,  &c. 

m^  State  v,  Daniels,  44  N.  H.  383.  o  Constit.  sect.  32,  part  ii. 

But  see  R.  v.  Davis,  7  C.  &  P.  319.  p  Constit.  art.  y.  sect.  11. 

m>  May  v.  State,  14  Ohio,  461.  q  Com.  v.  Rogers,  5  Serg.  &  R.  468. 
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State."  r  In  Soath  Caxolina,  an  indictment  stating  an  offence 
against  the  state,  and  concluding  with  the  words,  ^^  against  the 
.peace  and  dignity  of  the  same,"  is  not  faulty,  but  good  within 
the  terms  of  the  constitution  of  1790.  %  Where  an  indictment 
commenced  "  South  Carolina,"  and  not  the  "  State  of  South 
Carolina,"  and  concluded  against  the  peace  and  dignity  of  the 
said  state,  and  not  against  the  peace  and  dignity  of  the  same, 
the  court  held  the  termination  good,  t  In  the  same  state,  an 
indictment  was  held  good,  though  it  concluded  "  against  the 
peace  and  dignity  of  this  State,"  instead  of  concluding  "  against 
the  peace  and  dignity  of  the  same  State."  u  In  Virginia,  Texas, 
and  Missouri,  the  omission  of  the  conclusion  "  against  the  peace," 
&c.,  is  fatal,  v  By  the  constitution  of  Arkansas,  indictments  must 
conclude  "  against  the  peace  and  dignity  of  the  State  of  Arkan- 
8a8,"t;^  but  the  interpolation  upon  this  form  of  the  words,  "peo- 
ple of  the,"  will  not  vitiate.  "  The  form  adopted  by  the  con- 
stitution," it  was  said,  "  is  merely  declaratory,  and  in  affirmance 
of  an  old  principle,  not  the  creation  of  a  new  one."  w  In  Missis- 
sippi, an  indictment  commencing  with  the  words,  "  The  State  of 
Mississippi,"  and  concluding,  "  against  the  peace  and  dignity  of 
the  same,"  is  sufficient,  x  In  Illinois,  an  indictment  concluding 
*'  against  the  peace  and  dignity  of  the  people  of  the  State  of 
Illinois,"  is  good,  x^  An  indictment  in  Kentucky,  which  states 
in  the  commencement  correctly  the  name  of  the  commonwealth, 
by  the  authority  of  which  it  proceeds,  may  well  conclude  against 
the  peace  and  dignity  of  the  commonwealth,  without  stating 
the  name,  nor  is  it  necessary  even  to  aver  "  the  authority  "  of 
the  commonwealth,  y  The  constitution  of  Iowa  requires  proceed- 
ings to  be  conducted  in  the  name  of  the  "  State  of  Iowa,"  and 

r  State  v.  Kean,  10  N.  Hamp.  R.  to  Anderson  v,  State,  5  Pike,  445. 

347.  And  if  there  be  several  counts  in  an 

8  State  V.  Washington,  1  Bay,  120.  indictment,  each  one  must  so  conclude, 

t  State  V.  Anthony,  1  McCord,  285.  or  the  court  will  quash  the  count  in 

M  State  V.  Yancey,  1  Con.  R.  237.  which  the  proper  conclusion  is  omit- 

V  Com.   V.   Carney,   4   Grat.   646  ;  ted.    State  t;.  Cadle,  19  Ark.  613. 

Thompson   v.   Com.    20    Grat.    724  ;  x  State  v,  Johnson,  1  Walker,  392. 

Lemons  r.  State,  4   West.  Va.  755 ;  x^   Zarresseller  v.  People,    1 7    111. 

State  V.  Durst,  7  Texas,  74 ;  State  r.  101. 

Lopez,  19  Mo.  254.  y  Com.  v.  Young,  7  B.  Mon.  1 ;  Allen 

c^  Buzzard  o.  State,  20  Ark.  106.  v.  Com.  2  Bibb,  210. 

317 


Digitized  by 


Google 


§  411.]  INDICTMENT  :  CONCLUSION  OF.  [BOOK  I. 

ander  it,  it  is  held  that  a  prosecution  in  the  name  of  the  '^  State 
of  Iowa,"  was  valid,  z 

2.    When  the  Conelumon  is  to  he  Statutory. 

§  411.  In  deciding  whether  an  indictment  should  be  drawn  as 
at  the  common  law,  or  should  appear  to  be  founded  upon  a 
statutory  provision  which  is  applicable  to  the  offence,  as  has  been 
before  noticed,  several  rules  are  to  be  observed.  If  the  statute 
creates  an  offence,  or  declares  a  common  law  offence,  when 
committed  under  particular  circumstances,  not  necessarily  in  the 
original  offence,  punishable  in  a  different  manner  from  what  it 
would  have  been  without  such  cirq^imstances ;  or,  where  the 
statute  changes  the  nature  of  the  common  law  offence  to  one  of 
a  higher  degree,  as  where  what  was  originally  a  misdemeanor 
is  made  a  felony,  the  indictment  should  be  drawn  in  reference  to 
the  provisions  of  the  statute  creating  or  changing  the  nature  of 
the  offence,  and  should  conclude  against  the  form  of  the  statute ;  a 
but  if  the  statute  is  only  declaratory  of  what  was  a  previous 
offence  at  common  law,  without  adding  to  or  altering  the  punish- 
ment, as  was  the  statute  of  25  Edward  3,  declaring  what  should 
be  considered  and  adjudged  treason,  the  indictment  need  not 
conclude  against  the  form  of  the  statute,  h  Where  a  statute  only 
inflicts  a  punishment  on  that  which  was  an  offence  before,  judg- 
ment may  be  given  for  the  punishment  prescribed  therein,  though 
the  indictment  does  not  conclude  contra  formam  atatuti^  &c.  c 

It  need  scarcely  be  said,  that  the  same  rule  exists  when  the 
statute  limits  itself  to  changing  a  common  law  punishment,  d 

With  the  quaUfications  just  expressed,  the  rule  at  common  law 
that  statutory  offences  must  be  pleaded  with  a  statutory  con- 

z   Harriman    v.   State,    2    Greene  290 ;  State  r.  Jim,  3  Murphey,  8 ;  see 

(Iowa),  270.  ante,  §  10. 

a  State  v.  Gray,  14  Rich.  S.  C.  (L.)  c  Com.  v,  Searle,  2  Binney,  489; 

174  ;  Beasley  v.  State,  18  Alab.  585.  Russel  v.  Com.    7   Serg.  &  Ra.  177; 

See  ante,  §  371 ;  though  see  in  Arkan-  White  v.  Com.  6  Binney,  179  ;  State 

sas.  Brown  v.  State,  8  Eng.  (13  Ark.)  v.  Stedman,  7  Porter,  495  ;  State  v. 

96 ;  see  particularly  People  v.  Cook,  Ratts,  68  N.  C.  508 ;  Chiles  v.  Com.  2 

2  Parker  C.  R.  21.  Va.  Cas.  260;  State  t7.  Burt,  25  Vt. 

b  1  Deac.  Crim.  Law,  661 ;  People  878 ;  2  Hale,  190;  1  Saund.  185  a,  n. 

V.  Enoch,  18  Wendell,  175,  per  Wal-  6;  2  Roll.  Abr.  82  ;  1   Saund.  185  a, 

worth,  Chanc. ;  State  v,  Ripley,  2  Bre-  n.  8. 

▼ard,  882 ;  Warner  v.  Com.  1   Barr,  d  Ibid. ;  State  v.  Jini,  8  Murphcy,  8 ; 

154 ;  State  t7.  Evans,  7  Gill  &  Johnson,  post,  §  412. 
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elusion  is  imperatiye.  e  In  such  case,  ^^  against  the  peace  and 
dignity  of  the  commonwealth  "  merely,  is  bad./ 

In  Massachusetts,  a  conclusion  ^'  against  the  peace  and  the 
statute,"  is  good  \g  though  in  the  same  state  it  was  held  in- 
sufficient to  charge  the  offence  as  committed  against  the  law  in 
such  case  made  and  proyided.  g^ 

In  Kentucky,  by  the  code,  an  indictment  is  sufficient  if  it 
show  intelligibly  the  offence  intended  to  be  charged,  and  need 
not  conclude  ^^  against  the  form  of  the  statute."  h 

In  Arkansas,  the  omission  of  the  words  ^^  contrary  to  the 
form  of  the  statute  in  such  case  made  and  proyided,"  does  not 
vitiate  the  indictment  under  the  code,  A^  though  the  offence  be 
created  by  statute,  i 

In  the  United  States  courts,  a  conclusion  "contrary  to  the 
true  intent  and  meaning  of  the  act  of  congress,  in  such  case  made 
and  proyided,"  has  been  held  sufficient,  z^  But  an  indictment 
charging  A.  with  haying  committed  an  offence,  made  such  by  a 
statute,  "  in  contempt  of  the  laws  of  the  United  States  of  Amer- 
ica," is  bad.t^ 

The  proper  office  of  the  conclusion,  contra  formam  %iatutiy  is 
to  show  the  court  the  action  is  founded  on  the  statute,  and  is 
not  an  action  at  common  law.  t? 

One  count  concluding  "  contra  formam^^^  &c.,  does  not  cure 
another  without  the  proper  conclusion,  i^  But  such  a  conclusion 
of  the  final  count  has  been  held  in  Alabama  to  validate  prior 
counts  defective  in  this  respect./ 

e  Browne's  case,   S   Greenl.   177  ;       /  Com.  r.  Northampton,  2  Mass. 

Com.  V.  Springfield,  7  Mass.  9 ;  State  116;  Com.  v.  Springfield,  7  Mass.  9. 
V.  Sonle,  20  Maine  R.  19 ;  Chapman        g  Com.  v.  Caldwell,  14  Mass.  380. 
V,  Com.  6  Wharton,  427  ;  1  Hale,  172,        g^  Com.  v,  Stockbridge,  11  Mass.  279. 
189,  192;  Bougl.  441;   1  Salk.  370;        h  Commonwealth  v.  Kennedy,   15 

13   East,  258;   5  Mod.   807;   2  Ld.  B.  Mon.  (Ky.)  581. 
Raym.  1104 ;  1  Saund.  185  a,  n.  8,  4  ;        h\  Dig.  c.  52,  s.  98. 
2  Hawk.  c.  28,  s.  99,  c.  25,  s.  116;        t  State  v.  Cadle,  19  Ark.  Rep.  618. 
Bac.  Ab.  Indictment,  H.  4  ;  Bum,  J.,        t^  U.  S.  v.  La  Costa,  2  Mason,  129 ; 

Indict,  ix.;  Cro.  C.  C.  39;  1  Chitty  U.  S.  v.  Smith,  2  Mason,  143.     But 

on  Pleading,  858;  2  Hale,  189;  Com.  see  U.  S.  v.  Crittenden,  1  Hemp.  61. 
V.  Stockbridge,  11  Mass.  279 ;  Com.  v,        i^  United  States  v.  Andrews,  2  Paine 

Northampton,  2  Mass.  116 ;  Com.  v.  C.  C.  451. 

Cooley,  10  Pick.  87 ;  Com.  v,  Searle,  8        i«  Crain  v.  State,  2  Yerger,  890. 
Binney,  882.  t^  State  v.  Soule,  20  Maine  R.  19. 

j  McGuire  v.  State,  1  Ala.  (S.  C.)  69. 
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3.    When  the  Statutory  Conclusion  must  be  in  the  Plural. 

§  412.  Where  the  offence  is  governed  or  limited  by  two  stat- 
utes, there  have  been  various  distinctions  taken  respecting  the 
conclusion  against  the  form  of  the  statutes  in  the  plural,  or  stat- 
ute in  the  singular  only.  The  rule  given  by  the  older  writers  is, 
that  where  an  offence  is  prohibited  by  several  independent  stat- 
utes, it  was  necessary  to  conclude  in  the  plural ;  but  now  the 
better  opinion  seems  to  be,  that  a  conclusion  in  the  singular  will 
suffice,  k  The  common  practice  now  is,  to  conclude  in  the  singu- 
lar in  all  cases,  though  in  Maryland  Z  and  in  Indiana,  m  it  has 
been  held  that  when  an  offence  is  prohibited  by  one  act  of 
assembly,  and  the  punishment  prescribed  and  affixed  by  another, 
'the  conclusion  should  be  against  the  acts  of  assembly. 

Tliough  there  is  but  one  statute  prohibiting  an  offence,  it  is 
not  fatal  for  the  indictment  to  conclude  contrary  to  the  "  stat- 
utes." n 


4.    When  the  Statutory  Conclusion  may  be  rejected  as  Surplusage. 

§  413.  In  a  common  law  indictment,  the  words  contra  formam 
statuti  may  be  rejected  as  surplusage,  o    Where  an  offence,  both 


k  1  Hale,  173;  Sid.  348;  Owen, 
135;  2  Leach,  827;  1  Dyer,  347  a; 
4  Co.  48 ;  2  Hawk.  c.  25,  s.  117  ;  Kane 
0.  People,  9  Wend.  203;  Butman's 
case,  8  Greenleaf,  113 ;  State  v.  Jones, 
4  Halsted,  357  ;  State  t?.  Dayton,  3 
Zahr.  49 ;  Bennett  v.  State,  3  Indiana, 
167;  State  ».  Robbins,  1  Strobh.  355; 
State  V,  Bell,  3  Iredell,  606  ;  Townley 
V.  State,  3  Harr.  N.J.  311. 

/  State  V.  Cassel,  2  Harr.  &  Gill, 
407 ;  see,  also.  State  v.  Pool,  2  Dev. 
202. 

m  Francisco  v.  State,  1  Carter,  179; 
King  f .  State,  2  Ibid.  523  ;  see  Craw- 
ford V.  Sute,  2  Ibid.  132.  An  indict- 
ment for  murder  was  found  and  con- 
cluded contra  formam  statuti.  By  the 
statute  of  1843,  the  punishment  of  that 
crime  was  death ;  but  by  the  act  of  1846, 
the  punishment  is  either  death  or  im- 
prisonment in  the  state  prison  at  hard 
320 


labor  during  life,  at  the  discretion  of 
the  jury.  It  was  held  that  the  conclu- 
sion of  the  indictment  in  the  singular, 
to  wit,  contra  formam  statuti,  was  cor- 
rect.   Bennett  v.  State,  3  Ind.  167. 

n  Townley  i7.  State,  8  Harr.  X.  J. 
811 ;  Carter  v.  State,  2  Carter  (Ind.), 
617;  but  see  contra,  State  r.  Cassel,  2 
Harr.  &  Gill,  407 ;  State  v.  Abernathy, 
1  Busbee,  428. 

0  State  V.  Buckman,  8  N.  Hamp. 
203;  Knowles  v.  State,  8  Day,  103; 
State  t7.  Cruiser,  3  Harrison,  208; 
Southworth  v.  State,  5  Conn.  325; 
Com.  V.  Gregory,  2  Dana,  417 ;  Com. 
V.  Hoxey,  1 6  Mass.  385  ;  Resp.  v.  New- 
ell, 3  Yeates,  407 ;  Vanderworker  v. 
State,  8  Eng.  (18  Ark.)  700 ;  State  v. 
Burt,  25  Vt,  (2  Deane)  378 ;  Pennsyl. 
V.  Bell,  Addison,  171;  2  Hale,  190; 
Alleyn,  43  ;  1  Salk.  212,  213;  5  T.  R. 
162 ;  2  Leach,  584 ;  2  Salk.  460 ;  1  Ld. 
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by  statute  and  common  law,  is  badly  laid  under  the  statute,  the 
judgment  may  be  given  at  common  law.  j> 


XVI.    JOINDER  OF  OFFENCES. 


1.  Where  such  joun>EB  is  fbbmissiblb, 

$  414. 
S.  Where  an  election  will  be  com- 

FELLED,  §  422. 

3.  Advantages  of  altbbnatite  state- 
ments IN  distinct  COUNTSi  §  424. 


4.  How  second  and  subsequent  counts 
are  to  be  prefaced,  §  426. 

5.  Effect  of  one  count  upon  others, 
and    herein  of  the    transposition 

OF  COUNTS,  §  427. 


1.    Where  such  Joinder  is  permissible. 

§  414.   In  the  United  States  courts  :  — 

*^  Whenever  there  are  or  shall  be  several  charges  against  any  person 
or  persons  for  the  same  act  or  transaction,  or  for  two  or  more  acts  or 
transactions  connected  together,  or  for  two  or  more  acts  or  transactions 
of  the  same  class  of  crimes  or  offences  which  may  be  properly  joined, 
instead  of  having  several  indictments,  the  whole  may  be  joined  in  one 
indictment  in  separate  connts ;  and  if  two  or  more  indictments  shall  be 
found  in  sach  cases,  the  court  may  order  them  consolidated,  "p^ 

In  Pennsylvania :  — 

^  In  every  indictment  for  feloniously  stealing  property,  it  shall  be  law- 
ful to  add  a  count  for  feloniously  receiving  the  said  property,  knowing  it 
to  have  been  stolen ;  and  in  any  indictment  for  feloniously  receiving 
property,  knowing  it  to  have  been  stolen,  it  shall  be  lawful  to  add  a 
count  for  feloniously  stealing  said  property ;  and  it  shall  be  lawful  for 
the  jury  trying  the  same,  to  find  a  verdict  of  guilty  either  of  stealing  the 
property  or  of  receiving  the  same,  knowing  it  to  have  been  stolen ;  and 
if  such  indictment  shall  have  been  preferred  and  found  against  two  or 
more  persons,  it  shall  be  lawful  for  the  jury  who  shall  try  the  same,  to 
find  all  or  any  of  the  said  persons  guilty  of  either  stealing  the  property 
or  of  receiving  it,  knowing  it  to  have  been  stolen,  or  to  find  one  or  more 
of  the  said  persons  guilty  of  stealing  the  property,  and  the  other  or 
others  of  them  guilty  of  receiving  it,  knowing  it  to  have  been  stolen.''/?^ 


Raym.  1163;  4  T.  R.  202;  1  Sannd. 
185,  n.S;  2  Hawk.  c.  25,8. 115;  Bac. 
Ab.  Indict.  H.  2 ;  Bum,  J.,  ix. ;  Haslip 
9.  State,  4  Haywood  (Tenn.),  273 ; 
Sute  V.  GoTe,  34  N.  H.  510. 

p  Com.  V.  Lanigan,  2  Boston  Law 
Bep.  49  ;  State  v.  Fhelps,  11  Yer.  R. 
117;  ante,  §10,  11. 

jA  26  Feb.  1S58,  §  1,  10,  Stot  162. 

VOL.  X.  — 21 


See  U.  S.  V.  O'Callahan,  6  McLean, 
596. 

jd2  Rev.  Law  1860,  Pamph.  436. 

The  Reyisers  say  as  to  this :  "  This 
section  is  new,  and  is  intended  to  rem- 
edy difficulties  arising  firom  the  com- 
mon law  doctrines  in  relation  to  the 
joinder  of  offences  and  joint  offenders. 
At  common  law,  a  felony  and  a  misde- 
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A  defendant,  as  has  been  already  seen,  cannot  generally  be 
charged  with  two  distinct  offences  in  a  single  count.  How  far, 
however,  he  may  be  charged  with  distinct  offences  in  different 
coants  of  the  same  indictment,  has  received  more  varied  adjudi- 
cation. Offences,  it  is  held,  though  differing  from  each  other, 
and  varying  in  the  punishments  authorized  to  be  inflicted  for 
their  perpetration,  may  be  included  in  the  same  indictment,  and 
the  accused  tried  upon  the  several  charges  at  the  same  time,  pro- 
vided that  the  offences  be  of  the  same  character,  and  differ  only 
in  degree,  as,  for  instance,  the  forging  of  an  instrument,  and  the 
altering  and  publishing  it,  knowing  it  to  be  false,  q  In  misde- 
meanors, the  joinder  of  several  offences  will  not,  in  general,  viti- 
ate the  prosecution  in  any  stage,  r  For  in  offences  inferior  to 
felony,  the  practice  of  quashing  the  indictment,  or  calling  upon 
the  prosecutor  to  elect  on  which  charge  he  will  proceed,  is  rarely 
exercised.  %  On  the  contrary,  it  is  the  constant  practice  to  re- 
meanor,  such  as  burglary  and  receiving    ing,  either  as  principals  or  receiyers, 


stolen  goods,  could  not  be  regularly 
joined.  In  larceny,  counts  for  receiv- 
ing were  sometimes  added,  but  the 
practice  was  regarded  as  of  doubtful 
legality,  until  in  the  cases  of  Rex  u. 
Galloway,  1  Moody's  Crown  Cases, 
284 ;  and  of  Rex  v.  Madden,  1  Moody's 
Crown  Cases,  277,  it  was  decided  to  be 
erroneous.  In  Pennsylvania,  the  uni- 
form practice  has  been  to  unite  counts 
for  larceny  and  receiving,  but  in  no 
other  kind  of  felonious  taking  has  such 
joinder  been  permitted.  So  at  com- 
mon law,  if  two  persons  are  charged 
with  jointly  receiving  stolen  goods,  a 
joint  act  of  receiving  must  be  proved. 
Proof  that  one  received  in  the  absence 
of  the  other,  and  afterwards  delivered 
to  him,  will  not  suffice.  Rex  v.  Mes- 
singham,  1  Moody's  Gnown  Cases,  257. 
The  proposed  section  will  obviate  these 
technical  difficulties,  «8  it  permits  a 
count  for  receiving  to  be  joined  with  all 
indictments  for  felonious  taking,  and 
authorizes  the  conviction  of  one  or 
more  of  several  persons,  jointly  in- 
dicted, for  felonious  taking  or  receiv- 
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according  to  their  actual  guilt." 

q  Baker  v.  State,  4  Pike's  Ark.  56 ; 
People  V,  Rynders,  12  Wend.  425; 
Edge  V,  Com.  7  Barr,  275 ;  Carlton  v. 
Com.  5  Mete.  532;  State  v.  Kibby, 
7  Mo.  SI 7;  Mills  v.  Com.  1  Harris,  631 ; 
Hoskins  v.  State,  1 1  Georgia,  92 ;  £n- 
gleman  v.  State,  2  Carter  (Ind.),  91 ; 
U.  S.  V.  0*Calkhan,  6  McLean  C.  C.  R. 
596;  Johnson  v.  State,  29  Alab.  62; 
Orr  V.  State,  18  Ark.  540;  R.  v.  Fus- 
sell,  3  Cox  C.  C.  291. 

r  Young  v.  Rex,  8  T.  R.  105 ;  R.  p. 
Jones,  2  Camp.  132;  R.  v.  Benfield,  2 
Burr.  984;  R.  p.  Kingston,  2  East, 
468;  Harman  v.  Com.  12  S.  &  R.  69; 
Com.  V.  Gillespie,  7  S.  &  R.  476  ;  U.  S. 
V.  Peterson,  1  W.  &  M.  305 ;  People  v. 
Costcllo,  1  Denio,  83 ;  Weinzorpffin  v. 
State,  7  Black.  186;  Com.  r.  Demain, 
Brightly  R.  441 ;  U.  S.  r.  Porter,  2 
Cr.  C.  C.  R.  60 ;  State  v,  Gummer,  22 
Wis.  441.  The  offences  of  receiving 
and  concealing  a  specified  stolen  arti- 
cle may  be  joined  in  the  same  count 
Kecfer  v.  Sute,  4  Ind.  246. 

8  R.  V.  Jones,  2  Camp.  132;  Com.  v. 
Manson,  2  Ashmead,  81. 
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ceive  evidence  of  several  libels  and  assaults  upon  the  same  in- 
dictment, t  In  a  leading  case  u  under  several  counts  for  a  con- 
spiracy, alleging  several  conspiracies  of  the  same  kind,  on  the 
same  day,  the  prosecutor  was  allowed  to  give  in  evidence  several 
conspiracies  on  difiEerent  days,  v  But  where  two  defendants  were 
indicted  for  a  conspiracy  and  for  a  libel,  and  at  the  close  of  the 
case  for  the  prosecution,  there  was  evidence  against  both  as  to 
the  conspiracy,  but  no  evidence  against  one  of  them  as  to  the 
libel,  the  judge  observed  that  it  was  more  fair  that  the  prosecutor 
should  elect  which  charge  he  should  go  upon,  and  it  was  done  ac- 
cordingly, w 

§  416.  Error ^  ^c.  —  It  cannot  be  objected  in  error,  that  two 
offences  of  the  same  nature  on  which  the  same  or  a  similar  judg- 
ment may  be  given,  are  contained  in  different  counts  of  the  same 
indictment ;  nor  can  such  objection  be  maintained  either  on  de- 
murrer or  arrest,  x 

Assaults  on  two^  ^c, — It  was  once  said  that  a  person  could  not 
be  prosecuted  upon  one  indictment  for  assaulting  two  persons, 
each  assault  being  a  distinct  offence,  y  But  in  a  subsequent  case,  z 
the  court  held  the  latter  case  not  to  be  law,  and  said :  ^^  Cannot 
the  king  call  a  man  to  account  for  a  breach  of  the  peace,  because 
he  broke  two  heads  instead  of  one  ?  It  is  a  prosecution  in  the 
king's  name  for  the  offence  charged,  and  not  in  the  nature  of  an 
action,  where  a  person  injured  is  to  recover  separate  damages."  a 

Conspiracy^  ^c. — So  may  be  joined  counts  for  a  misdemeanor 
with  counts  for  a  conspiracy  to  commit  a  misdemeanor,  b  An 
indictment  may  also  contain  a  coimt  at  common  law,  and  an- 

/  Ibid.  X  Carlton   r.   Com.  5    Mete.   532; 

tt  R.  r.  Levy,  2  Stark.  C.  N.  P.  458 ;  Kane  r.  People,  9  Wend.  203 ;  Moody 

see  Res.  v.  Hevice,  2  Yeates,  114.  v.  State,  1  W.  Va.  837  ;  State  v.  Hood, 

V  See,  also,  R.  v,  Broaghton,  Trem.  51  Maine,  363 ;  Covey  v.  State,  4  Port 

P.    C.    HI,    where    the    indictment  186 ;  Com.  r.  Birdsall,  69  Penns.  482 ; 

charged  no  less  than  twenty  distinct  Stone  t;.  State,  1  Spencer,  404 ;  R.  v, 

acts  of   extortion.      The    indictment  Ferguson,  29  Eng.  Law  &  £q.  536 ;  6 

against   Mayor  Hall,  tried  in    New  Cox  C.  C.  454.     Post,  §  3176,  3208. 

York,  October,  1872,  contained  four  ^  R.  v.  Clendon,  2  Ld.  Raym.  1572; 

counts  in  each  of  fifty-five  different  2  Str.  870. 

acts,    containing    two   hundred    and  2  R.  o.  Benfield  and  Saunders,  2 

twenty  counts  in  all.  Burr.  984. 

10  R.  V.  Murphy,  8  Car.  &  P.  297.  a  Ante,  §  393. 

As  to  election,  see  more  fully,  post,  h  3  M.  &  S.  550 ;  Com.  9.  Gillespie, 

§  422.  7  S.  & R.  476, 477,  R.  9. Murphy,  supra. 
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other  under  a  statute,  c  In  England,  in  1855,  in  a  case  re- 
served, it  was  held  by  Lord  Campbell,  C.  J.,  Cresswell,  J., 
Coleridge,  J.,  Piatt,  B.,  and  Williams,  J.,  that  it  is  no  ground 
for  arresting  a  judgment  upon  conviction  of  felony  that  the 
indictment  contained  a  count  for  a  misdemeanor,  d  In  Penn- 
sylvania, in  1866,  an  indic£ment  was  sustained  which  joined 
larceny  with  conspiracy  to  defraud,  both  based  on  the  same 
transaction,  d} 

§  416.  Felonies,  —  Where  two  or  more  distinct  felonies  are 
contained  in  the  same  indictment,  it  may  be  quashed,  or  the 
prosecutor  compelled  to  elect  on  which  charge  he  will  proceed,  e 
but  such  election  will  not  be  required  to  be  made  where  several 
counts  are  introduced  solely  for  the  purpose  of  meeting  the  evi- 
dence as  it  may  transpire,  the  charges  being  substantially  for  the 
same  offence./  And  in  Massachusetts  it  would  seem  to  be  the 
practice  to  join  counts  for  distinct  felonies,  when  constructed  on 
different  sections  of  the  same  statute.  Thus,  for  instance,  in 
indictments  under  the  revised  statute  for  arson  or  burglary, 
where  the  common  law  offence  is  divided  into  distinct  grades, 
coimts  may  be  joined,  embracing  each  section,  g  And  in  Ten- 
nessee, where  an  indictment  combined  four  counts,  the  first 
charging  the  defendant  with  stealing  A.,  a  slave,  the  property  of 
B. ;  the  second,  with  stealing  A.,  a  slave,  the  property  of  C. ; 
the  third,  with  stealing  a  gray  mare,  the  property  of  D. ;  and 
the  fourth,  with  stealing  a  bay  horse,  the  property  of  E. ;  on 
motion  to  quash  the  indictment,  it  was  held,  that  there  was  no 
objection  in  point  of  law  to  the  insertion  of  several  distinct 
felonies  of  the  same  degree,  though  committed  at  different  times, 

c  State  V.  WilliamB,  2  McCord,  301 ;  zorpflin  v.  State,  7  Black.  1S6 ;  State  <;. 

Com.  V.  Sylvester,  6   P.  L.  J.  283;  Hazard,  2  R.  1. 474;  State  v.  Jacob,  10 

Brightly  R.  331 ;  State  v.  Thompson,  La.  R.  141 ;  Ketchingham  v.  State,  6 

2  Strobh.  12.  Wise.  426;    Com.  v.  Hills,  10  Cush. 

d  R.  r.  Ferguson,  29  £ng.  T^w  &  (Mass.)  530 ;  Sarah  v.  State,  28  Miss. 

£q.  536;    6  Cox  C.  C.  454;  post,  §  (6  Cush.)  267;  Donnelly  v.  State,  2 

3176.    Post  note  5«.  Dutch.  (N.  J.)  463,  601;   People  r. 

d^  Henwood  v.  Com.  52  Penns.  (2  Thompson,   28  Cal.   214 ;    Fisher  v, 

P.  F.  Smith)  424.  State,  33  Texas,  792;  Com.  v.  SulU- 

e  Lazier  v.  Com.  10  Grattan,  708 ;  van,  104  Mass.  552 ;  State  v.  Tuller,  34 

Womack  v.  State,  7  Cold.  (Ten.)  508;  Conn.  281.     See  post,  §  423. 

post,  §  422.   Post,  §  3176,  3208.  g  Com.  v.  Hope,  22  Pick.  1 ;  Com. 

/  Kane  v.   People,  9   Wend.   203 ;  v.  Sullivan,  104  Mass.  552. 
Wright  V.  State,  4  Humph.  194 ;  Wein- 
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in  the  same  indictment,  against  the  same  offender ;  and  that 
such  joinder  was  no  ground  of  demurrer  or  arrest  of  judg- 
ment, h 

§  417.  Where  an  indictment  charges  in  one  count  a  breaking 
and  entering  of  a  building,  with  intent  to  steal,  and  in  another 
count,  a  stealing  in  the  same  building  on  the  same  day,  and  the 
defendant  is  found  guilty  generally,  the  sentence,  whether  that 
which  is  proper  for  burglary  only,  or  for  burglary  and  larceny 
also,  cannot  be  reversed  on  error,-  because  the  record  does  not 
show  whether  one  offence  only,  or  two  were  proved  on  the  trial ; 
and  as  this  must  be  known  by  the  judge  who  tried  the  case,  the 
sentence  will  be  presumed  to  have  been  according  to  the  law  that 
was  applicable  to  the  facts  proved,  i  A  coimt  in  an  indictment, 
which  charges  the  breaking  and  entering  in  the  night-time  of 
a  shop  adjoining  to  a  dwelling-house,  with  intent  to  commit  a 
larceny,  may  be  joined  with  a  coimt  which  charges  the  stealing 
of  goods  in  the  same  shop,  and  the  defendant,  if  found  guilty 
generally,  may  be  sentenced  for  both  offences.  But  if  the  break- 
ing and  entering,  and  the  actual  stealing,  are  charged  in  one  count, 
only  one  offence  is  charged,  and  the  defendant^  on  conviction,  can 
be  sentenced  to  one  penalty  only.y 

§  418.  Verdict.  —  It  was  formerly  held,  that  if  the  legal 
judgment  on  each  count  would  be  materially  different,  as  in 
felony  and  misdemeanor,  then  the  joinder  of  several  counts 
would  be  bad  on  demurrer,  in  arrest  of  judgment,  or  on  error,  k 
But  the  objection  could  be  cured  at  the  trial  by  taking  a  verdict 
on  the  counts  only  that  can  be  joined.  I  And  at  present  after  a 
general  verdict  of  guilty,  it  is  no  objection  to  an  indictment,  on 
motion  in  arrest,  that  offences  of  different  grades,  and  requiring 
different  punishments,  are  charged  in  the  different  coimts.     If 

h  Cash  V.  State,  10  Humph.  Ill;  State  v.  Nelson,  U  Rich.  (S.  C.)  L. 

see  State  v.  Nelson,  29  Maine,  324;  169. 

Com.  V.  Dobbin,  2  Parsons,  880 ;  R.  v,  k  Young  r.  The  King,  8  T.  R.  103 ; 

Trueman,  8  C.  &  P.   727;    Sarah  v.  Hancock  v.  Haywood,  Ibid.  435;  but 

State,  28  Mississippi,  267;    State  v.  see  1  East  P.  C.  408;  1  Chitty's  C.  L. 

TuUer,  34  Conn.  280.  254,  255 ;  State  v.  Freels,  8  Humph. 

i  Crowley  r.  Com.  11  Mete.  575;  228;  Hildebrand  v.  State,  5  Mo.  548; 

Kitev.  Com.  11  Mete.  581;   Com.  t;.  State  v,  Merrill,  44  N.  H.  624;   see 

Birdsall,  69  Penns.  482;  see  People  v.  Buck  v.  State,  1  Ohio  St  R.  61 ;  see 

Garnett,  29  Cal.  622.     Contra,  Wilson  post,  §  81 76-82. 

V.  State,  20  Ohio,  26.  /  R.  v.  Jones,  8  C.  &  P.  776. 

i'  Josslyn  V.  Com.  6  Mete.  286.    See 
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any  one  or  more  of  the  counts  are  sufficient,  the  court  will  render 
judgment  upon  such  counts  ;  and  if  all  the  counts  are  sufficient, 
judgment  will  be  rendered  on  the  count  charging  the  highest 
offence,  m  In  Pennsylvania,  it  is  true,  in  an  early  case,  where 
two  distinct  counts,  under  two  different  statutes,  were  joined, 
having,  it  would  seem,  two  distinct  penalties,  the  joinder  was 
held  fatal  on  writ  of  error,  n  But  this  was  overruled  ohj  a  case 
where  a  count  for  a  common  law  misdemeanor  was  joined  with  a 
count  of  a  statutory  misdemeknor,  and  on  a  verdict  of  guilty  on 
each,  the  supreme  court  imposed  a  separate  sentence  on  each,  — 
common  law  on  the  one,  statutory  on  the  other.  Generally,  how- 
ever, when  there  is  such  a  joinder,  only  one  penalty  can  be  im- 
posed. jt> 

In  Massachusetts  it  was  ruled  in  1869,  that  on  the  trial  of  an 
indictment  charging  distinct  offences  in  separate  counts,  it  is  the 
duty  of  the  jury  to  pass  upon  each  count  separately,  applying  to 
it  the  evidence  bearing  on  the  question  of  the  defendant's  guilt 
of  the  offence  therein  charged.  j9^  But  in  Connecticut,  in  1867, 
what  seems  to  be  the  better  opinion  was  expressed,  that  such  a 
course  was  at  the  discretion  of  the  court,  p^ 

§  419.  On  an  indictment  in  a  United  States  circuit  court  for 
manslaughter,  which  contained  two  counts  for  the  same  transac- 
tion, one  for  a  felony,  and  the  other  for  a  misdemeanor,  where 


m  Post,  §  8176,  Manly  v.  State,  7 
Md.  149;  Cawley  v.  State,  37  Ala. 
152;  State  v.  Hood,  51  Maine,  863; 
Dean  v.  State,  48  Ga.  218;  State  v. 
Hooker,  17  Ver.  658;  Cook  v.  State, 
4  Zabr.  N.  J.  848 ;  R.  r.  Ferguson,  6 
Cox  C.  C.  454  ;  People  i?.  Shotwell, 
27  Cal.  894;  Cribb  v.  State,  9  Florida, 
409;  State  v.  Merwin,  84  Conn.  113  ; 
State  V.  Tuller,  Ibid.  280;  State  v, 
McCue,  89  Mo.  112;  State  v.  Nelson, 
14  Rich.  (S.  C.)  L.  169.  In  Mas- 
sachusetts, however,  the  questionable 
position  has  been  advanced  tha^  on  a 
lumping  verdict  the  court  can  impose 
a  sentence  greater  than  that  allow- 
able on  any  particular  count,  if  not 
greater  than  that  allowed  on  the  ag- 
gregate counts.    Carlton  r.   Com.  5 
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Mete.  582;  see  Com.  v.  Hills,  10  Cush. 
580.     See  post,  §  8897. 

n  Updegraph  v.  Com.  6  Serg.  & 
Rawle,  10. 

o  Com.  V,  Birdsall,  69  Penns.  482 ; 
affirming  Com.  v.  Sylvester,  6  P.  L. 
J.  288 ;  Brightly  R.  831 ;  Com.  r.  Gil- 
lespie, 7  Serg.  &  R.  476  ;  Hen  wood  v. 
Com.  52  Penn.  (2  P.  F.  Smith)  424 ; 
State  r.  Nelson,  14  Rich.  (S.  C.)  L. 
169;  though  see  Com.  v,  Hartman,  5 
Barr,  60 ;  State  v.  Thomas,  14  Rich. 
(8.  C.)  L.  168;  post,  §  420,  8340, 
8897. 

p  Bennett  v.  State,  81  Texas,  303 ; 
though  see  §  417,  and  post,  §  8397. 

p^  Com.  V,  Carey,  103  Mass.  214. 

/)«  State  V,  Tuller,  34  Conn.  281. 
See  post,  §  3176,  8894,  8897. 
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the  jury  found  the  prisoner  guilty  on  the  last  count,  a  motion  for 
arrest  of  judgment  was  refused,  q 

Rejmgnmvt  counts,  —  Where  one  count  charges  the  offence  to 
haye  been  committed  in  one  county,  and  another  count  chains 
it  in  another,  the  general  rule  is,  that  the  counts  are  repugnant, 
and  the  indictment  will  be  quashed  on  motion,  or  the  prosecutor 
be  compelled  to  elect  which  he  will  proceed  on.  q}^ 

Assaults  which  are  inffredients  of  felonies.  —  Where  an  assault 
is  an  ingredient  of  a  felony,  as  in  the  case  of  rape,  and  assault 
with  intent  to  commit  rape  ;  or  larceny  and  conspiracy  to  cheat,  q^ 
or  where  the  misdemeanor  is  of  the  nature  of  a  coronary  to  the 
felony,  as  in  larceny  and  the  receiving  of  stolen  goods,  a  joinder 
is  good,  r    So,  by  Judge  Woodbury,  it  was  ruled,  that  if  there 


q  U.  S.  V,  Stetson,  3  W.  &  M.  164  ; 
see  R.  r.  Ferguson,  6  Cox  C.  C.  454. 

q^  State  v,  Johnson,  5  Jones  (N. 
C),  221. 

^  Hen  wood  v.  Com.  52  Penn.  St. 
(2  P.  F.  Smith)  424 ;  State  v.  Hood, 
51  Maine,  363;  Cawley  v.  State,  37 
Ala.  152.    Ante,  §  415 ;  post,  §  31 76. 

r  Harman  v.  Com.  12  Serg.  &  R. 
69;  Stephen  v.  State,  11  Georg.  225; 
Dowdy  u.  Com.  9  Gratt.  727 ;  State  v. 
Hazard,  2  R.  I.  474  ;  Keefer  v.  State, 
4  Indiana,  246;  U.  S.  v.  Prior,  5 
Cranch  C.  C.  R.  37;  State  v.  Posey, 
7  Richardson,  484;  Buck  v.  State,  2 
Harr.  &  John.  426  ;  State  v.  Sutton,  4 
Gill,  495  ;  State  r.  Coleman,  5  Porter, 
52 ;  State  v,  Montague,  2  McCord,  257 ; 
State  V.  Gaffney,  Rice,  481 ;  Stephen 
V.  State,  11  Geor.  225;  R.  r.  Fergu- 
son, 6  Cox  C.  C.  454 ;  Com.  v.  O'Con- 
nell,  12  Allen,  451.  Post,  §  420.  In 
a  case  in  South  Carolina,  the  question 
was  thus  discussed :  "  The  rule  in 
England,*'  it  was  said  by  the  learned 
judge  who  gave  the  opinion  of  the 
court,  "  is,  that  a  felony  cannot  be 
joined  with  a  misdemeanor,  in  the 
same  indictment.  The  reason  which 
is  assigned  for  this,  that  the  defendant 
would  thereby  lose  the  benefit  of  hav- 
ing a  copy  of  the  indictment,  a  special 


jury,  and  of  making  his  full  defence 
by  counsel,  has  no  application  at  all 
in  this  country ;  on  the  contrary,  the 
defendant  would  gain  by  being  in- 
dicted for  felony,  as  he  would  have 
the  right  of  challenge,  in  addition  to 
the  other  privileges,  which  are  equally 
secured  to  all  defendants,  in  criminal 
prosecutions.  From  analogy  to  the 
rule  of  pleading  in  civil  actions,  I  sup- 
pose that  whenever  the  same  plea  may 
be  pleaded,  and  the  same  judgments 
given,  the  offences  may  be  joined. 
No  doubt  two  felonies  may  be  joined, 
so  far  as  regards  the  objection  in 
point  of  law,  as  matter  of  form.  And 
so  of  several  misdemeanors.  3  T.  R. 
98.  And  by  the  English  practice, 
larceny,  and  receiving  stolen  goods, 
may  be  joined.  1  Cr.  Ca.  234.  But 
here  the  receiving  is  charged  as  a 
felony.  A  case  is  cited  by  Mr.  Rice 
in  his  Digest,  tit.  Indictment,  52,  State 
V.  Smith,  MS.,  where  it  is  said  there 
is  a  repugnancy  in  charging  a  felony 
in  one  count,  and  a  misdemeanor  in 
another,  which  would  be  fatal.  But, 
if  fatal  at  all,  I  should  suppose  it 
would  be  so  on  demurrer,  or  in  arrest 
of  judgment;  and  yet  the  judgment 
there  was  not  arrested,  although  the 
defendant  was  convicted  only  of  the 
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be  two  counts  in  one  indictment,  for  offences  committed  at  the 
same  time  and  place,  and  of  the  same  class,  but  different  in 
degree,  as  one  for  a  revolt,  and  another  for  an  attempt  to  ex- 
cite it,  the  judgment  will  not  be  arrested,  though  a  verdict  of 
guilty  is  returned  on  both.  8  In  New  York,  when  by  statute  an 
offence  comprises  different  degrees,  an  indictment  may  contain 
counts  for  the  different  degrees  of  the  same  offence,  or  for  any  of 
rsuch  degrees,  t 

§  420.  Larceny  with  receiving  stolen  ffoods^  and  embezzle- 
ment. —  In  England,  as  well  as  in  this  coimtry,  the  correctness 
of  thtf  joinder  of  larceny  with  receiving  stolen  goods,  may  be 
considered  as  established,  t^  Thus  an  indictment,  in  the  first 
count,  charged  the  prisoner  with  larceny,  on  which  the  jury 
found  a  verdict  of  not  guilty ;  in  a  subsequent  count,  the  pris- 
oner was  charged  with  "  having  received  the  article  so  as  afore- 
said feloniously  stolen,"  on  which  the  jury  found  a  verdict  of 
guilty.  It  was  held  that  there  was  no  repugnancy,  for  that 
although  the  word  "  aforesaid,'*  in  a  subsequent  count,  virtually 
incorporates  all  necessary  averments  as  to  time  and  place  in  that 
count,  the  words  "  so  as  aforesaid  feloniously  stolen,"  did  not 
necessarily  mean  that  the  article  had  been  stolen  by  the  person 
named  in  the  first  count,  but  only  that  it  had  been  feloniously 

substituted,  the  offences  are  so  far  as- 
similated, that  the  technical  objection 
which  prevails  in  England  to  their 
being  j6ined,  does  not  exist  here. 
State  V.  Boyes  and  Stuke,  1  M'MuI- 
lan,  190." 

8  U.  S.  i\  Peterson,  1  W.  &  M.  805. 

t  Rev.  Stat,  part  iv.  chap.  11,  tit.  3, 
art.  2,  sect.  51. 

u  See  cases  cited  ante,  §  419;  and 
R.  r.  Craddock,  1  £ng.  L.  &  £.  568;  S. 
C.  2  Den.  C.  C.  563 ;  R.  v.  Flower,  8  C. 
&  P.  413;  State  v.  Stimpson,  45  Me. 
608;  Com.  t;.  Adams,  7  Gray,  48; 
Kecfer  v.  State,  4  Ind.  246 ;  Maynard 
V.  State,  14  Ind.  427;  Ayers  v.  State, 
5  Cold.  (Tenn.)  26  ;  State  v.  Daubert, 
42  Mo.  242.  This  is,  in  Ohio,  covered 
by  statute.  Code  of  Crim.  Proc.  O.  L. 
vol.  Ixvi.  801. 


receiving.  Since  the  act  of  1829,  sub- 
jecting the  receiver  to  the  punishment 
of  whipping,  and  that  of  1834,  impos- 
ing the  same  punishment  for  grand 
larceny,  the  act  of  1838  having  abol- 
ished branding,  I  can  perceive  no 
greater  incongruity  or  repugnancy  in 
joining  larceny  and  receiving  stolen 
goods  in  the  indictment,  than  there  is 
in  joining  any  other  distinct  offences, 
where  the  same  judgment  must  be  ac- 
corded. It  is  true  the  offences  are 
technically  of  different  natures.  One 
is  a  felony,  and  the  other  a  misde- 
meanor. A  second  conviction  of  the 
former  would  be  capital;  but  as  the 
formality  of  praying  the  benefit  of 
the  clergy,  on  the  first  conviction,  is 
wholly  dispensed  with,  and  the  pun- 
ishment of  whipping  is  peremptorily 
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stolen  by  some  person,  v  And  the  joinder  of  embezzlement  with 
larceny  has  equal  sanction,  v^ 

§  421.  Defective  count.  —  Where  a  prisoner  is  found  guilty 
generally,  under  an  indictment  containing  two  counts,  one  of 
which  is  defective,  it  is  no  ground  of  objection  to  either  verdict  or 
sentence  that  it  does  not  state  upon  which  count  it  was  found,  v^ 

Conviction  on  only  one  count.  —  If  the  jury  find  the  defendant 
guilty  on  one  count,  and  say  nothing  in  their  verdict  concerning 
other  counts,  it  will  be  equivalent  to  a  verdict  of  not  guilty  on 
such  counts,  w  And  so,  where  the  jury  convict  on.  one  count,  and 
are  imable  to  agree  on  the  other,  the  defendant  may  be  sen- 
tenced on  the  first  count,  w^ 

General  verdict — effect  of.  —  On  an  indictment  containing 
two  counts  relating  to  the  same  transaction,  where  a  general  ver- 
dict of  guilty  is  rendered,  such  a  verdict  is  in  effect  a  finding 
as  to  both  counts,  the  lesser  crime  being  thus  merged  in  the 
greater,  and  judgment  must  be  for  the  greater,  tv^ 

Costs. — Where  a  count  for  a  misdemeanor  is  joined  to  a  count 
for  felony,  the  jury  cannot,  in  acquitting  the  prisoner,  impose  costs 
upon  him ;  and  though  such  a  verdict  be  rendered  and  judgment 
ordered,  the  county  is  liable  for  the  costs,  x 

2.   Where  an  Election  will  be  compelled. 

§  422.  As  a  general  rule  when  two  offences  charged  form 
parts  of  one  transaction,  yet  are  of  such  a  nature,  that  the 
defendant  may  be  found  guilty  of  both,  the  prosecutor  will  not 
be  called  upon  to  elect  upon  which  charge  he  will  proceed ;  for  in 
such  case  the  joinder  of  counts  cannot  prejudice  the  defendant, 

v  R  V.  Craddock,  1  £ng.  R  563 ;  S.  Cases,  235 ;  Kirk  r.  Com.  9  Leigh,  627 ; 

C.  2  Den.  C.  C.  31;  R.  v.  Huntley,  8  Stoltz  v.  People,  4  Scam.  168;  State 

Cox  C.  C.  260;  see  State  v.  Hazard,  2  v.  Fhinney,   42    M^e,   384;    R.   v. 

R.  I.  474.     Ante,  §  418 ;  post,  §  31 76.  Craddock,  2  Den.  C.  C.  31 ;  Latham  v. 

ri  Post,  §  1944.  R.  9  Cox  C.  C.  516;  Kenwood  v.  Com. 

v'^  See  fully  post,  §  3208  ;  Montgom-  52  Penn.  St.  424.    Ante  §  385 ;  post,  § 

ery  v.  State,  40  Ala.  684;  Frazer  v.  550,  3176,  3208. 

People,  54  Barbour,  306 ;    Arlen  v.  w^  U.  S.  v.  Davenport,  Deady,  264. 

State,  18  N.  H.  563;  Scott  v.  State,  31  %fi  Manly  v.  State,  7  Md.  135 ;  Cook 

Mis.  (2  George)  478.  v.  State,  4  Zabr.  (N.  J.)  843.   Ante,  § 

to  Weinzorpflin  v.  State,  7  Blackf.  418;  post,§  3176,  3397. 
186 ;    Guenther  v.  People,  10  E.  P.  x  County  of  Wayne  v.   Common- 
Smith,  101 ;  Morris  v.  Sute,  8  Smedes  wealth,  26  Penn.  State  R  (2  Casey) 
&  Mar.  762;  Com.  v.  Bennet,  2  Yirg.  154. 
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which  is  the  only  ground  on  which  this  application  to  the  discre- 
tion of  the  judge  can  be  founded  to  make  the  prosecutor  elect,  x^ 
Thus  the  prosecutor  will  not  be  compelled  to  elect  where  a  count, 
charging  a  person  with  being  accessary  before  the  fact,  is  joined 
with  'one  charging  him  with  being  accessary  after,  y  So  the 
defendant  may  be  indicted  as  a  principal  in  the  first  degree  in 
one  count,  and  as  principal  in  the  second  degree  in  another 
count.  2  On  the  same  principle  where  there  are  counts  in  an 
indictment  for  forging  a  bill,  acceptance,  and  indorsement,  the 
prosecutor  is  not  driven  to  elect  on  which  he  will  proceed,  z^ 

Time.  —  It  has  been  said  in  Iowa  that  when  the  repugnancy 
is  of  record,  the  time  for  an  application  to  elect  is  before  plea ; 
and  the  court  has  refused  to  permit  a  plea  to  be  withdrawn  in 
order  to  let  in  a  motion  to  require  an  election,  s^  But  as  the  re- 
pugnancy may  not  appear  until  the  evidence  is  developed,  it  is 
not  in  such  case  just  to  compel  an  election  until  the  prosecutor 
knows  what  to  elect.  Hence  the  motion  has  been  held  in  time  if 
made  before  verdict,  though  after  verdict  clearly  too  late,  s? 

§  423.  Election  not  forced  when  offences  are  connected.  —  The 
right  of  election,  in  this  country,  a  if  not  in  England,  is  confined 
to  cases  where  the  indictment  contains  charges  which  are  actu- 
ally distinct,  and  grow  out  of  different  transactions,  b  The  court 
will  not  compel  the  prosecutor  to  elect  upon  an  indictment  charg- 
ing the  prisoner  with  larceny  and  receiving  stolen  goods,  &c., 
where  it  appears  by  the  indictment  that  the  charges  relate  to  the 
same  transaction,  modified  to  meet  the  proof,  c    In  New  York, 

x^  R.  V.  Austin,  7  C.  &  P.  796 ;  K  a3  Wash  v.  Stete,  14  Sm.  &  M.  120  ; 

V,  Hartall,  Ibid.  475;  R.  r.  Wheeler,  Womack  v.  State,  7  Cold.  608;  John- 

Ibid.  1 70 ;  Reg.  v.  Pulham,  9  C.  &  P.  son  v.  State,  29  Ala.  62 ;  State  v.  Sims, 

281 ;  People  v.  Costello,  1  Denio,  83 ;  3  Strobh.  137;  £lam  o.  State,  26  Ala. 

State  v.  Hogan,  R.  M.  Charlton,  474;  48. 

Dowdy  V,  Com.  9  Gratt.  727;  State  v.  a  Com.  v.  Man  son,  2  Ashmead,  31 ; 

Jackson,  17  Mo.  (2  Ben.)  544  ;  Sarah  Sute  v.  Flye,  26  Maine,  312;  State  v. 

V.  State,  28  Miss.  (6  Cush.)  267;  Mayo  Jacob,  10  La.  An.  R.  141. 

V,  State,  SO  Alab.  32;  State  v.  Bell,  27  h  State  v.  Hogan,  R.  M.  Charlton, 

Md.  675.  474 ;  State  v.  Nelson,  14  Rich.  (S.  C.) 

y  R.   V,  Blackson,  8   C.   &  P.  43;  L.  169;  ante,  §  416. 

Tompkins  V.  State,  17  Oreo.  356.  c  State  v.  Hogan,  Charlton,  474; 

z  R.  V,  Gray,  7  C.  &  P.  164.  Engleroan  v.  State,  2  Carter  (Ind.),  91 ; 

2i  R.  v.  Young,  Peake's  Add.  Caa.  Dowdy  r.  Com.  9  Gratt.  727 ;  State  r. 

228.  Daubert,  42  Mo.  242 ;  State  o.  Bell,  27 

z^  State  V.  Abrahams,  6  Iowa,  117.  Md.  675. 
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the  law  has  been  similarly  stated,  and  in  eases  of  felony,  where 
two  or  more  repugnant  offences  are  contained  in  the  same  indict- 
ment, it  may  be  quashed,  or  the  prosecutor  compelled  to  elect 
upon  which  charge  he  will  proceed  ;  but  such  election  will  not  be 
required  to  be  made  when  several  counts  are  inserted  in  an 
indictment  solely  for  the  purpose  of  meeting  the  evidence  ae  it 
may  transpire  on  the  trial,  the  charges  being  substantially  for  the 
same  offence,  d  In  cases  of  misdemeanor  punishable  by  fine  and 
imprisonment,  the  prosecutor  may  join  several  distinct  offences 
in  the  same  indictment,  and  try  them  at  the  same  time,  e  unless 
the  number  of  counts  is  so  great  as  to  embarrass  the  trial./ 
Even  in  felonies,  when  the  offences  are  part  of  the  same  act,  no 
election  will  be  compelled,  ff 

Whether  a  court  will  compel  a  prosecuting  oflBcer  to  elect  which 
count  to  proceed  on,  rests  in  the  discretion  of  the  court,  and  can- 
not be  assigned  for  error,  ff^  But  when  two  distinct  felonies  are 
put  in  evidence,  this  rule,  in  its  strictness,  cannot  be  applied. 
Thus  in  a  remarkable  trial  in  Tennessee,  in  1870,  the  defendant, 
Womack,  was  indicted  for  the  murder  of  Williams  and  Massey. 
The  proof  showed  that  Womack  shot  Williams,  and  killed  him. 
Massey  ran  up,  and  caught  hold  of  Womack,  and  held  him,  beg- 
ging him  not  to  shoot  Williams  again.  Womack,  in  struggling 
to  get  away  from  Massey,  either  fired  his  pistol  by  accident  or 
purposely.  The  ball  struck  Massey  and  Willed  him.  This  testi- 
mony went  to  the  jury  without  objection,  and  at  the  close  of  the 
testimony  defendant  asked  the  court  to  require  the  state  to  elect 
upon  which  homicide  it  would  proceed,  which  the  court  declined 
to  do.     It  was  held  by  the  supreme  court,  that  it  was  suflBlcient 

d  See  People  v.  Austin,  1  Parker  ^  K  v.  Trueman,  8  C.  &  P.  727 ;  see 

C.  R.  154;  Lanergan  v.  People,  89  N.  State  v.  Hazard,  2  R.  I.  474;  ante,  § 

Y.  89.   Post,  §  1062;  ante,  §  416.  414;  see  post,  §  1944. 

e  Kane  r.  People,  8  Wendell,  208 ;  g^  State    t7.    Leonard,   22    Mo.   (1 

State  V.  Early,  8    Harrington,    561  ;  Jones)  449  ;  Bailey  v.  State,  4  Ohio 

State  V.  Haney,  2  Dev.  &  Bat.  890 ;  (N.  S.),  440 ;  State  v.  Hood,  ^1  Maine, 

U.  S.  V,  Dickenson,  2  McLean's  C.  C.  868;  George  v.  Stote,  89  Miss.  570; 

R.  325.  State  v.  Bell,  27  Md.  675;  Com.  v.  Sul- 

/  Stete  V.  Nelson,  29  Maine,  824;  livan,  104  Mass.  552;  State  r.  Tuller, 

Tompkins  r.  State,  17  Ga.  856.     But  84  Conn.  281 ;  People  v.  Baker,  8  Hill 

in  complicated  cases,  great  variety  of  N.  Y.  159;  Johnson  v.  State,  29  Ala. 

counts  is  admissible,  to  prevent  failure  62 ;  Nelson  v.  People,  28  N.  Y.  298. 
of  justice. 
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to  make  the  objection  in  this  manner,  and  the  court  below  erred 
in  refusing  to  require  the  prosecution  to  elect.  ^ 

Election  as  to  felonies  in  evidence.  —  The  last  ruling,  however, 
does  not  depend  on  pleading  alone,  but  on  an  essential  principle 
of  penal  justice.  No  matter  whether  there  is  one  count  or  twenty, 
if  the  prosecutor  put  in  evidence  distinct  felonies,  committed  at 
distinct  times,  the  court,  if  required,  will  compel  an  election.^ 

8.  Advantages  of  Alternative  Statements^  in  Distinct  Counts. 

§  424.  Every  cautious  pleader  will  insert  as  many  counts  as 
will  be  necessary  to  provide  for  every  possible  contingency  in  the 
evidence  ;  and  this  the  law  permits.  Thus  he  may  vary  the  own- 
ership of  articles  stolen  in  larceny  ;  h  of  houses  burned  in  arson  \i 
or  of  the  fatal  instrument  in  homicide.y  The  reason  for  this  is 
thus  excellently  stated  by  Chief  Justice  Shaw :  — 

"  To  a  person  unskilled  and  unpractised  in  legal  proceedings, 
it  may  seem  strange  that  several  modes  of  death,  inconsistent 
with  each  other,  should  be  stated  in  the  same  document ;  but  it 
is  often  necessary,  and  the  reason  for  it,  when  explained,  will  be 
obvious.  The  indictment  is  but  the  charge  or  accusation  made 
by  the  grand  jury,  with  as  much  certainty  and  precision  as  the 
evidence  before  them  will  warrant.  They  may  be  well  satisfied 
that  the  homicide  was  committed,  and  yet  the  evidence  before 
them  leave  it  somewhat  doubtful  as  to  the  mode  of  death ;  but, 
in  order  to  meet  the  evidence  as  it  may  finally  appear,  they  are 
very  properly  allowed  to  set  out  the  mode  in  different  coimts ; 
and  then  if  any  one  of  them  is  proved,  supposing  it  to  be  also 
legally  formal,  it  is  sufficient  to  support  the  indictment.  Take 
the  instance  of  a  murder  at  sea :  a  man  is  struck  down,  lies  some 
time  on  the  deck  insensible,  and  in  that  condition  is  thrown 
overboard.  The  evidence  proves  the  certainty  of  a  homicide,  by 
the  blow  or  by  the  drowning,  but  leaves  it  uncertain  by  which. 
That  would  be  a  fit  case  for  several  counts,  chai^ng  a  death  by 
a  blow,  and  a  death  by  drowning,  and  perhaps  a  third,  aHeging  a 
death  by  the  joint  results  of  both  causes  combined."  k 

^  Womack  v.  State,  7  Cold.  608;        i  K  v,  Trueman,  8  C.  &  P.  727; 
see  post,  §  1944.  Newman  v.  State,  14  Wise.  393. 

g^  R.  V.  Vandercomb,  2  Leachj  816;       j  See  post,  §  1062. 
R.  V.  Hinley,  2  M.  &  R.  524.  k  Bemis's  Webster  case,  471 ;  see 

h  State  V,  Nelson,  29  Maine,  324;    also  State  v,  Johnson,  10  La.  Ann.  R. 
Com.  V.  Dobbin,  2  Parsons,  380.  456 ;  U.  S.  «.  Pirates,  5  Wheat.  184. 
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§  425.  How  generally  the  same  practice  exists  in  England 
may  appear  from  the  very  pertinent  inquiry  of  Alderson,  B.,  in 
a  recent  case :  "  Why  may  there  not  be  as  many  counts  for  re- 
ceiving as  there  are  for  stealing — one  for  each?  It  is  really 
only  one  offence,  laying  the  property  in  different  persons.  It  is 
one  stealing,  and  one  receiving;  and  because  there  was  some 
doubt  as  to  the  person  to  whom  the  property  really  belonged, 
the  property  is  laid  five  different  ways.  If  a  late  learned  judge 
had  drawn  the  indictment,  you  would  very  likely  had  it  laid  in 
fifty  more."  I 

A  verdict  of  guilty  on  four  counts,  charging  the  murder  to 
have  been  committed  with  a  knife,  a  dagger,  a  dirk,  and  a  dirk- 
knife,  is  not  repugnant,  inconsistent,  or  void,  since  the  same  kind 
of  death  is  charged  in  all  the  counts,  m 

4.  JBow  Second  and  8ul%equent  Counts  are  to  he  prefaced. 

§  426.  As  both  in  civil  and  criminal  pleading,  two  counts 
charging  the  same  thing  would  be  bad  on  special  demurrer  for 
duplicity,  —  though  the  fault  in  civil  pleading  is  cured  by  plead- 
ing over,  —  it  has  been  usual  by  inserting  the  word  "  other  "  in 
a  second  count  to  obviate  this  difficulty,  through  the  fiction  that 
the  cause  of  action  thus  stated  is  new  and  distinct.  The  rule  is 
clear,  that  when  two  counts  setting  out  the  same  offences  occur 
judgment  will  be  arrested.  "  Neither,  as  we  think,"  says  Lord 
Denman,  in  a  case  in  1846,  "  can  one  offence,  whether  felonious 
or  not,  be  properly  charged  twice  over,  when  with  one  indict- 
ment or  two;  and  as  special  demurrers  are  not  necessary  in 
criminal  cases,  we  think  that  if  the  two  counts  in  an  indictment 
necessarily  appear  to  be  for  the  same  charge,  the  objection  might 
be  taken  in  arrest  of  judgment.  But  still  the  court  would,  if 
possible,  hold  them  not  to  be  for  the  same  offence ;  and  certainly 
the  omission  of  the  word  '  other '  would  not  of  itself  make  the 
same ;  though  the  insertion  of  the  word  *  other '  would  make 
them  different."  m^  In  New  Hampshire,  however,  it  is  said 
that  where  the  same  offence  is  described  in  different  counts,  it  is 

/  Reg.  V.  Beeton,  2  Car.  &  Kir.  961,    (N.  J.)  601 ;  ante,  §  416 ;  see  post,  § 
Alderson,    B.;    see    also    People    v.    8176.- 
Thompson,  28  Cal.  214.  m^  Campbell  v.  R.  11  Ad.  &  £1.  N. 

lit  Donnelly  v.  State,  2  Datch.  (N.    S.  800. 
J.)  463 ;  affirmed  in  error,  2  Datch. 
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§  428.]  INDICTMENT  :  JOINDER  OP  COUNTS.  [BOOK  I. 

not  necessary  to  allege  the  offence  described  in  each  of  the 
several  counts  to  be  other  and  different  from  that  described  in 
the  others,  n 

Even  according  to  the  strictest  .practice,  the  omission  in  an 
indictment,  containing  two  counts,  of  an  averment  that  they 
are  different  descriptions  of  the  same  offence,  is  cured  by  a  ver- 
dict of  not  guilty  on  one  of  the  counts,  or  the  entry  of  a  noUe 
prosequi  on  that  count,  n^ 

The  relative  "  said"  used  in  one  of  the  subsequent  counts  of 
an  indictment  referring  to  matter  in  a  previous  count,  is  always 
to  be  taken  to  refer  to  the  count  immediately  preceding  where 
the  sense  of  the  whole  indictment  does  not  forbid  such  a  ref- 
erence. V? 

5.  Effect  of  one  Count  upon  others,  and  herein  of  the 
Transposition  of  Counts. 

§  427.  Where  the  first  count  of  an  indictment  is  holden  to  be 
bad,  a  subsequent  count  may  be  sustained,  even  though  it  refers 
to  the  first  count  for  some  allegations,  and  without  repeating 
them.  0  Generally,  however,  one  bad  count  cannot  help  another 
bad  count,  which  is  defective  in  a  distinct  way.  o^ 

Even  in  good  counts,  it  is  unsafe  to  attempt  to  supply  a  ma- 
terial averment  by  mere  reference  to  a  preceding  count.  Time 
and  place  may  be  thus  implied,  but  not,  it  seems,  descriptive 
averments,  which  enter  into  the  vitals  of  the  offence,  jp 

§  428.  There  may  be  cases,  it  seems,  in  which  counts  ^may  be 
transposed  after  verdict,  so  as  to  invest  the  second  with  the  in- 
cidents of  the  first,  or  vice  versa.  Thus,  in  a  late  English  case, 
A.  and  B.  were  indicted  for  the  murder  of  C,  by  shooting  him 
with  a  gun.  In  the  first  count  A.  was  charged  as  principal  in 
first  degree,  B.  as  present,  aiding  and  abetting  him ;  in  the 
second  count  B.  as  principal  in  first  degree,  A.  as  aiding  and 
abetting.  The  jury  convicted  both,  but  said  they  were  not  satis- 
fied as  to  which  fired  the  gun.     It  was  held,  that  the  jury  were 

n  State  v.  Rust,  85  N.  H.  488.  oi  State  v.  Longley,  10  Ind.  482. 

ni  Com.  V.  Holmes,  108  Mass.  440  p  See  R.  v.  Dent,  1  C.  &  K.  249;  2 

(Ames,  J.  1869).  Cox  C.  C.  354 ;  R.  v.  Martin,  9  C.  &  P. 

n^  Sampson  v.   Com.  5  W.  &   S.  213;  Sampson  v.  Com.  5  W.  &  S.  385; 

885.  State  v.  Lyon,  17  Wise.  287;  bat  see 

0  Com.  V,  Miller,  2  Pars.  480 ;  see  ante,  §  420,  as  to  practice  in  counts  for 

State  V,  Lea,  1  Cold.  (Tenn.)  175.  receiving  stolen  goods. 
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not  bound  to  find  the  prisoners  guilty  of  one  or  other  of  the 
counts  only  (Maule,  J.,  dissentiente)  ;  and  that  notwithstanding 
the  word  "  afterward "  in  the  second  count,  both  the  counts 
related  substantially  to  the  same  person  killed,  and  to  one  killing, 
and  might  have  been  transposed  without  any  alteration  of  time 
or  meaning,  q 

The  effect  of  a  bad  count  after  verdict  will  be  considered 
hereafter,  r 

XVn.   JOINDER   OF   DEFENDANTS. 


1.  Who  mat  be  jotmED,  $  429. 

2.  Where  a  particular  number  of 
defendants  is  necessart,  as  in  riot 
or  conspiracy,  §  431. 


8.  How  MISJOINDER    MAT  BE    EXOBPTED| 
$  432. 

4.  Severance  on  trial,  §  433. 
6.  Verdict  and  judgment,  §  434. 


1.   Who  may  he  joined. 

[See  as  to  Virginia  Practice^  Code  1866,  chap,  ccviii.  §  18.] 

§  429.  When  more  than  one  join  in  the  commission  of  an 
offence,  all,  or  any  number  of  them  may  be  jointly  indicted  for 
it,  or  each  of  them  may  be  indicted  separately.  8  Thus  if 
several  commit  a  robbery,  burglary,  or  murder,  they  may  be 
indicted  for  it  jointly  t  or  separately ;  and  the  same  where  two 
or  more  commit  a  battery,  or  are  guilty  of  extortion,  or  the 
like,  fi  And  even  parties  to  the  crime  of  adultery  may  be  in- 
dicted jointly ;  u  though  where  two  are  jointly  indicted  for 
fornication  or  adultery,  and  are  tried  together,  and  one  party  is 
found  gifllty  and  the  other  not  guilty,  no  judgment  can  be  ren- 
dered against  the  former,  v  Whenever  property  has  been  obtained 
under  false  pretences,  and  the  false  pretences  were  conveyed  by 
words  spoken  by  one  defendant  in  the  presence  of  others,  all  of 
whom  acted  in  concert  together,  it  was  holden  that  they  might 
all  be  indicted  jointly,  w  Where  two  persons  are  jointly  indicted 
and  one  only  is  tried,  a  separate  count  charging  him  alone  with 
the  crime  is  unnecessary,  w^ 

q  R.  V.  Downing,  1  Den.  C.  C.  52.  u  Com.  v.  El  well,  2  Met.  190;  Stote 

r  Post,  §  81 76,  3208.  v.  Mainor,  6  Iredell,  340. 

s  State  V.  Gay,  10  Mqi(  440;  U.  S.  v  State  v.  Mainor,  6  Ired.  340. 

V.  0*Callahan,  6  McLean,  596.  to  R.  ».  Young,  3  T.  R  98.     Post, 

t  2  Hale,  173.  §2144. 

fi  R.  V.  Atkinson,  1  Salk.  382;  R.  w^  State  v.  Bradley,  9   Rich.  Law 

».  TraflFord,  1  B.  &  Ad.  874;  Kane  v.  (S.  C),  168. 


People,  8  Wendell,  203. 
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§  430.  Offences  necessarily  several.  —  Here  there  can  be  no 
joinder,  x  Thus  though  where  a  libellous  song  was  sung  by  two 
men,  it  was  holden  that  they  might  be  indicted  jointly  ;  y  and 
though  a  similar  rule  was  held,  where  two  or  more  persons  join 
in  any  other  kind  of  publication  of  a  libel,  yet  if  the  utterance 
of  each  party  be  distinct,  as  if  two  booksellers,  not  being  part- 
ners, sell  the  libel  at  their  respective  shops,  they  must  be  in- 
dicted separately.  Two  or  more  cannot  be  jointly  indicted  for 
perjury,  2  or  for  seditious,  obscene,  or  blasphemous  words  or  the 
like,  because  such  oflEences  are  in  their  nature  distinct,  a^  K  A. 
and  B.  are  jointly  indicted  and  tried  for  gaming,  and  the  evi- 
dence shows  that  A.  and  others  played  at  one  time  when  B.  was 
not  present,  and  B.  and  others  played  at  another  time  when  A. 
was  not  present,  no  conviction  can  be  had  against  them,  a 

If  the  offence  charged  does  not  wholly  arise  from  the  joint  act 
of  all  the  defendants,  but  from  some  personal  and  particular  act 
or  omission  of  each  defendant  («.  ff.  as  with  larceny  and  receiv- 
ing, or  receiving  at  distinct  times),  b  the  indictment  must  chai^ 
them  severally  and  not  jointly,  c  So  it  has  been  held  that  when 
A.  strikes  B.  on  one  day,  and  C.  strikes  B.  on  another,  A.  and 
C.  cannot  be  included  jointly  in  one  count,  d 

Persons  holding  different  offices  with  separate  duties,  cannot 
be  jointly  indicted  for  a  misdemeanor  in  office.  Thus  an  indict- 
ment charging  such  an  offence  against  the  inspectors,  clerks,  and 
judge  of  an  election,  was  held  bad  on  demurrer,  e 

Principals  in  the  first  and  second  degree,  and  accessaries  before 
and  after  the  fact,  may  all  be  joined  in  the  same  indictment,  and 
they  may  be  convicted  of  different  degrees  ;f  or  the  principals 
may  be  indicted  firat,  and  the  accessaries  after  the  conviction  of 
the  principals. 

a;  Elliottt;.  State,  26  Ala.  78;  though  2  Sprague,   7;    Horne  v.  State,    87 

see  Young  ».  R.  3  T.  R  106;  R.  v.  Ga.80. 

Kingston,  1  East,  468.  c  Com.  v.  Miller,  2  Pars.  480;  Peo- 

y  R.  V,  Benfield,  2  Bur.  985.    Post,  pie  v.  Hawkins,  84  Cal.  181 ;   R.  ». 

§  2541.  Messingham,  1  M.  C.  C.  257;  see  R.o. 

z  R.  r.  Phillips,  2  Str.  921.  Parr,  2  M.  &  Rob.  846. 

z^  State    V.    Roulstone,    8     Sneed  d  R.  v.  Devett,  8  C.  &  P.  639.   Post, 

(Tenn.),  107.  §  486  a. 

a  Elliott  V.  State,  26  Ala.  78.  e  Com.  v.  Miller,  2  Par.  481. 

b  Post,  §486  a;  U.  S.  r.  Kazinski,  /  Klein  v.  People,  81  N.  Y.  229;  2 
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2.  Where  a  Particular  Number  of  Defendants  is  necessary^  as  in 
Riot  or  Conspiracy, 

§  431.  In  riot  and  conspiracy,  when  one  cannot  be  indicted 
for  an  offence  committed  by  himself  alone,  the  acquittal  of  those 
charged  in  the  same  indictment  with  him  as  co-defendants,  must 
of  course  extend  to  him.^  In  an  indictment  for  conspiracy, 
less  than  two  cannot  possibly  be  joined  \h  a  wife  and  husband 
t<^ether  not  being  sufficient.  It  has  been  doubted  whether  a 
charge  of  conspiracy  could  be  sustained  against  two  defendants 
one  of  whom  is  found  by  the  jury  to  be  insane  ;i  but  it  is  clear 
that  one  defendant  may  be  tried  alone,  when  his  co-conspirators 
are  alleged  to  be  unknown,  or  when  such  co-conspirators  are  dead, 
or  absent,  or  previously  convicted./ 

In  an  indictment  for  riot,  when  the  offence  is  not  charged  to 
have  been  committed  with  persons  unknown,  unless  three  of  the 
defendants  are  proved  to  have  been  concerned,  they  must  all  be 
acquitted.*  Where  there  is  an  allegation  of  defendants  un- 
known, or  there  are  co-defendants,  dead  or  absent  or  previously 
convicted,  the  case  is  otherwise.  I  The  effect  of  charging  the 
offence  to  have  been  committed  by  persons  ^'  unknown,"  has 
been  further  considered  under  another  head,  m 

From  the  peculiar  character  of  the  pleading  in  conspiracy,  a 
new  trial  as  to  one  defendant  is  a  new  trial  as  to  alL  n 

3.   How  Miyoinder  may  he  excepted  to. 
§  432.   Misjoinder  of  defendants  may  be  made  the  subject  of 
a  demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error ;  or 
the  court  will  in  some  cases  quash  the  indictment,  o  If,  however, 

^  R.  V.  Kinnerflley,  1  Stra.  193;  R.  ^   y  R.  r.  Kenrick,  5  Q.  B.  49;  R.  v. 

V.  Sudbury,  12  Mod.  262;  2  Salk.  593;  Cooke,  5  B.  &  C.  588;  7  D.  &  R.  673; 

13  East,  412;  1  Ld.  Raym.  484;  State  State  v.  Buchanan,  5  Har.  &  J.  500; 

V.  Allison,  3  Yerger,  428;   People  v.  ante,  §  242-51;  post,  §  2295,  2339. 

Howell,  4  John.  296 ;  Turpin  r.  State,  k  Penn.  v,  Hurson,  Addis.  R.  334. 

4  Blackf.  72;  Stete  v.  Mainor,  6  Ired.  I  State  t;.  Egan,  10  La.  R.  698 ;  R. 

340  ;  post,  §  2339,  2483,  2503,  3199.  v.  Scott,  8  Bur.  1262;  Klein  v.  People, 

h  Com.  V.  Manson,  2  Ashm.  R.  31 ;  31  N.  Y.  229.   Post,  §  2483,  3199. 

Stete  V.  Covington,  4  Ala.  603;  Stete  m  Ante,  §  242-251;  post,  §  2295. 

r.  Tom,  2  Dev.  669 ;  U.  S.  v.  Cole,  5  n  R.  v.  Gompertz,  9  Q.  B.  824.  Post, 

McLean,  513 ;  R.  v.  Gompertz,  9  Q.  B.  §  3359. 

824.    Post,  §  2339,  3199.  o  Young  v.  R.  3  T.  R.  103-106;  R. 

t  Breckenbridge's  Miscellanies,  223.  t*.  Clarke,  2  East,  2;  2  Camp.  132. 
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two  be  improperly  found  guilty  separately  on  a  joint  indictment, 
the  objection  may,  in  general,  be  cured  by  producing  a  pardon, 
or  entering  a  nolle  prosequi  as  to  the  one  of  them  who  stands 
second  on  the  verdict. 

Death  of  one,  —  Where  two  persons  are  indicted  for  a  con- 
spiracy, and  one  of  them  dies  before  the  trial,  and  it  proceeds 
against  both,  it  is  no  mistrial,  and  entry  of  a  suggestion  of  the 
death  on  the  record  is  unnecessary./? 

Several  receivers.  —  Although  as  a  rule  several  receivers  can- 
not be  jointly  charged  in  the  same  count  with  separate  and 
distinct  acts  of  receiving,  q  yet  it  is  too  late,  after  verdict,  to  ob- 
ject that  they  should  have  been  indicted  separately,  r 

Concert  Justifies  joinder,  —  Although  the  acts  are  several,  yet 
there  can  be  no  exception  to  a  joinder,  if  concert  be  inferred. 
And  this  is  good  though  the  only  evidence  for  the  prosecution  is 
of  separate  acts,  at  separate  times  and  places,  done  by  several 
persons  charged  as  accessaries  upon  which  a  conviction  is  had.  s 

4.  Severance  on  Trial, 

§  433.  Where  several  persons  are  jointly  indicted,  they  may 
be  tried  separately,  at  the  election  of  the  conunonwealth  to  do 
so.  The  latter  may  sever  as  a.  matter  of  right ;  but  the  question 
of  severance  is  usually  and  properly  raised  by  the  defendants 
themselves,  t  Where  they  elect  to  be  tried  separately,  and 
where  the  application  is  granted  by  the  court,  the  prosecuting 
officer  may  elect  whom  he  will  try  first,  u  which,  however,  in 
New  York,  is  entirely  at  his  discretion,  v 

They  cannot  claim  separate  trials  as  a  matter  of  right,  although 
they  sever  in  their  pleas ;  but  the  court  in  its  discretion  may 
allow  them  to  be  tried  separately,  w    After  the  jury  have  been 

;>  R.  V.  Kenrick,  5  Ad.  &  £1.  N.  S.  People  v.  Stockbam,  Ibid.  424 ;  Slay 

(5  Q.  B.)  49.  V.  Com.  12  Casey,  305. 

q  R.  r.  Pulham,  9  C.  &  P.  2S1.  v  Patterson  v.  People,  46  Barbour, 

r  R.  0.  Hayes,  2  M.  &  Rob.  156.  25.     See  as  to  misdemeanors,  People 

s  R.  9.  Barber,  1  Car.  &  Kb.  442 ;  t7.  White,  55  Barboar,  606. 

but  see  post,  §  435  a ;  ante,  §  430.  to  Hawkins  v.  State,  9  Ala.  137;  U. 

t  Curran*s  case,  7  Gratt.  619.  Post,  S.  v,  Collyer  et  al.  Wbarton  on  Hom- 

§3199.  icide.  Appendix;  see  Com.  v.  Man- 

u  Jones  V,  State,  1  Kelly,  610 ;  Peo-  son,  2  A^mead,  31 ;  State  v.  Wiae,  7 

pie  V.  Mclntyre,  1  Parker  C.  C.  371;  Richards.  412  ;  State  v.  Conley,  89 
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sworn,  and  part  of  the  evidence  heard,  it  is  too  late  for  either 
defendant  to  demand  a  separate  trial,  x  The  law,  that  defend-* 
ants  jointly  indicted  may  be  tried  separately,  does  not  extend 
to  informations,  and  the  matter  is,  as  at  common  law,  within  the 
diacretion  of  the  court,  y 

Where  the  defences  of  joint  defendants  are  antagonistic,  it  is 
proper  to  grant  a  severance,  z  And  this  is  eminently  the  case 
where  one  joint  defendant  has  made  a  confession  implicating 
both,  and  which  the  prosecution  intends  to  o£Fer  on  trial,  a  In 
conspiracy  and  riot,  which  are  necessarily  and  exclusively  joint, 
there  can  at  common  law  be  no  severance,  b 

l^See  as  to  Virginia  Practice^  Code  1866,  chap,  ccviii.  §  15.] 

[In  Ohio  by  statute  joint  defendants  can  claim  separate  trials  by 

right.     Crim.  Proc.  §  153.] 

5.   Verdict  and  Judgment. 

§  434.  Joint  defendants  may  be  convicted  of  different  grades,  e 
Thus,  where  two  or  more  defendants  are  jointly  charged  in  the 

Maine  (4  Heath),  78;  State  v.  Mc- 
Grew,  18  Richards.  316;  Wade  v. 
State,  40  Ala.  74 ;  Parmer  r.  State,  41 
Ala.  416;  State  v.  O'Brien,  7  Rh.  Is. 
836.  When  the  wife  of  one  defendant 
is  a  witness  for  the  others,  see  Com.  v. 
Manson,  snpra ;  Com.  v.  Easland,  1 
Mass.  15;  post,  §  768.  But  at  com- 
mon law,  a  severance  will  not  be 
g;ranted  to  enable  one  defendant  to  be 
a  witness  for  the  other ;  as  even  on 
separate  trials,  this  result  could  not  be 
reached.  U.  S.  v,  Gibert,  2  Sumner, 
19.  When,  however,  there  is  no  evi- 
dence against  a  particular  defendant, 
or  the  evidence  is  but  slight,  the  court 
may  direct  an  acquittal  of  such  de- 
fendant, so  as  to  rehabilitate  him  as 
a  witness.  Com.  v.  Eastman,  1  Cush. 
189;  State  v.  Roberts,  15  Mo.  28; 
post,  §  790,  3199,  3859. 

X  McJnnkins  v.  State,  10  Indiana, 
140. 

y  Lawrence  v.  State,  10  Ind.  458. 

z  Roach  V,  State,  5  Cold.  (Tenn.) 
89. 


a  Com.  V.  James,  99  Mass.  438. 

h  Com.  V.  Manson,  supra;  ante,  § 
481. 

c  Post,  §  8199;  Shouse  v.  Com.  5 
Barr,  83;  State  v,  Arden,  1  Bay,  487; 
Brown  v.  State,  28  Geo.  209;  Klein 
17.  People,  31  N.  Y.  (4  Tiffany),  229; 
White  V.  People,  82  N.  Y.  (5  Tiffany), 
465;  R.  0.  Butterworth,  R.  &  R.  520. 
^  It  remains  to  consider  how  far  aver^ 
ments  charging  defendants  with  a  joint 
offence  are  divisible.  These  aver- 
ments of  joint  offences  are  divisible 
(as  to  the  degree  of  criminality  in  the 
several  persons  charged)  where  the 
offence  is  of  such  a  nature  as  that  the 
defendants  may  act  a  different  part  in 
the  transaction  ;  and  if  the  evidence 
affects  them  differently,  the  judge  may 
select  such  parts  as  are  applicable  to 
each,  and  leave  their  cases  separately 
to  the  jury.  And  it  was,  accordingly, 
held  by  the  judges  in  the  case  of  But- 
terworth, Braithwaite,  and  Moss,  who 
were  indicted  for  a  burglary,  in  break- 
ing into  the  dwelling-house  of  W.  K. 
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same  indictment  with  murder,  it  is  competent  to  the  jury  to  find 
one  guilty  of  murder,  and  another  of  manslaughter,  andi>n  such 
a  verdict  being  rendered  it  will  not  be  disturbed  by  the  court  as 
irregular,  d  So,  also,  in  assault  and  battery,  one  may  be  found 
guilty  of  assault,  and  another  of  battery,  e  A  fortiori  a  vercjict 
is  good  in  ordinary  cases  where  the  jury  convict  one,  and  acquit 
or  disagree  as  4o  the  other.  / 

On  an  indictment  against  three,  a  joint  verdict  finding  each 
defendant  guilty  by  name,  is  in  substance  a  distinct  verdict 
against  each  defendant,  g 

Where  one  of  several  defendants  is  tried  alone,  he  may  be 
convicted  alone ;  nor  is  it  ground  of  exception  that  the  others 
who  were  jointly  indicted  were  not  tried,  h 

§  435.  Sentence.  —  In  an  indictment  against  two  or  more,  the 
charge  is  several  as  well  as  joint ;  i  so  that  if  one  is  found  guilty, 
in  the  night-time,  and  ttealing  therein    from  the  evidence  that  Mary  Messing- 


to  the  value  of  40«.,  that  upon  such  an 
indictment  the  offence  of  one  might  be 
aggravated  by  burglary  in  him  alone; 
because  he  might  have  broken  the 
house  in  the  night,  in  the  absence  and 
without  the  knowledge  of  the  others,  in 
order  to  come  afterwards  and  effect  the 
larceny,  and  the  others  might  have 
joined  in  the  larceny  without  knowing 
of  the  previous  breaking;  and,  accord- 
ingly, there  was  judgment  against 
Moss  for  the  burglary  and  capital  lar- 
ceny, and  against  the  other  two  for  the 
capital  larceny.  Russell  &  Ryan  C. 
C.  520.  But  it  is  important  to  observe, 
says  Gabbett  (2  Grim.  Law,  416),  first, 
that  this  was  a  single  or  continuing 
transaction,  in  which  all  the  defendants 
joined  or  cooperated;  and,  secondly, 
that  the  judgment,  as  against  all  the 
prisoners,  was  for  a  capital  felony  and 
the  same ;  and  it  is  distinguishable  in 
these  respects  from  the  case  of  Mary 
and  John  Messingham,  where  the  de- 
fendants were  charged  jointly  with  re- 
ceiving stolen  goods;  and  it  was  de- 
cided, on  a  case  reserved,  that  as  on 
the  joint  charge  it  was  necessary  to 
prove  a  joint  receipt,  and  as  it  appeared 
340 


ham  was  absent  when  John  Messingham 
received  the  goods,  her  receipt  after- 
wards was  to  be  considered  as  a  sep- 
arate transaction,  and  the  conviction 
therefore  wrong.  1  Moody  C.  C.  257. 
In  such  case,  judgment  may  be  given 
against  the  party  who  is  proved  to 
have  committed  the  first  felony  in 
order  of  time,  but  the  other  must  be 
acquitted.  Regina  v.  Dovey,  2  Deni- 
son  C.  C.  86;  4  Cox  C.  C.  428;  2 
Eng.  Law  &  £q.  Rep.  582."  2  Benn. 
&  Heard  Lead.  Cases,  138. 

d  U.  S.  V.  Harding,  1  Wal.  Jun. 
127;  Mask  v.  State,  32  Mistf.  (3 
Georg.)  406;  but  see  Hall  v.  State, 
8  Ind.  439.    Post,  §  621,  3199. 

e  White  v.  People,  82  N.  Y.  465. 

/  See  K  V.  Cooke,  supra,  §  431 ; 
Com.  V.  Cook,  6  S.  &  R.  577;  Com.  o. 
Wood,  12  Mass.  313. 

g  Fife  v.  Commonwealth,  29  Penn. 
St.  R.  429. 

h  Ante,  §  431,  and  cases  cited;  State 
V.  Clayton,  11  Rich.  581 ;  Com.  v.  Mc- 
Chord,  2  Dana,  243. 

t  State  V.  Smith,  2  Iredell,  402. 
Thus,  when  two  are  charged  with  an 
assault,  it  is  not  a  variance  that  the 
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judgment  may  be  rendered  against  him,  although  one  or  more 
may  b^acquitted.  To  this  rule  there  are  exceptions,  as  in  case 
of  conspiracy  or  riot,  to  which  the  agency  of  two  or  more  is 
essential ;  but  violations  of  the  license  law,  not  being  within  the 
reason  of  these  exceptions,  come  under  the  general  rule.y 

One  defendant  on  an  indictment  is  not  liable  for  the  costs  of 
others  jointly  indicted  with  him.  k  But  in  Virginia  only  one 
clerk's  or  attorney's  costs  are  to  be  collected  on  a  joint  verdict.  I 

Where  several  persons  are  jointly  indicted  and  convicted,  they 
should  be  sentenced  severally,  m  and  the  imposition  of  a  joint 
fine  is  erroneous,  n 

§  436  a.  Chiilt  as  to  separate  acts.  —  But  to  justify  a  joint 
verdict,  the  act  proved  must  be  joint.  One  ofifence  proved 
against  one  defendant,  and  a  subsequent  offence  against  another, 
cannot  justify  a  conviction,  unless  the  offences  are  overt  acts  of 
treason  or  conspiracy,  which  is  chft*ged  as  such,  o  Thus  two 
defendants  cannot  be  convicted  upon  proof  that  each  one  com- 
mitted an  act  constituting  an  offence  similar  to  the  act  charged 
in  the  indictment.^  And  so  a  man  and  a  woman  cannot  be 
jointly  convicted  of  a  single  act  of  adultery,  upon  the  admission 
by  one  of  an  act  of  adultery  committed  at  one  time,  and  an 
admission  by  the  other  of  an  act  of  adultery  committed  at 
another  time,  q 

In  England,  however,  it  is  said,  that  when  there  is  a  joint  con- 
viction for  separate  acts,  the  conviction  may  be  sustained  as  to 
the  party  proved  to  have  committed  the  first  felony  in  order  of 
time,  r 

proof   goes   only  to  one.      Com.  v.        m  Waltzer  v.  State,  8  Wis.   785; 

O'Brien,  107  Mass.  208;  Com.  v.  Grif-  Straughan  v.  State,  16  Ark.  87;  Curd 

fin,  21  Pick.  528;  Jennings  v.  Com.  r.  Com.  14  B.Monroe, 886.  Post, §8420. 
105  Mass.  586;  R.  v.  Carson,  R.  &  R.        n  State  v.  Gay,  10  Mo.  440;  Curd 

308.    Post,  §3420.  v.  Com.  14  B.  Mon.  886;    State  v. 

J  Com.  r.  Griffin,  3  Cush.  528.     As  Berry,  21  Mo.  (6  Bennett)  504.    Post, 

to  adultery,  see  State  v.  Lyerly,  7  Jones  §  8420. 
N.  C.  169.  o  Ante,  §  480;  post,  §  8199;  R.  v. 

k  State  V.  McO'Blenis,  21  Mo.  (6  Hempstead,  R.  &  R.  844 ;  R.  v,  Pul- 

Bennett)  272;  Moody  ».  People,  20  ham,   9  C.  &  P.  281;  but  see  R.  r. 

HI.  815.  Barber,  supra,  §  482. 

I  Com.  V.  Sprinkle,  4  Leigh,  650;        p  Stephens  v.  State,  14  Ohio,  886. 
see  Calico  v.  State,  4  Pike,  430;  Sear        q  Com.  v,  Cobb,  14  Gray,  57. 
right  V.  Com.  18  S.  &  R.  801.  r  R.  r.  Gray,  2  Den.  C.  C.  87. 
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XVra.  LIMITATION  OF  PROSECUTIONS. 


As  TO  FIKDIHO  OF  BILL,  §  486. 

(a.)  United  SUtes,  $  436. 

GeNEIUL    COKSTRUCnON  OF  STATUTES. 

(a.)  To  be  liberal  to  defendanto,  444  a. 
(b.)  Need  not  be  specially  pleaded,  §  446. 
(c.)  Pleading  of  Ume,  $  446. 
(<2.)  Pleading  of  exceptions,  §  447. 


(e.)  Effect  of  defective  indictm^t,  §  448* 
(/.)  Statute  operates  onlj  on  specified  of- 
fences, §  449. 
ig.)  Time  of  running,  §  449  a. 
(A.)  EquiUble  extension  of  sUtnte,  §  448  6. 
{%.)  Fraud  as  intercepting  sUtnte,  §  449  c. 

3.  As  TO  TIME  OF  TRIAL,  §  460. 


1.  As  to  finding  of  Bill. 
United  States. 

§  436.  (a.)  No  person  or  persons  shall  be  prosecuted,  tried,  or  pun- 
ished for  treason  or  other  capital  offence  aforesaid,  wilinl  murder  or 
.forgery  excepted,  unless  the  indictment  for  the  same  shall  be  found  bj 
a  grand  jury  within  three  years  next  after  the  treason  or  capital  offence 
aforesaid  shall  be  done  or  committed ;  nor  shall  any  person  be  prose- 
cuted, tried,  or  punished  for  any  offence  h  not  capital,  nor  for  any  fine 
or  forfeiture  under  any  penal  ^tute,  c  unless  the  indictment  or  infor- 
mation for  the  same  shall  be  found  or  instituted  (f  within  two  years 
from  the  time  of  committing  the  offence,  e  or  incurring  the  fine  or  forfeit- 
ure aforesaid:  Provided^  That  nothing  herein  contained  shall  extend 
to  any  person  or  persons  fieeing  from  justice.^  (Act  April  30, 
1790,  §  32.) 


h  This  applies  to  offences  under  sub- 
sequent statutes ;  Johnson  v.  United 
States,  S  McLean,  89;  Adams  r. 
Woods,  2  Cr.  S4S;  United  States  v. 
Ballard,  8  McLean,  469;  United  States 
V.  Wliite,  b  Cr.  C.  C.  78;  and  to  com- 
mon law  offences  in  the  District  of 
Columbia;  United  States  v.  Slacum,  1 
Cr.  C.  C.  486;  United  States  v.  Porter, 
2  Ibid.  60;  U.  S.  v.  Watkins,  8  Ibid. 
442. 

c  A  qui  tarn  action  on  the  act  pro- 
hibiting the  slave  trade  is  within  the 
limitation.  Adams  t;.  Woods,  2  Cr.  386. 
So  is  an  action  for  a  penalty  under 
the  consular  act  of  1808.  Parsons  v. 
Hunter,  2  Sumn.  419.  The  two  years' 
limitation  of  suits  for  penalties  is  re- 
pealed by  implication  by  act  of  28th 
February,  1889,  which  extends  the 
time  to  five  years.  Stimpson  v.  Pond, 
2  Curt.  C.  C.  502.  See  title  Fines, 
Penalties,  and  Forfeitures,  11. 
842 


d  The  finding  of  an  informal  pre- 
sentment is  not  sufficient  to  take  the 
case  out  of  the  statute.  United  States 
V.  Slacum,  1  Cr.  C.  C.  485.  Nor  will 
a  former  indictment  on  which  a  noUe 
prosequi  was  entered.  United  States 
V.  Ballard,  3  McLean,  469. 

e  The  limitation  may  be  specially 
pleaded,  or  it  may  be  taken  advantage 
of,  either  by  demurrer,  or  on  the  gen- 
eral issue.  United  States  v.  Watkins, 
8  Cr.  C.  C.  422;  United  States  v. 
White,  5  Ibid.  88,  60,  868.  See  Com- 
monwealth V,  Hutchinson,  2  Pars.  458. 
It  runs  in  favor  of  an  offender,  although 
it  was  not  known  to  the  United  States, 
or  any  of  their  officers,  that  he  was  the 
person  who  committed  the  offence. 
United  States  v.  White,  5  Cr.  C.  C.89. 

g  A  fleeing  from  justice  does  not 
necessarily  import  a  fleeing  from  prose- 
cution begun.  United  States  v.  Smith, 
4  Day,  128.    A  person  may  flee  from 
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No  person   shall  be  prosecuted,  tried,  or  punished  for   ihe  capital 
offences  set  forth  in  the  act  to  which  this  act  is  an  addition,  unless  the 


justice  though  no  process  was  issued 
against  him.  United  States  v.  White, 
5  Cr.  C.  C.  89.  The  defendant  is 
not  entitled  to  the  benefit  of  the  lim- 
itation, if  within  the  two  years  he 
left  any  place,  or  concealed  himself,  to 
avoid  detection  or  punishment  for  any 
offence ;  S.  C.  Ibid.  78 ;  although  he 
should  within  the  two  years  have  re- 
turned openly  to  the  place  where  the 
offence  was  committed,  so  that,  with 
ordinary  diligence  and  due  means,  he 
might  have  been  arrested.  S.  C.  Ibid. 
•  116.  Such  a  fleeing  from  justice  need 
not  be  averred  in  the  indictment. 
Ibid. 

In  Vondersmith's  case  (Phil.,  April, 
1859),  Judge  Cadwalader  charged  the 
jury  as  follows :  — 

"  The  act  of  congress  of  80th  April, 
1 790,  provided  for  the  punishment  of 
certain  crimes  defined  or  specified  in 
it,  some  of  which  were,  and  others 
were  not  made  capital  offences.  The 
offences  made  capital  were  treason, 
wilful  murder  in  places  within  the 
exclusive  jurisdiction  of  the  United 
States,  certain  crimes,  including  mur- 
der committed  on  the  high  seas,  defined 
in  the  act  as  piracy,  forging  public 
securities  issued  in  the  name  of  the 
United  States,  and  the  forcible  rescue 
of  persons  convicted  of  treason,  mur- 
der, or  any  other  capital  crime.  The 
3  2d  section  enacts  *that  no  person 
shall  be  prosecuted,  tried,  or  punished 
for  treason  or  other  capital  offence 
aforettaid^  wilful  murder  or  forgery  ex- 
cepted, unless  the  indictment  for  the 
same  shall  be  found  by  a  grand  jury 
within  three  years  liext  after  the  trea- 
son, or  other  capital  offence  aforesaidy 
shall  be  done  or  committed ;  nor  shall 
any  person  be  prosecuted,  tried,  or 
punished  for  an  offence,  not  capital,  nor 
for  any  fine  or  forfeiture  under  any 


penal  statute,  unless  the  indictment, 
or  information  for  the  same,  shall  be 
found,  or  instituted,  within  two  years 
from  the  time  of  committing  the  of- 
fence or  incurring  the  forfeiture  afore- 
said; provided  that  nothing  herein 
contained  shall  extend  to  any  person 
or  persons  fleeing  from  justice.'  The 
supreme  court  has  decided  that  the 
limitation  of  time  for  the  prosecutions 
for  fines  or  forfeitures  under  the  lat- 
ter clause  of  the  act  extends  to  pros- 
ecutions for  penalties  afterwards  cre- 
ated. 2  Cranch,  386.  The  limita- 
tion of  two  years  for  the  prosecution 
of  offences  not  capital  must  extend, 
therefore,  to  offences  afterwards  made 
the  subject  of  criminal  prosecution. 
Prosecutions  for  these  offences  are 
provided  for  in  the  same  sentence, 
and  by  the  same  words,  as  fines  and 
forfeitures.  Therefore  the  limitation 
of  two  years  in  the  act  of  1790  in- 
cludes the  offences  not  capital  which 
were  made  felony  by  the  subsequent 
acts  of  1828  and  1825,  unless  offences 
of  the 'denomination  of  forgery,  though 
not  capital,  are  excepted  by  the  words 
of  exception  in  the  prior  clause  of  the 
act  of  1790. 

'*  This  prior  clause  differs  from  that 
which  was  the  subject  of  consideration 
by  the  supreme  court,  in  the  intro- 
duction of  the  word  aforesaid,  which  is 
twice  used.  Literally,  the  wilful  mur- 
der and  forgery  which  are  excepted 
firom  the  limitation  in  this  prior  clause, 
are  such  wilful  murder  and  forgery 
only  as  had  been  made  offences  in 
prior  parts  of  the  act.  An  exception 
ordinarily  does  not  include  a  particu- 
lar subject  not  embraced  in  the  defi- 
nition of  the  general  subject  out  of 
which  it  is  taken.  Nevertheless,  if 
this  had  been  an  act  of  a  legislature 
of  one  of  the  states  of  our  Union,  hav- 
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indictment  for  the  same  is  foand  by  a  grand  jury  within  five  years  after 
such  capital  offence  is  committed.  (Act  of  July  25, 1868,  §  1.) 


ing  a  system  of  crimintA  Junsprudencey 
and  likewise  a  general  power  of  legis- 
lotion  as  to  crimes,  I  should  think  that 
this  exception  of  wilful  murder  and 
forgery  designated  the  whole  class  of 
offences  embraced  in  those  respective 
denominationsi  and  that  the  legislative 
meaning  of  the  words  was  that  there 
should  be  no  limitation  of  time  for 
prosecutions  of  stick  offences.  Many 
reasons  on  the  face  of  the  act  for  such 
an  interpretation  of  it  might  be  sug- 
gested, and  the  word  aforesaid^  as  used 


clause  of  the  act  can  be  safely  disre- 
garded. 

«With  great  doubt  upon  the  sub- 
ject, in  the  absence  of  all  pertinent 
authority  except  the  single  decision  in 
2  Cranch,  which  has  been  mentioned, 
I  instruct  you  that  the  limitation  of 
time  contained  in  the  act  of  1 790  ap- 
plies to  the  crimes  in  question,  which 
are  made  felonies,  but  not  capital  of- 
fences, by  the  acts  of  1823  and  1825. 

"  But  if  you  believe,  as  you  proba- 
bly do,  that  the  defendant  Jled  from 


in  it,  might,  under  such  a  system  of  justice  on  the  19th  of  February,  1864, 


government,  be  reconcilable  with  such 
an  interpretation.  But  whatever  opin- 
ion may  have  prevailed  in  congress 
at  the  date  of  the  act  of  1790,  there 
is  no  iedeml jurisprudence ;  and,  there- 
fore, no  offence  against  the  United 
States  could  legally  constitute  a  crime 
until  made  such  by  an  act  of  legisla- 
tion. We  are  bound  to  presume  that 
the  act  was  passed  with  a  knowledge, 
in  this  respect,  of  the  law.  A  mis- 
take of  law  cannot  be  imputed  to  leg- 
islators, unless  it  is  apparent  in  the 
language  of  their  legislation,  and  even 
when  their  language  seems  to  indicate 
it,  it  should  never  be  imputed  without 
extreme  caution.  In  the  present  in- 
stance, no  such  mistake  on  the  sub- 
ject is  apparent ;  and,  therefore,  none 
should  be  ipiputed.  Now,  neither  the 
crime  of  wilful  murder,  nor  that  of  for- 
gery, as  an  offence  against  the  Unit- 
ed States,  could  be  cognizable  as  a 
capital  offence  aforesaid,  unless  it  had 
been  provided  for  in  this  act,  because  it 
was  the  first  act  in  the  federal  code  of 
criminal  legislation.  Supposing,  there- 
fore, that  the  question  could  be  re- 
lieved, as  possibly  it  might,  of  the  ef- 
fect of  the  single  word  capital,  I  do 
not  see  how  the  word  aforesaid  in  this 
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the  time  between  this  date  and  the 
finding  of  these  bills  of  indictment  in 
the  next  following  month  of  March, 
should  be  disregarded.  The  counsel 
for  the  prosecution  have  asked  me  to 
instruct  you  that,  under  the  words  of 
the  act  of  1 790,  you  can  go  back  still 
further  to  the  7th  of  February,  when 
the  defendant  was  first  arrested  by  the 
deputy  marshal,  which  they  say  was 
the  time  when  the  prosecution  was 
instituted.  The  words  of  the  act  in 
the  clause  in  question  are,  unless  the 
indictment  or  information  *■  shall  be 
found  or  instituted  within  two  years,* 
&c.  But  I  am  of  opinion  that  the 
word  instituted  applies  to  the  proceed- 
ing by  information,  and  the  word 
found,  to  a  proceeding  by  indictment. 
This  opinion  is  confirmed  by  a  recur- 
rence to  the  phraseology  of  the  prior 
clause  of  the  act.  Consequently,  I  do 
not  think  that  the  prosecution  can  go 
back  to  a  date  prior  to  that  of  the 
defendant's  flight  on  the  19th  of  Feb- 
ruary, 1854.  I  advise  you,  therefore, 
if  you  view  the  evidence  as  I  do,  to 
take  this  date  as  the  time. 

"  Under  these  views,  the  prosecution 
under  the  two  indictments  upon  the 
original  Russell  papers  is  barred  by 
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The  time  for  findiDg  indictineDts  in  the  courts  of  the  United  States,  in 
the  late  rebel  states,  for  offences  cognizable  by  said  courts ;  and  which 
may  have  been  committed  since  said  states  went  into  rebellion,  be,  and 
hereby  is,  extended  for  the  period  of  two  years,  from  and  after  said 
states  are,  or  may  be  restored  to  representation  in  congress  :  Provided, 
however,  that  the  provisions  hereof  shall  not  apply  to  treason  or  other 
political  offences.  (Act  of  March  3,  1869.  As  to  effect  of  this  act  see 
post,  §  444  a  (close  of  note  b), 

[^For  purposes  of  condensation,  the  remaining  statutes  heretofore  given 
on  this  topic  are  here  omitted;  they  will  be  found  in  the  M  ed. 
§  436-444 

2.  Construction  of  Statutes. 
(a.)  Construction  to  he  liberal  to  Defendant. 

§  444  a.  A  mistake  is  sometimes  made  in  applying  to  statutes  of 
limitations  in  criminal  suits  the  construction  that  has  been  given 


lapse  of  time.  The  two  indictments 
upon  the  subsequent  Russell  powers  of 
attorney  of  the  year  1853,  are  not  in 
any  manner  affected  by  lapse  of  time. 
The  two  other  indictments,  which  are 
those  in  the  Lytle  case,  require  more 
particular  consideration.  As  to  the 
papers  mentioned  in  these  indictments, 
no  act  of  the  defendant  appears  to 
have  been  performed  in  this  district 
after  the  19th  of  February,  1852,  when 
they  were  transmitted  by  letter  to 
Washington.  His  flight,  according  to 
the  testimony  which  I  have  already 
quoted,  occurred  on  the  same  day  of 
the  same  month,  in  the  year  1854. 
Unless  the  19th  of  February,  1854,  was 
'within  two  years  from'  the  19th  of 
February,  1852,  in  the  sense  in  which 
the  words  of  limitation  are  used  in  the 
act  of  1790,  the  prosecution  under 
these  two  indictments  is  barred.  I 
should  haye  had  no  doubt  that  an  in- 
dictment found  on  the  second  anniver- 
sary was  too  late,  if  it  had  not  been 
for  the  contrast  of  the  phraseology  in 
the  two  clauses  of  the  3  2d  section  of 
the  act  of  1 790.    The  prior  clause  bars 


prosecutions  in  certain  cases,  unless  the 
indictment  is  found  *  within  three  years 
next  after  the '  offence  committed.  The 
subsequent  clause  now  in  question  bars 
the  prosecution,  unless  the  indictment 
is  found  within  two  years  from  the  time 
of  committing  the  offence.  If  either 
phraseology  had  been  adopted  in  both 
clauses,  the  prosecution  would  be 
barred.  The  only  question  is,  whether 
the  contrast  in  phraseology  warrants  a 
distinction  which,  in  the  interpretation 
of  this  act,  would,  under  one  of  its 
clauses,  include,  and,  under  the  other 
clause,  exclude  the  anniversary.  This 
would  be  contrary  to  established  rules 
for  interpreting  statutes  of  limitation. 
See  5  Barnw.  &  Alders.  215;  3  Brod. 
&  Bing.  227;  10  Serg.  &  Raw.  211; 
1  Watts,  17;  3  Harris  &  McH.  258, 
289,  294,  297,  301,  317;  6  Cranch  Cir- 
cuit Court  Rep.  Such  statutes  are 
so  construed  that  the  application  of 
their  several  clauses  may,  if  possible, 
be  uniform,  notwithstanding  variances 
in  their  phraseology.  I  am,  therefore, 
of  opinion  that  the  prosecution  under 
these  two  indictments  is  barred." 
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to  statutes  of  limitation  in  civil  suits.  The  two  classes  of  stat- 
utes, however,  are  essentially  different.  In  civil  suits  the  statute 
is  interposed  by  the  legislature  as  an  impartial  arbiter  between 
two  contending  parties.  In  the  construction  of  the  statute,  there- 
fore, there  is  no  intendment  to  be  made  in  favor  of  either  party. 
Neither  grants  the  right  to  the  other ;  there  is  therefore  no  grantor 
against  whom  the  ordinary  presumptions  of  construction  are  to 
be  made.  But  it  is  otherwise  when  a  statute  of  limitation  is 
granted  by  the  state.  Here  the  state  is  the  grantor,  surrendering 
by  act  of  grace  its  right  to  prosecute,  and  declaring  the  offence 
to  be  no  longer  the  subject  of  prosecution.  The  statute  is  not  a 
statute  of  process,  to  be  scantily  and  grudgingly  applied,  but  an 
amnesty,  declaring  that  after  a  certain  time  oblivion  shall  be  cast 
over  the  offence  ;  that  the  offender  shall  be  at  liberty  to  return 
to  his  country,  and  resume  his  immunities  as  a  citizen,  and  that 
from  henceforth  he  may  cease  to  preserve  the  proofs  of  his  inno- 
cence, for  the  proofs  of  his  guilt  are  blotted  out.  Hence  it  is  that 
statutes  of  limitation  are  to  be  liberally  construed  in  favor  of  the 
defendant,  not  only  because  such  liberality  of  construction  belongs 
to  all  acts  of  amnesty  and  grace,  but  because  the  very  existence 
of  the  statute  is  a  recognition  and  notification  by  the  legislature  of 
the  fact  that  time,  while  it  gradually  wears  out  proofs  of  inno- 
cence, has  assigned  to  it  fixed  and  positive  periods  in  which  it 
destroys  proofs  of  guilt,  a  Independently  of  these  views,  it  must 
a  This  is  powerfully  exhibited  in  a  supply  the  place  of  the  muniments  his 
famous  metaphor  by  Lord  Plunkett,  of  scythe  has  destroyed."  In  other  toords, 
which  it  is  said  by  Lord  Brougham  the  defence  of  the  statute  of  limitations 
(Works,  &c.  Edinb.  ed.  of  1872,  iv.  is  one  not  merely  of  technical  process,  to 
341),  that  '^  it  cannot  be  too  much  ad-  he  grudgingly  applied,  but  of  right  am2 
mired  for  the  perfect  appropriateness  vnse  reason,  and,  therefore,  to  be  gen- 
of  the  figure,  its  striking  and  complete  erously  dispensed.  The  same  thought 
resemblance,  as  well  as  its  raising  be-  is  to  be  found  in  another  great  orator : 
fore  us  an  image  previously  familiar  to  \dfi9  94  fMi  koX  rhv  rqt  wpo8§fffJat  rSfuw 
the  mind  in  all  particulars,  except  its  •  •  •  •  ^oku  yip  /mi  koI  6  26\mv  M^vhs 
connection  with  the  subject  for  which  ^^^'^  *"«*«  ^**^»^  «^^''»  ^  '"•«'  M^  *™**^ 
it  is  so  unexpectedly  but  naturally  in-  4'«^«^«  ^f^'-  «« /^^  7^  iiutwii^poa 
troduced."  "Time,"  so  runs  this  cele-  '««^  ri  Wrrt  Inj  ^d-aro  # Ti^ai  €J(nrpaf«r- 
brated  passage,  "with  his  scythe  in  his  ^~:  ««Ta  d^  r^ri^cu^o^  W  rkr  xp^w^ 
hand,  is  ever  mowing  down  the  evi-  M^^^4cr^o,  ix^o.iir^.  ir«J 
J  *  x-xi  1        *  1         .1  «M«  «rfi5^  oovyaror  ryiw  ok  tows  Tf  ov/i- 

dencesof  t.  le;  wherefore  the  w»dom    ^^^„  ^  ^^^  ^„<^,^^  ^.j  ^,_  ,^ 

of  the  law  plants  in  his  other  hand  the  ^^,  j^j  „^,  f^„^  fc„,  ^^^^  ^ 

hour-glaw,  by  which  he  metes  out  the  „s  ,„.j,„  „a  t^^^,  _  Demosthenes, 

periods  of  that  possession  that  shall  proPhorm.  ed.  Reiske,  p.  952. 
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be  remembered  that  delay  in  instituting  prosecutions,  is  not  only 
productive  of  expense  to  the  state,  but  of  peril  to  public  justice 
in  the  attenuation  and  distortion,  even  by  mere  natural  lapse  of 
memory,  of  testimony.  It  is  the  policy  of  the  law  that  prose- 
cutions should  be  prompt,  and  that  statutes  enforcing  such 
promptitude  should  be  vigorously  maintained.  They  are  not 
merely  acts  of  grace,  but  checks  imposed  by  the  state  upon  it- 
self, to  exact  vigilant  activity  upon  its  subalterns,  and  to  secure 
for  criminal  trials  the  best  evidence  that  can  be  obtained,  h 


b  The  early  English  common  law, 
based  as  it  was  on  a  rough  iex  talionh, 
knew  nothing  of  such  limitations,  and 
even  for  some  time  after  their  intro- 
duction, they  were  viewed  as  mere 
acts  of  process,  to  be  construed  in 
doubtful  cases  against  the  defendant, 
and  not  as  acts  of  trrace.  It  is  remark- 
able that  in  this,  as  well  as  in  other 
points  connected  with  the  definition 
and  punishment  of  crime,  we  find  much 
greater  humanity  in  the  Roman  law. 
Perhaps  the  reason  may  be  found  in 
the  fact  that  the  English  system,  so  far 
as  crimes  are  concerned,  was  based  on 
the  old  Germanic  codes,  which,  while 
they  recognized  certain  rude  immuni- 
ties in  the  lords,  as  against  the  em- 
peror, vested  no  rights  whatever  in  the 
vassal,  as  against  the  lord ;  while,  on 
the  other  hand,  the  Roman  law  viewed 
all  freemen  of  the  empire,  noble  or 
simple,  as  endowed  with  equal  unalien- 
able rights,  which  no  one  could  inter- 
fere with  but  the  emperor,  and  he, 
afler  Justinian,  only  by  a  fixed  code. 
This  idea  was  adopted  by  the  countries 
accepting  the  Roman  common  law. 
See  Kostlin,  System  I.  §  128.  Hoore- 
beke  1.  c.  p.  54-59.  "  Que  le  crime  soit 
demeurd  cach^,  mdme  k  Taide  de  man- 
oeuvres employees  par  le  coupable  ou 
qu'il  ait  6t6  d^couvert;  que  le  coupable 
se  soit  absents  du  territoire  ou  qu'il  y 
soit  reste ;  qu'il  ait  ob^i  aux  appels  de 
la  justice  ou  qu'il  s'y  Foit  soustrait, 
n'iraporte;    le   ddfaut  de    poursuites, 


pendant  le  temps  fix^  par  la  loi,  n'en 
^teindra  pas  moins  Taction  publique.'* 
By  the  old  Roman  law,  the  general 
limitation  was  twenty  years.  "  L.  3  , 
D.  de  requir.  vel  absent.  (48.  17.).... 
quamcunque  cnim  quaestionem  apud 
fiscum,  si  non  alia  sit  praescriptio,  vi- 
ginti  annorum  silentio  praescribi,  Divi 
principes  voluerunt.  L.  1 2.  C.  ad  L. 
Corn,  de  fals.  (9.  22.)  Querela  falsi 
temporalibus  praescriptionibus  non  ex- 
cluditur,  nisi  viginti  annorum  excep- 
tione,  sicut  cetera  quoque  fere  crimina. 
In  embezzlements  and  {>€Culations, 
however,  in  order  to  afford  a  protec- 
tion against  frivolous  accusations,  the 
limitation  #as  reduced  to  Jive  years. 
L.  7,  D.  ad  L.  Jul.  pecul.  (48.  13.) 
and  so  as  to  other  crimes  specified  as 
follows :  L.  2.  9.  §  6.  D.  ad  L.  lul.  de 
adult.  (48.  5.)  See,  fijly,  Geib,  Lehr- 
buch,  &c.,  §81. 

The  revolution  in  the  English  com- 
mon law  in  this  respect  is  strikingly 
illustrated  by  the  equitable  exten- 
sion of  the  statute  to  cases  where  the 
prosecution  is  suspicious,  and  marked 
by  unwarrantable  delay.  See  post, 
§449  6. 

Another  important  point  here  to  be 
noticed  is  that,  by  the  Roman  common 
law,  these  statutes,  being  acts  of  grace 
or  oblivion,  and  not  of  process,  extin- 
guished all  future  prosecution.  AVhen 
once  the  statute  fell,  the  offence  was 
blotted  out,  and  could  not  be  again 
called  into  existence  at  the  caprice  of 
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(&.}  Statvie  need  not  be  specially  pleaded. 
§  445.  Although  on  this  point  there  has  been  some  faltering* 
the  rule  is  now  generally  accepted  that  the  plea  may  be  taken 
advantage  of  on  the  general  issue,  e 

(c.)  Indictment  should  aver  Offence  within  Statute,  or,  if  excluded 
by  Statute,  should,  by  strict  Practice,  aver  Facts  of  Exception. 

§  446.  On  this  topic,  also,  the  courts  have  wavered ;  and  it 
has  been  sometimes  held  that  though  the  offence,  on  the  face  of 
the  indictment,  is  outside  of  the  statute,  yet  the  prosecution  may 
prove,  without  averring  it  in  the  indictment,  that  the  defendant, 
having  fled  the  state,  was  within  the  exceptions  of  the  statute,  d 
Where  this  view  obtains,  the  fact  that  the  offence  is  on  the  face 
of  the  indictment  primd  facie  barred,  cannot  be  taken  advantage 
of  by  demurrer,  or  motion  to  quash,  nor,  a  fortiori,  by  arrest  of 
judgment.  A* 

The  more  exact  course  is  to  state  the  time  correctly  in  the  in- 


the  prince.  An  extraordinary  con- 
trast to  this  is  to  be  found  in  the  act 
.  of  congress  of  March  3,  1 869,  by  which 
the  time  for  finding  indictments  iif  the 
"  late  rebel  states  "  is  extended  for 
the  period  of  two  years  from  and  after 
said  states  are  restored  to  representa- 
tion in  congress.  So  far  as  this  statute 
undertakes  to  authorize  prosecutions 
for  offences  which  prior  statutes  of 
limitations  haye  cancelled,  it  is  not 
merely  an  ex  poM  facto  law,  and  hence 
void,  but  is  void  in  undertaking  to 
make  punishable  an  offence  which  has 
previously  been  extinguished  by  an 
act  of  grace.  This  statute  has  never 
been  judicially  invoked,  and  is  now 
practically  expired.  But  it  is  impor- 
tant here  to  touch  the  principle  as 
applicatory  to  any  future  legislative 
attempts  to  institute  prosecutions  for 
offences  which  prior  statutes  have 
cancelled. 

c  Com.  V.  Ruffner,  28   Penns.  St. 
(4  Casey)  259 ;  State  v.  Robinson,  9 
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Foster,  274  ;  McLane,  v.  State,  4  Ga. 
836  ;  U.  S.  V.  Watkins,  3  Cranch  C. 
C.  341 ;  U.  S.  V.  White,  6  Cranch,  73; 
State  V.  Hussey,  7  Iowa,  409 ;  Stat«  r. 
Bowling,  10  Humph.  52:  Hatwood  v. 
State,  8  In<l.  492;  U.  S.  v.  Smith,  4 
Day,  121  ;  R.t7.  Phillips,  R.  &  R.  369; 
though  see  Com.  v.  Hutchinson,  2  Par- 
sons, 453;  People  v.  Roe,  5  Parker 
C.  R.  231.  See  as  to  duplicity  in  such 
pleas,  U.  S.  V.  Shorey,  9  Int.  Rev. 
Rec.  201. 

d  U.  S.  V.  Cooke,  Sup.  Court  U. 
S.  1873  ;  reported  in  Am.  Law  Reg. 
Nov.  1873;  and  see  learned  note 
thereto ;  U.  S.  v.  AVhite,  5  Cranch  C. 
C.  73;  People  i».  Van  Santvoord,  9 
Cow.  655 :  State  v.  Bowling,  10 
Humph.  52;  Com.  v.  Hutchinson,  2 
Parsons,  453  ;  U.  S.  v.  Ballard,  3  Mc- 
Lean, 469. 

Ai  U.  S.  P.  Cooke ;  People  v.  Van 
Santvoord  ;  U.  S.  v.  White,  ut  supra ; 
State  V,  Howard,  15  Rich.  (S.  C.)  ; 
State  V,  Hussey,  7  Iowa,  409. 
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dictment,  and  then  aver  the  exception ;  and  this  mode  of  pleading 
is  now  generally  required,  e  Perhaps  the  conflict  may  be  re- 
duced by  appealing  to  the  tests  heretofore  asserted,/  and  holding 
that  when  the  exception  is  part  of  the  limitation,  it  must  be 
pleaded,  but  when  it  is  contained  in  a  subsequent  clause,  and  is 
clearly  matter  of  rebuttal,  then  such  particularity  is  not  needed. 

In  any  view,  a  special  averment  that  the  offence  was  committed 
within  tiie  statute,  is  unnecessary.  (/ 

(A)  Exceptions  to  Statute. 

§  447.  Whether  these  must  be  specially  averred  in  indictment, 
has  been  just  noticed. 

It  is  not  necessary  to  constitute  the  exception  of  a  person 
"  fleeing  from  justice,"  that  the  defendant  should  havQ  been  in- 
termittingly  absent  from  the  jurisdiction.  If  he  flies  from  a 
prosecution,  mere  occasional  returns  will  not  start  the  statute 
afresh,  h 

But  to  soldiers  enlisting  in  the  army  and  then  removing,  this 
exception  does  not  apply ;  i  and  the  same  reason  would  be  good 
as  to  all  removals  under  direction  of  the  state. 

(6.)  Effect  on  Statute  of  Defective  Indictment. 

§  448.  The  failure  of  such,  and  tl^e  presentation  of  a  new  and 
correct  indictment  after  the  statute  has  begun  to  run,  does  not 
revive  the  statute.  The  statute,  as  to  the  particular  offence,  was 
put  aside  by  the  commencement  of  legal  proceedings  against  the 
defendant,  and  remains  silent  until  these  legal  proceedings  ter- 
minate. And  this  termination  cannot  be  until  a  final  judgment 
is  reached  on  the  merits./ 

Of  course  much  depends  on  the  form  of  the  statute,  for  it  is 
possible  to  conceive  of  a  statute  so  couched  as  to  make  a  judg- 

e  See  ante,  §  275.  McLane  v.  State,  g  Ante,   §  295,  d7S;   though  see 

4  Ga.  335 ;  State  r.  Bobinson,  9  Foster,  State  v.  Noland,  29  Ind.  212. 

274 ;  State  v.  Bryan,  19  La.  An.  485 ;  A  U.  S.  v,  Wright,  5  Cr.  C.  C.  R.  116. 

State    V,  Bilbo,    Ibid.    76 ;   State  v,  i  Graham  v.  Com.  1  P.  F.  Smith, 

Pierce,  Ibid.  90 ;  State  v.  English,  2  Mo.  255. 

182 ;  see  Hatwood  v.  State,  18  Ind.  /  Com.  v.  Sheriff,  3  Brewster,  894  ; 

492 ;  People  v.  Miller,  12  Cal.  291 ;  Foster  v.  State,  88  Ala.  425 ;  State  v. 

State  r.  Hobbs,  39  Me.  212;  State  t;.  Johnston,  5  Jones  N.  C.  221;   State 

Rust,  8  Blackf.  195.  v,  Hailey,  6  Jones  N.  C.  42. 

/  Ante,  §  378. 
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ment  on  mere  technical  grounds  a  termination  of  the  prosecution, 
so  that  a  new  indictment  would  be  regarded  as  a  new  prose- 
cution. 

(/.)  Statute^  unle98  general^  operate%  only  an  Offences  it  specifies. 

§  449.  Statutory  words  of  description  must  be  taken  in  their 
technical  exclusive  sense,  when  it  appears  they  are  used  as 
specifications.  Thus,  "  penalty  "  has  been  held  to  include  only 
civil  suits,  k  and  "  deceit "  has  been  ruled  not  to  include,  "  con- 
spiracy ;  "  Z  on  the  other  hand,  on  reasoning  already  given,  when 
an  offence  is  described,  not  as  the  technical  term  for  a  species, 
distinguished  from  other  specific  terms,  but  as  nomen  ffeneralissi- 
mum^  then  it  is  to  have  a  wide  and  popular  construction. 

(jg.)  Time  of  running  of  Statute. 

§  449  a.  The  statute  begins  to  run  on  the  day  of  the  commis- 
sion of  the  offence,  m  "  This,"  says  Bemer,  "  is  to  be  dated  from 
the  period  when  the  crime  is  consummated,  m^  Instantaneota 
crimes,  such  as  killing  and  arson,  are  consummated  when  they 
reach  the  point  of  completion.  When  a  distinct  result  is  neces- 
sary to  completion,  t.  e.  death  to  homicide,  it  becomes  part  of 
the  crime,  no  matter  how.  long  it  may  be  delayed,  and  43  ab- 
sorbed in  the  moment  of  the  killing.  Continuous  crimes  (such 
as  the  carrying  of  concealed  weapons,  use  of  false  weights,  &c) 
endure  after  the  period  of  consummation.  With  instantaneous 
crimes,  therefore,  the  statute  begins  with  the  consummation 
(yollendung^  ;  with  continuous  crimes,  it  begins  with  the  ceasing 
of  the  criminal  act  or  neglect." 

The  statute  is  retrospective,  n 

The  procedure  which  must  be  instituted  in  order  to  save  the 
statute,  is  in  the  federal  statutes  ^^  indictment  or  information," 
and  in  the  statutes  of  most  of  the  states,  "  indictment."  "  In- 
formation," in  the  federal  statutes,  0  means  not  ^^  complaint,"  by 
prosecutor,  but  the  technical  ex  officio  information  filed  by  the 
government.    Under  such  statutes,  though  the  indictment  must 

k  State   V.  Thomas,  8    Rich.  295;  n  Com.  v.  Hutchinson,  2  Pars.  453 ; 

Stote  17.  Free,  2  Hill  S.  C.  628.  U.  S.  v.  Ballard,  8  McLean,  469 ;  but 

/  State  V.  Christianburg,  Busbee,  46.  see  Martin  v.  State,  24  Texas,  61. 

m  State  t;.  Asbury,  26  Tex.  82.  o  U.   S.    v.  Yondersmithy  ante,  f 

*     m^  Lchrbuch  d.  Strafrechts,  1871,  486,  note  ^. 
p.  801. 

850 


Digitized  by 


Google 


BOOK  I.] 


PRACTICE  UNDER  STATUTES. 


[§  449  I. 


be  found  to  prevent  the  bar  of  the  statute,  the  defendant  need 
not  be  sentenced  within  the  limitation,  o^ 

In  England,  on  the  other  hand,  and  in  jurisdictions  where 
"indictment"  or  ** information "  is  not  required,  the  usual 
warrant  issued  by  a  magistrate  on  a  preliminary  complaint  is 
enough  to  save  the  statute,  j?  And  this  is  clearly  the  case  with 
a  preientmervb  by  a  grand  jury,  though  the  indictment  was  not 
found  until  after  the  statute  expired  ;  q  and  so  also  with  a  com- 
mitment or  binding  oyer  by  a  magistrate,  r 

In  a  remarkable  case  in  Georgia,  it  was  held  that  on  an  indict- 
ment for  a  major  offence,  to  which  the  statute  does  not  apply, 
but  which  includes  a  minor  offence,  covered  and  shielded  by  the 
statute,  where  the  jury  convicted  of  the  minor  offence,  the 
statute  may  be  appli^  to  the  major  offence. « 

(A.)  Equitable  JExtension  of  the  Statute. 

§  449  6.  In  cases  of  secret  offences,  where  the  prosecutor  is 
the  sole  or  principal  witness,  and  where,  after  a  short  lapse  of 
time,  the  defendant,  unless  previously  notified,  must  in  the  na- 

within  three  months  after  the  offence 
was  committed,  was  holden  not  to  be 
sufficient,  where  the  indictment  was 
after  the  three  months,  and  the  war- 


0^  Com.  V.  The  Sheriff,  3  Brewster, 
394  (Brewster,  J.  1869). 

p  B.V.  Parker,  9  qpx  C.  C.  475; 
Leigh  &  G.  459;  State  e.  Howard,"15 
Rich.  S.  C.  274 ;  Foster  v.  Sute,  38 
Ala.  425 ;  contra,  R.  v.  Hull,  2  F.  &  F. 
16. 

q  Brock  v.  State,  22  Ga.  98;  and 
see  R.  v.  Brooks,  1  Den.  C.  C.  217 ;  2 
C.  &  K.  402 ;  2  Cox  G.  C.  436. 

r  R.  V.  Austin,  1  C.  &  K.  621.  One 
or  two  analogous  cases  under  the  Eng- 


rant  to  apprehend  or  to  commit  was 
not  produced.  R.  v.  Phillips,  R.  & 
R.  369.  In  R.  v.  Killminster,  7  Car- 
rington  &  Payne,  228,  an  indictment 
for  night  poaching  was  preferred 
against  the  defendant  within  twelve 
months  after  the  commission  of  the 
offence,  and  was  ignored;  four  years 


lish  statute  may  not  be  here  out  of    afterward    another    bill    was    found 


place.  In  R.  r.  Willace,  1  East  P.  C. 
186,  it  was  holden  upon  the  repealed 
statutes  relating  to  coin,  that  the  in- 
formation and  proceeding  before  tiie 
magistrate,  upon  the  defendant's  be- 
ing taken,  was  to  be  deemed  the 
^  commencement  of  the  prosecution  " 
within  Uie  meaning  of  those  acts. 
See  also  R.  V.  Brooks,  1  Den.  C.  G. 
217;  2  C.  &  K.  402.  But  proof  by 
parol  that  the  prisoner  was  appre- 
hended for  treason  respecting  the  coin, 


against  him  for  the  same  offence,  and 
upon  an  objection  that  the  proceeding 
was  out  of  time,  Goleridge,  J.,  doubted 
whether  the  first  indictment  was  not 
a  proceeding  sufficient  to  entitle  pros- 
ecutor to  proceed.  He  reserved  the 
point,  but  the  defendant  was  acquitted 
upon  the  merits.  See  also  Tilladam 
V,  Inhabitants  of  Bristol,  4  N.  &  M. 
166. 
s  Glark  v.  State,  12  Ga.  850. 

851 


Digitized  by 


Google 


§  450.]  INDICTMENT :  LIMITATION  OF  PROSECUTIONS.         [BOOK  I. 

ture  of  things  have  great  difficulty,  from  the  evanescent  char- 
acter of  memory,  in  collecting  evidence  aliunde  as  to  oZiit,  the 
policy  of  the  law  is  t9  compel  a  speedy  prosecution.  Emi- 
nently is  this  the  case  with  sexual  prosecutions,  especially  those 
which  are  capable  of  being  used  for  the  extortion  of  money. 
Hence  courts,  as  will  hereafter  be  seen,  look  with  disfavor  on 
prosecutions  for  rape  in  which  the  prosecutrix  does  not  make 
immediate  complaint.  And  there  are  cases,  when  the  delay  is 
marked  and  unexcused,  when  an  acquittal  will  be  directed. 
This  course  was  taken  by  a  learned  English  judge  (Alderson) 
in  a  case  of  bestiality,  where  nearly  two  years  (not  quite  the 
statutory  limitation)  was  allowed  by  the  prosecutor  to  pass  be- 
fore institution  of  proceedings,  t 

(i.)  Fraud  as  intercepting  the  Statute. 

§  449  c.  The  enumeration  of  specific  exceptions  is  exhaustive, 
and  the  statute  cannot  be  suspended  in  favor  of  the  prosecution 
by  any  allegations  of  fraud  on  the  part  of  the  defendant.  Thus, 
where  it  appears  that  an  alleged  misdemeanor  was  committed 
more  than  two  years  before  the  warrant  was  issued,  and  that  the 
defendant  was  all  the  time  a  resident  of  the  state,  the  common- 
wealth cannot  save  the  bar  of  the  statute  by  showing  that  the 
defendant  put  the  prosecutor  on  a  wrong  scent,  and  concealed 
the  crime  until  a  few  weeks  before  the  arrest,  u 

8.  As  to  the  Time  of  Trial. 

§  450.  In  several  of  the  states  restrictions  exist  requiring  trials 
in  criminal  cases  to  take  place  within  a  specified  period  after  the 
institution  of  the  prosecution.  Thus  in  Pennsylvania  :  **  If 
any  person  shall  be  committed  for  treason  or  felony,  and  shall 
not  be  indicted  and  tried  some  time  in  the  next  term  of  oyer 
and  terminer,  general  jail  delivery,  or  other  court,  where  the 
offence  is  properly  cognizable,  after  such  commitment,  it  shall 
and  may  be  lawful  for  the  judges  or  justices  thereof,  and  they 
are  hereby  required,  upon  the  last  day  of  the  term,  sessions,  or 
court,  to  set  at  liberty  the  said  prisoner  upon  bail,  unless  it  shall 
appear  to  them  upon  oath  or  affirmation  that  the  witnesses  for 
the  commonwealth,  mentioning  their  names,  could  not  then  be 

t  R.  v.  Robbins,  1  Cox  G.  C.  114.  u  Com.  v.  The  Sheriff,  S  Brewster, 

894. 
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procured ;  and  if  such  prisoner  shall  not  be  indicted  and  tried 
the  second  term,  sessions,  or  court,  after  his  or  her  commitment, 
unless  the  delay  happen  on  the  application,  or  with  the  assent 
of  the  defendant,  or  upon  trial  shall  be  acquitted,  he  or  she  shall 
be  discharged  from  imprisonment.  Provided  always,  that  noth- 
ing in  this  act  shall  extend  to  discharge  out  of  prison  any  person 
guilty  of,  or  charged  with  treason,  felony,  or  other  high  misde- 
meanor, in  any  other  state,  and  who,  by  the  confederation,  ought 
to  be  delivered  up  to  the  executive  power  of  such  state,  nor  any 
person  guilty  of,  or  charged  with  a  breach  or  violation  of  the 
laws  of  nations."  V  The  power  of  discharging  a  prisoner  under 
this  act,  it  has  been  held,  where  he  has  not  been  tried  at  the 
second  term,  is  strictly  confined  to  the  court  in  which  he  was 
indicted ;  and  the  supreme  court  will  not  interfere  if  the  commit- 
ment is  unexceptionable  on  the  face  of  it.t^^  A  prisoner  who 
stands  indicted  for  aiding  and  abetting  another  to  commit  mur- 
der, and  who  was  not  tried  at  the  second  term,  is  not  entitled  to 
be  discharged  under  the  third  section  of  the  act,  if  the  principal 
has  absconded,  and  proceedings  to  outlawry  against  him  were 
commenced  without  delay,  but  sufficient  time  had  not  elapsed  to 
complete  them,  x  A  prisoner  is  not  entitled  to  demand  a  trial  at 
the  second  term,  if  he  has  a  contagious  or  infectious  disease, 
which  may  be  communicated  in  the  court  to  the  prejudice  of 
those  present,  y 

§  461.  In  Virginia  it  is  required,  "  when  any  prisoner  com- 
mitted for  treason  or  felony  shall  apply  to  the  court  the  first  day 
of  the  term,  by  petition  or  motion,  and  shall  desire  to  be  brought 
to  his  trial  before  the  end  of  the  term,  and  shall  not  be  indicted 
in  that  term,  unless  it  appear  by  affidavit  that  the  witnesses 
against  him  cannot  be  produced  in  time,  the  court  shall  set  him 
at  liberty,  upon  his  giving  bail,  in  such  penalty  as  they  shall 
think  reasonable,  to  appear  before  them  at  a  day  to  be  appointed 
of  the  succeeding  term.  Every  person  charged  with  such  crime, 
who  shall  be  indicted  before  or  at  the  second  tenn  after  he  shall 
have  been  committed,  unless  the  attendance  of  the  witnesses 

t?  Act  of  18th  Feb.  1786,  sect.  3 ;  w  Ex  parte  Walton,  2  Whart.  601. 

2  Smith's  Laws,  275;  Purdon's  Dig.  x  Com.  t;.  Sheriff,  &c.  of  AlleghaDy, 

9th  ed.  260;  post,  §  3013-20,  where  16  Serg.  &  R.  304,  Gibson,  C.  J.,  dis- 

this  subject  is  discussed  in  connection  senting. 

with  the  right  to  a  continuance.  y  Ex  parte  Phillips,  7  Watts,  363. 
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against  him  appear  to  have  been  prevented  by  himself,  shall  be 
discharged  from  imprisonment,  if  he  be  detained  for  that,  cause 
only ;  and  if  he  be  not  tried  at  or  before  the  third  term  after  his 
examination  before  the  justices,  he  shall  be  forever  discharged  of 
the  crime,  unless  such  failure  proceed  from  any  continuance, 
granted  on  the  motion  of  the  prisoner,  or  from  the  inability  of 
the  jury  to  agree  on  their  verdict."  z  It  has  been  decided  that 
the  word  term,  where  it  occurs  in  this  act,  means,  not  the  pre- 
scribed time  when  the  court  should  be  held,  but  the  actual  session 
of  the  court,  a  When  the  accused  has  been  tried  and  convicted, 
and  a  new  trial  awarded  to  him,  although  he  should  not  be  again 
tried  till  after  the  third  term  from  his  examination,  he  is  not 
entitled  to  a  dischaj^e.  h 

Foreign  statutes.  —  Statutes  of  limitation,  unless  the  words  of 
the  law  expressly  direct  the  contrary,  are  acts  of  grace,  binding 
only  the  sovereign  enacting  them,  and  have  no  extra-territorial 
force,  t?  If,  to  apply  this  principle  to  the  present  question,  a 
foreigner  commits  an  offence  in  England  or  the  United  States, 
it  could  never  be  pretended  that  he  could  plead  that  in  his  own 
country  the  period  for  prosecution  had  expired.  So,  also,  where 
jurisdiction  is  based  on  allegiance,  as  in  case  of  poUtical  offences 
against  the  United  States  committed  abroad,  the  defendant, 
when  put  on  trial  in  the  country  of  his  allegiance,  would  not  be 
permitted  to  set  up  the  limitations  of  tiie  forum  delicti  commissi. 
In  either  case  the  law  as  to  limitation  is  that  of  the  court  of  pro- 
cess. And  in  this  view  most  foreign  jurists  coincide,  d  Foelix, 
however,  seems  to  think,  that  in  case  of  a  difference  in  this  re- 
spect in  the  codes  of  states  having  concurrent  jurisdiction,  the 
milder  legislation  is  to  be  preferred,  e 

z  R.  C.  of  Va.  c.  169,  sect.  28.  c  Wh.  Con.  of  L.  §  634-544,  989. 

a  2  Va.  Cases,  863.  d  Berner,  Wirkungskrcis  der  Straf* 

b  2  Va.  Cas.  162;  Davis's  Va.  Cr.  gesetze,  p.  164 ;  Kostlin,  Syst.  Dentsc. 

Law,  422;  and  see  Foster  v.  State,  38  Straf.  p.  24;  Bar,  §  143,  p.  568. 

Ala.  425.  €  II.  No.  602. 
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CHAPTER  VI. 

ON  THE  FINDING  OF  INDICTMENTS,  AND  HEREIN  OF  GRAND 

JURIES. 


I.  POWER  TO  INSTITUTE  PROSE- 

CUTIONS,  §  458. 
II.  SUMMONING    GRAND    JURIES, 

§464.       . 

III.  SELECTION  OF  FOREBIAN  AND 
OATH,  §  466. 

IV.  DISQUAUFICATION  OF  GRAND 
JUROR,  AND  HOW  IT  MAY  BE 
EXCEPTED  TO,  §  468. 

V.  INDICTMENT  MUST  BE  SANC- 
TIONED BY  THE  PROSECUT- 
ING ATTORNEY,  {  474. 


VI.  SUMMONING    OF   WITNESSES, 
AND  INDORSEBfENT  OF  THEIR 
•   NAMES  ON  BILL,  §  476. 
VII.  EXAMINATION  OF  TESTIMONY, 

§488. 
VIH.  FINDING  AND  ATTESTING  OF 
BILL,  §  497. 
XI.  MISCONDUCT   OF   GRAND   JU- 
ROR, §  607. 
X.  HOW  FAR  GRAND  JUROR  MAY 
BE  COMPELLED    TO  TESTIFY, 
§608. 


I.  POWER  TO  INSHTUTE  PROSECUTIONS. 


1.  That  grand  juries  mat  on  thkir 
own  motion  institute  all  prose- 
CUTIONS WHATEVER,  §  463. 

2.  That  grand  juries  may  act  upon 
and  present  such  offences  as 
are  of  purlic  notoriety,  and 
within  their  own  knowledge, 
such  as  nuisances,  seditions,  etc., 
or  such  as  are  giten  to  them  in 
charge  by  the  court,  or  by  the 

PROSECUTING    ATTORNEY,   BUT    IN    NO 
OTHER    CASES  WITHOUT    A   PREVIOUS 


examination  of  the  accused  be- 
fore a  magistrate,  §  468. 
3.  That  grand  juries  are  in  all  in- 
stances LIMITED  IN  their  ACHONB 
TO  CASES  IN  WHICH  THERE  HAS 
BEEN  SUCH  A  PRIMARY  HEARING  AS 
ENABLES  THE  DEFENDANT,  BEFORE 
HE  IS  PUT  ON  TRIAL,  TO  BE  CON- 
FRONTED WITH  THE  WTTNESSBS 
AGAINST  HIM,  AND  MEET  HIS  PROSE- 
CUTOR FACE  TO  FACE,  §  469. 


§  452.  The  institution  of  grand  juries  presents  questions  of  a 
political  as  well  as  a  legal  character,  which  have  been  the  sub- 
ject of  a  conflict  of  opinion  in  this  country  in  recent  times,  as 
great  as  that  which  existed  with  regard  to  the  same  agency  in 
England  before  the  Revolution.  The  point  of  discussion,  how- 
ever, is  not  the  same.  In  the  time  of  James  II.,  when  Lord 
Somers's  famous  tract  was  written,  a  barrier  was  needed  against 
frivolous  state  prosecutions,  and  this  bamer  grand  juries  pre- 
sented. In  our  own  times  a  restraint  is  required  upon  the  malice 
of  private  prosecutors,  and  the  violence  of  popular  excitement ; 
and  it  is  to  the  adequacy  of  grand  juries  for  that  purpose,  that 
public  attention  has  been  turned.     Assuming,  therefore,  as  now 
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settled  definitely,  that  on  all  prosecutions  instituted  either  by 
govermnent  or  individuals,  the  grand  jury  has  an  absolute  veto 
at  the  outset,  the  fundamental  question  still  remains,  have  grand 
juries  anything  more  than  the  power  of  veto,  or  in  other  words, 
can  they  originate  prosecutions,  and  if  so,  with  what  qualifica- 
tions ? 

On  this  point  three  views  are  advanced,  which  it  will  be  out 
of  the  compass  of  this  work  to  do  more  than  state,  with  the 
authorities  by  which  they  are  respectively  supported,  leaving  the 
question  for  that  local  judicial  arbitrament  by  which  alone  it 
can  be  settled. 

These  views  are :  — 

1.  TJiat  Grand  Juries  may  on  their  own  Motion  institute  all  Pros- 
ecutions  whatsoever. 

§  453.  That  this  was  the  view  which  obtained  at  the  institu- 
tion of  the  federal  government  admits  of  little  doubt. 

The  right  of  a  prosecutor  to  make  complaint  personally  to  a 
grand  jury  is  practically  recc^nized  by  Mr.  Bradford,  at  the  time 
attorney  general  of  the  United  States,  in  a  letter  to  the  secre- 
tary of  state,  dated  Philadelphia,  February  20, 1794.  a  A  ques- 
tion had  arisen  whether  a  tumultuous  assemblage  before  the 
house  of  a  foreign  consul,  coupled  with  a  demand  for  the  de- 
livery of  persons  supposed  to  have  been  concealed  therein,  was 
the  subject  of  prosecution  in  the  courts  of  the  United  States. 
The  district  attorney  thought  it  was  not,  and  of  the  same  opinion 
was  Mr.  Bradford.  "  But  if  the  party  injured  is  advised  or  be- 
lieves that  the  federal  courts  are  competent  to  sustain  the  prose- 
cution," said  the  latter  eminent  authority,  "  I  conceive  that  he 
ought  not  to  be  concluded  by  my  opinion  or  that  of  the  district 
attorney.  If  he  desires  it,  he  ought  to  have  access  to  the  grand 
jury  with  his  witnesses  ;  and  if  the  grand  jury  will  take  it  upon 
themselves  to  present  the  offence  in  that  court,  it  will  be  the 
duty  of  the  district  attorney  to  reduce  the  presentment  into 
form,  and  the  point  in  controversy  will  be  thus  put  in  a  train  for 
judicial  investigation."  Mr.  Bradford's  language  is  too  pointed, 
when  taken  in  consideration  with  his  long  practical  experience 
with  the  duties  of  a  prosecuting  officer,  and  his  remarkable  pre- 
cision as  a  lawyer,  to  admit  of  the  supposition  that  he  contem- 
a  Opinions  of  Attorneys  General,  22. 
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plated  an  approach  to  the  grand  jury  through  the  return  of  a 
committing  magistrate.  The  grand  jury  were  to  "  present "  the 
offence  without  the  interposition  of  magistrate  or  attorney  gen- 
eral, and  they  were  to  receive  personally  the  prosecutor  and  his 
witnesses,  for  the  purpose  of  determining  whether  a  presentment 
should  be  made. 

Such,  also,  appears  to  have  been  the  view  of  the  late  Judge 
Wilson,  of  the  supreme  court  of  the  United  States,  b 

§  454.  In  the  works  of  the  first  Judge  Hopkinson,  the  right 
of  the  grand  jury  to  call  such  additional  witnesses  as  they  desire, 
not  in  themselves  part  of  the  witnesses  for  the  prosecution,  is 
defended  in  a  tract  written  with  much  spirit,  though  in  a  style 
intended  at  the  time  more  for  popular  than  professional  effect,  c 
A  similar  latitude  of  inquiry  is  apparently  advocated  by  Judge 
Addison.  "  The  matters  which,  whether  given  in  charge,  or  of 
their  own  knowledge,  are  to  be  presented  by  the  grand  jury,  are 
all  offences  within  the  county.  To  grand  juries  is  committed 
the  preservation  of  the  peace  of  the  county,  the  care  of  bringing 
to  light  for  examination,  trial,  and  punishment,  all  violence,  out- 
rage, indecency,  and  terror  ;  everything  that  may  occasion  dan- 
ger, disturbance,  or  dismay  to  the  citizens.  Grand  juries  ate 
watchmen  stationed  by  the  laws  to  survey  the  conduct  of  their 
fellow-citizens,  and  inquire  where  and  by  whom  public  authority 
has  been  violated,  or  our  constitution  and  laws  infringed."  d  As 
the  learned  judge,  however,  in  the  same  charge,  intimates  an 
opinion  that  a  grand  jury  is  not  to  be  permitted  to  summon  wit- 
nesses before  it,  except  under  the  supervision  of  the  court,  it 
would  seem  that  the  inquisitorial  powers  which  he  describes  are 
.  to  be  only  exercised  on  subjects  which  are  given  in  charge,  or 
rest  in  the  personal  knowledge  of  the  jurors. 

§  455.  The  general  understanding  of  the  early  practice  in  this 
respect  in  Pennsylvania  is  shown  by  a  case  as  recent  as  in  1888, 
when  Judge  King,  whose  authority  in  all  matters  connected  with 
the  court  where  he  so  long  presided  is  of  the  greatest  weight, 
said,  on  discharging  a  defendant  after  a  binding  over  by  a  magis- 
trate:— 

"  I  rejoice  that  our  judgment  (discharging  the  defendant  on 
Tiabeas  corpwi)  is  not  conclusive  of  the  subject ;  the  sole  effect 

h  2  Wilson's  lectures  on  Law,  361.        d  Addison's  Charges,  47. 
c  1  Hopkin son's  Works,  194. 
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of  this  decision  is,  that  in  the  present  state  of  the  evidence,  we 
see  no  sufficient  cause  to  hold  the  defendant  to  bail.  It  is  still 
competent  for  the  proper  public  officer  to  submit  the  case  to  the 
grand  jury ;  that  respectable  body  are  entirely  independent  of 
us  ;  they  may  form  their  own  view  of  the  prosecutor's  case,  and 
may,  if  their  judgment  so  indicate,  place  the  defendant  on  his 
trial."  e 

That  in  Pennsylvania  the  law  is  now  somewhat  narrowed,  will 
be  presently  seen. 

§  456.  Perhaps,  however,  the  broadest  exposition  is  found  in 
an  opinion  of  the  supreme  court  of  Missouri,  where  it  was  held 
that  a  grand  jury  have  a  right  to  summon  witnesses  and  start  a 
prosecution  for  themselves  ;  and  that  the  court  was  bound  to  give 
them  its  aid  for  this  purpose./ 


e  Ridgway's  case,  2  Ashmead,  247. 
And  see  also  State  v.  Wolcott,  21 
Conn.  272. 

/  The  grand  jury  for  the  county 
caused  a  subpcena  to  be  issued  for  one 
Ward,  to  appear  before  them  and  tes- 
tify generally,  without  saying  in  what 
particular  matter  or  cause  he  was  to 
testify.  Ward  accordingly  appeared, 
and  was  sworn  to  give  evidence  to  the 
grand  jury.  He  went  before  the  grand 
jury  to  testify.  The  first  question 
asked  by  the  foreman  of  the  grand  jury 
was  this :  "  Do  you  know  of  any  pei^ 
son  or  persons  having  bet  at  a  faro 
table  in  this  county,  within  the  last 
twelve  months?  "  To  which  the  wit- 
ness answered:  "I  do."  The  fore- 
man then  desired  the  witness  to  tell 
what  person  or  persons  had  so  bet, 
other  than  himself,  and  not  naming 
himself.  The  witness  declined  answer- 
ing, saying  that  he  could  not  answer 
without  implicating  himself.  Ward 
was  then  directed  by  the  court  to  an- 
swer the  requirement  of  the  grand 
jury,  but  not  to  name  himself  as  a  bet- 
ter; which  he  refused,  alleging  that 
to  answer  thus  would  implicate  him- 
self. Whereupon  the  court  committed 
him  to  prison  till  he  should  consent  to 
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give  the  evidence  required,  and  till 
the  further  order  of  the  court.  It 
does  not  appear  from  the  statement 
of  facts,  however,  whether  the  court, 
acting  as  committing  magistrates,  had 
previously  given  the  matter  in  question 
as  a  public  nuisance  to  the  grand  jury 
in  charge.  A  writ  of  errors  was  sued 
out,  and  2^  supersedeas  asked  for.  '*On 
this  state  of  facts,"  to  follow  the  lan- 
guage of  the  supreme  court,  '<  several 
questions  are  made.  Hie  first  in  order 
is,  that  the  grand  jury  have  no  right  to 
interrogate  a  witness  in  this  general 
way;  but  that  an  indictment  should 
have  been  drawn  up,  charging  some 
particular  person  with  crimes,  and  that 
the  witness  should  then  be  required  to  * 
give  his  testimony  as  to  the  matter  of 
indictment.  Otherwise  the  grand  jury 
may  send  for  every  person  in  the  coun- 
ty, and  inquire  generally  of  each  if  he 
knows  of  any  offence  against  law,  — 
and  that  this  would  be  oppressive  to 
witnesses  and  dangerous  to  citizens. 
The  first  answer  to  this  is,  that  it  is 
the  duty  of  the  grand  jury  to  inquire 
diligently  of  all  o£Fences  against  law. 
Now  if  it  should  ever  happen  that  a 
grand  jury  should  determine  to  have 
summoned  every  persoiv  in  the  county. 
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§  457.  The  same  view  seems  to  be  taken  in  the  circuit  court 
of  the  United  States  in  the  District  of  Columbia,  g 

A  similar  question  was  raised  more  recently  (1851)  in  the  cir- 
cuit court  of  the  United  States  for  the  Midie  District  of  Ten- 
nessee. The  grand  jury,  it  would  seem,  without  the  agency  of 
the  district  attorney,  called  witnesses  before  them  whom  they 
interrogated  as  to  their  knowledge  concerning  the  then  late  Cu- 
ban expedition.  The  question  was  brought  before  the  presiding 
judge  (Catron,  J.,  of  the  supreme  court  of  the  United  States), 
who  sustained  the  legality  of  the  proceeding,  and  compelled  the 
witnesses  to  answer,  h    Perhaps,  however,  the  writer  may  ven- 


with  a  view  to  make  the  experiment, 
if  perchance  thej  might  find  out  some 
offence,  I  have  no  doubt  that  it  would 
be  the  duty  of  the  court  to  withhold  its 
process,  and  stop  such  a  course.  This 
would  be  an  abuse  of  power.  The  next 
answer  to  this  is,  that  no  such  case  ap- 
pears by  the  record.  I  take  this  case 
to  be  an  ordinary  case,  when  perhaps 
the  jury  had  probable  cause  to  believe 
that  some  offences  had  been  committed 
against  law;  and  that,  so  believing, 
they  desired,  in  discharge  of  their  oaths 
and  of  their  duties  to  their  country,  to 
inquire ;  and  how  should  they  inquire  ? 
Kot  by  going  into  the  secret  recesses 
of  gamblers  and  gambling  devices  to 
ask  and  seek  information,  but  to  send 
for  persons  who  might,  in  their  opinion, 
be  most  likely  to  possess  evidence  re- 
lating to  these  matters.  It  is  a  solemn 
and  important  duty  which  every  citizen 
owes  to  his  country,  to  give  evidence 
in  courts  of  justice  against  offenders 
against  tlie  peace  and  good  order  of 
the  community.  A  grand  jury  should 
be  considered  trustworthy  in  this  mat- 
ter ;  they  stand  as  a  rampart  between 
a  malicious  or  incensed  prosecution,  in 
case  of  life  and  death ;  no  man  can  be 
brought  to  trial  on  the  lowest  or  high- 
est offences  known  to  law,  unless  the 
grand  jury  shall  say  so ;  yet  they  are 
not  to  be  trusted  with  the  power  to 
send  for  witnesses,  till  some  malignant 


prosecutor  or  some  injured  person  shall 
cause  an  indictment  to  be  sent  up  to 
them.  This  would  strip  them  of  their 
greatest  utility,  would  convert  them 
into  a  mere  engine  to  be  acted  upon 
by  circuit  attorneys,  or  those  who 
might  choose  to  use  them.  This  point 
is  untenable."  Ward  v.  State,  2  Mis- 
souri, 120. 

g  U.  S.  V.  Tompkins,  2  Cranch  G. 
C.  R.  46;  though  seeU.  S.  v.  Lloyd, 
4  Cranch  C.  C.  B.  469. 

h  "The  grand  jury,"  said  Judge 
Catron, "  is  bound  to  present  on  the  in- 
formation of  one  of  its  members.  He 
states  to  his  fellow-jurors  the  facts  that 
have  come  to  his  knowledge  by  seeing, 
or  hearing  them  confessed  by  the  guilty 
party.  The  juror  makes  his  state- 
ment as  a  witness,  under  his  oath 
taken  as  a  grand  juror.  He  does  state, 
and  is  bound  by  his  oath  to  state,  the 
person  who  did  the  criminal  act,  and 
all  the  facts  that  are  evidence  tending 
to  prove  that  a  crime  had  been  com- 
mitted. 

"  The  grand  jury  have  the  undoubt- 
ed right  to  send  for  witnesses  and  have 
them  sworn  to  give  evidence  generally, 
and  to  found  presentments  on  the  evi- 
dence of  such  witnesses;  and  the  ques- 
tion here  is,  whether  a  witness  thus 
introduced  is  legally  bound  to  disclose 
whether  a  crime  has  been  committed, 
and  also  who  committed  the  crime.    If 
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ture  the  remark  that  the  learned  judge,  in  citing  a  former  edition 
of  this  book,  goes  too  far  in  assuming  that  it  is  there  unquali- 
fiedly stated  that  the  general  practice  is  as  he  lays  down. 

a  grand  juror  was  a  witnesfl,  he  would 
be  bound  to  give  the  information  to  his 
fellow-jurors  voluntarily,  as  his  oath 
requires  him  to  do  so.  And  so  also  the 
general  oath  taken  in  court  by  a  wit- 


ness, who  comes  before  a  grand  jury, 
imposes  upon  him  the  obligation  to 
answer  such  legal  questions  as  are 
propounded  by  the  jury,  to  the  end 
of  ascertaining  crimes  and  offences 
(and  their  perpetrators)  that  the  jurors 
suppose  to  have  been  committed.  If 
general  inquiries  could  not  be  made 
by  the  grand  jury,  neither  the  offence 
nor  the  offender  could  be  reached  in 
many  instances  where  common  law  ju- 
risdiction is  exercised.  In  the  fed- 
ral  courts  such  instances  rarely  occur ; 
still  they  have  happened  in  this  circuit, 
in  cases  where  gangs  of  counterfeiters 


court,  and  to  present  as  criminal  such 
acts  as  the  court  charges  them  to  be 
crimes  or  offences  indictable  by  the 
laws  of  the  United  States.  And  in 
executing  the  charge  it  is  lawful  for 
the  grand  jury — and  it  is  its  duty  —  to 
search  out  the  crime  by  questions  to 
witnesses  of  a  general  character.  The 
questions  propounded  by  the  jury  in 
this  instance,  and  presented  to  the 
court  for  our  opinion,  are  in  substance : 
<  Please  to  state  what  you  may  know 
of  any  person  or  persons  in  the  city 
of  Nashville,  who  have  begun  or  have 
set  on  foot,  or  who  have  provided  the 
means  for  a  military  expedition  from 
hence  against  the  island  of  Cuba. 
2d.  Or  of  any  person  who  has  sub- 
scribed any  amount  of  money  to  fit  out 
such  an  expedition.    Sd.     Or  do  yon 


were  sought  to  be  detected  ;  but  es-  '  know  of  any  person  who  has  procured 


pecially  in  cases  where  spirituous  liq- 
uors had  been  introduced  among  the 
Indians  residing  west  of  the  Missouri 
River.  That  drunkenness,  riots,  and 
occasionally  murder,  had  been  com- 
mitted by  Indians  who  were  intoxi- 
cated, was  notorious ;  but  who  had  in- 
troduced the  intoxicating  spirits  into 
the  Indian  country  was  unknown. 
The  fact  of  introduction  was  the  crime 
punishable  by  act  of  congress.  In  the 
Missouri  District  many  such  cases  have 
arisen;  there  the  grand  jury  is  in- 
structed, as  of  course,  to  ascertain  who 
did  the  criminal  act  The  fact  and 
the  offender  it  is  their  duty  to  ascer- 
tain ;  and  these  they  do  ascertain  con- 
stantly, by  general  inquiries  of  wit- 
nesses, whether  they  know  that  spiritu- 
ous liquors  have  been  introduced  into 
the  Indian  country;  and,  secondly, 
who  introduced  them.   It  is  part  of  the 


any  one  t«  enlist  as  a  soldier  in  a  mili- 
tary expedition  to  be  carried  on  fft)m 
hence  against  the  island  of  Cuba  ?  4th. 
Or  of  any  person  asking  subscriptions 
for,  or  enlisting  as  soldiers  in  a  mili- 
tary expedition  to  be  carried  on  from 
hence  against  the  island  of  Cuba  ? ' 

**  As  all  these  questions  tend  fairly 
and  directly  to  establish  some  one  of 
the  offences  made  indictable  by  the 
act  of  1818,  and  are  pertinent  to  the 
charge  delivered  to  the  grand  jury, 
they  may  be  properly  propounded  to 
the  witness  under  examination,  and  he 
is  bound  to  answer  any  or  all  of  them, 
unless  the  answer  would  tend  to  estab- 
lish that  the  witness  was  himself  guilty 
according  to  the  act  of  congress. 

"  This  doctrine  is  believed  to  be  in 
conformity  to  the  former  practice  of 
the  state  circuit  courts  of  Tennessee, 
and  is  assuredly  so  according  to  the 


oath  of  the  grand  jury  to  inquire  of    practice  in  other  states,  as  will  be  seen 
matters  given  them  in  charge  by  the    by  the  opinions  of  the  supreme  courts 
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2.  That  the  Qrand  Jury  may  act  upon  and  present  such  Offences 
as  are  of  Pvilic  Notoriety^  and  within  their  own  Knowledge^ 
such  as  Nuisances^  Seditions^  ^c,  or  such  as  are  given  to  them 
in  Charge  by  the  Courts  or  by  the  Prosecuting  Attorney^  but  in 
no  other  Cases  without  a  previous  Examination  of  the  Accused 
before  a  Magistrate. 

§  468.  This  is  the  view  which  may  be  now  considered  as 
accepted  in  the  United  States  courts,  and  in  most  of  the  particu- 
lar states.  Li  Pennsylvania  the  annoyances  and  disorders  attend- 
ing the  unlimited  access  of  private  prosecutors  to  the  grand  jury 
room,  has  led  a  court  of  great  respectability  to  hold  it  to  be  an 
indictable  offence  for  a  private  citizen  to  address  the  grand  jury 
unless  when  duly  summoned,  i    And  this  is  now  settled  law.  i} 

In  accordance  with  those  views,  Judge  King,  in  a  very  able 
decision  delivered  in  1845,  refused  to  permit  the  grand  jury,  on 
their  own  motion,  to  issue  process  to  investigate  into  alleged 
misdemeanors  in  the  officers  of  the  board  of  health,  a  public 
institution  established  in  Philadelphia  for  the  preservation  of 
public  health  and  comfort./      And  this  view  was,  in  1870, 


and  circuit  judges  found  in  Wharton's 
Criminal  Law,  ch.  6." 

{  Com.  V.  Crans,  8  P.  L.  J.  442. 

{1  Post,  §  496,  8886. 

j  "  A  warrant  of  arrest,"  he  said, 
''  founded  on  prohable  cause  supported 
by  oath  or  affirmation,  is  first  issued 
against  the  accused  by  some  magis- 
trate having  competent  jurisdiction. 
On  his  arrest  he  hears  the  <  nature  and 
cause  of  the  accusation  against  him,' 
listens  to  the  testimony  of  the  witness- 
es '  face  to  face,'  has  the  right  to  cross- 
examine  them,  and  may  resort  to  the 
aid  of  counsel  to  assist  him.  It  is  not 
until  the  primary  magistrate  is  satis- 
fied by  proof  that  there  is  probable 
cause  that  the  accused  has  committed 
some  crime  known  to  the  law,  that  he 
is  further  called  to  respond  to  the  ac- 
cusation. He  is  then  either  bailed  or 
committed  to  answer  before  the  appro- 
priate judicial  tribunal,  to  whom  the 
initiatory  proceedings  are  returned  for 


further  action.  On  this  return,  the  law 
officer  of  the  commonwealth  prepares 
a  formal  written  accusation,  called  an 
indictment,  which,  with  the  witnesses 
named  in  the  proceeding  as  sustain- 
ing the  accusation,  are  sent  before 
a  grand  jury,  composed  of  not  less 
than  twelve,  nor  more  than  twenty- 
three  citizens  acting  under  oath,  only 
to  make  true  presentments,  who  again 
examine  the  accuser  and  his  witnesses, 
and  not  until  at  least  twelve  of  this 
body  pronounce  the  accusaljon  to  be 
well  founded  by  returning  the  indict- 
ment a  true  bill,  is  the  accused  called 
upon  to  answer  whether  he  is  guilty 
or  not  guilty  of  the  offence  charged 
against  him.  No  system  can  present 
more  efficient  guarantees  against  the 
oppressions  of  power  or  prejudice,  or 
the  machinations  of  falsehood  and 
fraud.  The  moral  and  legal  responsi- 
bilities of  a  public  oath,  the  liability 
to  respond  in  damages  for  a  malicious 
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emphatically  suBtained  by  the  supreme  court  of  the  state,  by 
whom  it  was  held  that  a  grand  jury  camiot  indict  without  a 
previous  prosecution  before  a  magistrate ;  except  in  offences  of 
public  notoriety,  such  as  are  within  their  own  knowledge,  or  are 
given  them  in  charge  by  the  court,  or  are  sent  to  them  by  the 
district  attorney .^^ 


prosecution,  are  cautionary  admoni- 
tions to  the  prosecutor  at  the  outspt.  If 
the  primary  magistrate  acts  corrupUj 
and  oppressively,  in  furtherance  of  the 
prosecution,  and  against  the  truth  and 
justice  of  the  case,  he  may  be  degraded 
from  his  judgment  seat.  By  the  op- 
portunity given  to  the  accused  of  hear- 
ing and  examining  the  prosecutor  and 
his  witnesses,  he  ascertains  the  time, 
place,  and  circumstances  of  the  crime 
charged  against  him,  and  thus  is  ena- 
bled, if  he  is  an  innocent  man,  to  pre- 
pare his  defence,  —  a  thing  of  the 
hardest  practicability  if  a  preliminary 
hearing  is  not  afforded  to  him.  For 
how  is  an  accused  effectively  to  pre- 
pare his  defence  unless  he  is  informed, 
not  merely  what  is  charged  against 
him,  but  when,  where,  and  how  he  is 
said  to  have  violated  the  public  law. 
It  is  not  true  that  a  bill  of  indictment 
found,  without  a  preliminary  hearing, 
furnishes  him  with  this  vital  informa- 
tion. It  practically  neither  describes 
the  time,  place,  nor  circumstances  of 
the  offence  charged.  Time  is  suffi- 
ciently described,  if  the  day  on  which 
the  crime  is  charged  is  any  day  before 
the  finding  of  the  bill,  whether  it  is 
the  true  day  of  its  commission  or  not 
Place  is  sufficiently  indicated,  if  stated 
to  be  within  the  proper  county  where 
the  indictment  is  found ;  and  circum- 
stances are  adequately  detailed,  when 
the  offence  is  described  according  to 
certain  technical /ormti/(s.  Hence  the 
inestimable  value  of  preliminary  pub- 


lic investigations,  by  which  the  ac^ 
cused  can  be  truly  informed,  before 
he  comes  to  trial,  what  is  the  offence 
he  is  called  upon  to  respond  to.  It  is 
by  this  system  that  criminal  proceed- 
ings are  ordinarily  originated.  Were 
it  otherwise,  and  a  system  introduced 
in  its  place,  by  which  the  first  intima- 
tion to  an  accused  of  the  tendency  of 
a  proceeding  against  him,  involving 
life  or  liberty,  should  be  ^ven  when 
arraigned  for  trial  under  an  indictment, 
the  keen  sense  of  equal  justice,  and 
tiie  innate  detestation  of  official  op- 
pression which  characterize  the  Amer- 
ican people,  would  make  it  of  brief 
existence.  It  is  the  fitness  and  pro- 
priety of  the  ordinary  mode  of  crim- 
inal procedure,  its  equal  justice  to  ac- 
cuser and  accused,  tiiat  renders  it  of 
almost  universal  application  in  our 
own  criminal  courts,  and  makes  it  un- 
wise to  depart  from  it,  except  under 
special  circumstances  or  pressing  emer- 
gencies." 

Three  exceptions  were  laid  down  to 
the  general  rule  thus  described  as  fol- 
lows :  — 

"  The  first  of  these  is,  where  criminal 
courts,  of  their  own  motion,  call  the  at- 
tention of  grand  juries  to,  and  direct 
the  investigation  of  matters  of  general 
public  import,  which  from  their  nature 
and  operation  in  the  entire  community, 
justify  such  intervention.  The  action 
of  the  courts  on  such  occasions  rather 
bears  on  things  than  persons,  tiie  object 
being  the  suppression  of  general  and 


yi    McCullough  v.  Com.  67  Penns.  St.  R.  30;  S.  P.  Com.  v.  Simons,  6  Phil. 
R.  167. 
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So  it  is  held  in  Tennessee,  that  a  presentment  found  not  on 
the  knowledge  of  any  of  the  grand  jury,  but  upon  information 


pubHc  evils,  affecting,  in  their  influence 
and  operation,  communities  rather  than 
individuals,  and  therefore,  more  prop- 
erly the  subject  of  general  and  special 
complaint;  such  as  great  riots,  that 
shake  the  social  fabric,  carrying  terror 
and  dismay  among  the  citizens ;  gen- 
eral public  nuisances,  affecting  the  pub- 
lic health  and  comfort ;  multiplied  and 
flagrant  vices,  tending  to  debauch  and 
corrupt  the  public  morals,  and  the  like. 
In  such  cases  the  courts  may  properly, 
in  aid  of  inquiries  directed  by  them, 
summon,  swear,  and  send  before  the 
grand  jury  such  witnesses  as  they  may 
deem  necessary  to  a  full  investigation 
of  the  evils  intimated,  in  order  to  en- 
able the  grand  jury  to  present  the 
offence  and  the  offenders.  But  this 
course  is  never  adopted  in  cases  of 
ordinary  crimes  charged  against  indi- 
viduals, because  it  would  involve,  to  a 
certain  extent,  the  expression  of  opin- 
ion by  anticipation  of  facts  subsequent- 
ly to  come  before  the  courts  for  direct 
judgment,  and  because  such  cases  pre- 
sent none  of  those  urgent  necessities 
which  authorize  a  departure  from  the 
ordinary  course  of  justice.  In  direct- 
ing any  of  these  investigations,  the 
court  act  under  their  official  respon- 
sibilities, and  must  answer  for  any 
step  taken  not  justified  by  the  proper 
exercise  of  a  sound  judicial  discre- 
tion. 

"  Another  instance  of  extraordinary 
proceeding  is  where  the  attorney  gen- 
eral, ex  officio,  prefers  an  indictment 
before  a  grand  jury  without  a  previous 
binding  over  or  commitment  of  the  ac- 
cused. That  this  can  be  lawfully 
done,  is  undoubted.  And  there  are 
occasions  where  such  an  exercise  of 
official  authority  would  be  just  and 
necessary;  such  as  where  the  accused 
has  fled  the  justice  of  the  state,  and  an 


indictment  found  may  be  required  pre- 
vious to  demanding  him  from  a  neigh- 
boring state,  or  where  a  less  prompt 
mode  of  proceeding  might  lead  to  the 
escape  of  a  public  offender.  In  these, 
however,  and  in  all  other  cases  where 
this  extraordinary  authority  is  exer- 
cised by  an  attorney  general,  the  citi- 
zen affected  by  it  is  not  without  Jiis 
guarantees.  Besides,  the  intelligence, 
integrity,  and  independence  which  al- 
ways must  be  presumed  to  accompany 
high  public  trust,  the  accused,  unjustly 
aggrieved  by  such  a  procedure,  has  the 
official  responsibility  of  the  officer  to 
look  to.  If  an  attorney  general  should 
employ  oppressively  this  high  power, 
given  to  him  only  to  be  used  when  pos- 
itive emergencies  or  the  special  nature 
of  the  case  requires  its  exercise,  he  may 
be  impeached  and  removed  from  office 
for  such  an  abuse.  The  court,  too, 
whose  process  and  power  is  so  misap- 
plied, should  certainly  vindicate  itself 
by  protecting  the  citizen.  In  practice, 
however,  the  law  officer  of  the  com- 
monwealth always  exercises  this  power 
cautiously, —  generally  under  the  direc- 
tions of  the  court, —  and  never  unless 
convinced  that  the  general  public  good 
demands  it. 

"  The  third  and  last  of  the  extraor- 
dinary modes  of  criminal  procedure 
known  to  our  penal  code  is  that  which 
is  originated  by  the  presentment  of  a 
grand  jury.  A  presentment,  properly 
speaking,  is  the  notice  taken  by  a  grand 
jury  of  any  offence,  from  their  own 
knowledge  or  observation,  without  any 
bill  of  indictment  being  laid  before 
them  at  the  suit  of  the  commonwealth. 
Like  an  indictment,  however,  it  must 
be  the  act  of  the  whole  jury,  not  less 
than  twelve  concurring  on  it.  It  is,,  in 
fact,  as  much  a  criminal  acciAation  as 
an  indictment,  except  that  it  emanates 
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delivered  to  the  jury  by  others,  should  be  abated  on  a  plea  of  the 
defendant,  k 


from  their  own  knowledge,  and  not 
from,  the  public  accuser,  and  except 
that  it  wants  technical  form.  It  is  re- 
garded as  instructions  for  an  indict- 
ment. That  a  grand  jury  may  adopt 
such  a  course  of  procedure,  without  a 
previous  preliminary  hearing  of  the 
accused,  is  not  to  be  questioned  by  this 
court.  And  it  is  equally  true,  that  in 
making  such  a  presentment,  the  grand 
jury  are  entirely  irresponsible,  either 
to  the  public  or  to  iDdividuals  i^- 
grieved,  —  the  law  giving  them  the 
most  absolute  and  unqualified  indem- 
nity for  such  an  official  act.  Had  the 
grand  jury,  on  the  present  occasion, 
made  a  legal  presentment  of  the  par- 
ties named  in  their  communication,  the 
court  would,  without  hesitation,  have 
ordered  biUs  of  indictment  against 
them,  and  would  have  furnished  the 
grand  jury  with  all  the  testimony,  oral 
and  written,  which  the  authority  we 
are  clothed  with  would  have  enabled 
us  to  obtain.  While  the  power  of 
presentment  is  conceded,  we  think  no 
reflecting  man  would  desire  to  see  it 
extended  a  particle  beyond  the  limit 
fixed  to  it  by  precedent  and  authority. 
It  is  a  proceeding  which  denies  the 
accused  the  benefit  of  a  preliminary 
hearing;  which  prevents  him  from 
demanding  the  indorsement  of  the 
name  of  the  prosecutor  on  the  indict- 
ment before  he  pleads,  —  a  right  he 
possesses  in  every  other  case;  and 
which  takes  away  all  his  remedies  for 
malicious  prosecution,  no  matter  how 
unfounded  the  accusation  on  final  hear- 
ing may  prove  to  be,  —  a  system  which 
certainly  has  in  it  nothing  to  recom- 
mend its  extension." 

Within  these  limits  it  was  held,  the 


action  of  a  grand  jury  was  confined, 
and  in  the  particular  case  before  the 
court,  where  a  communication  had  been 
received  from  the  grand  jury,  stating 
that  charges  had  been  made  by  one  of 
their  number,  to  the  effect  that  one  or 
more  tnembers  of  a  public  trust  had 
been  guilty  of  converting  to  their  own 
use  public  money,  and  asking  that  wit- 
nesses should  be  furnished  them,  to  en- 
able them  to  examine  the  charge,  the 
court  held  that  such  an  investigation 
was  incompatible  with  the  limits  of  the 
common  law.  "  Grand  juries,''  it  was 
said,  *'are  high  public  functionaries, 
standing  between  accuser  and  accused. 
They  are  the  great  security  to  the  cit- 
ixens  i^ainst  vindictive  prosecudon, 
either  by  government  or  political  par- 
tisans, or  by  private  enemies.  In  their 
independent  action,  the  persecuted 
have  found  the  most  fearless  protect- 
ors; and  in  the  records  of  their  doings 
are  to  be  discovered  the  noblest  stands 
against  the  oppression  of  power,  the 
virulence  of  malice,  and  the  intemper- 
ance of  prejudice.  These  elevated 
functions  do  not  comport  with  the  po- 
sition of  receiving  individual  accusa- 
tions from  any  source,  not  preferred 
before  them  by  the  responsible  public 
authorities,  and  not  resting  in  their 
own  cognizance  sufficient  to  authorize 
a  presentment.  Nor  should  courts 
give,  unadvisedly,  aid  or  countenance 
to  any  such  innovations.  For  if  we 
are  bound  to  send  for  persons  and  pa- 
pers, to  sustain  one  charge  by  a  grand 
juror  before  the  body  agunst  one  citi- 
zen, we  are  bound  to  do  so  upon  every 
charge  which  every  other  grand  ju- 
ror, present  and  future,  following  the 
precedent  now  sanctioned,  may  think 


k  State  V.  Love,  4  Humph.  226;  see  also  State  v,  Cune,  1  Hawks,  852. 
Post,  §  480. 
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To  the  same  effect  is  an  able  and  wise  charge  of  Judge  Field, 
of  the  supreme  court  of  the  United  States,  delivered  to  a  Cali- 

Constitution.  Our  system  of  criminal 
administration  is  not  subject  to  the 
reproach,  that  there  exists  in  it  an 


proper  hereafter  to  prefer.  It  is  true, 
that  in  the  existing  state  of  our  social 
organization,  but  partial  and  occasion- 
al evils  might  flow  from  grand  jurors 
receiving,  entertaining,  and  acting  on 
criminal  charges  against  citizens,  not 
given  them  by  the  public  authorities, 
nor  within  their  own  cognizance.  But 
we  cannot  rationaUy  claim  exemption 
from. the  agitations  and  excitements 
which  have  at  some  period  of  its  history 
convulsed  every  nation.  Those  com- 
munities which  have  ranked  among  the 
wisest  and  the  best  have  become,  on 
occasions,  subject  to  temporary  polit- 
ical and  other  frenzies,  too  vehement 
to  be  resisted  by  the  ordinary  safe- 
guards provided  by  law  for  the  secu- 
rity of  the  innocent.  Under  such  ir- 
regular influences,  the  right  of  every 
member  of  a  body  like  the  grand 
jury,  taken  immediately  from  the  ex- 
cited mass,  to  charge  what  crime  he 
pleases,  in  the  secret  conclave  of  the 
grand  jury  room,  might  produce  the 
worst  results.  It  is  important,  also, 
in  the  consideration  of  this  question, 
to  be  borne  in  mind,  that  the  body 
so  to  be  clothed  with  these  extra- 
ordinary functions,  is  perhaps  the 
only  one  of  our  public  agents  that  is 
totally  irresponsible  for  official  acts. 
When  the  official  existence  of  a  grand 
jury  terminates,  they  mingle  again 
witli  the  general  mass  of  the  citizens, 
intangible  for  any  of  their  official  acts, 
either  by  private  action,  public  pros- 
ecution, or  legislative  impeachment. 
That  the  action  of  such  a  body  should 
be  kept  within  the  powers  clearly  per- 
taining to  it,  is  a  proposition  self-evi- 
dent ;  particularly  where  a  doubtful 
authority  is  claimed,  the  exercise  of 
which  has  a  direct  tendency  to  deprive 
a  citizen  of  any  of  the  guarantees  of 
his  personal  rights,  secured  by  the 


irresponsible  body  with  unlimited  ju- 
risdiction. On  the  contrary,  the  du- 
ties of  a  grand  jury,  in  direct^riminal 
accusations,  are  confined  to  the  in- 
vestigation of  matters  given  them  in 
charge  by  the  court,  of  those  preferred 
before  them  by  the  attorney  general, 
and  of  those  which  are  sufficiently 
within  their  own  knowledge  and  ob- 
servation 1^  authorize  an  official  pre- 
sentment. And  they  cannot,  on  the 
application  of  any  one,  originate  pro- 
ceedings against  citizens,  which  is  a 
duty  imposed  by  law  on  other  public 
agents.  This  limitation  of  authority, 
we  regard  as  alike  fortunate  for  the 
citizen  and  the  grand  jury.  It  pro- 
tects the  citizen  from  the  persecution 
and  annoyance  which  private  malice 
or  personal  animosity,  introduced  into 
the  grand  jury  room,  might  subject 
him  to.  And  it  conserves  the  dignity 
of  the  grand  jury,  and  the  veneration 
with  which  they  ought  always  to  be 
regarded  by  the  people,  by  making 
them  umpire  between  the  accuser  and 
the  accused,  instead  of  assuming  the 
office  of  the  former. 

**  We  have  less  difficulty  in  coming 
to  these  conclusions,  from  the  con- 
sciousness that  they  have  no  tendency 
to  give  immunity  to  the  parties  named 
in  the  communication  of  the  grand 
jury,  if  they  have  violated  any  public 
law.  The  charge  preferred  by  the 
grand  juror  alluded  to  in  the  commu- 
nication, is  clear  and  distinct.  It  is 
one  over  which  every  committing  mag- 
istrate of  the  city  and  county  of  Phil- 
adelphia has  jurisdiction.  Any  one 
of  this  numerous  body  may  issue  his 
warrant  of  arrest  against  the  accused, 
his  subpoena  for  the  persons  and  papers 
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fomia  grand  jury  in  August,  1872 :  "  Your  oath  requires  you  to 
diligently  inquire,  and  true  presentment  make,  ^  of  such  articles, 

To  the  same  effect  are  the  remarks 
of  the  commissioners  lately  appointed 
to  revise  the  Criminal  Code  of  New 


named,  and  may  compel  their  appear- 
ance and  production.  And  if  suffi- 
cient probahle  cause  is  shown,  that  the 
accused  have  been  guilty  of  the  crimes 
charged  against  them,  he  may  bail  or 
commit  them  to  answer  to  this  court. 
The  differences  to  the  accused  be- 
tween this  procedure  and  that  proposed 
are,  that  before  a  primary  magistrate, 
the  defendants  have  a  responsible  ac- 
cuser, to  whom  they  may  look,  if  their 
personal  and  official  characters  have 
been  wantonly  and  maliciously  and 
falsely  assailed.  They  have  the  op- 
portunity of  hearing  the  witnesses, 
face  to  face.  They  may  be  assisted 
by  counsel,  in  cros»-examining  those 
witnesses,  and  sifting  from  them  the 
whole  truth.  And  not  the  least,  they 
by  this  means  know  what  crime  is 
precisely  charged  against  them ;  and 
when,  where,  and  how  it  is  said  to 
have  been  perpetrated :  rights  which 
we  admit  and  feel  the  value  of,  and  of 
which  we  would  most  reluctantly  de- 
prive them,  even  if  we  had  the  legal 
authority  to  do  so. 

"  On  the  whole,  we  are  of  opinion 
that  we  act  most  in  accordance  with 
the  rights  of  the  citizen,  most  in  con- 
formity with  a  wise  and  equal  admin- 
istration of  the  public  law,  by  declin- 
ing to  give  our  aid  to  facilitate  the 
extraordinary  proceedings  proposed, 
against  the  parties  named  in  the  com- 
munication of  the  grand  jury ;  and  by 
referring  any  one  who  desires  to  pros- 
ecute them  for  the  offences  charged, 
to  the  ordinary  tribunals  of  the  com- 
monwealth, which  possesses  all  the 
jurisdiction  necessary  for  that  pur- 
pose, and  can  exercise  it  more  in  uni- 
son with  the  rights  of  the  accused, 
than  could  be  accomplbhed  by  the 
mode  proposed  in  the  communication 
of  the  grand  jury." 

866 


York:  — 

"It  had  its  origin,"  they  say  (p. 
1 1 6),  "  in  £ngland,  at  a  time  when  the 
conflicts  between  the  power  of  the 
government  on  the  one  hand,  and  the 
rights  of  the  subject  on  the  other,  were 
fierce  and  unremitting;  and  it  was 
wrung  from  the  hands  of  the  crown,  as 
the  only  means  by  which  the  subject, 
appealing  to  the  judgment  of  his  peers, 
under  the  immunity  of  secrecy,  and 
of  irresponsibility  for  their  acts,  could 
be  rendered  secure  against  oppression. 
Happily,  in  our  country,  no  illustration 
of  its  value  in  this  respect  has  been  fur- 
nished. But  it  was  nevertheless  intro- 
duced among  us  in  the  same  spirit  in 
which  it  took  its  rise  in  the  mother 
country,  and,  as  the  very  language  of 
the  Constitution  shows,  was  designed 
to  be  a  means  of  protection  to  the 
citizen  against  the  dangers  of  a  false 
accusation,  or  the  still  greater  peril  of 
a  sacrifice  to  public  clamor.  That 
language  is,  that  '  no  person  shall  be 
held  to  answer  for  a  capital  or  other- 
wise infamous  crime  (except  in  cases 
which  are  enumerate),  unless  on  pre- 
sentment or  indictment  of  a  grand 
jury.  Acting  within  this  sphere,  the 
institution  of  a  grand  jury  may  be  re- 
garded, not  merely  as  a  safeguard  to 
private  right,  but  as  an  indispensable 
auxiliary  to  public  justice ;  and  within 
these  limits,  it  is  the  duty  alike  of  the 
legislature  and  of  the  people  to  sustain 
it  in  the  performance  of  its  duties.  But 
•when  it  transcends  them, — when  it 
can  be  used  for  the  gratification  of 
private  malignity,  —  or  when,  wrap- 
ping itself  in  the  secrecy  and  immu- 
nity with  which  the  law  invests  it,  its 
high  prerogatives  are  prostituted  for 
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matters,  and  things  <is  shall  be  given  you  in  charge^  or  otherwise 
come  to  your  knowledge  touching  the  present  service.^ 


parposes  frowned  upon  by  every  prin- 
ciple of  law  and  human  justice,  —  it 
may  become  an  instrument  dangerous 
alike  to  public  and  to  private  liberty. 

'*  That  it  has  been  so  used,  is  a  fact 
which  admits  of  no  disguise.  Cases  are 
not  unfrequent  where  parties,  stimu- 
lated by  avarice  or  revenge,  have  found 
their  way  into  the  secrecy  of  a  grand 
jury  room,  and  upon  a  state  of  facts 
which  would  not  warrant  the  commit- 
ment of  the  defendant  in  any  other 
form,  have  succeeded  in  obtaining  an 
indictment  against  him. 

<<  It  is  well  known,  among  the  legal 
profession  at  least,  that  the  just  legisla- 
tion, which  has  abolished  the  imprison- 
ment of  the  debtor  in  a  civil  action,  has 
led  to  an  unexampled  number  of  com- 
plaints against  many  whose  greatest 
crime  was  their  inisfortune,  upon  the 
allegation  of  the  fraudulent  prdcure- 
ment  of  property;  and  the  experience 
of  every  lawyer  will  attest  the  fact,  that 
there  are  few  cases  in  which  the  disap- 
pointed creditor  would  not,  if  he  could, 
invoke  the  aid  of  the  criminal  law,  as 
the  means,  not  so  much  of  punishment 
as  of  coercion.  In  cases  of  this  kind, 
as  well  as  in  others  rather  of  a  private 
than  iA  a  public  nature,  it  will  be  read- 
ily perceived  there  is  some  danger  that 
the  grand  jury  may  be  used  for  purr 
poses  Hot  only  unnecessary,  but  abso- 
lutely hostile  to  the  interests  of  the  pub- 
lic. This  is  but  one  class  of  cases  il- 
lostrating  the  danger  of  allowing  the 
grand  jury,  under  their  general  power 
to  inquire  into  all  offences  triable 
within  their  county,  to  hear  complaints 
in  the  first  instance,  and  to  originate 
accusations.  But  a  still  more  striking 
example  of  the  danger  of  this  unre- 
stricted power  is  to  be  found  in  the  fact, 
that  cases  have  existed  where  prose- 
cutors, who  have  been  defeated  before 


the  examining  magistrate,  have  availed 
themselves  of  the  privilege  of  the  sub- 
poena of  the  district  attorney,  to  pre- 
sent themselves  before  the  grand  jury, 
and,  upon  a  one-sided  statement,  obtain 
an  indiictment.  The  powers  and  duties 
of  the  grand  jury  being  in  this  respect 
wholly  undefined,  the  practical  result 
has  been,  that  private  information  con- 
veyed to  a  grand  juror,  or  the  permis- 
sion of  the  district  attorney  (who  may 
literally  be  said  to  keep  the  keys  of  the 
grand  jury  room),  has  led  to  number- 
less prosecutions  prompted  by  private 
interest,  and  to  speculations  upon  the 
fears  of  the  unfortunate,  which  would 
have  been  defeated  by  a  public  scru- 
tiny, or  by  an  opportunity  afforded  to 
the  accused  of  explaining  or  defending 
himself  against  the  charge. 

"K  the  grand  jury  is  to  be  pre- 
served in  its  purity, —  if  the  confidence 
of  the  people  is  to  be  enlisted  in  its  be- 
half, without  which  its  usefulness  must 
cease, — these  things  must  be  corrected 
by  wholesome  legislation.  The  grand 
jury  was  designed  to  be,  and  the  com- 
missioners are  willing  to  admit,  in  most 
cases  is,  a  body  of  discreet  and  think- 
ing men,  called  together  to  protect  the 
public  interests,  and  not  to  be  con- 
verted into  instruments  of  private  cu- 
pidity or  vengeance.  Instead  of  being 
an  accusing  party,  it  is,  and  ought  to 
be,  a  j udicial  tribunal.  Instead  of  act- 
ing hastily  and  unadvisedly,  upon  an 
accusation  against  the  citizen,  and 
placing  him  upon  trial  for  the  gratifi- 
cation of  private  feeling,  it  should  be 
made  to  stand  upon  the  higher  ground 
of  vindicating  the  dignity  of  the  pub- 
lic law.  To  do  this,  limits  must  be 
set  to  the  extent  of  its  powers,  and 
restrictions  must  be  placed  upon  their 
exercise.  Without  these — rendered 
necessary  by  the  secrecy  by  which  the 
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^^  The  first  designation  of  subjects  of  inquiry  are  those  which 
shall  be  given  you  in  charge;   this  means  those  matters  which 

contradict  them,  and  of  making  any 
statement,  with  the  view  of  explaining, 


grand  jury  was  surrounded — the  full 
assurance  cannot  exist,  that  public  and 
private  interests  are  safe  in  its  hands. 
Under  the  present  system,  these  safe- 
guards cannot  be  found.  Within  the 
sphere  of  what  they  choose  to  consider 
their  duties,  the  grand  jury  is  omnipo- 
tent. Accusations,  in  which  the  pub- 
lic are  deeply  concerned,  may  be  dis- 
missed without  a  question.  Indict- 
ments may  be  preferred  upon  slight 
evidence  or  upon  no  evidence;  and  the 
action  of  the  grand  jury  is  beyond  the 
reach  of  the  law.  And,  in  short,  act- 
ing as  it  does,  without  responsibility, 
there  is  no  slight  reason  to  fear,  that 
from  being  conservative  in  its  aim,  it 
may  ultimately  degenerate  into  an  ob- 
ject of  private  aversion.  From  the 
abuses  of  which  it  is  susceptible,  and 
which  have  been  too  often  practised 
under  its  unconscious  sanction,  it  is 
not  to  be  disguised  that  even  now  its 
moral  power  is  waning,  and  unless 
preserved  by  legislation,  may  event- 
ually cease." 

"According  to  the  existing  practice," 
say  the  British  Commissioners,  in  their 
eighth  report,  359  (see  London  Law 
Mag.  No.  64),  "prosecutions  by  in- 
dictment may  commence,  either  by 
bringing  against  the  defendant  a  pub- 
lic accusation  before  a  magistrate,  or 
a  private  accusation  before  the  grand 
jury.  Let  us  imagine  that  the  first 
course  is  adopted.  Complaint  having 
been  made  to  a  magistrate,  and  the 
accused  having  been  summoned  or  ap- 
prehended, the  prosecutor  and  his 
witnesses  are  called  upon,  in  a  public 
court,  and  in  the  presence  of  the  de- 
fendant, to  state  on  oath  the  circum- 
stances on  which  the  charge  is  founded. 
The  accused,  or  his  legal  adviser,  has 
then  an  opportunity  of  cross-examin- 
inor  the  witnesses,  of  calling  others  to 
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justifying,  or  disproving  the  charge. 
If  the  facts  be  intricate,  if  important 
witnesses  be  absent,  or  if  time  be  re- 
quired for  a  more  careful  scrutiny,  the 
inquiry  may  be  postponed  to  some  fu- 
ture day;  till  at  length,  the  case,  hav- 
ing been  fully  and  openly  heard  on  both 
sides,  and  the  testimony  having  been 
reduced  into  writing,  Uie  magistrate 
decides,  whether  or  not  the  circum- 
stances are  sufficiently  suspicious  to 
warrant  their  submission  to  a  jur^"*  If 
this  decision  be  in  the  negative,  the 
accused  is  discharged;  if  in  the  affirm- 
ative, he  is  committed  or  bailed. 

"  Such  being  the  nature  of  a  prelim- 
inary investigation  before  a  magistrate, 
it  would  seem  that,  for  the  purposes  of 
justice,  no  further  inquiry  would  be 
requisite  previous  to  the  trial.  But 
this  is  not  the  law;  before  the  case  can 
be  presented  for  the  consideration  of 
the  jury,  the  prosecutor  and  his  wit- 
nesses, who  may  either  be  the  parties 
previously  examined,  or  different  per- 
sons, must  go,  one  by  one,  before  a  se- 
cret tribunal,  composed  of  twenty-three 
gentlemen  unacquainted  with  the  law, 
and  repeat  the  substance  of  their  ac- 
cusation, in  the  absence  of  the  accused. 
No  means  are  provided  for  testing 
the  accuracy  of  their  statements;  the 
depositions  taken  before  the  commit- 
ting magistrate,  excepting  at  the  Old 
Bailey,  are  not  before  them;  neither, 
with  a  similar  exception,  is  any  person 
present,  beyond  the  grand  jurors  them- 
selves, to  marshal  the  evidence,  or  in 
any  way  to  conduct  the  proceedings. 
If,  after  this  inquiry,  twelve  out  of  the 
twenty-three  jurors  consider  that  a 
prima  facie  case  of  guilt  is  established, 
a  true  bill  is  found  and  the  indictment 
is  tried;  if  a  like  number  entertain  a 


Digitized  by 


Google 


BOOK  I.] 


JURISDICTION  OF. 


[§  458. 


shall  be  called  to  your  attention  by  the  court,  or  submitted  to 
your  consideration  by  the  district  attorney.     The  second  desig- 

depositions    being    returned    to    that 


contrary  opinion,  the  bill  is  rejected, 
and  the  prosecutor  must  then  either 
abandon  the  charge  or  trj  his  fortune 
before  another  grand  jury  on  some  fu- 
ture occasion. 

**Nowif  we  contrast  the  different 
modes  in  which  these  two  examinations 
are  conducted,  is  it  not  obvious  that, 
even  supposing  no  conclusive  practices 
to  exist,  and  assuming  the  committing 
magistrate  to  have  no  more  legal  expe- 
rience than  the  members  of  the  grand 
jury,  his  decision  is  more  likely  to  be 
correct  than  theirs ;  that  where  they 
agree  with  him,  they  do  not  corrobo- 
rate him ;  where  they  differ  from  him 
they  are  probably  wrong;  thus,  they 
can  seldom  do  good,  and  may  often  do 
evil.  But,  if  this  be  the  case,  where 
the  committing  magistrate  is  a  mere 
justice  of  the  peace,  with  how  much 
greater  force  does  the  argument  apply, 
when,  as  in  London,  Liverpool,  and 
Manchester,  he  is  a  professional  man, 
well  acquainted  with  the  rules  of  evi- 
dence, and  admirably  fitted,  from  long 
experience,  to  unravel  the  tangled 
thread  of  human  testimony. 

''  Besides,  it  is  idle  to  suppose  that 
frauds  are  not  daily  practised  on  the 
grand  jury.  At  the  preliminary  in- 
quiry before  the  magistrate,  the  de- 
fendant has  an  opportunity  of  ascer- 
taining who  are  the  witnesses  who 
depose  against  him,  and  what  is  the 
nature  of  their  evidence.  If,  then,  he 
be  admitted  to  bail,  what  is  to  prevent 
him  —  if  he  is  committed  to  custody, 
what  is  to  prevent  his  friends  —  from 
tampering  with  the  witnesses  ?  It 
would  be  useless,  or,  at  least  highly 
dangerous,  to  attempt  to  do  so  if  they 
were  to  be  only  examined  at  the  trial ; 
because,  on  Uiat  occasion,  the  evi- 
dence being  given  in  public  court, 
would  be    publicly  known,  and    the 

VOL.  L  —  24 


court,  any  material  variance  in  the  tes- 
timony would  be  immediately  detected, 
and  would  render  the  witnesses  liable 
to  an  indictment  for  perjury.  But  the 
case  is  far  different  before  the  grand 
jury.  There  the  jurors  being  sworn 
to  secrecy,  and  each  witness  being  ex- 
amined alone,  who  is  to  discover  any 
falsehood  that  one  or  more  of  them 
may  be  bribed  to  utter  ?  Yet,  if  any 
unexplained  inconsistency  appear  in 
the  narrative,  the  grand  jury  can 
scarcely  fail  to  doubt  its  truth,  and  the 
consequence  is  that  the  bill  is  ignored. 
The  prosecutor  has  no  means  of  avoid- 
ing this  result.  He  knows  that  some 
of  his  witnesses  have  betrayed  him ; 
perhaps  he  has  reason  to  suspect  the 
individual  who  has  done  so  ;  but  he 
has  no  remedy.  An  indictment  for 
perjury  must  specify  the  words  spoken, 
and  how  can  he  discover  what  those 
words  were  ?  The  law,  indeed,  may 
say  that  a  false  witness  before  a  grand 
jury  is  subject  to  prosecution;  but  the 
law  does  not  add  how  a  conviction  can 
be  obtained ;  and  we  believe  that,  with 
one  solitary  exception,  no  trace  can  be 
discovered  of  such  a  proceeding. 

"  Again,  if  the  witnesses  are  of  such 
a  character  as  to  preclude  the  hope  of 
their  being  successfully  suborned,  the 
accused  may  still  escape,  providing  he 
can  only  bribe  (and  this  is  no  difhcult 
matter)  some  person  to  go  to  the  pros- 
ecutor, and  pretend  that  he  is  ac- 
quainted with  facts  corroborative  of  the 
charge.  These  facts  being  narrated 
with  the  semblance  of  zeal,  the  confi- 
dence of  the  prosecutor  is  gained  ;  the 
defendant's  friend,  with  the  witnesses 
previously  examined,  is  sent  before 
the  grand  jury,  and  there,  by  an  art- 
ful statement,  throws  such  doubt  on 
the  matter  that  no  bill  is  found.    It  b 
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nation  of  subjects  of  inquiry  are  those  which  shall  *' otherwise 
come  to  your  knowledge  touching  the  present  service  ; '  this  means 
those  matters  within  the  sphere  of  and  relating  to  your  duties 
which  shall  come  to  your  knowledge,  other  than  those  to  which 
your  attention  has  been  called  by  the  court  or  submitted  to  your 
consideration  by  the  district  attorney. 

"  But  how  come  to  your  knowledge  ? 

"  Not  by  rumors  and  reports,  but  by  knowledge  acquired  from 
the  evidence  before  you,  or  from  your  own  observations.  Whilst 
you  are  inquiring  as  to  one  offence,  another  and  a  different 


true,  that  both  these  last  mentioned 
abuses  might  be  partially  avoided, 
either  by  making  the  grand  jury  per- 
form their  functions,  as  in  former  days 
they  frequently  did,  in  open  court,  or 
by  directing  that  the  attorney  for  the 
crown  should  in  all  cases  attend  them 
with  the  depositions,  and  conduct  the 
examination  of  the  witnesses,  and  by 
distinctly  empowering  him,  as  also  the 
grand  jurors  themselves,  to  repeat  the 
evidence  of  any  witness  whom  it  might 
become  necessary  to  indict  for  perjury. 
Still  the  inutility  of  the  inquiry  must 
remain  as  before  ;  and  when  we  find, 
as  we  presently  shall  do,  that  this 
useless  machinery  is  productive  alike 
of  a  large  expense  to  the  county,  and 
of  serious  inconvenience  to  witnesses, 
are  we  not  justified  in  advocating  its 
immediate  abolition  ? 

"  Next  let  us  suppose  that  the  prose- 
cutor, in  the  first  instance,  goes  before 
the  grand  jury.  In  this  case  the  ear- 
liest intimation  of  the  charge  which  the 
accused  receives  is,  that  a  bill  is  found 
against  him.  The  particulars  are  kept 
secret.  Who  his  accusers  are,  or  what 
tlieyhave  testified  against  him,  he  has 
no  means  of  discovering ;  indeed,  he 
cannot,  except  in  some  cases  of  high 
treason,  so  much  as  demand  a  copy  of 
their  names,  nor,  in  cases  of  felony,  is 
he  entitled  even  to  a  copy  of  the  indict- 
ment. The  law,  which  now  in  fairness 
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enables  the  accused,  immediately  after 
the  investigation  has  closed  before  the 
magistrate,  to  obtain  a  copy  of  the  dep- 
ositions at  a  small  cost,  and  at  the  trial 
to  inspect  these  depositions,  without 
any  cost  at  all,  refuses  any  such  indul- 
gence in  the  case  of  a  bill  being  found 
without  a  previous  examination.  That 
which  the  legislature  admits  to  be  just 
in  the  one  case,  it  wholly  disregards 
in  the  other ;  and  thus,  while  a  man, 
who  has  been  publicly  accused  before 
a  magistrate,  has  the  amplest  means 
of  showing  the  character  and  motives 
of  the  witnesses,  and  of  confuting  the 
charge  against  him,  a  party  secretly 
attacked  before  tlie  grand  jury  is 
placed  on  his  trial,  under  circumstances 
of  cruel  disadvantage,  and  must 
rely  on  chance,  rather  than  the  purity 
of  his  conduct,  to  establish  his  inno- 
cence. But  tliis  is  not  all.  A  pros- 
ecutor who  prefers  a  bill  before  a 
grand  jury,  is  not  compelled  to  pro- 
ceed to  trial,  in  the  event  of  its  being 
found ;  neither  are  his  witnesses 
bound  over  to  appear  and  testify  in 
court.  A  door  is  consequently  opened 
to  the  most  disgraceful  practices.  A 
bill  found  by  perjury  becomes  the  in- 
strument of  extortion  to  the  innocent 
but  timid  man ;  a  bill  found  by  true 
testimony  is  employed  with  still 
greater  power  to  wring  money  from 
the  guilty." 
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offence  may  be  proved,  or  witnesses  before  you  may,  in  testify- 
ing, commit  the  crime  of  perjury. 

"  Some  of  you,  also,  may  have  personal  knowledge  of  the  com- 
mission of  a  public  offence  against  the  laws  of  the  United  States, 
or  of  facts  which  tend  to  show  that  such  an  offence  has  been 
committed,  or  possibly  attempts  may  be  made  to  influence  cor- 
ruptly or  improperly  your  action  as  grand  jurors.  If  you  are 
personally  possessed  of  such  knowledge,  you  should  disclose  it  to 
your  associates;  and  if  any  attempts  to  influence  your  action 
corruptly  or  improperly  are  made,  you  should  inform  them  of  it 
also,  and  they  will  act  upon  the  information  thus  communi- 
cated as  if  presented  to  them  in  the  first  instance  by  the  district 
attorney. 

"  But  unless  knowledge  is  acquired  in  one  of  these  ways,  it 
cannot  be  considered  as  the  basis  for  any  action  on  your  part. 
•    "  We,  therefore,  instruct  you  that  your  investigations  are  to  be 
limited:  — 

^*  First.  To  such  matters  as  may  be  called  to  your  attention 
by  the  court ;  or, 

"  Second.  May  be  submitted  to  your  consideration  by  the  dis- 
trict attorney ;  or, 

"  Third.  May  come  to  your  knowledge  in  the  course  of  your 
investigations  into  the  matters  brought  before  you,  or  from  your 
own  observations ;  or,   • 

"  Fourth.  May  come  to  your  knowledge  from  the  disclosures 
of  your  associates. 

"  You  will  not  allow  private  prosecutors  to  intrude  themselves 
into  your  presence,  and  present  accusations.  Generally  such 
parties  are  actuated  by  private  enmity,  and  seek  merely  the 
gratification  of  their  personal  malice. 

^^  If  they  possess  any  information  justifying  the  accusation  of 
the  person  against  whom  they  complain,  they  should  impart  it  to 
the  district  attorney,  who  wiU  seldom  fail  to  act  in  a  proper  case. 
But  if  the  district  attorney  should  refuse  to  act,  they  can  make 
their  complaint  to  a  committing  magistrate,  before  whom  the 
matter  can  be  investigated,  and  if  sufficient  evidence  be  produced 
of  the  commission  of  a  public  offence  by  the  accused,  he  can  be 
held  to  bail  to  answer  to  the  action  of  the  grand  jury."*^ 

Perhaps  with  this  position  may  be  harmonized  a  case  in  New 
k^  Pamph.  B«p.  p.  9. 
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York,  where  it  was  held  that  a  grand  jury  may  find  a  bill  against 
parties  who  are  under  arrest  on  a  coroner's  warrant,  after  the 
coroner's  jury  has  returned  an  inquest  implicating  them,  and 
before  the  examination  by  the  coroner  has  been  completed.  A:^ 

The  prosecuting  attorney,  according  to  the  usual  practice,  may 
on  his  official  responsibility  send  a  bill  to  a  grand  jury  without  a 
prior  arrest  or  binding  over.  A* 

3.  That  the  Qrand  Jury  are  in  all  Instances  limited  in  their 
Action  to  Cases  in  which  there  has  been  such  a  Primary  Hear- 
ing  as  eruMes  the  Defendant^  before  he  is  put  on  Trials  to  be 
confronted  with  the  Witnesses  against  him^  and  meet  his  Pros- 
ecutor  face  to  face. 

§  459.  For  an  elaborate  and  able  argument  in  support  of  this 
view,  the  reader  is  referred  to  a  pamphlet  by  Mr.  E.  IngersoU,  of 
the  Philadelphia  bar,  and  to  the  note  of  the  same  learned  gentle^ 
man  to  a  recent  edition  of  Hale's  Pleas  of  the  Crovni.  I 

§  460.  The  ordinary  functions  of  a  grand  jury  are  based  on  a 
fundamental  principle  of  the  common  law,  incorporated  in  the 
Constitution  of  the  United  States,  l^  thrft  "  in  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  be  informed  of 
the  nature  and  cause  of  the  accusation ;  to  be  confronted  with 
the  witnesses  against  him ;  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor;  and  to  have  the  assistance  of 
counsel  for  his  defence." 

§  461.  No  act  of  congress  confers  on  the  United  States  courts 
the  right  to  summon  grand  juries  or  describe  their  powers.  The 
laws  of  congress  have  invested  the  courts  of  the  United  States 
with  criminal  jurisdiction,  and  since  this  jurisdiction  can  only  be 
exercised  through  the  instrumentality  of  grand  juries,  the  power 
to  direct  them  results  by  necessary  implication.  Hence  the 
powers  of  grand  juries  are  coextensive  with,  and  are  limited  by, 
Uie  criminal  jurisdiction  of  the  courts  of  which  they  are  an  ap- 
pendage. Hence,  too,  a  presentment  by  a  grand  jury  in  the  cir- 
cuit court  of  the  United  States,  of  an  offence  of  which  that  court 

Ifl  People  V.  Hyler,  2  Parker  C.  R.  the  Law  of  Grand  Juries,  by  E.  Inger- 

(N.  Y.)  566.  soil,  of  the  Phihidelphia  Bar,  1849.    2 

*«  U.S.  V.  Faers,  12  Int.  Rev.  Rec.  48.  Hale's  Pleas  of  the  Crown,  by  Stokes 

I  The  History  and  Law  of  the  Writ  &  IngersoU,  164. 

of  Habeas  Corpus,  with  an  Essay  on  ^  Amendments,  art.  iv. 
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has  no  jurisdiction,  is  coram  nonjvdice^  and  is  no  legal  founda- 
tion for  any  prosecution,  which  can  only  be  instituted  on  the 
presentment  or  the  indictment  of  a  grand  jury,  to  be  carried  on 
in  another  court,  unless  that  court  has  no  right  to  direct  grand 
juries,  m 

§  462.  In  Virginia,  in  cases  of  treason  or  felony,  it  was  essen- 
tial in  every  case,  before  an  indictment  is  found,  tiiat  the  offence 
should  previously  be  examined  into  by  an  examining  court,  n 

§  463.  Ilxcept  where  proceedings  originate  ex  officio  from  the 
attorney  general,  or  where  a  grand  juror  possesses  in  his  own 
breast  sufficient  knowledge  of  the  commission  of  a  crime  to  ena- 
ble his  fellows  to  find  a  bill  exclusively  on  his  evidence,  cases? 
both  in  England  and  this  country,  are  rare  where  an  indictment 
is  found  without  a  preceding  hearing  and  binding  over  to  an- 
swer; and  even  where  the  bill  is  based  on  the  evidence  of  a 
member  of  the  grand  jury,  it  has  been  held  in  one  of  the  states 
that  public  safety  required  his  name  to  be  indorsed  on  the  bill  as 
prosecutor,  o 

n.  summoning  of  grand  jurors. 
United  States. 

§  463  a.  Every  grand  jury  empanelled  before  any  district  or 
circuit  court  of  the  United  States  to  inquire  into  and  present- 
ment make  of  public  offences  against  the  United  States,  com- 
mitted or  triable  within  the  district  for  which  the  court  is  holden, 
shall  consist  of  not  less  than  sixteen  and  not  exceeding  twenty- 
three  persons.  If  of  the  persons  summoned  less  than  sixteen 
attend,  they  shall  be  placed  on  the  grand  jury,  and  the  court 
shall  order  the  marshal  to  summon,  either  immediately  or  for  a 
day  fixed,  from  the  body  of  the  district,  and  not  from  the  by- 
standers, a  sufficient  number  of  persons  to  complete  the  grand 
jury.  And  whenever  a  challenge  to  an  individual  grand  juror  is 
allowed,  and  there  are  not  other  jurors  in  attendance  sufficient 
to  complete  the  grand  jury,  the  court  shall  make  a  like  order  to 
the  marshal  to  summon  a  sufficient  number  of  persons  for  that 
purpose.  No  indictment  shall  be  found,  nor  shall  any  present- 
ment be  made,  without  the  concurrence  of  at  least  twelve  grand 
jurors.      From  the  persons  summoned  and  accepted  as  grand 

m  U.  S.  V.  Hill,  1  Brock.  156.  L.  415,  422.     See,  however,  Code  of 

n  Bev.  Code  Ya.  c.  169  ;  Dayis's  C.    1866,  §  ccvi. 

o  State  9.  Cidne,  1  Hawks,  352. 
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jurors,  the  court  shall  appoint  the  foreman,  who  shall  have 
power  to  administer  oaths  and  affirmations  to  witnesses  appear- 
ing before  the  grand  jury.o^ 

§  464.  In  England,  on  the  summoning  of  any  session  of  the 
peace,  or  on  the  issuing  of  a  commission  of  oyer  and  terminer 
and  jail  delivery,  there  goes  out  a  precept,  either  in  the  name  of 
the  king,  or  of  two  or  more  justices,  directed  to  the  sheriff,  upon 
which  he  is  to  return  twenty-four  men,  or  more  — proU  et  legcUes 
Jiomines  —  out  of  which  the  grand  inquest  at  the  sessions  of  the 
peace,  or  oyer  and  terminer,  are  taken.  Li  Massachusetts,  and 
in  the  New  England  States  generally,  as  is  stated  in  detail,  in  a 
work  which  has  frequently  been  the  subject  of  reference  in  the 
present  inquiry,^  the  selection  is  by  lot,  "from  a  body  of  tl^e 
most  respectable  citizeAs  in  the  several  towns  in  the  county, 
whose  names  are  kept  in  a  box,  which  is  called  the  ^  jury  box,' 
and  from  which  the  jurors  are  drawn."  In  New  York  y  it  is 
made  the  duty  of  the  supervisors  of  the  several  counties  of  the 
state,  except  the  city  and  county  of  New  York,  where  the  same 
duty  is  imposed  on  the  mayor,  recorder,  and  aldermen,  at  the 
annual  meetings,  to  prepare  a  list  of  the  names  of  three  hundred 
persons,  to  serve  as  grand  jurors,  from  among  which,  after  having 
been  deposited  in  a  box,  and  sealed,  until  the  period  for  selection 
arrives,  the  names  of  twenty-four  persons  are  drawn,  by  lot,  by 
the  county  clerk,  in  the  presence  and  with  the  assistance  of  the 
sheriff  and  of  the  county  judge  and  justice  of  the  peace.  In 
Pennsylvania,  the  original  selection  of  the  names  of  those  who 
are  to  be  placed  within  the  wheels  from  which  the  juries  are,  at 
the  proper  time,  to  be  drawn,  is  intrusted  to  the  sheriff,  and  at 
least  two  of  the  county  commissioners ;  and  it  is  made  the  duty 
of  the  same  officers,  when  any  writ  of  venire  issues,  to  draw,  from 
the  proper  wheel,  the  names  of  so  many  persons  to  be  jurors,  as 
may  be  required  by  the  writ,  r  In  Virginia,  according  to  the 
old  practice,  the  sheriff  of  each  county,  before  every  term  of  the 
circuit  superior  court  of  law,  is  required  to  summon  twenty-four 

o^  Act  March  3, 1865,  §  1 ;  IS  Stat.  SSS.  By  an  act,  however,  passed  in  the 

500.  session  of  1845-46,  the  duty  of  orlg- 

p  Precedents  of  Indictments,  Da-  inal  selection,  in  the  city  and  county 

vis.  of  Philadelphia,  is  deposited  with  the 

q  Revised  Statutes,  part  iv.  title  iv.  assessors  of  the  several  wards  or  town- 
chap,  ii.  art.  1.  ships. 

r  Act  April  14,   1883,  Pamph.   p. 
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of  the  most  discreet  freeholders  of  the  county,  being  citizens  of 
this  commonwealth,  and  not  constables,  nor  ordinary  keepers, 
nor  surveyors  of  highways,  nor  owners  or  occupiers  of  a  grist- 
mill, to  appear  at  the  succeeding  circuit  court,  on  the  first  day 
thereof ;  and  the  said  twenty-four  freeholders,  or  any  sixteen  of 
them,  shall  be  a  grand  jury,  who  shall  be  sworn  to  inquire  of, 
and  present,  all  treasons,  murders,  felonies,  and  misdemeanors 
whatsoever,  which  shall  have  been  committed  or  done  within 
the  county  for  which  they  are  empanelled ;  and  if  a  sufiicient 
number  of  the  said  freeholders  should  not  attend  on  the  first 
day  of  the  court,  the  sheriff  shall  summon  from  the  bystanding 
freeholders,  qualified  according  to  law,  a  sufficient  number  to 
form  together  with  such  of  the  first-mentioned  freeholders  as  do 
attend,  a  grand  jury. «  By  the  Crimes  Act  of  1866,  «^  these 
provisions  are  reenacted,  with  an  additional  specification  of  de- 
tails. 

§  465.  Though  twenty-four  are  usually  summoned  on  grand 
juries,  not  more  than  twenty-three  can  be  empanelled,  as,  other- 
wise, a  complete  jury  of  twelve  might  find  a  bill,  when,  at  the 
same  time,  a  complete  jury  of  twelve  might  dissent,  t  If  of 
twenty-four,  the  finding  is  void,  fi  And  it  appears  that,  at  com- 
mon law,  a  grand  jury  composed  of  any  number  from  twelve  to 
twenty- three  is  a  legal  grand  jury,  u  If  less  than  twelve,  the 
defect  is  fatal,  u^ 


8  Davis's  Virg.  Cr.  Law,  423.  In 
Vermont,  a  system  in  part  different 
prevails.  Each  town,  at  its  annual 
meeting,  chooses  a  grand  jury,  "  whose 
duty  it  is  to  inquire  into,  and  due  pre- 
sentment make  to  proper  authority  of 
all  offences  which  may  come  to  his 
knowledge,  within  the  town  for  which 
he  is  appointed,  against  the  laws  and 
peace  of  this  state,  which  he  shall 
think  the  design  of  the  law  and  the 
good  of  the  community  require  to  be 
prosecuted."  Rev.  Stat.  Verm.  94. 
In  Connecticnt,  a  similar  provision  ex- 
ists. But  it  will  be  observed  that,  in 
each  state,  the  grand  juries,  consti- 
tuted as  at  common  law,  still  convene 


and  determine  upon  all  cases  of -infa- 
mous crime. 

8^  Pamph.  Laws,  925. 

t  Cro.  Eliz.  654  ;  2  Hale,  121  ;  2 
Ha^.  c.  25,  s.  16 ;  Hudson  v.  State, 
1  Blackf.  817 ;  Rev.  Stat  N.  Y.  p.  iv. 
c.  4,  s.  26  ;  Com.  v.  Wood,  2  Gushing, 
149. 

r*  People  v.  Thurston,  5  Cal.  69  ; 
R  17.  Marsh,  6  Ad.  &  £1.  236. 

u  Pybos  V,  State..  3  Humph.  49; 
Dowling  V.  State,  5  Smedes  &  Marsh. 
664;  State  V.  Davis,  2  Iredell,  153; 
Norris  p.  State,  3  Greene  (Iowa),  513; 
Sute  V.  Symonds,  36  Me.  128. 

v}  Clyncard's  case,  Cro.  Eliz.  654  ; 
State  r.  Symonds^  36  Maine,  128  ; 
Barney  t;.  State,  12  S.  &  M.  68. 
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m.    SELECTION  OF  FOREMAN  AND  OATH. 

§  466.  After  the  jury  is  assembled,  the  first  thing,  if  no  chal- 
lenges are  made,  or  exceptions  taken,  is  to  select  a  foreman, 
which,  in  the  United  States  courts,  in  New  York,  in  Pennsyl- 
vania, and  in  most  of  the  remaining  states,  is  done  by  the  court ; 
in  New  England,  by  the  jury  themselves,  v  The  oath  admin- 
istered to  the  foreman  is  substantially  the  same  in  most  of  the 
states :  ^^  You,  as  foreman  of  this  inquest,  for  the  body  of  the 
county  of ,  do  swear  (or  affirm)  that  you  will  diligently  in- 
quire, and  true  presentment  make,  of  such  articles,  matters,  and 
things  as  shall  be  given  you  in  charge  ;  the  commonwealth's  (or 
state's)  counsel,  your  fellows',  and  your  own,  you  shall  keep 
secret ;  you  shall  present  no  one  for  envy,  hatred,  or  malice ; 
neither  shall  you  leave  any  one  unpresented  for  fear,  favor,  affec- 
tion, hope  of  reward,  or  gain,  but  shall  present  all  things  truly, 
as  they  come  to  your  knowledge,  according  to  the  best  of  your 
understanding  (so  help  you  God)."  The  rest  of  the  grand  jury, 
three  at  a  time,  are  then  sworn  (or  affirmed)  as  follows :  "  The 
same  oath  (or  affirmation)  which  your  foreman  hath  taken,  on 
his  part,  you  and  every  of  you,  shall  well  and  truly  observe,  on 
your  part  (so  help  you  God)."w  In  Pennsylvania,  after  the 
words,  "  shall  be  given  you  in  charge,"  in  the  foreman's  oath, 
occur  the  words,  "  or  otherwise  come  to  your  knowledge,  touch- 
ing the  present  service."  In  Virginia,  the  same  expression  is 
mtroduced  ;  but  the  subsequent  clause,  enjoining  secrecy,  is 
omitted,  x  In  Massachusetts,  the  jury  are  sworn  in  a  body,  the 
foreman  being  afterwards  elected,  but  the  oath  is  the  same  as  the 
above,  y 

§  467.  Where,  on  the  first  day  of  the  term  of  a  circuit  supe- 
rior court,  a  grand  jury  was  empanelled  and  sworn,  and  pro- 
ceeded in  discharge  of  its  duties,  but  next  day  it  was  discovered 
that  one  of  the  grand  jurors  wanted  legal  qualification,  upon  which 
the  court  discharged  him,  and  ordered  another  to  be  sworn  in  his 
place,  it  was  held  that  this  was  regular,  and  the  grand  jury  was 
duly  constituted,  z 

V,  Smith's  Laws  of  Pa.  vol.  vii.  p.  Crimes  Act  of  1866,  the  oath  is  given 

685;  Rev.  Stat.  N.  Y.  part  iv.  c.  2,  tit.  in  full.     Pamph.  L.  926. 

4,  s.  26  ;  Davis's  P.  p.  9.  y  Rev.  Stat.  Mass.  136,  s.  5. 

w  See  Cr.  Cir.  Com.  p.   11,  6th  ed.  z  Com.   v.   Burton,   4   Leigh,  645. 

X  Tate^s  Dig.   tit.  Juries.     In  the  See  Jetton  t'.  State,  1  Meigs,  192. 
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IV.    DISQUALIFICATION  OF  GRAND  JURORS,  AND   HOW  IT  MAY  BE 
EXCEPTED  TO. 

§  468.  IrregularitieB  in  empanelling, — Irregularities  in  selecting 
and  empanelling  the  grand  jury,  which  do  not  relate  to  the  com- 
petency of  individual  jurors,  can,  in  general,  only  be  objected  to  by 
challenge  to  the  array,  a     This  must  of  course  be  before  plea. 

[A9  to  the  United  States  courts^  see  §463  a.] 

§  469.  Practice  as  to  challenge  in  case  of  personal  disqaalifica- 
tion.  —  When  a  person  who  is  disqualified  is  returned,  it  is  a  good 
cause  of  challenge,  which  may  be  made  by  any  person  who  is  con- 
cerned in  the  business  to  come  before  the  grand  jury,  b  The  same 
objection  which  may  be  made  by  challenge  to  a  petit  juror,  may 
be  made  to  a  grand  juror,  c 

Preadjudication  of  case.  — While,  therefore,  it  is  a  good  cause 
of  exception  to  a  grand  juror,  that  he  has  formed  and  expressed 
an  opinion  as  to  the  guilt  of  a  party  whose  case  will  probably  be 
presented  to  the  consideration  of  the  grand  inquest,  such  excep- 
tion must  be  taken  before  the  indictment  is  found,  and  will  not 
afterwards  be  heard.  (2  Thus  in  Pennsylvania,  before  Tilgh- 
roan,  Ch.  J.,  and  Breckenridge,  J.,  in  1814,  the  defendants,  who 
were  confined  in  jail,  on  a  charge  of  homicide,  were  allowed  to 
challenge  a  grand  juror  for  favor,  after  the  grand  jury  were 
sworn,  e  Although  it  is  said  an  amicus  curioe  may  be  sometimes 
allowed  to  intervene,  e^  yet  generally  the  right  is  limited  to  those 
who  are  at  the  time  under  a  prosecution  for  an  offence  about  to 
be  submitted  to  the  consideration  of  the  grand  jury,  or  against 
whom  a  prosecution  is  threatened./ 

a  Vanhook  w.  State,  12  Te;uis,  252.  U.  S.  v.  White,  5  Cranch  C.  C.  R. 

See  U.  S.  V,  Blodgett,  35  Ga.  336 ;  457 ;  State  v.  Gillick,  7  Iowa,  287 ; 

James  v.  State,  45  Missis.  572;  Chase  State  v.  Quimby,  51  Me.  395;  People 

V,  State,  46  Missis.  683 ;  Boles  r.  State,  0.  Manahan,  32  Cal.  68 ;  but  see  Mu- 

24   Mis.    445 ;   People   v,   Jewett,    3  sick  v.  People,  40  III.  268 ;  State  v. 

Wend.  314;  Barney  v.  State,  12  S.  &  Clarissa,  11  Ala.  57. 
M.  (Miss.)  68 ;  Sute  v,  Duncan,  7  Yerg.        e  Com.  v.  Clark,  2  Browne,  325. 
271 ;  State  t;.  Jacobs,  6  Texas,  99.  e^  Com.  v.  Smith,  9  Mass.  107. 

h  2  Hawk.  c.  25,  s.  16;  Bac.  Ab.       /Hudson  v.  State,  1  Blackf.  318; 

Juries,  A. ;  Burn,  J.,  29th  ed..  Jurors,  Ross  v.  State  1  Blackf.  390 ;  U.  S.  v. 

A.   Post,  §  3048,  3381.  As  to  plea,  see  Blodgett,  35  Ga.  336  ;  Thayer  v.  Peo- 

post,  §472.  pie,  2  Dougl.  (Mich.)  418;   State  v, 

c  Burr's  Trial,  38.  Herndon,   5   Blackf.    75;    People    v. 

d  People  V.  Jewett,  3  Wend.  314 ;  Horton,  4  Parker  C.  R.  222 ;  State 
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Conscientious  scruples. — A  conscientioas  inability  to  find  a 
bill  for  a  capital  offence  is  a  good  ground  for  challenge.^ 

Exclusion  of  members  of  a  particular  fraternity, — A  chal- 
lenge to  the  array,  however,  will  not  be  allowed  on  the  ground 
that  in  the  selection  of  the  grand  jurors,  all  persons  belonging  to 
a  particular  fraternity  were  excluded,  if  those  who  are  returned 
are  unexceptionable,  and  possess  the  statutory  qualifications.  A 

Irregularities  by  officers,  —  Nor  does  it  appear  a  good  cause  of 
challenge  to  the  array,  that  the  officers,  whose  duty  it  was  to 
make  the  original  selection,  were  two  or  three  weeks  at  the  work ; 
nor,  that  one  of  them  was  temporarily  absent ;  nor,  that  they  em- 
ployed a  clerk  to  write  the  names  selected,  and  put  them  in  the 
wheels,  i 

Juror  personally  interested.  —  In  Massachusetts  it  was  held,  in 
an  early  case,  that  the  court  will  not  set  aside  a  grand  juror  be- 
cause he  has  originated  a  prosecution  against  a  person  for  a  crime, 
whose  case  was  to  come  under  the  consideration  of  the  grand 
jury.y  In  Vermont,  a  still  more  extreme  doctrine  has  been  main- 
tained, it  being  held  that  the  court  has  no  power  to  order  a  grand 
juror  to  withdraw  from  the  panel  in  any  particular  case,  although 
it  were  one  of  a  complaint  against  himself,  k  But  these  decisions 
cannot  be  reconciled  with  the  general  tenor  of  authority,  nor  with 
the  analogies  of  the  English  common  law.  It  is  a  serious  discredit 
as  well  as  peril  to  a  man  to  have  a  bill  found  against  him  ;  and  if 
this  is  likely  to  be  done  corruptly,  or  through  interested  parties, 
he  has  a  right  to  apply  to  arrest  the  evil  at  the  earliest  moment. 
Besides,  it  is  far  less  productive  of  injury  to  public  justice  for  a 
jury  to  be  purged,  at  the  outset,  of  an  incompetent  member,  than 
for  the  indictment,  after  the  grand  jury  adjourns,  to  be  set  aside 
on  account  of  such  incompetency. 

§  470.  New  York.  —  In  New  York,  by  the  revised  statutes,  a 
person  held  to  answer  to  any  criminal  charge  may  object  to  the 
competency  of  a  grand  juror,  before  he  is  sxvorn^  on  the  ground 
that  he  is  the  prosecutor  or  complainant  upon  any  charge  against 

r.  Corson,  12  Mo.  404;  but  see  contra^  v,  Ricey,  5  Halst.  83;  Gross  v.  State, 

State  V.  Clarissa,  11  Ala.  57 ;  State  v.  2  Carter  (Ind.),  829  Post,  §  8116. 
Hughezi,  1  Ala.  655;  Tucker's  case,  h  People  &.  Jewett,  S  Wend.  314. 
8  Mass.  286.  t  Com.  v.  Lippard,  6  S.  &  R.  395. 

^  Jones  v.   State,   2  Blackf.   477;        y  Com.v.  Tucker,  8Ma«s.  286.     See 

State  V.  Rockafellow,  1  Halst.  332 ;  post,  note  u^ 
State  V.  Duncan,  7  Yerger,  271 ;  State        k  Baldwin's  case,  2  Tyler,  473. 
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such  person,  or  that  he  is  a  witness  oh  the  part  of  the  prosecu- 
tion, subpoenaed  or  recognized  as  such  ;  and  if  such  objection  is 
established,  the  juror  is  to  be  set  aside.  But  no  challenge  to  the 
array,  or  to  any  person  summoned  on  it,  shall  be  allowed  in  any 
other  cases.  I 

§  471.  Vigilance  committee.  — It  is  no  ground  for  challenge  to 
a  grand  juror  that  he  belongs  to  an  association  whose  object  it  is 
to  detect  crime,  m 

§  472.  Objecting  to  disqualification  after  hill  found,  —  Much 
difference  of  opinion  has  existed  on  the  question  whether,  after 
bill  found,  the  defendant  can  take  advantage  of  the  incompetency 
of  any  of  the  grand  jury  who  found  it.  In  Massachusetts  it 
was  said,  generally,  that  objections  to  the  personal  qualifications 
of  a  grand  juror,  or  to  the  legality  of  the  returns,  cannot  affect 
any  indictments  found  by  them,  after  they  have  been  received  by 
the  court  and  filed ;  o  and,  though  the  doctrine  was  doubted  in 
a  subsequent  case,  it  cannot  be  said  to  have  been  overruled.^ 
The  New  York  practice  at  common  law  was,  as  has  been  stated, 
substantially  the  same,  q  In  that  state,  after  an  issue  has  been 
joined  upon  an  indictment  on  a  plea  of  not  guilty,  and  a  petit 
jury  has  been  empanelled,  and  the  case  on  the  part  of  the  people 
has  been  gone  through  with,  it  is  too  late  for  the  defendant 
to  raise  the  objection  of  informality  in  the  organization  of  the 
grand  jury,  r  In  New  Jersey,  it  is  said  that  it  is  not  a  good  plea 
in  abatement,  that  a  member  or  members  of  the  grand  jury 
were  interested  in  the  conviction  of  the  defendant,  and  had  pre- 
judged his  case.  9  In  Alabama,  it  was  said,  originally,  that  after 
an  indictment  has  been  found  against  the  prisoner,  and  the  samp 
has  been  filed  and  accepted  in  court,  he  cannot  except  to  the  per- 
sonal qualifications  of  the  persons  selected  and  sworn  on  the 
grand  jury,  or  plead  in  bar  or  avoidance  of  the  indictment,  that 
one  of  the  jurors  who  preferred  it  is  an  alien  \t  but  the  point 
appears,  afterwards,  to  have  been  determined  otherwise  ;  and  it 
was  then  held  that  a  plea  in  abatement  in  such  case  was  the 
proper  mode  of  objection.^    The  mere  fact  that  a  prosecutor  was. 

/  2  R.  S.  724,  s.  27,  28.  r  People  v.  Griffin,  2  Barbour,  427. 

m  Musick  v.  People,  40  111.  268;  see  Post,  §  3223. 

poet,  §  3112.  8  State  v.  Rickey,  5  Halsted  (N.  J.) 

0  Com.  r.  Smith,  9  Mass.  107.  B.  83. 

p  Com.  V,  Parker,  2  Pick.  663.  t  Boyington  v.  State,  2  Porter,  100. 

q  People  v.  Jewett,  3  Wend.  314.  u  State  v.  Middleton,  5  Porter,  484; 

879 


Digitized  by 


Google 


§  472.]  GRAND  JURY  :  DISQUALIFICATION.  [BOOK  I. 

a  member  of  a  grand  jury,  is  not,  it  has  been  held  in  the  United 
States  circuit  court  in  Minnesota,  ground  for  a  plea  in  abate- 
ment, u^  In  Mississippi,  the  present  practice  is  that  for  excep- 
tions to  organization,  a  plea  in  abatement  is  too  late.ti'  In  Vir- 
ginia, at  an  early  period,  it  was  ruled  that  where  a  bill  of  indict- 
ment is  found  by  a  grand  jury,  one  of  whom  is  an  alien,  or 
otherwise  disqualified  by  law,  the  bill  or  presentment  may  be 
avoided  by  plea.t;  So  where,  in  a  prosecution  for  a  misde- 
meanor at  the  instance  of  a  voluntary  prosecutor,  the  defendant 
filed  a  plea  in  abatement,  that  one  of  the  grand  jurors  who 
found  the  indictment  was  not  a  freeholder,  and  the  issue  made 
upon  that  plea  was  found  for  the  defendant,  and  the  indictment 
quashed,  it  was  held,  the  court  should  give  judgment  for  the 
costs  against  the  prosecutor.  t(;  In  Ohio  an  indictment  found  by 
a  grand  jury  composed  of  less  than  fifteen  persons,  having  the 
qualifications  required  by  the  statute,  is  not  sufficient  to  put  the 
accused  on  trial,  and  a  plea  to  the  indictment,  that  one  of  the 
grand  jurors  had  not  the  requisite  statutory  qualifications,  ia  a 
good  plea  in  bar.  x  In  Maine,  Tennessee,  Alabama,  and  Texas, 
it  has  been  determined  that  the  disqualifications  of  one  of  the 
grand  jurors  finding  an  indictment  must  be  taken  advantage  of 
by  motion  to  quash  or  plea  in  abatement,  before  the  general  issue 
is  pleaded,  y  And  in  North  Carolina  the  same  doctrine  exists  ;  z  it 
being  clear  that  after  the  general  issue  has  been  pleaded,  objec- 
tions are  too  late ;  and  that  when  the  objection  goes  to  the  man- 
ner of  drawing,  it  should  be  taken  by  challenge  to  the  array,  a 
Such  is  undoubtedly  the  English  rule,  as  well  as  that  existing 

State  V.  Ligon,  7  Porter,  167;  Stote  v.  Ian  v.  State,  8  S.  &  M.  587 ;   Rawle  v. 

Clarissa,  11  Ala.  57.  State,  Ibid.  599;  State  v.  Syi]iond8,S6' 

kI  U.  S.  v.  Williams,  1  Dillon,  485.  Maine,   128;    Yanhook  v.  State,  12 

u^  James  v.  State,  45  Miss.  572;  Texas,  469;  Jackson  v.  State,  11  Tex- 

though  see  Barney  v.  State,  12  S.  &  as,  261 ;    State  v.  Carver,  49  Maine, 

M.  (Miss.)  68 ;  McQuillan  t;.  State,  8  688 ;  State  v.  Wright,  58  Maine,  S28 

&  &  M.  (Miss.)  587;  Rawle  v,  St^te,  also  see  Gladden  v.  State,  12  Fla.  562 

Ibid.  599.  Wilburn  v.  State,  21  Arkansas,  198 

V  Com.  t;.  Cherry,  2  Virg.  C.  20.  though  see  State  v.  Mahan,  12  Texas, 

M7  Com.  V,  St.  Clair,  1  Grat.  556.  288 ;  Wh.  Prec.  1158. 

X  Doyle  p.  State,  17  Ohio,  222.  z  State  v.  Martin,  2  Iredell,  101; 

y  State  v,  Duncan  &  Trott,  7  Yer-  State  v.  Duncan,  6  Iredell,  98. 

ger,  271 ;  State  v.  Brj'ant,  10  Yerger,  a  Ibid. ;  State  v.  Borroum,  25  Miss. 

527 ;  State  t;.  Brooks,  9  Ala.  10 ;  Bar-  208. 
ney  v.  State,  12  S.  &  M.  68 ;  M'Quil- 
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in  most  parts  of  the  United  States,  b  On  principle,  in  those  cases 
in  which  the  defendant  is  surprised,  and  had  no  opportunity  to 
take  exception  until  after  the  finding  of  the  bill,  he  should  be 
allowed  to  take  advantage  of  any  irregularity  by  plea. 

It  is  necessary  that  the  plea,  in  such  case,  should  set  forth  suf- 
ficient to  enable  the  court  to  give  judgment  on  it  on  demurrer. 
Thus  where,  upon  a  presentment  by  a  grand  jury  for  gaming,  the 
defendant  tendered  a  plea  in  abatement,  that  one  of  the  grand 
jurors  nominated  himself  to  the  sheriff  to  be  put  on  the  panel, 
who  summoned  him  to  serve,  without  alleging  that  this  nomi- 
nation of  himself,  by  the  grand  juror,  was  corrupt,  or  that  there 
was  a  false  conspiracy  between  him  and  the  sheriff  for  returning 
him  on  the  panel ;  it  was  held,  that  the  plea  was  nought,  c 

As  a  general  rule,  we  may  declare  that  where  hy  statute  ehal" 
lenffes  to  the  array  are  not  permitted^  then  defects  of  this  character 
may  he  made  the  subject  of  plea  in  abatement,  <^ 

h  2  Hale,  155 ;  8  Inst.  84 ;  Cro.  Car.     Obsenrance  of  a  requirement  that  is 


184,  147 ;  2  Hawk.  c.  25,  s.  18,  26,  29, 
80 ;  Bac.  Ab.  Juries,  A.  ;  1  Ch.  C.  L. 
309 ;  People  9.  Griffin,  2  Barb.  S.  C. 
427 ;  State  v.  Martin,  2  Iredell,  101 ; 
State  V.  Lamon,  8  Hawks,  175 ;  State 
9.  Herndon,  5  Blackf.  75 ;  Vattier  v. 
State,  4  Blackf.  72 ;  State  v.  Freeman, 
6  Blackf.  248;  State  v.  Carver,  49 
Maine,  588 ;  State  v.  Seaborn,  4  Dev. 
805 ;  People  v.  Hidden,  82  Cal.  445. 
See  for  form,  Wh.  Prec.  1158. 

c  Com.  0.  Thompson,  4  Leigh,  667. 

cl  Since  the  statute  has  abolished 
challenges  to  the  array  (2  R.  S.  724, 
sections  26,  27),  it  may  be  conceded 
that  a  plea  in  abatement  can  be  inters 
posed  to  an  indictment,  setting  forth 
that  the  finding  of  the  indictment  was 
by  an  illegal  body.  Such  a  plea  roust 
set  forth  the  ground  of  objection  specif- 
ically, and  show  that  the  jurors  were 
legallysncompetent.  People  v,  Jewett, 
6  Wend.  885 ;  Arch.  Cr.  PL  ed.  1860, 
886;  Colby's  Crim.  Proc.  285;  Peo- 
ple V.  Allen,  48  N.  Y.  82.  But  a  mere 
irregularity,  or  a  non-observance  of 
some  directory  provision  of  law,  is 
not  available  on  a  plea  of  abatement. 


only  directory,  is  not  essential  to  the 
validity  of  a  legally  constituted  tri- 
bunal. Cyphers  t;.  People,  81  N.  Y, 
874 ;  Friery  r.  People,  2  Keyes,  458. 
The  mere  defective  working  of  the 
statute  machinery  for  organizing  the 
grand  jury  is  not  ground  for  an  ob- 
jection that  the  action  of  the  jury  is 
illegal.  See  State  o.  Brooks,  9  Ala. 
10^  .  •  •  .  The  seventh  plea  of  the 
defendant  set  forth  that  the  indictment 
was  not  found  or  presented  by  a  grand 
jury  legally  constituted,  selected,  or 
summoned,  and  the  replication  to  this 
plea  raised  the  issue  of  fact,  which  was 
tried  before  Judge  Cardozo  and  a  jury. 
Had  the  evidence  shown  that  disqual- 
ified or  incompetent  persons  composed 
any  portion  of  the  grand  jury,  or  had 
there  been  conflicting  testimony  on 
that  subject  proper  to  be  submitted  to 
the  finding  of  a  jury,  the  defendant 
might  have  had  some  reason  to  com- 
plain. But,  on  the  facts  disclosed, 
I  do  not  see  what  the  jury  had  to 
determine.  The  statute  (chap.  498, 
Laws  of  1858,  p.  957)  provides  that 
the  persons  to  serve  as  grand  jurors 
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§  473.  A  plea  in  abatement,  that  the  grand  jurors  who  found 
the  indictment  were  selected  by  the  board  of  commissioners  on 
the  6th  of  May,  1841,  and  that  they  had  no  authority  to  make 
the  selection  on  that  day,  is  bad,  for  not  showing  that  the  said 
6th  of  May  was  not  included  in  the  May  session  of  the  board  in 
that  year,  d 


shall  be  selected  from  the  persons 
whose  names  are  contained  on  the 
lists  of  petit  jurors  for  the  time  being, 
by  a  board  specified  by  the  statute. 
Four  of  the  board  constitute  a  quorum, 
and  they  are  authorized  to  "  select 
from  the  lists  produced  by  the  com- 
missioners of  jurors,  of  the  persons 
qualified  to  serve  as  jurors  of  the  city, 
Uie  names  of  not  less  than  600  nor 
more  than  1,000,  to  serve  as  grand 
jurors  for  the  year."  It  appears  to 
have  been  allowed  by  the  commis- 
sioner of  jurors  that  when  persons 
had  served  on  a  grand  jury  they  were 
not  summoned  on  a  petit  jury  for  the 
year.  Not  because  they  were  exempt 
as  petit  jurors,  but  because  of  the 
practice  of  thus  granting  to  them  a 
temporary  exemption.  The  names  of 
some  such  persons  were  on  the  list 
from  which  the  grand  jury  for  1871 
and  1872  were  drawn  by  the  board  on 
whom  the  statute  had  devolved  that 
duty.  The  commissioners  of  jurors, 
however,  expressly  testified  that  the 
whole  list  of  the  grand  jurors  was  taken 
from  the  petit  jury  lists.  I  cannot  see 
that  there  was  any  evidence  to  be 
submitted  to  a  jury  touching  the  in- 
competency of  the  persons  thus  se- 
lected as  grand  jurors,  and  I  think  the 
judge  was  right  in  directing  the  jury 
to  find  a  verdict  for  the  people. 

"  At  a  subsequent  stage  of  this  case 
the  prisoner  was  again  brought  into 
the  oyer  and  terminer,  beibre  Mr. 
Justice  Ingraham,  when  he  was  again 
directed  to  plead  to  the  indictment. 
882 


He  thereupon,  through  his  counsel, 
interposed  a  further  special  plea,  set- 
ting forth  the  identical  facts  asserted 
in  his  former  special  plea,  and  which, 
as  alleged,  had  been  proved  on  the 
trial  thereof.  This  was  plainly  an 
inadmissible  plea.  The  time  for  dila- 
tory pleas  had  passed.  The  prisoner 
had  had  his  day  in  court  upon  them. 
The  judgment  of  the  law  had  already 
been  pronounced  upon  them,  and  he 
was  required  to  plead  on  the  merits. 
Dilatory  pleas  are  not  so  favored  as 
that  they  may  be  repeated  at  succes- 
sive terms  for  successive  trials.  The 
plea  was  properly  overruled  by  Mr. 
Justice  Ingraham;  and  the  prisoner 
having  declined  to  further  plead  to  the 
indictment,  the  court  properly  directed 
a  plea  of  not  guilty  to  be  recorded  by 
the  clerk.  Both  the  ruling  and  the  di- 
rection of  the  court  were  in  these 
respects  clearly  correct  One  of  the 
exceptions  of  the  prisoner's  counsel 
presents  this  question  on  the  consti- 
tutionality of  the  jury  law  of  1872. 
That  question  has  already,  in  another 
case,  received  the  consideration  and 
judgment  of  this  court,  and  I  need  not 
do  more  than  advert  to  the  lucid  opin- 
ion of  the  presiding  justice  of  First 
Judicial  Department,  in  the  case  of 
Barclay  v.  The  People,  and  to  assert 
my  conviction  that  if  it  were  not  bind- 
ing as  a  precedent,  it  would  compel 
assent  from  the  force  of  its  reasoning." 
Fancher,  J.,  Stokes  v.  People,  Sup.  Ct. 
N.  Y.  May,  1873. 
d  State  V.  Newer,  7  Blackf.  307. 


Digitized  by 


Google 


BOOK  I.]  HOW  BILL  IS    TO  BE  SIGNED,  ETC.  [§  474. 

Where  the  error  is  of  record,  its  existence  must  be  determined 
by  inspection,  e 

Practice,  when  aliens  are  indicted,  —  It  is  not  necessary,  at 
common  law,  that  any  part  of  a  grand  jury  finding  a  bill  against 
an  alien  should  be  aliens./  Such,  it  has  been  determined,  is  also 
the  rule  in  Pennsylvania.^  The  doctrine,  in  fact,  that  all  the 
grand  inquest  should  be  inhabitants  of  the  county  for  which  they 
are  sworn  to  inquire,  admits,  it  would  seem,  of  no  modification,  h 

Arrest  of  judgment, —  If  the  defendant,  or  his  counsel,  before 
trial  knew  of  an  objection  to  one  of  the  grand  jurors  that  found 
the  indictment,  or  to  the  organization  or  proceedings  of  the  jury, 
and  proceeded  to  trial  without  making  the  objection,  it  is  waived, 
and  cannot  be  insisted  on  after  verdict.  A^  And  this  position  is 
now  extended  to  all  matters  not  of  record.  Objections  of  this 
class,  to  be  taken  at  all,  must  be  taken  before  verdict.  It  is  of 
course  otherwise  as  to  objections  of  record.  Here,  if  there  be  no 
statutory  impediment,  a  motion  in  arrest  may  be  entertamed. }? 

V.  INDICTMENT  MUST  BE  SANCTIONED  BY  THE  PROSECUTING 
ATTORNEY. 

§  474.  It  is  essential  to  the  validity  of  an  indictment  that  it 
should  be  submitted  to  the  grand  jury  by  the  prosecuting  officer 
of  the  state,!  and  it  is  even  said  that  his  signature  is  necessary 
before  such  submission,/  though  the  point  has  been  doubted  ;X; 
and  in  Arkansas,  Indiana,  Alabama,  Missouri,  and  Mississippi,  it 
has  been  expressly  decided  that  an  indictment  need  not  be  so 
signed.  I   In  Tennessee,  an  indictment  signed  ^'  Nathaniel  Baxter, 

e  Smith  v.  State,  28  MissiBsippi,  t  Foote  v.  State,  3  Haywood,  98 ; 

728.  Hite  v.   State,  9  Yerger,  198  ;  Mc- 

/  Hawk.  b.  2,  c.  43,  sect  86.  GuUough  v.  Com.  67   Penns.  St.  SO; 

g  Res.  V,  Mesca,  1  DalL  73.  Com.  t;.  Simons,  6  Phil.  R.  167.     Ante, 

h  Roll.  Abr.  82 ;  2  Inst  32,  83,  34  ;  §  458  ;  post,  §  3001. 

Hawk.  b.  2,  c.  25.  ;  Ibid. ;  Teas  v.  State,  7  Humph.  1 74. 

h^  State  V.  Rand,   33  N.  H.  216 ;  k  State  v.  Vincent,  1  Car.  Law  R. 

People  V.  Griffin,   2  Barbour,    427  ;  493  ;  Anderson  v.  State,  5  Pike,  444. 

State  V.  Clarissa,  11  Alab.  57 ;  State  v,  I  Anderson  v.  State,  5  Pike,  444  ; 

Martin,  2  Iredell,  101  ;  State  v,  Bor-  McGregg   v.   State,  4    Blackf.   101 ; 

roum,  25  Mississ.  203  ;   McQuillan  v.  Thomas  v.  State,  6  Mis.  457;  Keithler 

State,8Sm.&M.587;  Terrill  v.  SUte,  v.  State,  10  S.  &  M.  192;  Ward  v, 

9  Ga.58.    Post,  §  3206.  State,  22  Alab.  16;  Harrall  v.  State, 

A2  See  Floyd  v.  State,  30  Ala.  511 ;  26  Ala.  53  ;  contra^  Jackson  v.  State, 

State  V,  Vail,  20  Tex.  779 ;  State  v.  4  Kansas,   150.     See  U.   S.  v,  Mc- 

Connelt,  49  Mo.  282.    Post,  §3206.  Avoy  4    Blatch.  418.    As    to  yari- 
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Attorney  General,"  was  held  to  be  sufficiently  signed,  without 
adding  the  name  of  the  district  of  which  he  was  attorney  gen- 
eral ;9n  but  an  indictment  signed  by  a  person  styling  himself 
solicitor  general,  is  invalid,  there  being  no  such  officer  known  in 
that  state,  n  It  is  not  a  valid  objection  to  an  indictment  that  it 
is  signed  by  one  as  district  attorney  pro  tem.^  rather  than  by  the 
district  attorney,  n^ 

Even' where  the  signature  is  necessary,  the  district  attorney 
will  be  allowed  to  sign  an  indictment  found  without  his  signa- 
ture being  appended  thereto,  and  a  motion  to  quash  for  want  of 
such  signature  will  then  be  overruled,  rfi 

The  proceedings  in  bringing  an  indictment  before  the  court, 
must  be  conducted  by  the  prosecuting  attorney  in  person,  but 
the  actual  trial  before  the  court  and  jury  may  be  conducted  by 
other  counsel,  o  The  attorney  general  may  properly  assist  the 
circuit  attorney  at  a  trial  for  murder,  whether  ordered  by  the 
governor  to  do  so  or  not,  and  the  prisoner  cannot  take  just  ex- 
ception. 0^  The  indictment  being  signed  and  preferred  by  the 
attorney  general,  it  will  be  presumed,  in  the  absence  of  anything 
to  the  contrary,  that  an  attorney  general  pro  tem.^  who  conducted 
the  trial,  was  properly  appointed. j[? 

§  475.  In  Pennsylvania,  by  the  first  section  of  the  act  of  May 
3d,  1850,  providing  for  the  election  of  district  attorney,  it  is  pro- 
vided that  the  officer  so  elected  shall  sign  all  bills  of  indictment, 
and  conduct  in  court  all  criminal  or  other  prosecutions  in  the 
name  of  the  commonwealth,  or  when  the  state  is  a  party,  which 
arise  in  the  county  for  which  he  is  elected,  j!?^ 

VI.   SUMMONING  OF  WITNESSES,  AND  INDORSEMENT  OF  THEIR  NAMES 

ON  BILL. 

§  476.  In  every  case  where  there  has  been  a  previous  exami- 
nation and  binding  over,  which,  as  has  been  seen>  is  the  regular, 

ance  in  title,  see  State  v,  Tannahill,  4  o  Byrd  r.  State,  1  How.  Mis.  247 ; 

Kansas,  117.  Rash  t*.  Cayanaugh,  2  Barr,  1S7  ;  Jar- 

m  State  r.  Brown,  8  Humph.  89  ;  nagin  t;.  State,  10  Yerg.  529.     See  Be- 

State  V,  Evans,  8  Humph.  110.  mis*s  Webster  case.     See  post,  §  3001. 

n  Teas  v.  State,  7  Humph.  1 74.    See  o^  State  v.  Hays,  23  Mo.(2  Jones)  287. 

State  V,  Salge,  3  Nev.  321.  p  Isham  v.  State,  1  Sneed  (Tenn.), 

nt  Reynolds  v.  State,  11  Texas,  130.  112.     (A  capital  case.)    Post,  §  3001. 

See  State  u.  Gonzales,  26  Texas,  197.  p^  Pamph.  1 850, 654 ;  Com.  v.  Lenox, 

rfl  Com.  V.  Lenox,  3  Brewster,  249.  supra,  note  n*. 
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and,  wiih  a  few  settled  exceptions,  the  sole  way  of  putting  an 
offender  on  his  trial,  the  prosecutor,  if  there  be  any,  and  the 
witnesses,  are  under  recognizance  to  appear  and  testify.  The 
practice  is,  immediately  at  the  opening  of  the  court,  to  call  their 
names ;  and,  in  case  of  non-appearance,  to  secure  their  attend- 
ance by  process.  At  conunon  law,  a  justice  of  the  peace,  at  the 
hearing  of  a  criminal  case,  has  power  to  bind  over  the  witnesses, 
as  well  as  the  defendant,  to  appear  at  the  next  court,  and  in 
default  of  bail  to  commit  them,  q 

§  477.  The  presence  of  witnesses  not  under  recognizance  to 
attend,  is  obtained  by  the  ordinary  means  of  a  subpoana. 

§  478.  The  practice  is,  for  the  attorney  general,  or,  in  Eng- 
land, the  clerk  of  the  assizes,  to  mark  on  the  back  of  each  bill 
the  witnesses  belonging  to  it ;  though  it  has  .been  held  that  the 
omission  is  not  fatal.  ^^ 

§  479.  In  Massachusetts,  such  does  not  appear  to  be  the 
course,  it  being  usual  for  the  grand  jury  to  return  generally  the 
names  of  all  the  witnesses  examined  by  them,  without  specify- 
ing the  bills ;  but  in  a  leading  case,  where  the  prisoner's  counsel 
requested  that  a  list  of  the  witnesses  before  the  grand  jury 
should  be  given,  the  court  granted  the  application  without 
doubt,  it  being  remarked  by  [Wilde,  J.,  that  such  a  request  had 
never  been  refused,  r 

§  480.  In  Pennsylvania,  the  act  of  1705  provides  that  no  per' 
son  or  persons  shall  be  obliged  to  answer  to  any  indictment  or 
presentment,  unless  the  prosecutor's  name  be  indorsed  there- 
upon;«  and  though  it  has  been  held  by  the  supreme  court, 
that  the  act  does  not  go  so  far  as  to  require  that  a  prosecutor 
should  be  indorsed  in  cases  where  no  prosecutor  exists,^  yet 
undoubtedly,  the  spirit  of  the  common  law  requires  that  the  bill 
itself  should  afford  the  defendant  the  means  of  knowing  who  are 
the  witnesses  on  whose  evidence  the  accusation  against  him  is 
based,  li  If  the  grand  jury  act  irregularly  in  introducing  wit- 
nesses without  the  action  of  the  attorney  general,  the  proper 

q  2  Hale  P.  C.  62,  282 ;  8  M.  &  S.  1.  r  Com.  v.  Knapp,  9  Pick.  498. 

(/^  4  M.  &  S.  9 ;  see  State  v.  Scott,  s  1  Smith's  Laws,  56. 

25  Ark.  107  ;  People  v.  Naughton,  7  <  B.  r.  Lukens,  1  Dallas,  5. 

Abbott  (N.  Y.),  Pr.  N.  S.  421;   88  u  Arch.  C.  P.  by  Jervis,  18;  Bar- 

Hoir.   Pr.  480;  U.  S.  v,  Shepard,  12  bour's  Cr.  Treatise,  272. 
Int.  Rev.  Rec.  10. 
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course  is  to  move  to  quash.  The  irr^ularity  cannot  be  pleaded 
in  bar.  w^ 

The  revised  act,  1860,  provides:  "No  person  shall  be  required 
to  answer  to  any  indictment  for  any  offence  whatsoever,  unless 
the  prosecutor's  name,  if  any  there  be,  is  indorsed  thereon,  and 
if  no  person  shall  avow  himself  the  prosecutor,  the  court  may 
hear  witnesses,  and  determine  whether  there  is  such  a  private 
prosecutor,  and  if  they  shall  be  of  opinion  that  there  is  such  a 
prosecutor,  then  direct  his  name  to  be  indorsed  on  such  indict- 
ment."!? 

In  Virginia,  by  the  crimes  act  of  1866,  the  prosecutor's  name 
must  be  indorsed,  v^ 

In  Ohio,  it  is  provided  that  no  biU  of  indictment  for  any 
offence  specified  in  the  act  entitled  "  An  act  for  the  punishment 
of  Crimes,"  passed  March  8,  1831,  shall  be  found  a  true  biU  by 
any  grand  jury,  unless  the  name  of  the  prosecutor  be  indorsed 
thereon,  except  such  bill  be  found  upon  testimony  sworn  and 
sent  to  the  grand  jury  by  order  of  the  court,  at  the  request  of  the 
prosecuting  attorney,  or  the  foreman  of  the  grand  jury,  in  which 
cases  the  fact  that  the  bill  was  found  upon  testimony  sworn  and 
sent  to  the  grand  jury  by  order  of  the  court,  shall  be  indorsed 
on  the  bill  instead  of  the  name  of  the  prosecutor,  t^ 

The  same  act  provides,  that  in  all  cases  where  the  prosecutor's 
Aame  is  indorsed  on  the  bill,  and  the  same  is  found  a  true  bill 
by  the  grand  jury,  and  upon  trial  the  defendant  is  acquitted,  the 
prosecutor  shall  be  liable  for  costs ;  and  the  court  at  the  term  at 
which  such  acquittal  shall  take  place,  or  at  any  subsequent  term, 
shall  render  judgment  against  such  prosecutor  for  such  costs, 
unless  the  court  shall  be  of  opinion  that  there  were  reasonable 
grounds  for  instituting  the  prosecution,  w 

§  481.  In  Mississippi,  though  the  want  of  the  name  of  the 
prosecutor  indorsed  on  the  back  of  the  bill  is  fatal,  w^  it  is  not 
necessary  that  the  grand  jury  should  return,  with  the  indictment, 
the  names  of  the  witnesses  examined,  or  the  evidence,  x 

§  482.  In  Missouri,  the  name  of  the  prosecutor  is  required  to 
be  indorsed  upon  an  indictment  for  any  trespass  not  amounting 

«!  Jillard  v.  Com.  2  Casey,  169.  w  Act  of  April  11, 1857,  §  7. 

V  §  27,  Bright.  Supp.  1376.  wi  Peter  v.  State,  8  How.  Mis.  433. 

vi  Pamph.  1866,  927.  x  King  v.  State,  5  Howard  Mis.  R. 

»a  Act  of  April  11,  1857,  §  6.  730. 
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to  a  felony,  y  and  under  this  statute  the  prosecutor's  name  must 
be  indorsed  upon  an  indictment  for  petty  larceny,  z  or  riot,  a  but 
it  need  not  be  .indorsed  upon  an  indictment  against  a  slave  for 
arson,  h  nor  on  an  indictment  for  a  disturbance  by  making  loud 
noises  ;c  and  it  is  a  sufficient  indorsement  if  the  prosecutor's 
name  be  written  on  the  face  of  the  bill.  (2  In  Tennessee,  the 
name  of  the  prosecutor  must  be  marked  on  the  back  of  the  bill,  e 
and  an  omission  to  do  so  need  not  be  pleaded  in  abatement,  but 
may  be  taken  advantage  of  at  any  time./  But  if  the  indictment 
be  founded  on  a  presentment,  the  name  of  the  prosecutor  need 
not  be  indorsed  on  the  bill,  g 

§  483.  In  Arkansas,  the  name  of  the  prosecutor  need  not  be 
indorsed  on  a  bill  for  passing  counterfeit  coin,  that  offence  not 
being  a  trespass  upon  the  person  or  property  of  another  less  than 
felony,  h 

It  is  not  the  practice,  it  is  said,  in  the  courti^  of  the  United 
States,  that  the  name  of  the  prosecutor  should  be  written  at  the 
foot  of  the  indictment,  i 

§  484., In  Virginia,  the  rule  is  the  contrary./  It  is  not  there 
essential,  however,  in  an  indictment  for  a  trespass  or  misde- 
meanor, to  insert  the  name  of  a  prosecutor,  if  it  appears  that 
the  indictment  was  found  on  the  evidence  of  a  witness  sent  to 
the  grand  jury,  either  at  their  request,  or  by  direction  of  the 
court;  and  that  whether  there  was  a  previous  presentment  or 
not  A; 

§  485.  In  Kentucky,  it  is  held  that  the  omission  of  the  name 
of  the  prosecutor,  his  addition,  and  residence,  in  cases  of  tres- 
pass, is  fatal.  I 

§  486.  In  Missouri,  it  is  said  that  it  is  a  sufficient  indorsement 
of  an  indictment  by  the  prosecutor,  that  his  name  is  written  on 
the  face  of  the  indictment,  m 

y  Bey.  Code,  1S35,  §  451.  A  Gabe  r.  State,  1  £ng.  519. 

2  State  v.  Hurt,  7  Mo.  821.  t  U.  S.  v.  Mundell,  6  GalL  245.  See 

a  State  v.  McCourtney,  6  Mo.  649 ;  State  v.  Lupton,  68  N.  C.  483. 

McWaters  t;.  State,  10  Mo.  167.  j  Haught  v.  Com.  2  Va.  Cases,  8 ; 

h  Lncy  v.  State,  8  Mo.  134.  Com.  v.  Dove,  Ibid.  29. 

c  State  v.  Moles,  9  Mo.  685.  k  Wortham  r.  Com.  5   Randolph, 

d  Williams  v.  State,  9  Mo.  270.  669. 

e  Act  1801,  c.  80,  §  1.  I  Com.  v.  Gore,  3  Dana,  474;  Bart- 

/  Medaris  v.  State,  10  Yerger,  239.  lett  v.  Humphreys,  Hardin,  518. 

g  State  v.  McCann,  1  Meigs,  91.  m  Williams  v.  State,  9  Mo.  270. 
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§  488.]  GRAND  JURY  :  EXAMINATION  OF  TESTIHONT.         [BOOK  I. 

§  487.  In  Iowa,  it  is  said  that  although  the  names  of  the  wit- 
nesses should  be  indorsed  on  the  indictment,  they  need  not  be 
made  a  part  of  the  record,  n 

VII.    EXAMINATION  OF  TESTIMONY. 


1.  How    WTTNE8SB8    ABB    TO    BE    8WORN| 
§488. 

2.  How  DEFECTS    IK  THIS    BE8PECT  MAT 
BB  BXGBFTED  TO,  $  489. 

3.  EVIDBNCB     GONFIMED    TO    THE    PB06B- 

cunoN,  §  490. 

4.  Pbobablb  cause  ebough,  $  481. 


6.  Legal  pboof  only  to  bb  bbcbivkd, 
§493. 

6.  ATi'JBHl>ANCB    OF  PB08BCUTOIO  ATTOB- 
NET,  §  495. 

7.  DeFEICDABT     and    OTHEBS     not    ENTI- 
TLED TO  ATTEND,  §  496. 


1.  Sow  Witnesses  are  to  be  sworn, 
§  488.  By  the  ancient  practice,  witnesses  to  be  sent  to  the 
grand  jury  were  previously  sworn  in  open  court.  If  a  witness 
who  is  sent  to  a  grand  jury  be  thus  sworn,  though  not  in  the 
immediate  presence  of  the  judge,  or  even  in  his  temporary 
absence  from  the  bench,  it  is  good.o  In  Connecticut,  witnesses 
before  a  grand  jury,  according  to  settled  and  uniform  practice, 
are  sworn  by  a  magistrate,  in  the  grand  jury  room,  and  not  in 
court;  and  this  is  pronounced  a  lawful  mode  of  administering 
the  oath.^  In  the  U.  S.  circuit  court  for  the  Eastern  District  ' 
of  Pennsylvania,  the  practice  wa^,  it  is  said,  to  summon  a  justice 
of  the  peace  as  one  of  the  grand  jury,  and  to  permit  him  to 
swear  the  witnesses  in  the  jury  room ;  q  but,  at  present,  the  wit- 
nesses are  sworn  in  court  by  the  clerk.  In  many  of  the  states, 
however,  express  power  is  given  to  the  foreman  to  swear  wit- 
nesses whose  names  are  given  to  him  for  the  prosecution.  Such 
an  authority  is  given  in  Massachusetts,  by  the  statute  of  1807, 
c.  140  ;  in  New  York,  by  the  Revised  Statutes,  part  ii.  title  4, 
c.  2,  act  1,  sect.  29.  In  Pennsylvania,  by  the  act  of  April  6, 
1826,  the  foreman  of  the  grand  jmy,  or  any  member  thereof,  is 
authorized  to  administer  the  oath  to  witnesses.  It  will  be  ob- 
served, however,  that  in  the  latter  state  the  authority  is  expressly 
limited  to  such  witnesses  ^^  whose  names  are  marked  by  the 
attorney  general  on  the  bill  of  indictment ;  "  and,  consequently, 
all  others  must  be  sworn  in  open  court,  q^ 

n  Harriman    r.   State,    2    Greene  q  7  Smith's  Laws,  686. 

(Iowa).  270.  q^  See    Jillard  t;.   Com.   2   Casey, 

0  Jetton  V,  State,  1  Meigs,  192.  169.     See    corUrOj    Ayrs  v.  State,  5 

p  State  V,  Fassett,  16  Conn.  R.  457.  Cold.  (Tenn.)  26. 
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The  Revised  Act,  1860,  provides  as  follows  :  — 
"  Qrand  jurorB  may  administer  oaths.  —  The  foreman  of  any 
grand  jury,  or  any  member  thereof,  is  hereby  authorized  and 
empowered  to  administer  the  requisite  oaths  or  affirmations  to 
any  witness  whose  name  may  be  marked  by  the  district  attorney 
on  the  bill  of  indictment."  r 

2.  Sow  Defects  in  this  Respect  may  he  excepted  to, 
§  489.  In  England,  it  has  been  held  that  a  conviction  could 
not  be  shaken,  although  the  bill  was  found  on  ill^al  testimony, 
if  on  the  trial  the  evidence  against  the  prisoner  was  sufficient ; 
and  in  a  case  where  it  appeared  the  witnesses  before  the  grand 
jury  had  not  been  sworn  at  all,  the  twelve  judges  held  that  the 
objection,  as  raised  in  arrest  of  judgment,  should  be  over- 
ruled, r^  but  at  the  same  time  unanimously  made  application 
for  a  pardon,  recognizing,  in  fact,  the  irregularity  of  the  finding, 
though  regarding  the  plea  as  a  waiver  of  the  technical  error.  In 
this  country  it  has  been  several  times  determined  that  a  motion 
in  an*est  of  judgment  cannot  be  sustained,  on  the  ground  that 
it  does  not  appear  from  the  indorsement  on  the  indictment  that 
the  witnesses  were  sworn  before  they  were  sent  to  the  grand  jury  ; 
for  the  judgment  can  be  arrested  only  for  matter  appearing,  or 
for  the  omission  of  some  matter  which  ought  to  appear  on  the 
record,  and  such  indorsements  form  no  part  of  the  bill,  t  But 
where  the  objection  is  taken  before  plea,  on  motion  to  quash,  it 
has  in  England  been  sustained,  u  It  is  true  that  the  English 
practice  has  varied,  and  that  afterwards  it  was  declared  that  it 
would  be  improper  for  a  court  to  inquire  whether  the  witnesses 
were  regularly  sworn,  as  the  grand  jury,  supposing  such  may  not 
have  been  the  case,  were  competent  to  have  found  the  bill  on 
their  own  knowledge ;  v  but  this  limitation  has  not  been  recog- 
nized in  this  country,  and  in  England  it  has  not  been  always  ap- 
plied, w  Thus,  where  an  irregularity  was  shown  in  the  swearing,* 
Story,  J.  exclaimed  with  great  emphasis,  that  if  such  irregularities 

r  Rev.  Act,  1860,  Pamph.  433.  59.      See  Jillard  v.   Com.   2   Casey, 

r^  R.  r.  Dickinson,  R.  &  R.  Crown  169. 

Cases,  401.  «  6  C.  &  P.  90. 

t  State  V.  Roberts,  2  Dever.  &  Bat.  v  R.  v,  Russell,   1    C.  &  M.  247; 

540 ;  State  t;.  McEntire,  Car.  L.  R.  Sute  v,  Hatfield,  3  Head,  231. 

287  ;  King  v.  State,  5  Howard  Mis.  R,  to  R.  v,  Dickinson,  R.  &  R.  401 ; 

730;  Gillman  v.  State,  1  Humphreys,  see  6  C.  &  P.  90. 
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were  allowed  to  creep  into  the  practice  of  grand  juries,  the  great 
object  of  their  institution  was  destroyed,  x  So,  where  a  defend- 
ant was  called  before  a  grand  jury,  and  required  to  testify  on  a 
prosecution  against  himself,  the  indictment  found  on  such  testi- 
mony was  properly  quashed,  o^  And  in  a  case  in  North  Carolina, 
the  law  was  pushed  still  mrther,  it  being  held  that  where  a  bill 
was  found  on  the  information  of  one  of  their  own  body,  it  was 
essential  that  the  prosecuting  juror  should  be  regularly  sworn, 
and  so  noted,  y  In  the  same  state  it  was  laid  down  generally, 
that  an  indictment  found  on  the  testimony  of  interested  or  in- 
competent witnesses  will  be  quashed,  z  But  the  last  position  is 
incompatible  with  the  common  law  principle  that  the  court  will 
not  inquire  into  the  question  whether  the  degree  of  evidence 
was  such  as  should  properly  have  led  to  a  finding ;  and  in  several 
cases  courts  have  refused  to'  inquire  as  to  the  character  of  the 
testimony  by  which  the  grand  jury  was  influenced,  a 

A  grand  jury,  it  seems,  may  of  their  own  knowledge,  indict  a 
person  committing  perjury  before  Aem.  a^ 

3.  Evidence  confined  to  the  Prosecution, 

§  490.  The  evidence  to  be  produced  before  the  graiid  jury  re- 
lates solely  to  the  case  of  the  prosecution,  and  the  general  rule 
is  that  they  should  hear  no  other  evidence  but  that  adduced  by 
the  government,  h  But  it  has  been  doubted  whether,  as  they 
are  sworn  to  "  inquire,"  they  may  not,  if  the  case  of  the  prose- 
cution appear  imperfect,  call  for  such  witnesses  as  the  evidence 
they  have  already  heard  indicates  as  necessary  to  make  out  the 
charge,  c  Under  such  a  suggestion,  it  would  become  the  duty 
of  the  prosecuting  officer  to  cause  the  requisite  witnesses  to  be 
summoned ;  provided,  in  his  discretion,  he  considers  them  as 
properly  forming  part  of  the  commonwealth's  case.     But  it  is 

•     x  U.   S.  v.   Coolidge,    2    Gallison,  138;    State  v.   Logan,   1    Nev.   509; 

864.     Post,  §498.  State  17.  Cole,  19  Wis.  129.     Post,  § 

x^  State  V,  Froiseth,   16    Minnes.  493. 

296.     Post,  §  498.  a*  State  v.  Terry,  80  Mo.  868. 

y  State  v.  Gain,  1  Hawks,  852.  h  2  Hawk.  c.  25,  s.  145 ;  2  Hale, 

z  State  v.  Fellows,  2  Hayw.  R.  840.  257 ;  4  Bla.Gom.  808 ;  U.  S.  v.  Palmer, 

See  post,  §  498.  2  Granch  G.  G.  R.  11 ;  U.  S.  v.  Law- 

a  State  r.  Boyd,  2  Hill's  S.  C.  R.  rence,  4  Ibid.  514. 

288  ;  Turk  v.  State,  2  Hammond,  part  c  1  Ghitty  G.  L.  818.    See  Dicken- 

2,  240;  People  ».  Hulbut,  4  Denio,  son's  Quar.  Ses.  174,  175. 
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clear  that,  under  no  circumstances,  should  witnesses  for  the  de- 
fence be  introduced  into  the  grand  jury  room  unless  their  testi- 
mony becomes  incidentally  necessary  to  the  prosecution,  d 

4.  Probable  CaiLse  enough. 

§  491.  The  question  was  in  former  times  much'  considered 
whether  the  sole  inquiry  of  a  grand  juror  should  not  be  whether 
sufficient  groimd  has  been  adduced  by  the  prosecution  to  require 
a  defendant  to  account  for  himself  on  a  public  trial.  On  the  one 
hand,  it  has  been  laid  down  by  high  authority,  that  the  inquest, 
as  far  as  in:  them  lies,  should  be  satisfied  of  the  guilt  of  a  de- 
fendant ;e  and  Judge  Wilson,  in.  examining  the  position  that 
dkprimd  fade  case  is  all  that  is  necessary  for  a  grand  juror's 
purpose,  remarked,  "  It  is  a  doctrine  which  may  be  applied  to 
countenance  and  promote  the  vilest  and  most  oppressive  pur- 
poses; it  may  be  used,  in  pernicious  rotation,  as  a  snare  in 
which  the  innocent  may  be  entrapped,  and  as  a  screen  under 
cover  of  which  the  guilty  may  escape."/  The  same  position  is 
taken  by  Professor  J.  A.  G.  Davis,  in  his  elaborate  examination 
of  criminal  law  in  Virginia,  g  Sir  E.  Coke,  far  more  humane 
in  the  study  than  on  the  bench,  in  speaking  of  the  reign  of  Ed- 
ward I.,  said :  "  In  those  days  (as  yet  it  ought  to  be)  indictments, 
taken  in  the  absence  of  the  party,  were  formed  on  plain  and 
direct  proof,  and  not  upon  probabilities  and  inferences."  h  Such, 
also,  was  the  standard  adopted  by  the  first  learned  editor  of  the 
laws  of  Pennsylvania ;  i  of  Mr.  Daniel  Davis,  for  many  years, 
solicitor  general  of  Massachusetts,  to  whose  excellent  treatise  on 
grand  juries  allusion  has  more  than  once  been  made  \j  and  of 
the  first  Judge  Hopkinson,  so  far  as  a  tract  published  by  him 
anonymously,  but  afterwards  avowed,  may  be  taken  as  an  index 

d  Regp.  V.  SchsBffer,  1  Dallas,  286 ;  /  Wilson's  Works,  ii.  865. 

1  B.  &  C.  87,  51 ;  3  B.  &  A.  482;  1  g  Davis's  C.  L.  in  Va.  426. 

Chit  Rep.  214;  Addison's   Charges,  h  2  Inst.  884.     For  a  specimen  of 

42  ;  U.  S.  r.  White,  2  Wash.  C.  C.  29 ;"  the  style  in   which   Coke    procured 

U.  S.  t;.  Palmer,  2  Cranch  C.  C.  R.  11 ;  convictions  hj  smuggling  in  hearsay 

U.  S.  V,  Blodgett,  85  6a.  886.    Post,  and  declarations  of  third  parties,  see 

§  491-2.  Amos's  Great  Oyer,  and  post,  §  697, 

e  Sir  John  Hawles,  4  St.  Tr.  188 ;  note. 

4   Bl.   Com.   808  ;    Lord   Somers   on  t  Smith's  Laws,  vol.  7,  p.  687. 

Grand  Juries,  &c. ;  People  r.  Hyler,  2  /  Davis's  Prec.  25 ;  see  also  1  Ch 

Parker  C.  R.  (N.  Y.)  570.     See  post,  C.  L.  818. 
§  2978. 

891 


Digitized  by 


Google 


§  492.]  GKANB  JUBY :   EXAMINATION   OF  TESTIMONY.         [BOOK  I. 

of  his  views.  A;    And  this  rule  has  been  adopted  by  statute  in 
California,  k^ 

§  492.  On  the  other  hand,  it  is  said  by  Sir  Matthew  Hale, 
that  "  in  case  there  be  probaile  evidence,  the  grand  jury  ought  to 
find  the  bill,  because  it  is  but  an  accusation,  and  the  party  is  put 
on  his  trial  afterwards."!  The  arguments  which  lead  to  such  a 
position  were  recapitulated  with  great  force  by  McKean,  C.  J., 
in  an  early  charge  to  a  grand  jury  in  Pennsylvania.  "  The  bills 
or  presentments  foAnd  by  a  grand  jury,"  he  said,  "  amount  to 
nothing  more  than  an  official  accusation,  in  order  to  put  the  party 
accused  upon  his  trial ;  till  the  bill  is  returned,  there  is,  there- 
fore, no  charge  from  which  he  can  be  required  to  exculpate  him- 
self ;  and  we  know  that  many  persons,  against  whom  bills  were 
returned,  have  been  afterwards  acquitted  by  a  verdict  of  their 
country.  Here  then  is  the  just  line  of  discrimination.  It  is  the 
duty  of  the  grand  jury  to  inquire  into  the  nature  and  probable 
grounds  of  the  charge ;  but  it  is  the  exclusive  province  of  the 
petit  jury  to  hear  and  determine,  with  the  assistance,  and  under 
the  direction  of  the  court,  upon  points  of  law,  whether  the  de- 
fendant is  or  is  not  guilty,  on  the  whole  evidence  for  and  against 
him.  You  will  therefore  readily  perceive  that  if  you  examine 
the  witnesses  on  both  sides,  you  do  not  confine  your  consideration 
to  the  probable  grounds  of  charge,  but  engage  completely  in  the 
trial  of  the  cause ;  and  your  return  must  consequently  be  tan- 
tamount to  a  verdict  of  acquittal  or  condemnation.  But  this 
f  would  involve  us  in  another  difficulty ;  for,  by  the  law,  it  is 
declared  that  no  man  shall  be  twice  put  in  jeopardy  for  the  same 
offence  ;  and  yet  it  is  certain  that  the  inquiry  now  proposed  by 
the  grand  jury  would  necessarily  introduce  the  oppression  of  a 
double  trial.  Nor  is  it  merely  upon  maxims  of  law,  but,  I  think, 
likewise  upon  principles  of  humanity,  that  this  innovation  should 
be  opposed.  Considering  the  bill  as  an  accusation  grounded 
entirely  on  the  testimony  in  support  of  the  prosecution,  the  petit 
jury  receive  no  bias  from  the  sanction  which  the  indorsement 
of  the  grand  jury  has  conferred  upon  it.  But,  on  the  other  hand, 
would  it  not,  in  some  degree,  prejudice  the  most  upright  mind 
against  the  defendant,  that  on  a  full  hearing  of  his  defence,  an- 
other tribunal  had  pronounced  it  insufficient,  which  would  then 

k  1  Hopkinson's  Works,  194.  I  2  Hale  P.  C.  167.     See  post,  § 

fci  People  17.  Tinder,  19  Cal.  539.         2978. 
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be  the  natural  inference  from  every  true  bill  ?     Upon  the  whole,    A 
the  court  is  of  opinion  that  it  virould  be  improper  and  illegal  to      * 
examine  the  witnesses,  on  behalf  of  the  defendant,  while  the   J 
chai^  against  him  lies  before  the  grand  jury."    Upon  one  of  the 
grand  inquest  remarking,  that  ^^  there  was  a  clause  in  the  qualifi-       \ 
cation  of  the  jurors,  upon  which  he  and  some  of  his  brethren 
wished  to  hear  the  interpretation  of  the  judges,  to  wit :  What 
is  the  legal  acceptation  of  the  words  *  diligently  inquire  ? ' "  the       ^^, 
chief  justice  replied  that  "  the  expression  meant,  diligently  to 
inquire  into  the  circumstances  of  the  charge,  the  credibility  of 
the  witnesses  who  support  it,  and   from  the  whole,  to  judge 
whether  the  person  accused  ought   to  be  put  upon    his   trial. 
For,"  he  added,  "  though  it  would  be  improper  to  determine        \ 
the  merits  of  the  cause,  it  is  incumbent  upon  the  grand  jury  to 
satisfy  their  minds,  by  a  diligent  inquiry,  that  there  is  a  probable 
ground  for  the  accusation,  before  they  give  it  their  authority,     J 
and  call  upon  the  defendant  to  make  a  public  defence."  m    This 
view  derives  much  countenance  from  the  English  rule,  that  a 
grand  jury  have  no  authority  by  law  to  ignore  a  bill  for  murder 
on  the  ground  of  insanity,  though  it  appear  plainly  from  the 
testimony  of  the  witnesses,  as  examined  by  them  on  the  part  of 
the  prosecution,  that  the  accused  was  in  fact  insane ;  but  that  if 
they  believe  the  acts  done,  if  they  had  been  done  by  a  person  of 
soimd  mind,  would  have  amounted  to  murder,  it  is  their  duty  to 
find  the  bill,  n 

5.  Legal  Proof  only  to  he  received. 

§  493.  A  grand  jury,  it  has  been  said,  is  bound  to  take  the 
best  legal  proof  of  which  the  case  admits  ;  and  it  is  the  duty  of 
the  prosecuting  officer  of  the  state  to  take  care  that  no  evidence 
is  received  by  them  which  would  not  be  admissible  at  trial,  o 
But  an  accomplice,  even  though  imcorroborated,  is  adequate  to 
the  finding  of  a  bill,  though  he  may  have  been  taken  from  prison 
by  an  order  altogether  surreptitious  and  illegal,  jc?  It  seems,  how- 
ever, that  if  a  bill  is  found  on  the  sole  evidence  of  a  person  ren- 

m  Resp.  r.  Scbseffer,  1  Dallas,  237.  n  R.  v.  McNaugbton,  8   C.   &  P. 

See  also  remarks  of  Judge  Addison,  195. 

Addison's  Charges,  89;  S.  P.  State  t;.  o  1  Leach,  514  ;  2  Hawk.  c.  25,  s. 

Cowan,  1  Head,  280 ;  People  v,  Hyler,  188,  189  ;  Davis's  Precedents,  25. 

2  Parker  C.  R.  570  ;  U.  S.  v.  Blodgett,  p  1  Leach,  155. 
85  6a.  886. 

898 


Digitized  by 


Google 


§  495.]  GRAND  JURY  :   EXAMINATION  OF  TESTIMONY.         [BOOK  I. 

dered  incompetent  by  conviction  of  an  infamous  crime,  it  will  be 
quashed  before  plea,  though  the  objection  will  be  too  late  after 
conviction,  q  And  so  where  a  defendant  was  compelled  to  testify 
against  himself,  q^ 

On  the  other  hand,  the  fact  that  one  of  several  witnesses,  who 
testified  to  an  offence  before  the  grand  jury,  was  incompetent,  is 
not  sufficient  to  sustain  a  plea  in  abatement  to  the  indictment, 
since  it  is  impossible  to  show  that  an  indictment  was  found  on 
the  testimony  of  one  witness  alone,  q^ 

The  practice  when  there  has  been  irregularity  in  swearing  of 
witnesses,  has  been  already  discussed.  ^ 

§  494.  The  grand  jury,  if  they  have  any  doubts  as  to  the  pro- 
priety of  admitting  any  part  of  the  evidence  fiubmitted  to  them, 
may  pray  the  advice  of  the  court  to  which  they  are  attached  ;  r 
though  it  is  usual  to  apply  to  the  counsel  of  the  state,  who  is 
bound  to  be  at  hand,  and  ready  to  communicate  to  them  any  in- 
formation that  may  be  required.  % 

New  bill  may  he  found  on  old  testimony. — Wherever  a  former 
bill,  found  by  the  same  grand  jury,  has  been  superseded,  a  new 
bill  may  be  found  as  a  substitute  without  examining  witnesses.  «^ 

6.  Attendance  of  ProBecuting  Attorney. 

§  495.  In  New  York,  it  seems  to  have  been  considered  that 
the  functions  of  the  district  attorney,  so  far  as  the  grand  jury 
are  concerned,  are  exhausted  at  the  moment  of  the  bill  reaching 
their  hands,  unless  revived  by  a  subsequent  call  for  information ; 
and  that  he  has  no  right  to  be  present  at  their  sessions  and 
assist  in  the  examination  of  witnesses,  t  What  are  the  rights 
of  the  attorney  general  in  the  premises,  is  not  there  determined. 
In  England,  as  a  general  rule,  the  clerk  of  the  assizes  is  the  at- 
tendant of  the  grand  jury,  and  is  expected  not  only  to  aid  them 

q  2  Hawk.  c.  25,  s.  145,  in  notis;  to  their  sitting  in  open  court,  under 

State  V,  Fellows,  2  Hayw.  840.  direction  of  the  judges,  see  5  St  Tr. 

q^  State    v.  Froiseth,   16   Minnes.  771 ;  8  Camp.  887. 

296.     Ante,  §  489.  s  Davis's  Precedents,  21 ;  7  Cowen, 

^  Bloomer     v.     State,    8     Sneed  568;  Davis's  Virg.  Crim.  Law,  425; 

(Tenn.),  66;  State  v.  Tucker,  20  Iowa,  Lung's  case,  1  Conn.  428;  Kel.  8;  1 

508 ;  see  §  489.  Oh.  C.  L.  816. 

g3  Ante,  §  489.  8^  Com.  r.  Woods,  10  Gray  (Mass.), 

r  Dalton,  J.,  c.  185,  s.  9;  4  Bla.  477.     See  post,  §  508. 

Com.  808,  n.  1 ;  2  Hale,  159, 160.     As  t  7  Cowen,  568.     See  post,  §  8001. 
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in  their  examinations,  but  to  place  before  them  each  several  item 
of  business  as  it  successively  arises.  In  the  other  courts,  as  is 
stated  by  Mr.  Chitty,  it  is  not  unusual  to  permit  the  prosecutor 
to  be  present  to  conduct  the  evidence  on  the  part  of  the  crown,  u 
though  this  appears  to  be  at  the  grand  jury's  option,  to  be  exer- 
cised where  a  case  of  difficulty  requires  the  marshalling  of  evi- 
dence or  the  leading  of  unwilling  witnesses,  v  And  one  case  is 
on  record  where  the  grand  jury  refused  to  allow  this  privilege. t^ 
The  practice  in  Massachusetts,  as  stated  by  Mr.  Davis,  is,  for  the 
officer  having  charge  of  the  preparation  of  the  indictments  to  at- 
tend the  grand  jury,  to  open  each  particular  case  as  it  arises,  to 
commence  the  examination  of  each  witness,  and  to  meet  any 
question  as  to  the  law  of  the  case  which  may  be  given  to  him. 
But  it  is  his  duty,  "  during  the  discussion  of  the  question,  to  re- 
main perfectly  silent,  unless  his  advice  or  opinion  in  a  matter  of 
law  is  requested.  The  least  attempt  to  influence  the  grand  jury 
in  their  decision  upon  the  effect'  of  the  evidence,  is  an  unjustifi- 
able interference,  and  no  fair  and  honorable  officer  will  ever  be 
guilty  of  it.  It  is  very  common,  however,  for  some  one  of  the 
grand  jury  to  request  the  opinion  of  the  public  prosecutor,  as  to 
the  propriety  of  finding  the  bill.  But  it. is  his  duty  to  decline 
giving  it,  or  even  any  intimation  on  the  subject ;  but  in  all  cases 
to  leave  the  grand  jury  to  decide  independently  for  themselves. 
It  may  be  thought  that  this  is  too  great  a  degree  of  refinement  in 
official  duty.  But  the  experience  of  thirty  years  furnishes  an 
answer  most  honorable  to  the  intelligence  and  integrity  of  that 
body  of  citizens  from  which  the  grand  jury  are  selected ;  and  that 
is,  that  they  almost  universally  decide  correctly."  a; 

This  is  the  uniform  practice  in  Pennsylvania.  In  the  United 
States  courts  the  practice  is  thus  stated  by  Judge  Field,  in  a 
charge  delivered  to  a  California  grand  jury  in  August,  1872. 
^^  The  district  attorney  has  the  right  ix>  be  present  at  the  taking 
of  testimony  before  you  for  the  purpose  of  giving  information  or 
advice  touching  any  matter  cognizable  by  you,  and  may  inter- 
rogate witnesses  before  you,  but  he  has  no  right  to  be  present 
pending  your  deliberations  on  the  evidence.     When  your  vote  is 

u  1  Ch.  C.  L.  816.  X  Davis's  Precedents,  21 ;  see,  also, 

V  4  Blac.  C.  126,  note  by  Christian;  M'Lellan  v.  Richardson,  1  Shep.  (18 
Dick.  Q.  S.  6th  ed.  1887.  Me.)   82,  where  it  appears  that  the 

to  Crossfield's  case,  8  St.  Tr.  778.       same  usage  exists  in  Maine. 
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taken  apon  the  question  whether  an  indictment  shall  be  fonnd  or 
a  presentment  made,  no  person  besides  yonrselves  should  be 
present."  The  privilege  of  attendance  should  be  strictly  limited 
to  the  prosecuting  officer  officially  clothed  with  this  high  trust, 
and  not  extended  to  mere  temporary  assistants ;  and  in  South 
Carolina,  in  1872,  an  indictment  was  properly  quashed,  because 
attorneys  temporarily  representing  the  solicitor  general  entered 
the  room  of  the  grand  jury,  when  they  were  deliberating  as  to 
the  bill,  and  advised  them  as  to  their  action.  ^ 

7.  Defendant  and  other%  not  entitled  to  attend. 
§  496.  In  England,  and  in  the  courts  of  each  of  the  several 
states,  with  one  exception,  neither  the  defendant,  nor  any  person 
representing  him,  is  permitted  to  attend  the  examination  of  the 
grand  jury.y  And  Judge  King,  in  an  opinion  marked  virith  his 
usual  learning  and  good  sense,  has  held,  that  the  sending  of  an 
imofficial  volunteer  communication  to  the  grand  jury,  inviting 
them  to  start  on  their  own  authority  a  prosecution,  is  a  misde- 
meanor at  common  law.  z    Anj  volunteer  attendance  is  by  the 

x^  State  V.  Addieon,  2  S.  C.  856.        culated  to  prevent  and  obstruct  the 
y  1  B.  &  G.  87,  51 ;  3  B.  &  A.  482;     due  administration  of  justice,  and  to 


1  Ch.  R.  217;  1  Ch.  C.  L.  817;  Mc- 
CuUough  V.  Com.  67  Penn.  R.  80;  Com. 
V.  Simons,  6  Phil.  R.  167. 

z  Com.  V.  Crans,  8  P.  L.  J.  468. 
'*  There  has  hardly  been  a  session," 
said  Judge  Field,  of  the  supreme 
court  of  the  United  States,  in  address- 
ing a  grand  jury  in  California  in  1872 
(Pamph.  Rep.),  "  of  the  grand  jury  of 
this  court  for  years,  at  which  instances 
have  not  occurred  of  personal  solicita- 
tion to  some  of  its  members  to  obtain 
or  prevent  the  presentment  or  indict- 
ment of  parties.  And  communications 
to  that  end  have  frequently  been  ad- 
dressed to  the  grand  jury,  filled  with 
malignant  and  scandalous  imputations 
upon  the  conduct  and  acts  of  those 
against  whom  the  writers  entertained 
hostility,  and  against  the  conduct  and 
acts  of  former  and  present  officers  of 
this  court,  and  of  previous  grand  juries 
of  this  district. 

"  All  such  communications  were  cal- 
396 


bring  the  proceedings  of  the  grand 
jury  into  contempt.  *  Let  any  reflect- 
ing man,'  says  a  distinguished  judge, 
*  be  he  layman  or  lawyer,  consider  of 
the  consequences  which  would  follow, 
if  every  individual  could,  at  his  pleas- 
ure, throw  his  malice  or  his  prejudice 
into  the  grand  jury  room,  and  he  will, 
of  necessity,  conclude  that  the  rule  of 
law  which  forbids  all  communication 
with  grand  juries,  engaged  in  crimi- 
nal investigations,  except  through  the 
public  instructions  of  courts,  and  the 
testimony  of  sworn  witnesses,  is  a  rule 
of  safety  to  the  community.  What 
value  could  be  attached  to  the  doings 
of  a  tribunal  so  to  be  approached  and 
influenced  ?  How  long  would  a  body, 
so  exposed  to  be  misled  and  abused, 
be  recognized  by  freemen  as  among 
the  chosen  ministers  of  liberty  and  se- 
curity? The  recognition  of  such  a 
mode  of  reaching  grand  juries  would 
introduce  a  flood  of  evils,  disastrous  to 
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same  rule  subject  to  the  same  law.a^  In  Connecticut,  however, 
it  was  held  by  the  nine  judges  that  a  prisoner  was  entitled  to  be 
present  during  the  examination  in  his  particular  case,  and  might 
ask  the  witnesses  such  questions  as  he  thought  proper,  a 

In  Maine,  it  is  said  that  the  presence  of  a  stranger  does  not 
yitiate  an  indictment,  if  he  does  not  act.  a^ 

Vni.    FINDING  AND  ATTESTING  OF  BILL. 

§  497.  The  examination  being  over,  it  becomes  the  duty  of 
the  grand  jury  to  pass  upon  the  bill ;  and  unless  twelve  of  their 
number  agree  to  find  a  true  bill,  b  the  return  is  "  ignoramus," 
or,  as  is  more  commonly  the  case,  "  ignored,"  or,  "  not  found." 
The  usual  practice  is  for  the  foreman  to  sign  the  return ;  and 
the  words  "  true  bill,"  with  his  name  attached,  have  been  fre- 
quently considered  a  good  finding,  e  though  it  was  held  not  an 
error  where  the  indorsement  was  simply  "  a  bill,"  omitting  the 
word  true,  d  And  in  some  states  it  has  been  held  sufficient  to 
omit  the  words,  "  a  true  bill  "  altogether,  where  the  signature  of 
the  foreman  is  given,  e  The  weight  of  authority,  however,  is 
that  the  omission  of  the  words  "  true  bill,"  if  excepted  to  before 
verdict,  will  be  fatal./  An  indorsement  on  the  envelope  (though 
not  on  the  bill  itself)  has  been  held  good  after  verdict.^ 


the  purity  of  the  administration  of 
criminal  justice,  and  subversive  of  all 
public  confidence  in  the  action  of  these 
bodies.' ''  Judge  King,  of  Philadel- 
phia, in  Commonwealth  v.  Crans,  in 
3  Penn.  Law  Journal,  pp.  459-464.  By 
an  act  of  Congress,  passed  in  1872, 
such  solicitations  are  indictable.  Post, 
§  3336. 

z^  McCullough  V.  Com.  ut  supra. 

a  Lung's  case,  1  Conn.  428 ;  State 
V.  Fassett,  16  Conn.  458. 

a\  State  v,  Clough,  49  Maine,  573. 

h  Sayer's  case,  8  Leigh,  722.  As  to 
U.  S.  courts,  see  §  463  a. 

e  State  v.  Davidson,  12  Yer.  300; 
State  V.  Elkins,  1  Meigs  R.  109;  Ben- 
nett r.  State,  8  Humph.  118;  1  Ch.  C. 
L.  324;   Arch.  C.  P.  by  Jervis,  89; 


Spratt  V.  State,  8  Mo.  247 ;  McDonald 
V.  State,  8  Mo.  283 ;  Gardner  v.  Peo- 
ple, 3  Scam.  83 ;  Harriman  v.  State,  2 
Greene  (Iowa),  270;  State  v,  Onn- 
macht,  10  La.  K.  198;  Hopkins  v.  Com. 
(14  Wright)  50  Penn.  9. 
d  Sparks  v.  Com.  9  Barr,  354. 

'  €  Com.  V,  Smith,  6  Bost.  Law  Rep. 
N.  S.  489 ;  State  w.  Freeman,  13  N.  H. 
488;  State  v.  Axt,  6  Iowa  (Clarke), 
511 ;  Com.  v.  Smyth,  11  Cush.  (Mass.) 
473;  Price  v.  Com.  21  Gratt.  846; 
State  V.  McCartey,  17  Minn.  76. 

/  Harriman  v.  State,  2  (^ene 
(Iowa),  270  ;  Gardner  v.  People,  3 
Scam.  83  ;  Spratt  v.  State,  8  Mo.  247 ; 
State  V,  Webster,  5  Greene,  373  ; 
Nomague  v.  People,  Breese,  109 ;  Mc- 
Donald t7.  State,  8  Mo.  283 ;  Ck)m.  v. 


g  Burgess  r.  Com.  2  Va.  Cases, 483.    See  Com.  v.  Betton,  6  Cushing,  427. 
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The  only  proper  indorsement  on  an  indictment  being  "a 
true  bill,"  or  "  not  a  true  bill,"  with  the  name  of  the  foreman ; 
anything  else  is  not  a  part  of  the  finding  of  the  grand  jury.^r^ 

§  498.  A  bill  of  indictment,  indorsed  a  true  bill,  where,  to  the 
subscription  of  A.  B.,  the  foreman,  the  letters  F.  G.  J.  were 
added,  was  held  sufficient  to  indicate  that  he  acted  as  foreman, 
when  it  appears  from  the  record  that  A.  B.  was  in  fact  the  fore- 
man of  the  grand  jury  when  the  bill  was  found.  It  was  also 
said  that  if  no  letters  had  been  added  after  his  name,  his  sub- 
scription to  the  indorsement  could  only  be  referred  to  his  official 
acts  as  foreman,  and  would  therefore  be  sufficient,  h 

In  Massachusetts,  the  signing  the  name  of  the  foreman  to  the 
indorsement  "  a  true  bill,"  on  a  bill  of  indictment,  is  essential  to 
its  validity  ;t  but  although  this  is  a  judicious  check,  it  is  not 
everywhere  essential.  Thus,  in  North  Carolina,  South  Carolina, 
Georgia,  Florida,  New  Hampshire,  and  Kentucky,  it  is  even  said 
his  name  may  be  omitted  altogether,  y  And  so,  too,  a  variance 
between  the  name  of  the  foreman,  as  appearing  upon  the  record 
of  his  appointment,  and  his  signature  upon  the  bill,  is  immate- 
rial, for  his  identity  must  necessarily  be  known  to  the  court,  and 
the  receiving  and  recording  the  bill  with  his  indorsement,  estab- 
lishes it.  k  Nor  is  it  material  in  what  part  of  the  indictment  the 
signature  of  the  foreman  is  placed.  Z  An  indorsement  by  the 
foreman  of  the  grand  jury,  of  the  initial  letter  of  his  first  name, 
where  the  record  of  the  appointment  states  his  name  at  length, 
is  not  a  material  variance,  m 


Walters,  G  Dana,  290;  Bennett  w.  State, 
8  Humph.  118;  State  v.  Mertens,  1 4  Mo. 
94 ;  JUlard  v.  Com.  2  Casey,  169 ;  Smith 
V,  State,  28  Missis.  728;  Wan-kon- 
chaw-neck-kaw  v.  U.  S.  1  Morris,  332 ; 
Johnson  v.  State,  23  Ind.  32. 

g^  Thompson  t;.  Com.  20  Grat.  724. 

h  State  t7.  Chandler,  2  Hawks,  439  ; 
McGuffie  17.  State,  17  Geo.  497 ;  State 
V.  Brown,  31  Vermont,  603 ;  see  Was- 
sels  r.  Sute,  26  Ind.  80;  Wall  v.  State, 
23  Ind.  150. 

t  Com.  r.  Sargent,  Thach.  Crim. 
Cases,  116. 

j  State  V.  Freeman,  13  N.  Hamp. 
488 ;  State  v.  Cox,  6  Iredell,  440;  Com. 
898 


9.  Walters,  6  Dana,  290;  Sute  v, 
Creighton,  1  Nott  &  McC.  256 ;  Mc- 
Guffie p.  State,  1 7  Geo.  497 ;  Cherry  c. 
Slate,  6  Florida,  679 ;  see  State  v. 
Shippey,  10  Minn.  223. 

k  State  V,  Calhoun,  1  Dev.  &  Bat. 
374;  State  v,  Collins,  3  Devereux, 
117. 

/  Overshiner  v.  Com.  2  B.  Monroe, 
344. 

m  Com.  V,  Hamilton,  15  Gray,  480; 
State  D.  Collins,  3  Dev.  117 ;  State  p. 
Taggart,  38  Maine  (3  Heath),  298. 
Where  Alexander  R.  Hutcheson  was 
appointed  foreman  of  the  grand  jiny, 
and  a  bill  of  indictment  was  indorsed 
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BOOK  I.]  FINDING  AND  ATTESTING  OF  BILL.  [§  500. 

§  499.  Where  it  appeared  by  the  record  that  A.  B.  was 
sworn  as  foreman,  such  was  held  sufficient  evidence  of  appoint- 
ment, n 

When  the  finding  is  in  writing,  and  publicly  announced  by 
the  clerk,  in  the  preaence  of  the  grand  jury,  it  would  seem  to  be 
sufficient,  without  the  signature  of  the  foreman,  o 

It  would  seem  not  to  be  necessary  that  the  indictment  should 
show  when  it  was  found,  jp  The  indorsement  of  the  name  of  the 
offence  on  the  indictment,  is  no  part  of  the  finding  of  the  grand 
jury.joi 

§  500.  When  the  jury  have  made  these  indorsements  on  the 
bills,  they  bring  them  publicly  into  court,  and  the  clerk  of  the 
court  calls  all  the  jurymen  by  name,  who  severally  answer  to 
signify  that  they  are  present ;  and  then  the  clerk  of  the  peace, 
or  assize,  asks  the  jury  whether  they  have  agreed  upon  any  bills, 
and  bids  them  present  them  to  the  court ;  q  and  then  the  fore- 
man of  the  jury  hands  the  indictments  to  the  clerk,  who  asks 
them  if  they  agree  the  court  shall  amend  matter  of  form,  alter- 
ing no  matter  of  substance,  to  which  they  signify  their  assent,  r 
This  form  is  necessary,  in  order  to  enable  the  court  to  alter  any 
clerical  mistake,  because  they  have  no  authority  to  change  the 
form  of  the  accusation,  without  the  consent  of  the  accusers.  8 
The  finding  should  then  be  recorded  by  the  clerk,  and  an  omis- 
sion in  that  respect  cannot  be  supplied  by  the  indorsement  of  the 
foreman,  nor  by  the  recital  in  the  record  that  the  defendant 
stands  indicted,  nor  by  his  arraignment,  nor  by  his  plea  of  not 
guilty.     It  cannot  be  intended  that  he  was  indicted ;  it  must  be 

*' Alexander  R.   Hutchinson,"  it  waa  Cord,  256 ;  Com.  r.  Walters,  6  Dana, 

held,  that  if  necessary,  the  court  would  290. 

intend  the  two  names  to  indicate  the  p  Burgess  v.  Com.  2  Yirg.  Cases, 

same  person.      State  r.  Stedman,    7  483. 

Port.  496-    The  fact  that  the  appoint-  pi  State  v.  Rohfrischt,  12  La.  An. 

ment  of  the  foreman  of  the  grand  jury  382. 

was  not  entered  on  the  minutes  of  the  q  4  Bla.  Com.  366  ;   Cro.  C.  C.  7 ; 

court  is  not  material,  where  the  indict-  see  form,  Cro.  C.  C.  7. 

ment  is  not  indorsed  by  the  foreman  r  Cro.  C.  C.  7 ;    Dick.  Sess.  168 ; 

and  returned  to  court.    People  v,  Rob-  see  form,  Cro.  C.  C.  7 ;  Dick.  Sess.  168, 

erts,  6  Cal.  214.  last  vol.  London  edition^ 

n  Wooilsides  v.  State,  2  How.  Miss.  s  R.  T.  H.  208;    2  Stra.  1026;  1 

R.  656.  Ch.  C.  L.  324. 

0  State  V.  Creighton,  1  N.  &  Mc- 
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§  604.]  GRAND  JURY  :   ATTESTING   OF  BILL.  [BOOK  L 

shown  by  the  record  of  the  finding.  The  recording  of  the  find- 
ing of  the  grand  jury,  it  is  said,  is  as  essential  as  the  recording 
of  the  verdict  of  the  petit  jury,  t 

§  501.  Where  the  record  did  not  show  that  the  grand  jury  re- 
tamed  the  indictment  into  court,  it  was  held  that  the  judgment 
was  erroneous,  and  should  be  reversed,  u 

§  502.  An  indictment  indorsed  as  a  true  bill,  and  returned  by 
the  authority  of  the  whole  grand  jury,  is  sufficient,  without  the 
special  appointment  of  a  foreman,  v 

§  503.  It  seems  that  if  an  existing  indictment  be  altered  by 
the  prosecuting  officer,  and  submitted,  thus  changed,  to  the  grand 
jury,  who  again  return  "true  bill"  thereon,  such  informality 
will  not  destroy  the  indictment,  w  The  practice,  in  such  cases, 
however,  is  for  a  new  and  more  regular  bill  to  be  framed  and 
sent  to  the  grand  jury  for  their  finding,  x 

In  England,  however,  if  the  grand  jury  at  the  assizes  or  ses- 
sions has  ignored  a  bill,  they  cannot  find  another  bill  against  the 
same  person  for  the  same  offence  at  the  same  assizes  or  sessions ; 
and  if  such  other  bill  is  sent  before  them  they  should  take  no 
notice  of  it.  x^ 

§  504.  Usually  the  jury  cannot  find  one  part  of  the  same  count 
to  be  true,  and  another  &lse,  but  they  must  either  pass  or  reject 
the  whole ;  and,  therefore,  if  they  ignore  one  part,  and  find 
another,  the  finding  is  bad.  y  Where  there  are  several  counts, 
however,  the  practice  is  different,  as  they  can  find  any  one  count 
and  ignore  the  others,  z    So  in  an  indictment  against  several, 

t  Com.   V,   Cawood,    2   Virg.   Cas.  Cox  C.  C.  S8& ;  see  contra,  R.  r.  New- 

527;  State  v.  Glover,  8  Iowa  (Greene),  ton,  2  M.  &  Rob.  503  —  Wightman ; 

249 ;     State    v,    Davidson,    2     Cold,  see  post,  §  521,  547. 
(Tenn.)  184.  y  State  v.  Wilburne,   2   BrevaHl, 

u  Rainey  r.  People,  8  Gilman,  71;  296;  2  Hale,  162;  Bac.  Ab.  Indict- 

Chappel   17.    State,    8    Yerger,    166 ;  ment,  D.  8 ;  BuLst.  206 ;  2  Hawk.  c. 

Brown  v.  State,  7  Humph.  155.  25,  s.  2;  5  East,  304;  2  Camp.  184, 

V  Friar  v.  State,  3  How.  Mis.  422;  584;  2  I^acli,  708;  State  v.  Cowan, 

Peters  v.  State,  3  How.  Mis.  488.  1    Head,  280;  State  v.  Creighton,  1 

w  State  V.  Allen,  Charlton's   Geo.  Nott  &McCofd,  256;  Com.P.Keenan, 

R.  518.  67  Penns.  St.  203;  SUte  v.  Wilhite, 

X  1  Ch.  C.  L.  835.     See  State  r.  11  Humph.  602.    See,  as  to  practice 

Davidson,  2  Cold.  (Tenn.)  184.    Ante,  in  murder  indictments,  Wharton  on 

§  494.  Homicide,  282. 

x^    R  V.  Humphreys,  Car.  &  M.        z  I  Chit.  C.  Law,  828. 
601  —  Patteson  ;  S.  P.  R.  v,  Austin,  4 
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BOOK  !•]  FINDING  :    MISCONDUCT.    .  [§  508. 

they  can  distinguish  among  the  defendants,  and  find  as  to  some, 
and  reject  as  to  the  rest,  a 

§  505.  If  the  finding  be  incomplete  or  insensible,  it  is  bad.  h 

Where  the  grand  jury  returned  a  bill  of  indictment  which  con- 
tained ten  counts  for  forging  and  uttering  the  acceptance  of  a 
bill  of  exchange,  with  an  indorsement,  ^^  A  true  bill  on  both 
counts,"  and  the  prisoner  pleaded  to  the  whole  ten  counts,  and 
after  the  case  for  the  prosecution  had  concluded,  the  prisoner's 
counsel  pointed  this  out,  the  finding  was  held  bad,  and  the 
grand  jury  being  discharged,  the  judge  •would  not  allow  one  of 
the  grand  jurors  to  be  called  as  a  witness  to  explain  their 
finding,  c 

As  a  rule,  grand  jurors  cannot  be  examined  to  prove  that  a 
bill  was  validly  found.  ^ 

§  506.  When  the  grand  jury  are  in  session,  they  are  com- 
pletely under  the  control  of  the  court,  and  the  court  may  at  any 
time  recommit  an  imperfect  finding  to  them,  d  or  may  poll  them, 
or  take  any  other  method,  on  the  suggestion  of  a  defendant,  of 
determining  whether  twelve  assented  to  the  bill,  e 

IX.  MISCONDUCT  OF  GRAND  JUROR. 

§  507.  In  case  of  misconduct  or  neglect  of  duty  on  the  part 
of  any  of  the  grand  jurors,  when  on  duty,  an  indictment  will  be 
maintained  against  him  by  the  court./  So  also  it  has  been  held 
a  imsdemeanor  and  a  high  contempt  in  any  individual  acting  as  a 
volunteer,  to  approach  or  communicate  with  the  grand  jury  in  ref- 
erence to  any  matter  which  either  is  or  may  come  before  them.^ 

X.  HOW  FAR  GRAND  JURORS  MAT  BE  COMPELLED  TO  TESTIFY. 

§  508.  At  common  law,  a  member  of  the  grand  jury  was  held 
incompetent  to  testify  as  to  what  had  been  the  evidence  of  wit- 
nesses examined  before  them.  The  principle  was  first  invaded, 
it  is  said  by  Mr.  Christian,  in  his  notes  to  Blackstone,  as  fol- 

a  2  Hale,  158;  1  Ch.  C.  L.  323.  State  v,   Symonds,   86  Maine,   128; 

h  2  Hawk.  c.  25,  s.  2 ;  1  Ch.  C.  L.  323.  contra^  State  r.  Baker,  20  Mo.  338. 

t;  R.  t^.  Cooke,  8  Car.  &  P.  582 ;  see  Post,  §  509. 
People  v.  Hulbut,  4  Denio,  133.  /  Penn.  v.  Eeffer,  Addison,  290. 

c'l  State  ».  Oxford,  30   Tex.  428.        g  Com.  v.    Crans,   3    Penn.    Law 

See  post,  §  509,  3328.  Jour.  442.     See  1  Greenleaf  on  Ev.  § 

rf  State  ». Squire,  ION.  Hamp. 558.  252;    U.   S.  Dig.  Jurors,   157,   162; 

e  Lowe's  case,  4   Greenleaf,  448 ;  Ibid.  Perjury,  24,  29.    Ante,  §  458. 
VOL,  I.— 28  401 
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§  509.]    GRAND  JUBQJJS  :   WHEN  COMPELLABLE  TO  TESTIFY,    [BOOK  L 

lows :  *''  A  few  years  ago,  at  York,  a  gentleman  of  the  grand 
jury  heard  a  witness  swear  in  court,  upon  the  trial  of  a  pris- 
oner, directly  contrary  to  the  evidence  which  he  had  given  be- 
fore the  grand  jury.  He  immediately  communicated  the  dr- 
cumstance  to  the  judge,  who,  upon  consultmg  the  judge  in  the 
other  court,  was  of  opinion  that  public  justice  in  this  case  re- 
quired that  the  evidence  which  the  witness  had  given  before  tiie 
grand  jury  should  be  disclosed,  and  the  witness  was  committed 
for  perjury,  to  be  tried  upon  the  testimony  of  the  gentlemen  of 
the  grand  jury.  It  was  held,  that  the  ^object  of  the  concealment 
was  only  to  prevent  the  testimony  produced  before  them  from 
being  contradicted  by  subornation  of  perjury  on  the  part  of  per- 
sons against  whom  the  bills  were  found.  This  is  a  privilege, 
which  may  be  waived  by  the  crown."  h  A  witness,  it  is  said, 
may  now  be  indicted  for  perjury  on  account  of  false  testimony 
before  a  gi*and  jury,  i  and  grand  jurors  are  competent  witnesses 
to  prove  the  facts.y  In  New  Jersey,  however,  it  is  said  a  grand 
juror  is  not  admissible  to  prove  that  a  witness  who  had  been  ex- 
amined swore  differently  in  the  grand  jury  room,  k  though  the 
contrary  is  held  in  North  Carolina,  Massachusetts,  and  Ii^diana,  / 
and  such  is  the  better  view. 

§  509.  The  better  opinion  is  that  an  affidavit  of  a  grand  juror 
will  not  be  received  to  impeach  or  affect  the  finding  of  his  fel- 
lows, m  even  for  the  purpose  of  showing  how  many  were  pres- 
ent when  the  bill  was  found,  or  how  many  voted  in  its  favor,  m^ 
But  where  a  grand  juror  was  guilty  of  gross  intoxication  while 

k  4  Black  stone,  126,  note;  Sykes        I  State  r.  Broughton,  7  Iredell,  96; 

V,  Dunbar,  2  Selw.  N.  P.  1069.     See  Com.  v.  Mead,  12  Gray,  167;  Com.  r. 

post,  §  334.  Hill,  11  Cush.  137 ;  Perkins  o.  State. 

t  State  V,  Fassett,  16  Conn.  457 ;  1  4  Ind.  222. 
Ch.  C.  L.   S22;   Thomas  r.  Com.   2        m  R.  v.  Marsh,  6  Ad.  &  El.  236; 

Robinson,    795 ;    State  v.   Offutt,  4  1  N.  &  P.  187 ;  State  o.  Doon,  R.  M. 

Blackf.  355  ;  Huidekoper  v.  Cotton,  3  Charl.  1 ;  State  v,  McLeod,  1  Hawks, 

Watts,  56 ;  People  v.  Young,  31  Cal.  844 ;  State  v.  Baker,  20  Mo.  (5  Ben- 

564.  nett)  338;  State  v.  Beebe,  17  Minn. 

J  Ibid. ;    Crocker  t;.   State,  Meigs,  241.    As  to  jurors  generally,  see  post, 

127;  see  R.  v.  Hughes,  1  Car.  &  K.  §3828. 

519  ;  U.  S.  t?.  Charles,  2  Cranch  C.  C.        m^  State  v.  Fassett,  16  Conn.  457; 

76  ;   Com.  v.  Hill,  11  Cush.  (Mass.)  State  v.  Baker,  20  Mo.  238 ;  People  r. 

137.  Hulbut,  4  Denio,  183  ;   State  o.  Ox- 

k  Imlay  v,  Rogers,  2  Halsted,  347 ;  ford,  80  Tex.  428 ;  contrdy  Lowe's  case, 

State  V.  Baker,  20  Mo.  388.  4  Greenleaf,  439.    See  post,  §  8828. 
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in  the  discharge  of  his  duty  as  such,  the  court,  on  a  presentment 
of  such  fact  by  the  rest  of  the  grand  jury,  ordered  a  bill  to  be 
preferred  against  him.  n 

In  Massachusetts,  it  is  provided  by  statute  "that  no  grand 
juror  or  officer  of  a  court  shall  disclose  the  fact  that  an  indict- 
ment for  a  felony  has  been  found  against  any  person,  not  in  cus- 
tody or  imder  recognizance,  otherwise  than  by  issuing  or  execut- 
ing process  on  the  indictment ; "  and  that  ^^  no  grand  juror  shall 
be  allowed  to  state,  Or  testify  in  any  court,  in  what  manner  he, 
or  any  other  member  of  the  jury,  voted  on  any  question  before 
them,  or  what  opinion  was  expressed  by  any  juror  in  relation  to 
such  question."  o 

In  New  York,  members  of  the  grand  jury  may  be  required  by 
any  court  to  testify  whether  the  testimony  of  a  witness  examined 
before  such  jury  is  consistent  with,  or  difiEerent  from  the  evidence 
given  by  such  witness  before  such  court ;  and  they  may  also  be 
required  to  disclose  the  testimony  ^ven  before  them  by  any  per- 
son, upon  a  complaint  against  such  person  for  perjury,  or  upon 
his  trial  for  such  ofEence :  but  in  no  case  can  a  member  of  a 
grand  jury  be  obliged  or  allowed  to  testify  or  declare  in  what 
manner  he,  or  any  other  member  of  the  jury,  voted  on  any 
question  before  them,  or  what  opinions  were  expressed  by  any 
juror  in  relation  to  any  such  question. j9 

The  common  law  rule,  as  above  given,  has  been  construed  to 
make  it  inadmissible  for  grand  juries  to  show  that  an  indictment 
presented  by  them  was  found  by  an  insufficient  number,  5^  or 
without  testimony  or  upon  insufficient  testimony  ;r  and  there- 
fore, where,  on  the  trial  of  an  indictment  for  selling  liquor  with- 
out a  license,  which  charged  five  offences  in  separate  counts,  the 
defendant,  in  order  to  limit  the  proof  to  a  single  count,  offered 
to  show,  by  one  of  the  grand  jury,  that  only  one  offence  was 
sworn  to  before  that  body ;  it  was  held  that  the  evidence  was 
inadmissible.  8 

n  Penn.  v,  KeiTer,  Addison,  290.  State  v.  Oxford,  SO  Tex.  428 ;  though 

o  Rev.   Stat.  Miss.  ch.  136,   s.  13,    see  <?on/ra,  Lowe's  case,  4  GreenL  Rep. 

439.     Ante,  §  506. 

r  People  I?.  Ilulbut,  4  Denio  133; 
State  V.  Boyd,  2  Hill  S.  C.  288;  Turk 
V.  State,  2  Hammond,  part  2,  240. 

8  People  V.  Hulbut,  4  Denio,  133  ; 
see  R.  1;.  Cooke,  8  Gar.  &  P.  582. 
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§  512.]    GRAND  JUBOBS :   WHEN  COMPELLABLE  TO  TESTIFY.    [BOOK  I. 

§  510.  In  Missouri,  it  is  provided  by  statute  that  no  grand 
juror  shall  disclose  any  evidence  given  before  the  grand  jury.f 
But  it  has  been  held  that  a  grand  juror  is  not  prohibited  by  the 
statute  from  stating  that  a  certain  person,  naming  him,  testified 
before  the  grand  jury,  and  the  subject  matter  upon  which  he 
testified,  u 

§  511.  In  Indiana,  it  has  been  decided  that  the  oath  of  grand 
jurors  to  keep  their  proceedings  secret  does  not  prevent  the 
public  or  an  individual  from  proving  by  one  of  them,  in  a  court 
of  justice,  what  passed  before  the  grand  jury.v  And  so,  too, 
where  grand  jurors  are  not  required  to  take  an  oath  of  secrecy, 
they  are  competent  witnesses  to  prove  general  facts  which  came 
to  their  knowledge  while  acting  as  grand  jurors,  w 

§  512.  As  a  grand  juror  ought  not  to  be  received  to  testify  to 
any  fact  which  may  invalidate  the  finding  of  his  fellows,  an 
attorney  general  is  incompetent  to  testify  to  the  same  effect,  x 

t  See  State  v.  Baker,  20  Mo.  838.        w  Granger  r.  Warrington,   8   GO- 

u  State  V.  Brewer,  8  Mo.  373;  but    man,  299. 
see  Beam  v.  Link,  27  Mo.  261.  x  1  Best.  Law  Rep.  4. 

V  Burnham  v,  Hatfield,  5  Kackf. 
21. 
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CHAPTER  VII. 

NOLLE  PROSEQUI,  MOTION  TO   QUASH,  DEMURRER,  AND   PLEAS. 
L  NOLLE  PROSEQUI. 

§  518.  A  NOLLE  PROSEQUI  is  the  voluntary  withdrawal  by  the 
prosecuting  authority  of  present  proceedings  on  a  particular  bill. 
At  common  law  it  may  be  at  any  time  retracted,  and  is  not  only 
no  bar  to  a  subsequent  prosecution  on  another  indictment,  but 
may  be  so  far  cancelled  as  to  permit  a  revival  of  proceedings  on 
the  original  bill,  a  It  may  be  entered  at  any  time  before  judg- 
ment ;  (  and  the  practice  is  usual,  after  conviction,  to  enter  it 
on  objectionable  counts,  so  as  to  confine  the  verdict  to  those 
which  are  good,  c  The  courts  have,  it  is  true,  more  than  once 
held  that  the  prerogative  is  one  subject  to  their  control,  while  the 
case  is  on  trial,  and  that  the  attorney  general  has  no  right,  after 
l^e  jury  is  empanelled  and  witnesses  called,  to  withdraw  the  case 
without  their  sanction,  d    Be  this  as  it  may,  it  is  clear  that  if 


a  State  v.  M'Neill,  8  Hawks,  183; 
Com.  v.  Wheeler,  2  Mass.  172 ;  Com. 
V.  Tuck,  20  Pick.  856  ;  State  v.  Black- 
well,  9  Alab.  79 ;  Wortham  v.  Com.  6 
Rand.  669 ;  Com.  r.  Lindsay,  2  Virg. 
Cases,  845 ;  Clark  v.  State,  28  Missis. 
261  ;  State  v.  Basket,  8  Hill  S.  C.  R. 
95 ;  U.  S.  V.  Shoemaker,  2  McLean, 
114 ;  Com.  V.  Miller,  2  Ash.  61.  As  to 
position  of  attorney  general  on  trial, 
see  post,  §  8001. 

h  East,  807 ;  Com.  v.  Briggs,  7  Pick. 
179 ;  State  v.  Burke,  88  Maine,  574 ; 
Com.  V.  Jenks,  1  Gray,  490 ;  Com.  v. 
Tuck,  20  Pick.  356  ;  State  v.  Roe,  12 
Verm.  75;  State  v.  Smith,  49  N.  H. 
155. 

c  U.  S.  r.  Peterson,  1  W.  &  M.  305; 
U.  S.  r.  Shoemaker,  2  McLean,  114; 


Anonymous,  81  Maine,  592 ;  State  v. 
Fleming,  7  Humph.  152;  R.  v.  Row- 
lands, 2  Den.  C.  C.  367;  17  Q.B.  671; 
R.  r.  Hempstead,  R.  &  R.  344 ;  R,  v. 
Butterworth,  R.  &  R.  620;  Com.  r. 
Gillespie,  7  S.  &  R.  469 ;  though  see 
Agnew  V,  Commissioners,  12  S.  &  R. 
94;  State  v.  Burke,  88  Maine  (8 
Heath),  574. 

d  State  V.  J.  S.  1  Tyler,  178 ;  State 
r.  M'Kee,  1  Bailey,  661;  Com.  ». 
Goodenough,  Thach.  C.  C.  182;  Com. 
v.  Tuck,  20  Pick.  356  ;  Com.  v.  Briggs, 

7  Pick.  179;  U.  S.  v.  Shoemaker,  2 
McLean,  114;  U.  S.  v.  Stowell,  2 
Curtis  C.  C.  158;  see  State  v.  Ejreps, 

8  Alab.  951 ;  Com.  v,  Seymour,  2 
Brewster,  6^7;  see  as  to  duties  of 
prosecuting  attorney,  post,  §  8003. 
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the  case  be  thus  withdrawn  when  on  trial,  this  now  operates  as 
an  acquittal,  e 

In  the  United  States  courts  the  attorney  general  or  district  at- 
torney has  only  power  to  dismiss  a  prosecution  or  enter  a  nolle 
prosequi  after  indictment  found,  e^ 

In  Massachusetts,  a  nolle  prosequi  may  be  entered  after  the 
empanelling  of  the  jury,  against  the  objection  of  the  defendant, 
if  he  does  not  demand  a  verdict,  e^  In  the  same  state,  after  a 
general  yerdict  of  guilty,  the  attorney  general  may  enter  a  nolle 
prosequi  to  burglary,  and  the  defendant  may  be  sentenced  for 
larceny.  «* 

In  Pennsylvania,  by  the  revised  act  of  1860:  — 

"  Nolle  prosequi.  — No  district  attorney  shall,  in  any  criminal 
case  whatsoever,  enter  a  nolle  prosequi^  either  before  or  after  bill 
found,  without  the  assent  of  the  proper  court  in  writing  first  had 
and  obtained."/  Before  this  act  it  was  held  permissible,  as  it 
undoubtedly  still  continues  to  be,  with  leave  of  court,  to  enter  a 
nolle  prosequi  even  after  conviction.  /^ 

§  514.  No  personal  agreement  by  the  attorney  general  will 
make  a  n,olle  prosequi  a  bar.  A  circuit  attorney,  in  open  court, 
agreed  with  a  defendant,  against  whom  several  indictments  were 
pending,  that,  if  he  would  plead  guilty  as  to  some,  he  should  be 
discharged  from  the  others.     The  defendaiit  accordingly  pleadeA 


e  Ibid. ;  People  v.  Barrett,  2  Gaines, 
304 ;  People  v.  Van  Home,  S  Barbour, 
160 ;  U.  S.  i;.  Farring,  4  Crancb  C.  C. 
R.  465;  Reynolds  v.  State,  S  Kelly,  63; 
Mount  v.  State,  14  Ohio,  295  ;  Barker 
v.  State,  8  Blackf.  540;  Wright  v. 
State,  5  Ind.  290 ;  and  see  for  other 
cases,  post,  §  544-9.  In  New  Hamp- 
shire, in  prosecutions  instituted  in  the 
name  of  the  state,  a  general  discre- 
tionary power  exists  in  the  prosecuting 
officer  to  enter  a  noUe  prosequi.  Before 
a  jury  is  empanelled,  or,  after  a  ver- 
dict in  favor  of  the  state,  this  power 
maybe  exercised,  without  the  respond- 
ent's consent,  and  with  his  consent  at 
any  time  during  the  trial,  and  befcnre 
the  verdict  of  the  jury.  State  v.  Smith, 
49  New  Hampshire,  155  ({^esmith,  J. 
1869). 

406 


e^  U.  S.  V.  Schumann,  2  Abbott  U. 
S.  523. 

^  Com.  V,  Kimball,  7  Gray  (Mass.), 
328. 

e3  Jennings  v.  Com.  105  Mass.  586; 
see  Com.  v.  McMonagle,  1  Mass.  571 ; 
Com.  V.  Tuck,  20  Pick.  356 ;  Kite  v. 
Com.  11  Met  581. 

/  Rev.  Act,  1860,  Pamph.  487. 

/I  Com.  V,  Gillespie,  7  Serg.  &  R. 
469.  In  this  case,  a  noUe  prosequi  was 
entered  on  a  particular  count  of  an 
indictment,  afler  conviction,  judgment 
being  rendered  on  the  other  counts. 
See  also  Agnew  v.  Commissioners,  12 
Serg.  &  R.  94,  where  the  power  of  the 
attorney  general,  in  case  of  perjury, 
under  the  act  of  29th  March,  1819,  to 
enter  a  nolle  prosequi,  even  with  leave 
of  court,  is  doubted. 
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guilty  to  four  of  the  indictments,  and  a  nolle  prosequi  in  the 
ordinary  form  was  entered  on  the  record  as  to  the  remainder.  It 
was  held  that  the  entering  of  a  nolle  prosequi  could  not  have  the 
legal  effect  of  a  retraxit^  by  reason  of  the  agreement.^ 

§  515.  In  the  English  practice  the  usual  occasion  of  granting 
a  nolle  prosequi  is  either  where  in  cases  of  misdemeanor  a  civil 
action  is  depending  for  the  same  cause  ;  g^  or  where  any  im- 
proper or  vexatious  attempts  are  made  to  oppress  the  defendant, 
as  by  repeatedly  preferring  defective  indictments  for  the  same 
supposed  offence ;  A  or  if  it  be  clear  that  an  indictment  be  not 


g  State  v.  Lopez,  19  Mo.  R.  254. 
In  this  case,  Gamble,  J.,  delivering  the 
opinion  of  the  court,  said :  <*  We  have 
been  asked  to  express  an  opinion  on 
the  plea  in  bar  of  the  defendant,  in 
which  he  sets  up  an  agreement  made 
by  him  with  the  circuit  attorney,  at  a 
term  of  the  criminal  conrt,  when  there 
were  ten  indictments  pending  against 
him  for  embezzlement,  by  which  agree- 
ment it  was  stipulated  that  the  defend- 
ant should  plead  guilty  upon  four  of 
the  indictments,  and  that  the  state 
should  enter  a  fioUe  prosequi  on  the 
others,  and  discharge  him  from  all  lia- 
bility to  answer  them.  Under  this 
agreement  he  pleaded  guilty  on  the 
four,  was  sen,tenced  and  pardoned,  and 
a  nolle  prosequi  was  entered  on  each 
of  the  other  six.  The  plea  alleges  that 
the  offence  charged  in  the  present  in- 
dictment is  the  same  with  that  charged 
in  the  four  on  which  he  pleaded  guilty, 
was  sentenced,  and  pardoned,  and  aJ- 
leges  his  identity.  Ilie  state  demurred 
to  the  plea,  and  the  demurrer  was  sus- 
tained. 

*<  We  recognize  no  authority  in  the 
circuit  attorney  to  make  an  agreement 
by  which  any  criminal  shall  be  dis- 
charged from  the  claims  of  justice. 
The  chief  executive  of  the  state  alone 
can  exercise  the  power  of  pardon.  If 
a  record  was  made  in  the  criminal 
court,  which  would  have  the  legal  ef- 


fect of  discharging  the  defendant  from 
responsibility  for  the  six  offences  for 
which  the  indictments  were  found,  upon 
which  a  nol.  pros,  was  entered,  such 
record  would  have  its  effect  here ;  as 
if  there  had  been  a  plea  of  guilty,  and 
the  smallest  punishment  allowed  by  law 
had  been  imposed;  but  if  no  entry  of 
record  has  the  effect  of  discharging  the 
defendant,  he  cannot  plead  the  agree- 
ment between  himself  and  the  circuit 
attorney  as  a  discharge.  If  such  agree- 
ment can  be  recognized  anywhere,  it 
must  be  by  the  executive,  on  an  appli- 
cation for  pardon,  and  witlf  the  execu- 
tive it  might  very  properly,  in  many 
cases,  have  very  great  weight. 

"  It  has  been  said  that  the  nolle  pros- 
equi entered  in  the  cases  should  be  re- 
garded as  a  retraxit.  But  we  do  not 
feel  authorized  to  say  that  the  entry  on 
the  record  can  have  any  greater  legal 
effect  in  discharging  the  defendant 
from  future  prosecution,  because  of  the 
supposed  agreement,  than  it  would 
have  without  such  agreement.  In  other 
words,  the  operation  of  the  entry  made 
on  the  record  can  only  be  determined 
by  its  own  terms.  In  the  present  case, 
the  plea  states  nothing  more  than  a 
nolle  prosequi  in  the  ordinary  form." 
State  V.  Lopez,  19  Mo.  R.  255,  256. 

g^  1  Bos.  &  Pul.  191. 

h  1  Bla.  Rep.  545. 
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sustainable  against  the  defendant,  i  Where  an  indictment  is 
preferred  against  a  defendant  for  an  assault,  and  at  the  same 
time  an  action  of  trespass  is  commenced  in  one  of  the  dvil 
courts  for  identically  the  same  assault,  upon  affidavit  of  the  facts, 
and  hearing  the  parties,  the  attorney  general  will,  if  he  sees  fit, 
order  a  nolle  prosequi  to  be  eritered  to  the  indictment,  or  compel 
the  prosecutor  to  elect  whether  he  will  pursue  the  criminal  or 
civil  remedy.y 

§  516.  The  following  is  the  form  of  the  affidavit  in  such  a 
case:  — 

I,  A.  J5.,  of  the  county  of ,   ^c,  make  oath  and  say  that  I 

did  see  the  clerk  of  the  peace  of  the  county  of sign  a  certifi- 
cate hereto  annexed^  on  the day  of ,  at  ,  and  that 

since  (or  before')  the  time  of  preferring  the  indictment,  on  the  said 
certificate  mentioned^  I  was  served  with  a  copy  of  a  writ  of  sum- 
monSy  issuing  out  of court  — —  at  the  suit  of  C,  D.,  the  pros- 
ecutor of  the  said  indictment^  requiring  me  within  eight  days  to  cause 
an  appearance  to  be  entered  for  me  in  the  court  of ,  in  an  ac- 
tion of  trespass,  at  the  suit  of  the  said  C,  D.,  a/nd  that  on  the 

day  of ,  /,  this  deponent,  did  receive  notice  of  a  declaration  be- 
ing filed  against  7ne  at  the  suit  of  the  said  C.  D.,  the  prosecutor  of 

the  said  indictment  in  the office  of  the ,  for  assaulting  him, 

the  said  (7.  2>.,  which  said  declaration  and  indictment,  1  say,  are  for 
the  same  assault,  and  not  for  different  offences. 

A  certificate  from  the  clerk  of  the  peace  stating  the  substance 
of  the  indictment,  and  the  time  when  it  was  preferred,  must  be 
annexed  to  this  affidavit,  k  And  if  the  attorney  general  think 
the  case  a  proper  one  for  his  interference,  he  will  sign  a  warrant 
under  his  hand  and  seal,  directed  to  the  clerk  of  the  peace,  and 
if  the  indictment  has  been  found  at  sessions,  directing  him  to 
enter  a  stet  processus,  I  K  the  cause  of  the  application  be  the 
vexatious  conduct  of  the  prosecutor,  the  attorney  general  may 
direct  the  proceedings  to  be  removed  into  the  queen's  bench, 
where  the  counsel  will  be  heard  in  support  of  the  nolle  pros- 
equi, m 

%  Com.  Rep.  812  ;  1  Chitty's  Crim,  /  R,  v.  Fielding,  2  Burr.  719  ;  Jones 

Law,  479.  t;.  Clay,  1  Bos.  &  P.  191. 

J  2   Burr.    270 ;    1    Chitty's   Crim.  m  1  Bla.  Rep.  546 ;  Archbold's  C. 

Law,  479.  P.  (18th  ed.)  92-8. 

k  Cro.  C.  C.  25. 
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§  517.  The  following  is  the  form  of  entering  a  nolle  prosequi 
on  record :  — 

And  now^  that  is  to  say^  on ,  in  this  said  term^  before , 

cometh  the  said  0.  F.  i£.,  attorney  general  (as  the  case  may  be), 
who  for  the  said  state  in  this  behalf  prosecuteth,  and  saith  that 
the  said  C.  F.  R.  will  not  further  prosecute  the  said  A.  B.  on 
behalf  of  the  said  state  on  the  said  indictment  (or  information). 
Therefore,  let  all  further  proceedings  be  altogether  stayed  here 
in  court  against  him,  the  said  A.  B.,  upon  the  indictment  afore- 
said, n 

The  effect  of  a  nolle  prosequi^  as  a  bar,  is  hereafter  dis- 
cussed, n^ 

II.    MOTION  TO  QUASH. 

§  518.  Creneral  principle.  —  The  court  will  quash  an  indict- 
ment when  it  is  plain  no  judgment  can  be  rendered  in  case  of 
conviction,  o 

Specific  cases.  —  An  indictment  found  in  a  court  baring  no 
jurisdiction  will  be  quashed  in  a  superior  court  ;p  and  so,  where 
the  finding  is  on  its  face  bad,^^  or  the  bill  charges  an  offence  ex- 
cluded by  a  statute  of  limitation.  5-  The  same  course  will  be 
taken  where  the  offence  is  charged  to  have  been  committed  on  a 
day  which  is  yet  to  come,  or  where  no  time  is  laid ;  such  an  error 
being  as  fatal  as  if  there  were  no  day  laid  ;r  and  so  of  indict- 
ments alleging  time  as  "  on  or  about."  r^  Where  there  is  no 
Christian  name  given,  or  no  addition,  and  no  allegation  that 
there  is  none,  or  that  it  is  unknown,  the  defect  may  be  availed 
of  by  a  motion  to  quash,  as  well  as  by  a  plea  in  abatement,  s  So 
the  improper  joinder  of  counts  for  separate  felonies  in  an  in- 
dictment is  a  good  cause  for  quashing  the  indictment,  on  motion 

n  Archbold's  C.  P.  (13th  ed.)  92;  q  State  v,  J.  P.  1  Tyler's  R.  288  ; 

see  as  to  practice  in  Massachusetts,  State  v.  Robinson,  9  Foster  (N.  H.), 

post,  §549.  274;  State   v.   English,   2  Mo.   182; 

nl  Post,  §  544.  contra,  State  17.  Howard,  15  Rich.  (S. 

0  State   17.    Roach,    2    Hay.   352  ;  C.)  274;   ante,  §  275,  446,  &c.;   and 

State  0.  Williams,  2  Hill  S.  C.  382 ;  this  cannot  be  regarded    as  settled 

State  V.  Albin,  50  Mo.  419 ;  State  v.  law. 

Robinson,   9  Foster    (N.   H.),    274;  r  State  v.  Sexton,  3   Hawks,   184; 

State  D,  Sloan,  67  N.  C.  357.  ante,  §  273. 

p  R.  17.  Sainton,  2  Str.  1088 ;  R.  r.  r^  U.  S.  r.  Crittenden,  1  Hemp.  61. 

Hewitt,  R.  &  R.  158 ;  R.  v.  Heane,  4  s  Gardner  v.   State,   4  Ind.   632  ; 

B.&S.  947;  9  Cox,  433.  State   v.  McGregor,   41   N.   H.   407; 

p^  Ante,  §  472,  &c.  Prell  v,  McDonald,  7  Kansas,  454. 
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made  before  pleading  to  the  issue.  8^  There  are  several  instances, 
also,  where  indictments  have  been  quashed,  because  the  facts 
stated  in  them  did  not  amount  to  an  offence  punishable  by 
law;t  as,  for  instance,  an  indictment  for  contemptuous  words 
spoken  to  a  justice  of  the  peace,  not  stating  that  they  were 
spoken  to  him  whilst  in  the  execution  of  his  office,  u 

It  has  been  ruled  in  the  United  States  circuit  court  for  New 
York  that  a  motion  will  be  sustained  to  quash  on  the  allegation 
that  no  evidence  whatever  was  adduced  in  support  of  the  appli- 
cation for  a  warrant  of  arrest ;  though  the  court  will  not  inquire 
into  the  sufficiency  of  such  evidence  if  any  waa  produced,  u^ 

§  519.  It  is  in  the  discretion  of  the  court  to  quash  an  indict- 
ment for  insufficiency,  or  put  the  party  to  a  motion  in  arrest ; 
but  where  the  question  is  doubtful,  the  first  remedy  must  be 
refused,  v  The  court  will  not  quash  an  indictment,  except  in 
a  very  clear  case^w  especially  where  a  high  crime  is  laid.u^ 
Where  the  appUcation  is  made  upon  the  part  of  the  defendant, 
the  English  courts  have  almost  uniformly  refused  to  quash  an 
indictment,  where  it  appeared  to  be  for  some  enormous  crime, 
such  as  treason,  felony,  a;  forgery,  perjury,  or  subornation. y 
They  have  also  refused  to  quash  indictments  for  cheats,  z  for 
selling  flour  by  false  weights,  a  for  extortion,  b  for  not  executing 
a  magistrate's  warrant,  c  against  overseers  for  not  paying  money 
over  to  their  successors,  d  and  the  like.  An  indictment  for  not 
repairing  highways  or  bridges,  or  for  other  public  nuisances,  will 

«i  Weinzorpflin  v.  State,  7  Blackf.     Stowell,  2  Curtis  C.  C.  153 ;  State  v. 

Beard,  1  Dutch.  (N.  J.)  884. 

to  Resp.  V,  Cleaver,  4  Teates,  69  ; 
Kesp.  V,  Buffington,  1  Dallas,  61 ;  State 
p.  Mathis,  S  Pike's  Ark.  84  ;  State  v. 
Baldwin,  1  Dev.  &  Bat  198;  Bell  p. 
Com.  8  Gratt.  600. 

w^  People  V.  Waters,  5  Parker,  661. 

X  Com.  Dig.  Indictment  (H.) ;  and 
see  R.  V.  Johnson,  1  Wils.  325. 

y  R.  V.  Belton,  1  Salk.  372 ;  1  Sid. 
64 ;  1  Vent  370;  Kv.  Thomas,  8  D. 
&  C.  290. 

2  R.  v.  Orbell,  6  Mod.  42. 

a  R  V,  Crookes,  3  Bur.  1841. 

b  R.  V,  Wadsworth,  5  Mod.  13. 
R.  u,  Bailey,  2  Str.  1211. 


186  ;  ante,  §  414,  &c. 

t  R.  v.  Burkett,  Andr.  230;  R.  v. 
Sarm6n,  1  Bur.  516,  543;  Huff's  case, 
14  Gratt  648. 

ti  R.  p.  Leafe,  Andr.  226. 

wi  U.  S.  V.  Shepard,  1  Abbott  U.  S. 
431 ;  but  see  post,  §  520. 

r  Lambert  r.  People,  7  Cowen,  166; 
People  V,  Eckford,  7  Cowen,  535  ; 
State  r.  Rickey,  4  Halsted,  293  ; 
S  tate  V.  Hageman,  1  Green,  314;  Com. 
V.  Eastman,  1  Cush.  189  ;  State  v. 
Dayton,  3  Zab.  49 ;  Click  v.  State,  3 
Texas,  282 ;  State  ».  Wishon,  15  Mis. 
503  ;  State  v,  Burke,  38  Maine,  574 ; 
State  V,  Putnam,  Ibid.  296 ;  U.  S.  r. 
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BOOK  I.]  MOTION  TO  QUASH.  [§  520. 

not  be  quashed,  e  unless  there  be  a  certificate  that  the  nuisance 
is  removed./  The  same  rule  applies  to  indictments  for  a  forci- 
ble entry,  ^  unless,  perhaps,  where  the  possession  has  been  af- 
terwards given  up.  h  In  Massachusetts,  it  is  provided  by  statute 
that  no  indictment  shall  be  quashed,  or  otherwise  affected  by 
reason  of  the  omission  or  misstatement  of  the  title,  occupa- 
tion, estate,  or  degree  of  the  defendant,  or  of  the  name  of  the 
city,  town,  county,  or  place  of  residence ;  nor  by  reason  of  the 
omission  of  the  words  ^^  force  and  arms,"  or  the  words  ^^  against 
the  statute,"  &c.  % 

In  New  York,  as  has  already  been  stated,  a  similar  statute  is 
in  force,  y 

Revision  hy  superior  court.  —  It  has  been  rightly  ruled  that  as 
quashing  is  a  discretionary  act,  error  does  not  lie  on  its  refusal,  h 

Even  granting  the  motion  has  been  held  a  matter  of  discretion 
as  to  which  there  is  no  revision,  k^  But  an  examination  of  the 
cases  cited  in  the  context  wUl  show  that  error  has  been  sustained 
in  numerous  instances  to  such  rulings,  either  directly  or  indi- 
rectly. Jfi  And  it  would  be  monstrous  to  assume  that  an  infe- 
rior court  could  defeat  revision  by  putting  its  judgment  in  the 
shape  of  quashing. 

§  520.  Extrinsic  causes.  —  It  is  error  to  quash  for  matter  not 
apparent  in  the  indictment  or  in  the  caption ;  extrinsic  matter 
being  proper  for  defence  only  on  trial  by  jury.Z  The  illegal 
selection  of  the  grand  jurors  is  no  cause  for  quashing  an  indict- 
ment on  motion,  m    An  indictment  will  not  be  quashed,  upon 

e  R.  V.  Belton,  1  Salk.  372 ;  1  Vent  State  v.  Jones,  5  Ala.  666.    Post,  § 

870  ;  R.  V.  Bishop,  Andr.  220.  3218. 

/  R,  t;.  I^yton,  Cro.  Car.  584 ;  R.  u.  ife?  See,  as  illustratiiig  revision  by 

Wigg,  2  Salk.  460 ;  1  Ld.  Raymond,  mandamus,  People  v.  Stone,  9  Wend. 

1165.  182.                                                   • 

^  R.  o.  Dyer,  6  Mod.  96.  /  Com.  v.  Church,   1   Penn.  State 

h  R.  V,  Brotherton,  2  Str.  702;  see  R.  105;  U.  S.  v.  Pond,  2  Curtis  C.  C. 

Com.  Dig.  Indictment   (H.)  ;   3  Bac.  265 ;  State  v.  Foster,   9   Texas,  65  ; 

Abr.  116.  Wickwire  v.  State,  19  Conn.  477;  State 

{  Rev.  Stat  c.  138,  sect  14.  v.  Rickey,  4  Halst.  293;  and  see  also 

j  See  ante,  §  63.  U.  S.  r.  Shepard,  ante,  §  518.    By  con- 

k  Com.  17.  Eastman,  1   Cush.  189  ;  sent,  however,  extraneous  matter  may 

State  V.  Conrad,  21  Mo.  (6  Bennett)  be  brought  in.    R.  v.  Heane,  4  B.  & 

271  \    State  V,  Putnam,  38  Maine  (4  S.  947;  9  Cox^  433;  State  v.  Cain,  1 

Heath),  296.     See  post,  §  3218.  Hawks,  352. 

k^  State  V,  Hurley,    54   Me.  562;  m  State  v.  Hensley,  7  Blackf.  324; 

but  see  ante,  §  287,  &c. 
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§  522.]  MOTION  TO  QUASH.  [BOOK  I. 

the  ground  that  the  indorsement  on  its  back,  stating  that  the 
witnesses  were  sworn  and  sent  to  the  grand  jury,  is  not  signed 
by  the  clerk,  n  nor  because  of  technical  irregularities  in  the  con- 
duct of  the  grand  jury,  rt} 

The  provision  of  Massachusetts,  in  the  Rev.  Sts.  c.  136,  §  9, 
that  a  list  of  all  witnesses,  sworn  before  the  grand  jury  during 
the  term,  shall  be  returned  to  the  court  under  the  hand  of  the 
foreman,  is  directory  merely ;  and  a  non-compliance  therewith  is 
no  ground  for  quashing  an  indictment,  rfi 

An  unnecessary  averment,  which  renders  an  indictment  un- 
grammatical,  does  not  vitiate  it,  although  it  should  be  carefully 
avoided,  o 

When  there  are  several  defeiidavU,  —  Quashing  an  indictment 
as  to  one  of  several  defendants,  quashes  it  as  to  all.  j9 

§  521.  Pending  indictment.  —  K  a  prior  indictment  be  pend- 
ing in  the  same  court,  the  course  is  to  quash  one  before  the  party 
is  put  to  plead  on  the  other,  q  If  in  difiFerent  courts,  the  de- 
fendant may  abate  the  latter,  by  plea  that  another  court  has 
cognizance  of  the  case  by  a  prior  bill,  r  It  is  said,  however,  that 
the  finding  of  a  bill  does  not  confine  the  state  to  that  single  bill ; 
another  may  be  preferred  and  the  party  put  to  trial  on  it,  al- 
though the  first  remains  undetermined.  «•  * 

Bail  after  quashing.  —  On  quashing  an  indictment  on  formal 
grounds,  when  no  second  indictment  has  been  found,  the  court  will 
continue  the  defendant  on  bail  to  meet  the  finding  of  the  second.  8^ 

§  522.  One  defective  count.  —  After  a  motion  to  quash  an  in- 
dictment containing  two  counts,  one  of  which  is  defective,  the 
prosecutor  may  enter  a  nolle  prosequi  as  to  the  defective  count, 

n  Bennett  v.  State,  2  Yerger,  472.  ant    two    indictments    for  the  same 

Ame,  §  489,  &c.     ,  offence,  or  two  indictments  for  the 

v?-  State  V,  Tucker,  20  Iowa,  508  ;  same  matter,  although  charged  as  dif- 

Statew.  Cole,  19  Wise.  129;  State  v,  ferent  offences,  the  indictment  first 

Fee,  19  Wise.  562;  State  v,  Logan,  1  found  shall  be  deemed  to  be  super- 

Nev.  509.  seded  by  such  second  indictment,  and 

n^  Com.  V,  Edwards,  4  Gray  (Mass.),  shall  bo  quashed.    Rev.  Stat,  part  iv. 

S.  1.  chap.  ii.  tit.  4,  art.  2,  sect.  42.    See 

o  State  u.  Haney,  2  Dev.  &  Bat.  390 ;  post,  §  647. 
ante,  §  205.  r  State  v.  Tisdale,  2  Dev.  &  Bat  159. 

p  Lambert  v.  People,  7  Cowen,  166 ;        8  Ibid. ;    Com.  u.   Drew,   8    Cush. 

People  V,  Eckford,  7  Cowen,  585.  279 ;  Dutton  v.  State,  5  Indiana,  538 ; 

q  In  New  York,  if  there  be  at  any  post,  §  547 ;  ante,  §  603. 
time  pending  against  the  same  defend-        b^  Crumpton  v.  State,  43  Ala.  31. 
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which  vrill  remove  the  grounds  for  the  motion  to  quash,  and 
leave  the  defendant  to  be  tried  upon  the  charge  contained  in  the 
good  count,  t 

In  clear  cases,  a  judge  may,  at  his  discretion,  quash  a  defective 
count  in  an  indictment,  without  quashing  the  entire  indictment,  u 
But  if  there  be  one  good  count,  the  motion  to  quash,  as  a  general 
rule,  will  not  be  sustained,  t; 

§  623.  By  prosecution.  —  The  practice  is  to  prefer  a  new  bill 
against  the  same  defendant,  before  an  application  to  quash  is 
made  on  the  part  of  the  prosecution,  w  And  when  the  court, 
upon  such  an  application,  orders  the  former  indictment  to  be 
quashed,  it  is  usually  upon  terms,  namely,  that  the  prosecutor 
shall  pay  to  the  defendant  such  costs  as  he  may  have  incurred 
by  reason  of  such  f  ovmer  indictment ;  x  that  the  second  indict- 
ment shall  stand  in  the  same  plight  and  condition  to  all  intents 
and  purposes  that  the  first  would  have  stood  if  it  were  not 
quashed,  y  and  particularly  where  there  has  been  any  vexatious 
delay  upon  the  part  of  the  prosecutor,  a  that  the  prosecutor  be 
put  on  terms,  a  And,  at  all  events,  as  has  been  seen,  the  court, 
when  the  exceptions  are  technical,  will  hold  the  defendant  to  bail 
to  await  a  second  indictment,  a^ 

§  624.  Time.  —  The  application,  if  made  by  the  defendant, 
must'  be  made  before  plea  pleaded ;  b  and  where  the  indictment 
had  already,  upon  application  of  the  defendant,  been  moved  into 
the  court  of  king's  bench,  by  certiorari^  the  court  refused  to 
entertain  a  motion  by  the  defendant  to  quash  the  indictment, 
after  a  forfeiture  of  his  recognizance,  by  not  having  carried  the 
record  down  for  trial,  c    Should  the  application  be  made  upon 

/  State  V.  Buchanan,  1  Iredell,  59.  z  S  Bur.  1468;  1  W.  Bl.  460. 

u  Jones  V.  State,  6   Humph.  435  ;  a  R.  v.  Glen,  3  B.  &  Aid.  372. 

State  V.  Woodward,  21  Mo.  266 ;  Scott  ai  Crumpton  t;.  State,  48  Ala.  31. 

V,  Com.  14  Gratt.  687.  b  Fost  261 ;  R.  v,  Rookwood,  Holt, 

V  State  V,  Wishon,    15  Mo.   503;  684;  4  St  T.  R.  677;  Thomasson  v. 

Stete  V.  Woodward,  21  Mo.  (5  Ben-  State,  22  Geo.  499';  Weinzorpflin  r. 

nett)  265 ;  State  v.  Mathis,  3  Pike,  84 ;  State,  7  Blackf.  186 ;  State  v,  Jarvis, 

Com.  V.  Hawkins,  3  Gray  (Mass.),  68  N.  C.  556 ;  State  v.  Burlingham 
463;  State  v.  Rutherford,  13   Texas,  .  15    Me.   104;    Nicholls    v,   Sute,    2 

24  ;  State  v.  Staker,  3  Ind.  570.  South.  539 ;  though  see  Com.  v.  Chap- 

w  R.  r.  Wynn,  2  East,  226.  man,   11   Cush.   (Mass.)   422;    R.  v. 

X  R.V.  Webb,  3  Bur.  1469.  Heane,  4  B.  &  S.  947;  9  Cox  C.  C. 

y  R.  9.  Glen,  3  B.  &  Aid.  873 ;  R.  433. 

V.  Webb,  3  Bur.  1468;  1  W.  Bl.  460.  c  Anon.  1  Salk.  380. 
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the  part  of  the  prosecution,  it  would  seem  that  it  may  be  made 
at  any  time  before  the  defendant  has  been  actually  tried  upon 
the  indictment  ;d  and  in  Mississippi,  thjB  right  has  been  de- 
clared to  exist  until  after  arraignment  and  the  empanelling  of 
the  jury,  e 

This,  however,  is  in  questions  of  doubt.  In  cases  where  the 
indictment  is  plainly  bad,  as  where  there  is  clearly  no  jurisdic- 
tion, the  court  will  quash  at  any  time,  even  after  plea,  e^ 

Form  of  motion. — The  motion  should  specifically  state  the 
ground  of  objection,  e* 

III.  DEMURRER. 

§  525.  Demurrer,  from  demorare^  is  a  mode  by  which  a  de- 
fendant may  object  to  an  indictment,  as  insufficient  in  point  of 
law./  Wherever  an  indictment  is  defective  in  substance  or  in 
fonn,  it  may  be  thus  met;^  but  as  at  common  law  all  errors 
which  can  be  thus  taken  advantage  of  are  equally  fatal  in  arrest 
of  judgment,  demurrers,  as  a  means  of  testing  indictments,  were, 
in  England,  but  rarely  used  until  the  7  Geo.  4,  c.  64,  sects.  20, 
21,  by  which  all  defects,  purely  technical,  must  be  taken  advan- 
tage of  before  verdict,  h  In  this  country  demurrers,  except  under 
similar  statutes,  are  in  but  little  use.  i 

Demurrer  may  be  to  particular  counts.  —  A  demurrer  may  be 
sustained  as  to  a  bad  count  without  in  any  way  affecting  a  good 
count  in  the  same  indictment ;  A;  though  if  a  demurrer  be  general 
to  the  whole  indictment,  one  good  count  will  prevent  a  general 
judgment  for  the  defendant.  I 

In  Pennsylvania,  by  the  revised  act,  it  is  provided  as  fol- 
lows:— 

Objections  to  indictment  to  be  made  before  the  jury  is  sworn.  — 
Every  indictment  shall  be  deemed  and  adjudged  sufficient  and 
good  in  law,  which  charges  the  crime  substantially  in  the  lan- 

d  See  R.  v.  Webb,  3  Bur.  1468.  Burn's  Just  29tli  ed.  tit  Demurrer; 

e  Clark  r.  State,  28  Miss.  1   Cush.  Ch.  C.  L.  439. 
261.  g  Lazier  v.  Com.  10  Grattan,  708. 

e^  R.  V.  Heane,  4  B.  &  S.  438;  9        A  Archbold's    C.  P.    9th    ed.   78; 

Cox  C.  C.  433;  Com.  v.  Chapman,  11*  ante,  §  215.     See,   as  to  Maryland 

Cush.  422 ;  Nicholls  v.  State,  2  South-  practice,  6  Maryland,  410. 
ard,  539.  t  See  ante,  §  215. 

6«  State  t;.  Van  Houten,  37  Mo.  857.        k  Turner  v.  State,  40  Ala,  21. 

/  Co.  Lit  71  b;   4  Bla.  Com.  338  ;        /  Ingram  v.  State,  39  Ala.  247.  Post, 
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ft 

guage  of  the  act  of  assembly  prohibiting  the  crime,  and  pre- 
scribing the  punishment,  if  any  such  there  be ;  or  if  at  com- 
mon law,  so  plainly  that  the  nature  of  the  ojSence  charged  may 
be  easily  understood  by  the  jury.  Every  objection  to  any  indict- 
ment for  any  formal  defect,  apparent  on  the  face  thereof,  shall 
be  taken  by  demurrer,  or  on  motion  to  quash  such  indictment, 
before  the  jury  shall  be  sworn,  and  not  afterward ;  and  every 
court,  before  whom  any  such  objection  shall  be  taken  for  any 
formal  defect,  may,  if  it  be  thought  necessary,  cause  the  indict- 
ment to  be  forthwith  amended  in  such  particular,  oy  the  clerk  or 
other  officer  of  the  court,  and  thereupon  the  trial  shall  proceed 
as  if  no  such  defect  appeared,  n 

A  similar  provision  exists  in  Massachusetts,  n^ 

§  526.  Demurrer  brinffs  up  the  validity  of  all  prior  pleadings. 
—  A  demurrer  puts  the  legality  of  the  whole  proceedings  in 
issue,  and  compels  the  court  to  examine  the  validity  of  the  whole 
record,  and,  therefore,  in  an  indictment  removed  from  an  inferior 
court,  if  it  appear  from  the  caption  that  the  court  before  which 
it  was  taken  had  no  jurisdiction  over  it,  it  will  be  adjudged  to  be 
invalid,  o 

Judgment  is  to  be  rendered  against  the  party  committing  the 
first  error  in  pleading,  je? 

§  527.  Jvdgmervt  proper  to  be  entered  in  demurrer,  —  In  Eng- 
land, it  was  formerly  doubted  whether,  if  the  defendant  demur 
generally  in  rase  of  felony,  and  the  indictment  be  held  to  be 
valid,  final  judgment  shall  not  be  immediately  given,  and  execu- 
tion awarded  against  him.  k  But  this  doubt  existed  only  in  the 
case  of  a  general  demurrer  concluding  in  bar ;  for  it  was  said  to 
be  clear  that  if  the  demurrer  prayed  judgment  of  the  indictment, 
and  that  it  might  be  quashed,  the  prisoner  could  never  be  con- 
cluded from  pleading  over  to  the  felony,  either  at  the  same  time, 
or  after  the  determination  of  the  legal  exceptions.  I  A  class  of 
cases  then  followed  where  judges  at  nisi  prius  held  that  the 

n  Rev.    Act,    1860,  Famph.    433;  rer;  2  Hale,  225,  257,  315;   2   Inst. 

Com.  V,  Frey,  60  Penn.  St.  (14  Wr.)  178;  2  Hawk.  c.  31,  s,  5  ;  4  Bla.  Com. 

245.  334;  Starkie's  C.  P.  297;  2  Leach, 

n^  Gen.  Stat.  1864,  ch.  250,  §  2.  608  ;  Ch.  C.  L.  439. 

0  1    T.  R.    816;    1    Leach,  425;  M  Salk.  59;  Cro.  Eliz.  196 ;  Dyer, 

Andr.  137,  138.  38,  39;  Hawk.  b.  2,  c.  81,  b.  6;  Fob- 

p  State  V.  Sweetfiir,  53  Me.  438.  ter  v.  Com.  8  Watts  &  Ser.  77. 

k  Burn's  Just.  29th  ed.  tit.  Demur- 
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defendant  was  entitled  to  have  judgment  of  reBpondeat  otister^  in 
every  case  of  felony  where  his  demurrer  was  adjudged  against 
him;  for  it  was  said  that  where  he  unwarily  discloses  to  the 
court  the  facts  of  his  case,  and  demands  their  advice  whether  it 
amounts  to  felony,  they  will  not  record  or  notice  the  confes- 
sion ;m  and  a  demurrer  was  said  to  rest  on  the  same  principle,  n 
In  1850,  however,  the  question  was  finally  put  to  rest  by  a  sol- 
emn judgment  of  the  court  of  criminal  appeal,  that  a  judgment 
for  the  crown  on  a  demurrer  under  such  circumstances  is  final,  o 
At  the  same  time,  it  is  within  the  discretion  of  the  court  to 
permit  the  defendant  to  withdraw  his  demurrer,  and  to  plead  as 
it  were  de  novo  to  the  indictment.  j9 

§  528.  A  distinction  has  been  frequently  taken  in  this  respect 
between  felonies  and  misdemeanors ;  for  in  the  latter,  if  the 
defendant  demur  to  the  indictment,  whether  in  abatement  or 
otherwise,  and  fail  on  the  argument,  he  shall  not  have  judgment 
to  answer  over,  but  the  decision  will  operate  as  a  conviction,  q 
In  Massachusetts,  Pennsylvania,  Mississippi,  and  other  states,  the 
practice  has  been,  in  all  cases,  where  there  is,  on  the  face  of  the 
pleading,  no  admission  of  criminality  on  the  part  of  the  defend- 
ant, to  give  judgment,  qiLod  respondeat  otister^  and  the  English 
distinction  does  not  seem  to  be  recognized,  r  In  some  juris- 
dictions, however,  it  seems  to  have  been  held,  that  when  a  de- 
murrer to  an  indictment  for  a  misdemeanor  has  been  overruled, 
the  defendant  will  not  be  permitted  to  plead  to  tft  indictment, 

m  Archbold,  by  Jervis,  9th  ed.  429 ;  t;.  Houston,  2  Craw.  &  Dix,  810;  see 

2  Hale,  225,  257 ;  4  Bla.  Com.  834.  1  Bennett  &  Heard's  Lead.  Cas.  886. 

n  R.  r.  Duffy,  4  Cox  C.  C.  326;  ^8  East,  112;  Hawk.  b.  2,  c.  81; 

R.  V.  Phelps,  1   C.  &  M.  180 ;  R.  v.  though  see  R.  t;.  Birmingham  R.  R.  3 

Purchase,  1  C.  &  M.  617;  Post.  21 ;  4  Q.  B.  223,  where  the  defendant  was 

Bla.  Com.  334  ;  8  East,  112 ;  2  Leach,  allowed  to  withdraw  the  demurrer. 

603  ;  2  Hale,  225, 257 ;  1  M.  &  S.  184  ;  r  Com.  v.  Barge,  8   Pa.   R.  262 ; 

Burn,  J.,    Demurrer;    Williams,  J.,  Foster  v.  Com.  8  Watts  &  Serg.  77; 

Demurrer;  but  see   Starkie's   C.  P.  Com.  v.  Goddard,  13  Mass.  456;  sed 

297-8;  and  in  R.  v.  Odgers,  2  M.  &  qucere,  Com.  v.  Eastman,  1  Cush.  189; 

Rob.  479,  and  the  cases  there  cited  in  Ross  v.  State,  9  Mo.  696 ;  see  Evans 

note,  it  would  seem  that  it  is  within  r.  Com.  3  Met.  453;  Maeder  t;.  State, 

the  discretion  of  the  court,  even  in  11  Mo.  368;  Austin  v.  State,  Ibid.  366; 

felonies,  to  refuse  a  respondeat  ouster,  Lewis  v.  State,  Ibid.  866;  McGuire  r. 

0  R.  r.  Faderman,  4  Cox  C.  C.  R.  State,  35  Missis.  366.     See  for  other 

359 ;  3  C.  &  E.  359;  1  Den.  C.  C.  565.  cases,  post,  *$  530  a.    By  act  of  con- 

p  R.  V,  Smith,  4  Cox  C.  C.  42 ;  R.  gress  of  May  23,  1872,  the  judgment 

V,  Birmingham  R.  R.  3  Q.  B.  223;  R.  ia^respondeat  ouster, 

416 


Digitized  by 


Google 


BOOK  I.]  DEMURRER.  [§  528. 

as  a  matter  of  right ;  he  must  lay  a  sufficient  ground  before  the 
permission  will  be  granted.  »  In  New  York,  where  the  defend- 
ant demurred  to  an  indictment  for  a  misdemeanor  in  the  court 
below,  and  judgment  was  there  given  against  the  people^  which 
was  in  the  supreme  court  reversed  on  error,  it  was  held  that  the 
court  in  error  must  render  a  final  judgment  for  the  people  on  the 
demurrer,  and  pass  sentence  on  the  defendant ;  and  that  he 
could  not  be  permitted  to  withdraw  the  demurrer  and  plead,  t 
But  this  is  now  corrected  by  statute,  and  the  proper  course,  even 
independently  of  statutes,  is,  in  such  case,  to  permit  a  plea  in  bar, 
and  a  trial  by  jury,  t^  And  now,  even  where  the  disposition  is 
to  treat  the  judgment  on  the  demurrer  as  final,  the  courts  in  this 
country  generally  agree  with  those  of  England  in  reserving  the 
right  to  permit  the  demurrer  to  be  withdrawn  at  their  discre- 
tion, u 

Where  the  state  demurs  to  the  plea  of  autrefois  comnct  to  an 
indictment  for  a  capital  felony,  and  the  demurrer  is  ovei*ruled, 
the  defendant  is  not  entitled  to  be  discharged,  and  the  state  may 
rejoin,  v  But  if  the  defendant  plead  in  abatement  in  matter 
of  form,  and  the  plea  is  demurred  to,  and  the  demurrer  over- 
ruled, the  judgment  of  the  court  is  that  the  prosecution  abate, 
reserving  the  right  to  bring  in  an  amended  bill,  w 

Where  the  demurrer  is  sustained,  the  defendant  is  ordered  to 
plead'  over,  w^ 

Judgment  against  the  prosecAion,  on  a  demurrer  to  the  indict- 
ment, is  not  final,  but  a  new  bill  may  be  sent  in,  with  the  defect 
cured,  x  And  the  defendant,  when  the  exceptions  are  merely 
technical,  will  be  held  over  to  await  a  second  indictment,  z^ 

8  State  17.  Merrill,  37    Maine  (2  u  State  v.  Wilkins,   17   Vermont, 

Heath),  329  ;    State   t7.  Dresser,  54  152  ;  Bennett  v.  State,  2  Yerger,  472 ; 

Maine,  569;   Wickwire  v.  State,  19  Evans  v.  Com.  3  Mete.  453.    See  post, 

Connect.  478;    Bennett  v.   State,  2  §  530  a,  569. 

Yerger,  472;    State  v,  Wilkins,   17  v  Stote  ».  Nelson,  7  Ala.  610. 

Vermont,  151 ;  State  v.  Rutledge,  8  to  Rawls  v.  State,  8  S.  &  M.  590. 

Humph.  32.     See  People  ».  King,  28  »^  Harding  v.  State,  22  Ark.  210. 

Cal.  265 ;  People  v,  Jocelyn,  29  Cal.  x  U.  S.  i;.  Watkyns,  3   Cranch   C. 

562;    Com.  v.  Foggy,  6  Leigb,  638,  C.  R.  441.     Post,  §537;   though  see 

bee  post,  §  530  a.  ante,  §  528,  and  State  v.  Dresser,  54 

t  People  V.  Taylor,  3  Denio,  9;  but  Me.  569. 

see  People  v.  Coming,  2  Comstock,  1.  si  Crumpton  v.  State,  43  Ala.  31. 

t^  R.  V,  Houston,  2  Crawf.  &  Dix,  3 1 0. 
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§  529.  Demurrer  to  evidence,  —  In  Pennsylvania,  Virginia,  and 
Alabama,  the  defendant  may  demur  to  the  evidence,  though  it 
18  optional  for  the  prosecutor  to  join  or  not.  y  The  object  is 
to  ascertain  the  law  on  an  admitted  state  of  facts,  the  demurrer 
admitting  every  fact  which  the  evidence  legitimately  tends  to  es- 
tablish, z 


IV.  PLEAS,  c 


1.  Guilty  asv  hot  guilty,  $  630. 
8.  Plsa  to  the  jurisdiction,  (  634. 

3.  Plea  in  abatement,  (  636. 

4.  Special  pleas  generally,  (  638. 

6.  Autrefois  acquit  or  convict,  §  639. 

(a.)  When  a  judgment  on  former  acquittal 
or  conviction  is  necessary,  §  540. 

(6.)  Former  court  should  have  been  com- 
petent, and  herein  of  foreign  judgments 
and  concurrent  jurisdictions,  §  541. 

(c.)  Proceedings  for  contempt,  (  542. 

(d.)  HaUat  corpuSy  (  643. 

(e.)  Ignoramus,  or  nolU  prosequi^  (  544. 

{/.)  Discharge  under  limitation  statute, 
$646. 

ig,)  Fraud,  §  646. 

(A.)  Pendency  of  other  indictment,  (  647. 

(t.)  Acquittal  on  prior  nuisance,  $  648. 

(/.)  Pendency  of  civil  proceedings,  §  640. 

{k.)  New  trial  after  conviction  for  minor 
offence,  §  660. 

(2.)  Insufficiency  of  former  indictment, 
§661. 

(m.)  Acquittal  as  accessary  or  principal, 
(662. 

(n.)  Acquittal  on  one  of  several  counts, 
$553. 

(o.)  Erroneous  acquittal  unrevened,  §  664. 

(p.)  Acquittal  in  wrong  county,  §  656. 

(q.)  Acquittal  from  misnomer,  $  566. 

(r.)  Acquittal  from  variance  as  to  intent, 
$658. 

(«.)  Acquittal  from  variance  as  to  time, 
$659. 

(«.)  Acquittal  on  an  indictment  for  a 
greater  offence,  no  bar  to  a  subsequent 
indictment  for  a  minor  offence,  included 
in  the  former,  wherever,  under  the  in- 
dictment for  the  greater  offence,  the  de- 
fendant could  have  been  convicted  of 
the  less,  $  660. 

y  CJom.  V.  Parr,  5  W.  &   S.  846 : 
Dobs  v.  Com.  1  Gratt  558 ;  Brister  v. 
State,  26  Alab.  108. 
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(«. )  Acquittal  on  minor  offence  generally 

no  bar  to  greater,  §  663. 
(v.)  Acquittal  from  a  supposed  merger, 

$664. 
(it.)  When  two  offences  are  committed  by 

the  same  act,  $  665. 
(x.)  Practice  under  plea  of  a«(re/Miac9«i(, 

$568. 
(^.)  Judgment  on  plea  of  autre/oit  acquit^ 

$572. 
Once  in  jeopardy,  $  678. 
(a.)  Constitutional  provision,  §  573. 
(6.)  Construction   given    by  the  several 
courts,  §  674. 

(1.)  Pennsylvania,  $  675. 
(2.)  Virginia,  §  576. 
(3.)  North  Carolina,  $  577. 
(4.)  Tennessee,  $  678. 
(6.)  Indiana,  $  679. 
(6.)  Federal  courts,  $  580. 
(7.)  Massachusetts,  $  681. 
(8.)  New  YorlE,  $  682. 
(9.)  Mississippi,  $  683. 
(10.)  Illinois,  $  684. 
(11.)  Kentucky,  $  686. 
(12.)  Missouri,  $  586. 
(c.)  No  jeopardy  on  defective  indictment, 

$687. 
(d. )  Generally  speaking,  death  or  illness 
of  juror  forms  a  sufficient  ground  for 
discharge,  $  688. 
(e.)  Until  jury  are  "charged,"  jeopardy 

does  not  begin,  $  590. 
(/.)  Consent  of  prisoner  to  discharge,  § 

691. 
ig,)  In  misdemeanors,  the  jury  may  be 
allowed  to  separate  at  any  period,  $  591. 
Pardon,  $  691  a. 

[For  glatuU  of  UmUatiotu,  see  ante,  § 
456.] 


z  Bryan  t;.  State,  26  Alabama,  65. 
c  For  forms  of  pleas,  &c.,  see  Wh. 
Free.  1128,  &c. 
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1.   Cruilty  and  not  Guilty, 
In  Pennsylvania. 

"  In  all  cases  of  felony  the  prisoner  shall  be  arraigned,  and  where  any 
person  on  being  so  arraigned  shall  plead  not  guilty,  every  such  person 
shall  be  deemed  and  taken  to  put  himself  upon  the  inquest  or  country 
for  trial,  without  any  question  being  asked  of  him  how  he  will  be  tried, 
and  the  inquest  shall  be  charged  only  to  inquire  whether  he  be  guilty 
or  not  guilty  of  the  crime  charged  against  him,  and  no  more.  And  that 
wherever  a  person  shall  be  indicted  for  treason  or  felony,  the  jury  em- 
panelled to  try  such  person  shall  not  be  charged  to  inquire  concerning 
his  lands,  tenements,  or  goods,  nor  whether  he  fled  for  such  treason  or 
felony. 

"  If  any  prisdher  shall,  upon  his  arraignment  for  any  offence  with 
which  he  is  indicted,  stand  mute,  or  not  answer  directly,  or  shall  per- 
emptorily challenge  above  the  number  of  persons  sunmioned  as  jurors 
for  his  trial  to  which  he  is  by  law  entitled,  the  plea  of  not  guilty  shall 
be  entered  for  him  on  the  record,  the  supernumerary  chaUenges  shall  be 
disregarded,  and  the  trial  shall  proceed  in  the  same  manner  as  if  he 
had  pleaded  not  guilty,  and  for  his  trial  had  put  himsdf  upon  the 
country."  e^ 

§  530.  Practice  in  respect  to  rendering  of  plea.  —  When 
brought  to  the  bar,  in  capital  cases,  and  at  strict  practice  in  all 
offences  whatever,  the  defendant  is  formally  arraigned,  by  the 
reading  of  the  indictment,  and  the  calling  on  him  for  a  plea. 
The  clerk,  immediately  after  the  reading  asks,  "  How  say  you, 
A.  B.,  are  you  guilty  or  not  guilty  ? "  d  Upon  this,  if  the 
prisoner  confess  to  the  charge,  the  confession  is  recorded,  and 
nothing  is  done  till  judgment,  e  But  if  he  deny  it,  he  answers, 
"  Not  guilty,"  upon  which  the  clerk  of  assize,  or  clerk  of  the 
arraigns,  replies,  that  the  prisoner  is  guilty,  and  that  he  is  ready 
to  prove  the  accusation./  After  issue  is  thus  joined,  the  clerk 
usually  proceeds  to  ask  the  prisoner,  "  How  will  you  be  tried  ?  " 
to  which  the  prisoner  replies,  "  By  God  and  my  country ;  "  to 
which  the  clerk  rejoins,  "  God  send  you  a  good  deliverance."  g 

cl  Rev.  Laws,   1860,  Pamph.  436.  /4  Bla.   Coin.   889;  4   Harg.   St. 

d  2   Hale,  119;    R.  i;.   Hensey,  1  Trials,  779;  Wh.  Prec.  1188. 

Burr.   643 ;    Cro.   C.   C.    7.    Post,  §  g  2  Hale,  219 ;    4  Bla.  Com.  841 ; 

2996,  8168.  Cro.  C.  C.  7.     Post,  §  2996,  8163. 

€  4  Harg.  St.  Trials,  779 ;  Dalt.  C. 
186.     Post,  §  2996,  8158. 
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Though  the  prisoner  persists  in  sajdng  he  will  be  tried  by  his 
king  and  his  country,  and  refuses  to  put  himself  on  his  trial  in 
the  ordinary  way,  it  will  not  invalidate  a  conviction.  A  When, 
however,  the  clerk  of  the  court,  upon  the  arraignment  of  the 
prisoners,  did  not  further  proceed,  upon  their  pleading  not  guilty, 
to  ask  them  how  they  would  be  tried,  so  that  they  did  not  make 
the  usual  reply,  "  By  God  and  their  country,"  it  was  held,  that, 
under  the  laws  of  the  United  States,  the  plea  of  "  Not  guilty  " 
put  the  prisoners  upon  the  country,  by  a  sufficient  issue,  without 
any  further  express  words,  i 

The  right  of  arraignment  on  a  criminal  trial  may,  in  some 
cases,  be  waived,  but  a  plea  is  always  essential.  The  court 
cannot  supply  an  issue  after  verdict  where  there  h^  been  neither 
arraignment  nor  plea,  notwithstanding  that  the  defendant  con- 
sented to  go  to  trial,  i} 

The  practice  in  respect  to  arraignment  will  be  hereafter  more 
fully  detailed,  t^ 

Similiter,  —  An  omission  to  insert  the  similiter  in  joining  issue 
in  criminal  cases,  may  be  corrected,  as  it  is  usually  only  added 
when  the  record  is  made  up.y  In  any  view,  going  to  trial  with- 
out a  joinder  of  issue  by  the  prosecution  to  a  plea  in  bar  waives 
.  any  objection  to  such  non-joinder.^'^ 

Pleas  hy  attorney.  —  A  plea  by  an  attorney  of  a  party  indicted 
for  a  felony  is  a  nullity  ;  the  defendant  must  plead  in  person,  k 
It  is  otherwise,  however,  in  misdemeanors.  I 

Joint  pleas.  —  Defendants  in  an  indictment  have  a  right  to 
plead  severallj'  not  guilty  ;  but  a  general  plea  of  not  guilty  by 
all  the  defendants  is,  in  law,  a  several  plea,  m 

§  530  a.  Bauble  pleading.  Can  a  defendant  plead  simxdtane- 
ously  the  general  issue^  and  one  or  more  special  pleas?  —  At 
common  law,  this  must  be  answered  iij  the  negative,  whenever 
such  pleas  are  repugnant ;  as  at  common  law  all  the  pleas  filed 

h  R.  v.  Davis,  Gow's  R  N.  P.  219,  j^  Com.  r.  McCauley,  105  Mass.  69. 

and  notes  there.  k  McQuillan  v.  State,  8   S.  &  M. 

t  U.  S.  V,  Gibert,  2  Sumner's  U.  S.  587.     See  post,  §  2992,  8158. 

R.  20.  I  U.  S.  V.  Mayo,  1  Curtis  C.  C.  488. 

t'l  Douglass  v.   State,  8   Wis.  820.  See  fully   post,  §   2992,  8000,  8153, 

Post,  §  8158.  8898. 

{3  Post,  §8158.  m  State  v.  Smith,   2  Iredell,  402; 

j  Berrian   r.  The  State,  2  Zabris.  ante,  §  485. 
(New  Jer.)  9.     Post,  §  8158. 
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in  a  case,  ai*e  regarded  as  one.  This  is  the  strict  practice  in 
England,  where  the  judges  in  review  have  solemnly  ruled  that  spe- 
cial pleas  cannot  be  pleaded  in  addition  to  the  plea  of  not  guilty,  n 
And  in  this  country,  in  cases  where  not  guilty  has  been  pleaded 
simultaneously  with  autrefois  acquit^  the  same  course  has  been 
followed,  and  the  plea  of  not  guilty  stricken  off  until  the  special 
plea  is  disposed  of.  n^ 

In  such  case,  after  determining  the  special  plea  against  the 
defendant,  the  present  practice  in  the  United  States  is  to  enter 
simply  a  judgment  of  respondeat  ouster^  in  all  cases  in  which 
the  special  plea  is  not  equivalent  to  the  general  issue. 

This,  which  is  technically  the  correct  practice,  is  not,  however, 
always  pursued.  A  short  cut  is  often  taken  to  the  same  result, 
by  directing  when  special  pleas  and  the  general  issue  are  filed 
simultaneously,  or  are  found  together  on  the  record  before  trial, 
that  the  special  pleas  should  be  tried  first,  and,  if  they  are 
found  against  the  defendant,  then  the  general  issue.  But,  under 
any  circumstances,  it  is  error  to  try  the  special  pleas  and  the 
general  issue  simultaneously.  The  special  plea  must  be  always 
disposed  of  before  the  general  issue  is  tried,  n^ 

If  a  special  plea  is  determined  against  the  defendant^  is  the 
judgment  always  respondeat  ouster  ?  —  Unless  upon  a  trial  by 
jury  on  a  special  plea  which  embraces  the  general  issue,  this 
question  ought  now  to  be  answered  in  the  affirmative.  The  old 
distinction  taken  in  this  respect  between  felonies  and  misde- 
meanors, being  no  longer  founded  in  reason,  should  be  rejected 
in  practice.  And  the  only  consistent  as  well  as  just  course  is,  to 
harmonize  the  present  fragmentary  rulings  in  Uiis  relation  into 
the  principle  that  in  all  cases  the  question  of  guilty  or  not  guilty 
is  one  which  the  defendant  is  entitled  of  right,  no  matter  how 
many  technical  antecedent  points  may  have  been  determined 
against  him,  to  have  squarely  decided  by  a  jury,  o 

n  R.  V.  Charlesworth,  9  Cox  C.  C.  tain  r.  State,  40  Ala.  844 ;  Henry  v. 

40;  R.  V,  Strahan,  7  Cox  C.  C.  86;  Sute,   83   Ala.   389;    Nonemaker  t;. 

R.  v.  Skeen,  8  Cox  C.  C.  143 ;  Bell  C.  State,  34  Ala.  211 ;  SoUiday  v.  Com. 

C.  97  ;  contra,  1  Stark.  C.  P.  839.  4  Casey  (28  Penns.),  13.     See  R.  r. 

ni  State  v.  Copeland,  2  Swan,  626;  Charlesworth,  ut  supra;  R.  v.  Roche, 

Hill  V.  State,  2  Yerg.  248.  As  to  pleas  1  Leach,  160.     Post,  §  568. 

in  abatement,  see  post,  §  537,  568.  o  Post,  §  572 ;  2  Hale  P.  C.  255  ; 

n^  Com.  V,  Merrill,  8   Allen,  545  ;  Barge  v.  Com.  8  Pen.  &  Watts,  262 ;  U. 

Foster  v.  State,  39  Ala.  229 ;  Moun-  S.  r.  Williams,  1  Dillon,  485 ;  Hard- 
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§  531.  Dumbness,  —  In  an  English  case,  a  dumb  person  was  to 
be  tried  for  a  felony ;  the  judge  ordered  a  jury  to  be  empanelled, 
to  try  whether  he  was  mute  by  the  visitation  of  God ;  the  jury 
found  that  he  was  so ;  they  were  then  sworn  to  try  whether  he 
was  able  to  plead,  which  they  found  in  the  affirmative,  and  the 
defendant  by  a  sign  pleaded  not  guilty  ;  the  judge  then  ordered 
the  jury  to  be  empanelled  to  try  whether  the  defendant  was  now 
sane  or  not,  and  on  this  question  directed  them  to  say,  whether 
the  defendant  had  sufficient  intellect  to  understand  the  course  of 
the  proceedings,  to  make  a  proper  defence,  to  challenge  the  jurors, 
and  comprehend  the  details  of  the  evidence,  and  that  if  they 
thought  he  had  not,  they  should  find  him  of  non-sane  mind.^ 
In  Massachusetts,  a  deaf  and  dumb  prisoner  was  arraigned 
through  a  sworn  interpreter,  his  incapacity  having  first  been  sug- 
gested to  the  court  by  the  solicitor  general,  and  the  trial  then 
proceeded  as  on  a  plea  of  not  guilty,  q 

Plea  of  guilty  reserves  motion  in  arrest  — By  a  plea  of  guilty, 
defendant  first  confesses  himself  guilty  in  manner  and  form  as 
charged  in  the  indictment ;  and  if  the  indictment  charges  no 
offence  against  the  law,  none  is  confessed,  r 

When  plea  of  guilty  can  he  mthdrawn,  —  The  court  may,  at 
its  discretion,  allow  a  plea  of  guilty  to  be  withdrawn,  even  after 
the  overruling  of  a  motion  in  arrest  of  judgment,  and  this  is  not 
subject  for  error,  s 

Amending  of  record  as  to  mistake.  —  In  plain  cases,  this  can  be 
done  by  consent.  Thus,  where  a  defendant,  against  whom  several 
indictments  have  been  found,  intending  to  plead  guilty  to  one,  by 
mistake  pleaded  guilty  to  another,  it  was  held  that  the  error  could 
be  corrected  after  entry  of  the  plea  on  the  minutes  of  the  court.  «^ 

Sentence  after  plea  of  guilty.  —  When  there  is  a  plea  of  guilty, 
the  court  may  ascertain  by  witnesses  the  degree  of  the  offence,  t 

log  V,  State,  22  Ark.  210 ;   Foster  v.  See  post,  §  532;  1  W.  &  S.  Med.  J. 

Com.  8  W.  &  S.  77 ;  Buziard  v.  State,  §  95. 

20  Ark.  106;  Ross  v.  State,  9  Mo.  696.  q  Com.  v.  Hill,  14  Mass.  207. 

As  to  demurrer,  see  conflicting  decis-  r  Fletcher  v.  State,  7  Eng.  169. 

ions,  ante,  §  528 ;  as  to  misdemeanors,  s  State  v.  Cotton,  4  Foster,  143 ;  R. 

when  the  special  plea  involves  facts  of  v.  Brown,  17  L.  J.  M.  C.  145.    See 

general  issue,  see  contra,  State  v.  AI-  State  v.  Salge,  2  Nev.  321. 

len,  1  Ala.  442;  Guess  r.  Sute,  1  Eng.  s^  Davis  v.  State,  20  Geo.  674. 

147.  t  Dick  V,  State,  8  Ohio  St  R.  89. 

p  R.  t?.  Pritchard,  7  C.  &  P.  808.  Post,  §  8422. 
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§  532.  When  plea  of  not  guilty  can  he  entered  by  order  of 
court.  —  At  common  law,  when  a  prisoner  stood  mute,  a  jury 
was  called  to  inquire  whether  he  did  so  from  dumbness  ex  visi- 
tatione  Dei^  or  from  malice ;  and  unless  the  former  was  the  case, 
he  was  sentenced  as  on  conviction,  u  In  England,  and  in  each 
of  the  United  States,  however,  statutes  now  exist  enabling  the 
court,  where  the  prisoner  stands  mute,  to  direct  a  plea  of  not 
guilty  to  be  entered,  whereupon  the  trial  proceeds  as  if  he  had 
regularly  pleaded  not  guilty  in  person,  v 

§  533.  The  plea  of  nolo  contendere  has  the  same  effect  as  a 
plea  of  guilty,  so  far  as  regards  the  proceedings  on  the  indict- 
ment ;  and  a  defendant  who  is  sentenced  upon  such  a  plea  to 
pay  a  fine  is  convicted  of  the  offence  for  which  he  is  indicted. 

The  advantage,  however,  which  may  attend  this  plea  is,  that 
when  accompanied  by  a  protestation  of  the  defendant's  inno- 
cence, it  will  not  conclude  him  in  a  civil  action  from  contesting 
the  facts  charged  in  the  indictment,  w 

In  Massachusetts,  under  St.  1855,  c  215,  §  35,  a  defendant  in 
a  prosecution  on  that  statute  cannot  be  adjudged  guilty  on  a 
plea  of  nolo  contendere^  unless  it  appears  by  the  record  that  the 
plea  was  received  with  the  consent  of  the  prosecutor,  w^ 

2.  Plea  to  the  Jurisdiction. 

§  534.  Where  an  indictment  is  taken  before  a  court  that  has 
no  cognizance  of  the  offence,  the  defendant  may  plead  to  the 
jurisdiction,  without  answering  at  all  to  the  crime  alleged ;  x 
as,  if  a  man  be  indicted  for  treason  at  the  quarter  sessions,  or 
for  rape  at  the  sheriff's  toum,  or  the  like  ;y  or,  if  another  court 
have  exclusive  jurisdiction  of  the  offence,  z  Such  pleaa  are  not 
common,  the  easier  and  simpler  course  being  writ  of  error  or  ar- 
rest of  judgment. 

§  535.  A.  was  indicted  m  the  city  of  New  York,  for  obtain- 

II  1   Ch.  ex.  425;  Turner's  case,  w  Com.   v.   Horton,  9   Pick.    206; 

5  Ohio,  542  ;  Worn,  v,  Moore,  9  Mass.  Com.  v.  Tilton,  8  Mete.  282. 

H.  402.  to^  Com.  v,  Adams,  6  Gray,  Mass. 

vU.v.  Schleter,  10  Cox  C.  C.  409 ;  869. 

B.  r.  Bernard,  1  F.  &  F.  240 ;  in  which  x  2  Hale,  286. 

latter  case  the  finding  of  the  jury  that  y  Ibid. 

the  defendant  was  mute  from  nature,  z  4  Bla.  Com.  888.    See  Wh.  Prec. 

was  dispensed  with.    See   U.   S.  v.  1 145,  for  forms. 
Hare,  2  Wheel.  C.  C.  299. 
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ing  money  from  a  firm  of  commission  merchants  in  that  city,  by 
exhibiting  to  them  a  fictitious  receipt  signed  by  a  forwarder  in 
Ohio,  falsely  acknowled^ng  the  delivery  to  him  of  a  quantity  of 
produce,  for  the  use  of,  and  subject  to  the  order  of  the  firm. 
The  defendant  pleaded  that  he  was  a  natural  bom  citizen  of 
Ohio,  had  always  resided  there,  and  had  never  been  within  the 
State  of  New  York ;  that  the  receipt  was  drawn  and  signed  in 
Ohio,  and  the  offence  was  committed  by  the  receipt  being  pre- 
sented to  the  firm  in  New  York  by  an  innocent  agent  of  the 
defendant,  employed  by  him,  while  he  was  a  resident  of,  and 
actually  within  the  State  of  Ohio.  It  was  held,  that  the  plea 
was  bad,  and  that  the  defendant  was  properly  indicted  in  the 
city  of  New  York,  a 

3.  Plea  in  Abatement. 

§  536.  When  the  indictment  assigns  to  the  defendant  a  wrong 
Christian  name  or  surname,  or  a  wrong  addition,  the  better 
opinion  is  that  he  can  only  take  advantage  of  the  error  by  a 
plea  in  abatement,  a^  though  when  there  is  a  blank  in  name  or 
addition  a  motion  to  quash  is  equally  good.  Such  a  plea  should 
be  verified  by  affidavit,  and  should  expose  the  defendant's  proper 
name,  b  What  particularity  is  necessary  in  setting  forth  the 
name  and  addition  of  the  defendant  has  been  considered  in  an- 
other place,  b^  Any  misnomer,  in  general,  is  matter  for  abate- 
ment ;£?  thus,  where  the  indictment  charged  the  defendant  as 
George  Lyons,  it  was  held,  he  could  well  abate  it  by  showing 
his  true  name  was  George  Lynes.  d  Want  of  addition  is  gen- 
erally ground  for  abatement,  e  though  the  proper  course  is  motion 
to  quash./ 

A  wrong  addition  is  to  be  met  by  plea  in  abatement.     Thus, 

a  Adams  v.  People,  1  Corns.  173 ;  S.  State  v.  Fair,  12  Rich.  24.   See  Wh. 

C.  1  Denio,  190 ;  see  Com.  v.  Gillespie,  Prec.  1141-2,  for  forms. 
7  Serg.  &  R.  469.    Ante,  §  154.  *i  See  ante,  §  233-59. 

a^  Com.  V.  Dedham,  16  Mass.  146  ;        c  State  v.  Lorey,  2  l^vard,  395. 
Turns  r.  Com.  6  Metcalf,  225 ;  Lynes        d  Lynes  v.  State,  5  Porter,  236. 
17.  Stete,  5  Porter,  236.     See  ante,  §        e  State  v.  Hughes,  2  Uar.  &  He- 

259.  Hen.  479;  1  Chit.  C.  L.  204;  see,;>er 

b  O'Connellv.  R.  11  C1.&  Fin.  155;  contra^  State  v.  Newman,  2  Car.  Law 

Com.  V.  Sityres,  8  Leigh,  722;   K  v.  Rep.  74. 
Granger,  3  Bur.  1617  ;  Rev.  S.  Mass.        /  Ante,  §  245,  518. 
c.  136,  s.  31 ;  Gen.  Stat.  c.  171,  s.  31 ; 
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in  an  indictment  on  the  statute  of  Maine,  j)rohibiting  the  sale  of 
lottery  tickets,  giving  the  accused  the  name  of  lottery  vendor, 
when  his  proper  addition  was  broker,  furnishes  good  cause  for 
abating  the  indictment.^ 

§  537.  If  a  plea  of  misnomer  be  put  in,  the  usual  course  is  to 
reindict  the  defendant  by  the  new  name,  without  pushing  the  old 
bill  further.  A  The  prosecutor  may,  however,  if  he  think  fit, 
deny  the  plea,  or  reply  that  the  defendant  is  known  as  well  by 
one  Christian  name  or  surname  as  another,  and,  if  he  succeed, 
judgment  will  be  given  for  the  state,  i  or  the  prosecutor  may  de- 
mur to  the  plea,  and  in  cases  of  felony,  the  demurrer  and  joinder 
may  be  ore  temta.j  When  the  issue  is  joined  upon  a  plea  in 
abatement  or  replication  thereto,  the  venire  may  be  returned, 
and  the  trial  of  the  point  by  a  jury  of  the  same  county  proceed 
instanter.  k  If  judgment  be  found  for  him,  this  is  no  bar  to 
an  indictment  for  the  same  offence  in  his  true  name,  k^ 

It  is  not  a  good  replication  that  the  defendant  is  the  same 
person  mentioned  in  the  indictment.  I 

Two  pleas  in  abatement,  it  is  said,  may  be  pleaded  at  the  same 
time,  m 

Without  leave  of  court,  which  is  granted  only  in  very  strong 
casesj  the  plea  of  not  guilty  cannot  be  withdrawn  to  let  in  a  plea 
in  abatement,  for  on  principle,  a  plea  of  not  guilty  admits  all 
that  a  plea  in  abatement  contests,  and  after  a  plea  of  not  guilty, 
a  plea  in  abatement  is  too  late,  m^ 

A  plea  in  abatement  is  a  dilatory  plea,  and  must  be  pleaded 
with  strict  exactness,  n  It  is  consequently  essential  that  the 
facts  should  be  stated  out  of  which  the  defence  arises,  or  a 

g  State    v.   Bishop,  15   Maine  (8  j  Foster,  105;   1  Leach,  476;  and 

Shepley),  122;  see  Com.  v.  Clark,  2  see  §  52S. 

Va.  Cas.  401.     The  plea,  however,  h  2  Leach,  478;    2  Hale,  238;  22 

must  supply  the  true  addition.     R.  v.  Hen.  8,  c.  14 ;    28  Hen.  8,  c.  1 ;  32 

Checkets,  6  M.  &  S.  88.  Hen.  8,  c.  8 ;  8  Inst.  27 ;  Starkie,  296. 

h  2  Hale,  176,  238;   Bum,  Indict-  k^  Com.  o.  Farrell,  105  Mass.  189. 

mentix. ;  Williams,  J.,  Misnomer  and  I  Com.  v.  Dockham,  Thach.  C.  C. 

Addition,  ii.;  Dick.  Sess.  167.  288. 

i  8  Leach^  476;    2  Hale,  287,  288;  m  Com.  v.  Long,  2  Va.  Cases,  818. 

Cro.  C.  C.  21 ;  see  form,  2  Hale,  287;  m^  R.  r.  Purchase,  C.  &  M.  617  ; 

Lewis  9.  State,  1  Head,  829;  State  v.  Com.  v.  Butler,  1  AUen,  4;    State  v. 

Dresser,  54  Me.  569.    See  as  to  prac-  Farr,  12  Rich.  24. 

tice  and  eyidence.  Com.  v.  Gale,   11  n  O'Connell  o.  R.  1 1  CI.  &  Fin.  155; 

Gray,  820.  9  Jurist,  25. 
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negation  of  the  factB  which  are  premimed  from  the  existence  of 
a  record,  o 

On  a  trial  of  fact  in  a  plea  in  abatement  of  misnomer,  the 
fact,  that  to  an  indictment  by  the  same  name  jihe  defendant  had 
pleaded  not  guilty,  is  proper  for  the  consideration  of  the  jury,  o^ 

In  England,  the  rule  is  that  on  a  plea  of  abatement  on  gromid 
of  misnomer,  the  judgment,  if  for  the  crown,  is  final,  and  that 
the  defendant  cannot  plead  over,  f  It  seems  otherwise,  how- 
ever, where  the  plea  is  to  matter  of  law.  j  In  this  country  the 
practice  is  to  require  the  defendant  to  plead  over,  q^ 

How  far  errors  in  the  grand  jury  can  be  thus  noticed  has  al- 
ready been  considered.  (^ 

4.  Special  Plea%  generally. 

§  538.  Special  pleas,  with  one  or  two  exceptions,  which  will 
be  noticed  in  full,  but  rarely  occur  in  practice,  as  in  general 
they  amount  in  character  to  the  general  issue.  Thus,  the  plea 
of  non-identity,  which  is  pleaded  ore  tenus^  is  never  allowed,  ex- 
cept in  cases  where  the  prisoner  has  escaped  after  verdict  and 
before  judgment,  or  after  judgment  and  before  execution.  On 
review,  to  render  the  plea  valid,  the  record  must  show  an 
escape,  r  So  when,  upon  a  presentment  for  gaming,  the  de- 
fendant pleaded  in  abatement,  that  the  clerk  de  facto,,  who  ad- 
ministered the  oath  to  the  grand  jury  that  made  the  presentment, 
was  not  clerk  de  jure  at  the  time,  it  was  held  the  plea  was  bad.  s 
How  far  error  in  the  constitution  of  the  grand  jury  may  be 
pleaded  specially  to  an  indictment,  has  been  already  considered,  t 

The  pendency  of  an  indictment  is  no  ground  for  a  plea  in 
abatement  to  another  indictment  in  the  same  court  for  the  same 
cause.  1^ 

o  Stete  V.  Brooks,  9  Ala.  10.  ^  Ante,  §  464,  468,  474,  476,  4SS. 

o^  State  V.  Homer,  40  Maine,  488.  r  Thomas  v.  State,  5  How.  Mis.  R. 

p  R.  V.  Gibson,  8  East,  107.  20. 

q  B^v.  Duffy,  4  Cox  C.  C.  190 ;  R.  s  Hord  v.  Com.  4  Leigh,  674. 

v.  Johnson,  6  East,  588  ;  1  Bennett  &  t  See  ante,  §  287,  &c. 

Heard's  Lead.  Cases,  840.     See  ante,  u  Com.  v.  Drew,  8  Cush.  279 ;  State 

§  527-8-9;   see  Wh.  Free.  1147,  for  v.  Tisdale,  2  Dev.  &  Bat  149.    Post, 

forms.  §  647. 

gi  U.  S.  V.  Williams,  1  Dillon,  485. 
Ante,  §  580  a;  post, §  568. 
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A  plea  in  abatement,  or  a  special  plea,  not  involving  a  state- 
ment of  fact,  is  exclusively  for  court,  u 

A  special  plea  cannot  be  pleaded  in  addition  to  the  general 
issue,  t; 

When  the  prosecution  is  sustained  in  an  objection  to  a  special 
plea,  on  the  ground  that  it  is  defective,  this  is  equivalent  to  a 
judgment  for  the  prosecution  on  demurrer  to  the  plea,  v^ 

Autrefois  Acquit  or  Convict. 

§  539.  It  remains  to  examine  what,  in  this  country,  form  the 
most  important  of  special  pleas,  those  of  autrefois  convict^  autre- 
foia  acquit^  and  once  in  jeopardy.  The  first  two  may  be  consid- 
ered together,  the  same  law  applicable  to  autrefois  convict  being 
generally  applicable  to  autrefois  acquit,  w  « 

In  Massachusetts,  it  is  provided  by  statute  that  no  man  shall 
be  held  to  answer,  on  a  second  indictment,  for  any  offence  of 
which  he  has  been  acquitted  by  the  jury,  upon  the  facts  and 
merits,  on  a  former  trial ;  and  the  former  acquittal,  unless  pro- 
duced by  a  variance  between  the  indictment  and  proof,  or  by  a 
technical  exception,  may  be  pleaded  in  bar.  x 

In  New  York  a  similar  statute  exists,  a^ 

§  540.  (a.)  When  judgment  ori  former  acquitted  or  conviction 
is  necessary. — An  acquittal,  even  without  the  judgment  of  the 
court  thereon,  is  a  bar ;  y  but  such  is  not  necessarily  the  case 
with  a  convictiqn  on  which  there  is  no  judgment ;  2  as  where  a 
prosecuting  officer,  after  conviction,  conceded  the  badness  of  an 
indictment  and  proceeded  to  trial  upon  a  second  ;  a  where  an  in- 
dictment was  stolen  after  verdict  of  guilty  but  before  judgment,  h 

ui  Chase  v.  State,  46  Missis.  683.  y  West  t7.  State,  2  Zab.  212;  K  v. 

Post,  §  568.  Reed,  1  Eng.  R.  595;  see  2  Russ.  on 

V  Ante,  §  530  a;  R.  t;.  Strahan,  7  Cr.  4th  ed.  64,  note. 

Cox  C.   C.  85 ;  R.  v.  Skeen,   8  Ibid.  z  Penn   v.   Hoffman,  Addis.    140 ; 

143 ;  State  v.  Copeland,  2  Swan,  626  ;  Brennan  v.  People,  15  Illinois,  511 ; 

Hill  17.  State,  2  Yerg.  248.  Stote  ».  Norvell,  2  Yerger,  24 ;  Stete 

v^  Com.  V.  Lannan,  13  Allen,  563.  v.  Mount,  14  Ohio,  295;  U.  S.  v.  Her- 

As  to  plea  of  insanity,  see  ante,  §  53.  bert,  5  Cranch  C.  C.  R.  87 ;   West  v. 

to  See,  for  forms  of  pleas  of  autre-  State,  2  Zab.  (New  Jer.)  212  ;  though 

/owac^ii,  &e.,Wh.Prec.  1150,  &c.  see  Preston  v.   State,  25  Mis.  383; 

X  Rev.  Stat.  eh.  128,  sect.  4,  5 ;  18  Rateky  v.  People,  29  N.  Y.  (2  Tiffany) 

Pick.  496;  Gen.  Stat.  c.  158,  s.  6,  7.  124. 

x^  See  Canter  r.  People,  38  How.  N.  a  Penn.  v.  Huffman,  Addis.  140. 

Y.  Pr.  91.  h  State  i;.  Mount,  14  Ohio,  295. 
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and  where  the  defendant  pleaded  a  decision  against  him  on  a 
plea  to  the  jurisdiction  to  a  former  indictment  for  the  same 
offence,  b^ 

In  Maine,  however,  it  has  been  held  that  the  plea  of  autrefois 
convict  is  good,  although  it  appear  that  after  verdict  at  the  former 
trial  the  indictment  was  dismissed,  and  the  defendant  discharged 
without  day.  b^ 

In  New  York,  in  1862,  in  the  court  of  appeals,  it  was  deter- 
mined that  when  judgment  is  reversed  for  an  illegal  sentence,  on 
a  conviction  where  there  was  no  error,  there  can  be  no  new  trial, 
but  that  the  plea  of  autrefois  convict  is  good,  c 

A  conviction  on  one  of  several  counts  in  an  indictment  for  the 
same  offence,  and  a  discontinuance  as  to  the  residue,  was  held  by 
Mr.  Justice  McLean  to  be  a  bar  to  a  subsequent  indictment  for 
the  same  charges,  d 

§  640  a.  Arbitrary  discharge  of  jury.  —  How  far  a  court  has 
a  right  to  discharge  a  jury  is  hereafter  considered  more  fully. 
In  capital  cases,  as  will  be  seen,  e  the  tendency  of  opinion  is 
that  such  discharge,  unless  necessary,  works  an  acquittal.  In 
misdemeanors,  and  sometimes  in  felonies,  the  court,  on  strong 
ground  shown,  may  withdraw  a  juror  or  discharge  the  jury.  But 
an  arbitrary  discharge,  or  one  without  adequate  cause,  operates  as 
an  acquittal./  In  U.  S.  v,  Watson,  N.  Y.  Nov.  1868,  Judge  Blatch- 
ford  said :  ^^  The  illness  of  the  district  attorney,  it  not  appear- 
ing by  the  minutes  that  such  illness  occurred  a^r  the  jury  was 
sworn,  or  that  it  was  impossible  for  the  assistant  district  attor- 
ney to  conduct  the  trial,  and  the  motion  to  put  off  the  case  for 
the  term  being  made  by  such  assistant,  cannot  be  r^arded  as 
creating  a  manifest  necessity  for  withdrawing  a  juror.  So,  too, 
as  to  the  absence  of  witnesses  for  the  prosecution  ;  it  does  not 
appear  by  the  minutes  that  such  absence  was  first  made  known 
to  the  law  officer  of  the  government  after  the  jury  was  sworn,  or 
that  it  occurred  under  such  circumstances  as  to  create  a  plain  and 
manifest  necessity  justifying  the  withdrawing  of  a  juror.     The 

&i  Gardiner  v.  People,  6  Parker  C.  S.  C.  1  Tiffany  (28  N.  Y.),  400 ;  Ratzky 

R.  166.  t;.  People,  29  N.  Y.  (2  Tiffany)  124. 

b^  State  17.  Elden,  41  Maine,  166.  d  U.  S.  v.  Keen,  1  McLean,  429. 

c  Shepherd    v.  People,   11    E.   P.        e  Post,  §  673. 
Smith,  407 ;  see  also  Hartung  v.  Peo-       /  Post,  §  3294,  3306,  3168. 
pie,  12  £.  P.  Smith  (26  N.  Y.),  167; 
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mere  illness  of  the  district  attorney,  or  the  mere  absence  of  a 
witness  for  the  pi"osecution,  under  the  circumstances  disclosed  by 
the  record  in  this  case,  is  no  ground  upon  which,  in  the  exercise 
of  a  sound  discretion,  a  court  can,  on  the  trial  of  an  indictment, 
properly  discharge  a  jury,  without  the  consent  of  the  defendant, 
after  the  jury  has  been  sworn  and  the  trial  has  thus  commenced. 
To  admit  the  propriety  of  the  exercise  of  the  discretion  on  such 
grounds  would  be  to  throw  open  the  door  for  the  indulgence  of 
caprice  and  partiality  by  the  court,  to  the  possible  and  probable 
prejudice  of  the  defendant.  When  the  trial  of  an  indictment  has 
been  commenced  by  the  swearing  of  the  jury,  the  defendant  is  in 
their  charge,  and  is  entitled  to  a  verdict  of  acquittal,  if  the  case 
on  the  part  of  the  prosecution  is  for  any  reason  not  made  out 
against  him,  luiless  he  consents  to  the  discharging  of  the  jury 
without  giving  a  verdict,  or  unless  there  is  such  a  legal  necessity 
for  discharging  them  as  would,  if  spread  on  the  record,  enable  a 
court  of  error  to  say  that  the  discharge  was  proper,  g  It  is  impos- 
sible, within  this  definition,  to  lay  down  any  inflexible  rule  as  to 
what  causes  would  and  what  causes  would  not  be  sufficient  to  war- 
rant the  exercise  of  the  discretion  which  the  court  possesses.  It  is 
sufficient  to  say  that  in  no  case  to  be  found  in  the  books  has  any 
such  reason  as  is  spread  upon  the  record  in  this  case  been  ad- 
mitted, in  the  absence  of  the  consent  of  the  defendant,  to  be  a 
proper  ground  for  discharging  a  jury  after  they  have  been  sworn 
and  empanelled  to  try  an  indictment.  To  hold  now  that  the  rec- 
ord of  the  proceedings  of  the  court  on  the  former  trial  amounts 
to  a  verdict  of  acquittal,  is  to  do  just  what  the  court  would  have 
done  at  that  time  in  the  facts  stated  in  the  record.  If  I  had 
any  doubt  as  to  the  propriety  of  this  course,  I  should  resolve  it 
in  favor  of  the  liberty  of  the  citizen,  rather  than  exercise  what 
would  be  an  unlimited,  uncertain,  and  arbitrary  judicial  discre- 
tion. But  the  weight  of  all  the  authorities  on  the  subject  is, 
that  the  position  of  this  case,  as  it  stood  when  the  juror  was . 
withdrawn,  entitled  the  defeiidants,  in  the  absence  of  their  ex- 
press consent  to  any  other  course,  to  a  verdict  of  acquittal,  and, 
therefore,  entitles  them  to  the  action  of  the  court  at  this  time,  on 
their  application  to  the  same  effect.  An  order  will,  therefore,  be 
entered,  declaring  that  the  proceedings  on  the  former  trial  are 
held  to  be  equivalent  to  a  verdict  of  not  guilty,  and  discharging 
g  On  this  point  is  cited  by  the  judge  Whart  Crim.  Law,  ed.  1852,  p.  218. 
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the  defendants  and  their  bail  from  further  liability  in  respect  of 
the  indictment." 

§  540  b.  But  in  England,  where,  in  case  of  misdemeanor,  the 
jury  is  improperly  and  against  the  will  of  a  defendant,  dischaiged 
by  the  judge  from  giving  a  verdict  after  the  trial  has  begun,  this 
is  not  equivalent  to  an  acquittal,  nor  does  it  entitle  the  defendant 
quod  eat  sine  die.  h  Acting  on  this  general  principle,  where  it 
appeared  that  in  the  course  of  the  trial  and  during  the  exam- 
ination of  witnesses  one  of  the  jurors  had,  without  leave,  and 
without  it  being  noticed  by  any  one,  left  the  jury-box  and  also 
the  court-house,  whereupon  the  court  dischaiged  the  jury  with- 
out giving  a  verdict,  and  a  fresh  jury  was  empanelled  and  the 
prisoner  was  afterwards  tried  and  convicted  before  a  fresh  jury, 
it  was  held  that  the  course  pursued  was  right,  i 

§  541.  (6.)  Former  court  should  have  been  competent  ;  and 
herein  of  foreign  judgments  and  concurrent  jurisdiction.  —  A 
legal  acquittal  in  any  court  whatsoever  of  competent  jurisdic- 
tion, if  the  indictment  be  good,  will  be  sufficient  to  preclude 
any  subsequent  proceedings  before  every  other  court,  j  To  avail 
himself  of  the  plea,  the  defendant  should  produce  an  exemplifi- 
cation of  the  record  of  his  acquittal  under  the  public  seal  of  the 
state,  or  kingdom,  where  he  has  been  tried  and  acquitted,  there 
being  cases  in  which  an  acquittal  in  a  foreign  jurisdiction  is 
equally  effective  for  this  purpose  with  one  at  home,  k 

The  court,  however,  must  have  been  competent,  having  juris- 
diction, I  and  the  proceedings  regular.  Thus,  a  conviction  of  a 
breach  of  the  peace  before  a  magistrate,  on  the  confession  or  in- 

h  R.  V,  Charlesworth,  1  B.  &  S.  460 ;    ham,  13  Mass.  245 ;  1  Leach,  1S5;  Lev. 

9  Cox  C.  C.  44 ;  S.  C.  at  nUi  prius,  2     118  ;  2  Hawk.  c.  85,  s.  10. 

F.  &  F.  326.  k  Hutchinson's  case,  3   Keb.  785 ; 

i  R.  V.  Waipd,  1 7  L.  T.  N.  S.  220 ;  and  see  Beak  v.  Thyrwhit,  8  Mod.  194; 

10  Cox  C.  C.  673 ;  16  W.  R.  281,  C.  1  Show.  6 ;  Bull.  N.  P.  246 ;  R  v. 
C.  R.;  see  R.  v.  Wlnsor,  post,  §  3168.  Roche,  1  Leach,  134. 

j  Archbold  C.  P.  82;    1   Chitty  &  /  Com.  v.  Myers,  1  Va.  Cases,  188; 

Bere's  Burn's  Justice,  29th  ed.  312;  Com.  v. Peters,  12  Mete. 387;  States. 

State  V.  Cooper,  1  Green,  361 ;  State  Odell,  4  Blackf.  166 ;  Norton  t^.  State, 

V.  Brown,  16  Conn.  64 ;  Stevens  v.  Fas-  14  Texas,  387 ;  State  v.  Hodgkins,  42 

sett,  27  Maine,  266;  Bailey's  case,  1  N.  H.  475;    Hodges  v.  State,  5  Cold. 

Virg.  Cases,  258 ;  Ibid.  188, 248 ;  Com.  (Tenn.)  7 ;  Canter  v.  People,  38  How. 

V.  Goddard,  13  Mass.  467 ;  Wortham  (N.  Y.)  Pr.  91. 
V.  Com.  5  Rand.  699 ;  Com.  v,  Cunning- 
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formation  of  the  offender  himself,  is  no  bar  to  an  indictment  by 
the  grand  jury  for  the  same  offence,  m  Again,  an  acquittal  by  a 
jury,  in  a  court  of  the  United  States,  of  a  defendant  who  is  there 
indicted  for  an  offence  of  which  that  court  has  no  jurisdiction,  is 
no  bar  to  an  indictment  against  him  for  the  same  offence  in  a 
state  court,  n  So  a  conviction  for  an  assault  and  battery  by 
the  city  court  of  Little  Rock,  Arkansas,  under  the  act  of  1840, 
which  was  held  to  be  void,  was  adjudged  to  be  coram  nonjudice^ 
and  absolutely  void,  and  to  constitute  no  bar  to  a  prosecution  in 
the  circuit  court  for  the  same  offence,  o  It  is  no  bar  to  an  in- 
dictment, that  the  defendant  has  before  been  convicted  of  the 
same  offence  before  a  justice  of  the  peace,  where  the  offence  is 
one  of  which  the  justice  has  not  jurisdiction.  J9  Thus,  a  former 
examination  before  a  magistrate,  and  a  discharge  upon  a  com- 
plaint under  the  New  Hampshire  bastardy  act,  does  not  bar 
further  proceedings,  as  the  magistrate  has  strictly  no  power  to 
try,  but  only  to  examine  and  discharge  or  to  bind  over.'  q  But 
where  a  justice  has  final  jurisdiction,  a  conviction  or  acquittal 
before  him  is  a  bar,  although  the  proceedings  before  the  justice 
were  defective  or  so  erroneous  that  they  might  have  been  re- 
versed for  error,  r  Thus,  a  judg:ment  rendered  by  a  justice  of 
the  peace,  under  the  Kentucky  act  of  1802,  upon  a  warrant  for  a 
breach  of  the  peace,  committed  by  an  assault  and  battery,  is  a 
bar  to  an  indictment  for  the  same  assault  and  battery.  % 

Courts-martiaL  —  It  has  been  ruled  in  Tennessee  that  an  ac- 
quittal by  a  federal  court-martial,  established  by  act  of  congress 
for  the  punishment  of  offences  against  the  United  States,  is  no 
bar  to  an  indictment  for  murder  under  the  laws  of  the  State  of 
Tennessee,  t  And  it  has  been  said  by  two  eminent  attorneys  gen- 
eral (Legare  and  Gushing),  that  proceedings  by  state  tribunals 

m  Com.  V,  Alderman,  4  Mass.  R.  r  Stevens  r.  Fassett,  27  Maine  (14 

477.  Shep.),  266 ;  Com.  v.  Loud,  3  Mete. 

f»  Com.  V.  Peters,  12  Mete.  387.  328;  see  State  v,  Thornton,  37  Mo. 

o  Rector  v.  State,  1  £ng.  187.  860. 

p  State  v.  Pa/ne,  4  Mo.  376 ;  State  s  Com.  r.  Miller,  5  Dana,  320. 

r.  Odell,  4  Blackf.  156.  t  State  v,  Rankin,  4  Cold.  (Tenn.) 

q  Marston  t;.  Jenness,  11  N.  Hamp.  145;    see  Wharton*s  Confl.  of   Laws, 

156 ;  see  Hartle/  v.  Hindmarsh,  Law  §  934,  935. 
Rep.  1  C.  P.  558. 
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are  no  bar  to  courts-martial  instituted  by  the  military  author- 
ities of  the  United  States,  t^ 

Police  conviction.  —  On  this  principle  a  police  summary  con- 
viction, for  breach  of  a  municipal  ordinance,  cannot  be  regarded 
as  a  bar  to  a  prosecution  by  a  state,  for  a  breach  of  the  public 
peace,  t^ 

In  Virginia,  a  discharge  by  an  examining  court  of  a  prisoner 
committed  on  a  charge  of  felony,  is  not  a  bar  to  another  prosecu- 
tion for  the  same  offence,  except  when  the  record  shows  that  the 
discharge  was  upon  an  examination  of  the  facts  charged,  u 

A  person  tried  before  a  judge  sitting  at  an  unauthorized  special 
term  of  his  court,  cannot  be  said  to  be  put  in  jeopardy,  as  the 
proceedings  are  coram  nonjudice^  and  void,  v 

§  541  a.  Concurrent  jurisdiction. —  Where  such  exists  in  dif- 
ferent tribunals,  the  one  first  exercising  jurisdiction  rightfully 
acquires  the  control  to  the  exclusion  of  the  other;  therefore 
where  after  mdictment  and  before  trial,  a  justice  of  the  peace 
took  jurisdiction  of  the  same  offence,  before  whom  the  offender 
was  tried  and  sentenced,  the  court  held  that  the  conviction  and 
sentence  was  no  bar  to  the  indictment,  w  The  same  position, 
no  doubt,  applies  to  prosecutions  for  piracy,  in  which  the  sover- 
eign who  first  tries  the  offender  absorbs  the  jurisdiction,  w^ 

"  When  two  courts  have  concurrent  criminal  jurisdiction,"  so 
it  is  elsewhere  stated,  "  the  court  that  first  assumes  this  jurisdic- 
tion over  a  particular  person  acquires  exclusive  control,  so  that 
its  judgments,  if  regularly  rendered,  are  a  bar  to  subsequent 
action  of  all  other  tribunals,  x  '  Ne  bis  in  idem^^  is  the  Roman 
maxim  in  this  relation,  having^  much  the  same  meaning  as  the 
English  doctrine  that  no  man  shall  be  placed  twice  in  jeopardy 
for  the  same  offence;  and  though  this  maxim  is  based  on  the 
Roman  theory  of  the  union  of  all  nations  under  one  imperial 
head,  yet  it  must  be  allowed  now  to  prevail  in  all  cases  where 

t^  8  Op.  Atty.  Gen.  760 ;  6  Ibid.  418.        x  Wharton's  Confl.  of  Laws,  §  938; 

^  Levy  t*.  State,  6  Ind.  281;  but  Robinson,  ex  parte,  6  McLean,  855; 

see  State  r.  Thornton,  87  Mo.  860.  Putney  v.  The  Celestine,  4  Am.  L.  J. 

u  McCann's  case,  14  Gratt.  570.  164 ;  Com.  v,  Goddard,  18  Mass.  455 ; 

V  Dunn  v.  State,  2  Pike,  229 ;  R.  v.  State  v.  Davis,  1  Southard,  811;  State 

Bowman,  6  C.  &  P.  887.  v.  Plunkctt,  8  Harrison,  6 ;    State  r. 

to  Burdett  v.  State,  9  Texas,  48.  Simons,  8  Ma  415;  Trittipo  v.  State, 

wi  See    U.   S.   v.  The    Pirates,  5  10  Ind.  848. 
Wheat.  184. 
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concurrent  courts  deal  with  the  same  subject  matter  under  the 
same  common  law.  It  is  here  that  difficulties  spring  up,  when 
the  question  arises  as  to  the  effect  of  the  conviction  or  acquittal 
of  a  defendant  in  a  foreign  court,  under  a  distinct  jurisprudence. 
"  Had  the  foreign  court  jurisdiction  over  the  offence  in  ques- 
tion ?  If  it  had  not,  the  law  undoubtedly  is  that  its  action  is  a 
nullity.  Even  an  acquittal  in  a  court  of  the  United  States  has 
been  pronounced  by  the  supreme  court  of  Massachusetts  to  be  a 
nullity  in  a  case  where,  in  the  opinion  of  the  latter  court,  the 
former  had  no  jurisdiction. y  But  who  is  to  judge  of  the  ques- 
tion of  jurisdiction  ?  Suppose  a  German  court,  in  exercise  of  the 
cosmopolitan  surveillance  which  is  established  in  some  parts  of 
Germany, «  should  try  an  American  in  Germany  for  an  assault 
committed  on  another  American  in  New  York.  Would  the 
judgment  of  the  German  court  in  this  respect  be  fihal?  Cer- 
tainly, by  the  tests  of  the  English  common  law,  it  would  not. 
Neither  in  England  nor  in  the  United  States  could  the  assump- 
tion of  German  courts  to  exercise  extra-territorial  jurisdiction  of 
this  kind  be  tolerated.  And  yet  this  is  a  different  question  from 
that  which  would  arise  if  an  American  citizen  should  be  bo7id  fide 
arrested  and  punished  by  a  German  court,  exercising  a  jurisdic- 
tion for  which  it  has  at  least  a  respectable  show  of  international 
authority.  Could  such  an  offender  be  a  second  time  punished 
for  this  offence  ?  It  would  seem  not,  as  a  legitimate  result  of  the 
maxim  Ne  bis  in  idem.  So  far  as  concerns  penal  international  law, 
this  maxim,  as  to  offences  of  which  the  prosecuting  state  has  in- 
ternational jurisdiction,  may  be  viewed  as  at  least  establishing  the 
position  that  if  a  person  is  tried  by  a  government  to  which  he  is 
corporeally  subject,  he  cannot,  after  punishment  by  that  govern- 
ment for  a  particular  offence,  be  punished  for  this  offence  else- 
where. This,  indeed,  seems  to  be  a  necessary  corollary  of  the 
doctrine  accepted  even  by  the  English  common  law,  that  every 
person  is  subject  to  the  penal  laws  of  the  state  in  which  he  is 
resident,  even  though  he  owes  allegiance  to  another  country. 
But  it  is  necessary,  to  make  such  a  punishment  a  satisfaction, 
and  a  bar  to  a  future  trial,  that  it  should  be  complete,  and 
should  have  been  executed  to  its  full  extent.  Punishment  only 
partially  submitted  to  is  only  a  defence  pro  tanto.  a    It  is  cer- 

y  Com.  V.  Peters,  12  Mete.  387.  a  See  the  authorities  to  this  point 

z  Wharton's  Confl.  of  Laws,  §  885.     fully  collected  by  Bar,  §  143,  note  10. 
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tain,  also,  that  in  ofEences  against  the  state's  own  sovereignty, 
the  judgment  of  a  foreign  court  would  be  no  bar  to  a  pros 
ecution.  b 

"With  acquittals,  however,  another  course  of  reasoning  ob- 
tains. It  is  true  that  an  acquittal  in  the  forum  delicti  commisn 
is  viewed,  when  the  proceedings  are  regular  and  the  issue  of  fact 
made,  as  conclusive  on  the  question  of  the  local  criminality  of  the 
offence  charged ;(?  though  it  would  not  prevent  a  foreign  sov- 
ereign from  prosecuting  for  offences  against  himself.  But  an 
acquittal  in  the  forum  domicilii  would  only  be  regarded  as  con- 
clusive when  it  should  appear  to  have  been  rendered  by  a  court 
having  local  jurisdiction  after  a  fair  trial.  Certainly,  while  a 
judgment  of  a  court  delicti  commissi  would  be  final,  to  the  effect 
that  the  act  in  question  was  not  penal  in  that  country,  no  extra- 
territorial force  can  be  assigned  to  a  decision  of  the  Judex  Domi- 
cilii^  unless  he  has  international  jurisdiction.  The  judgment,  in 
such  a  case,  could  not  be  regarded  as  barring  a  prosecution  in 
the  forum  delicti  commissi.'*^  d 

Nor  should  it  be  forgotten  that  an  offence  may  have,  in  such 
cases,  two  aspects,  so  that  one  sovereign  may  punish  it  in  the 
first  aspect,  and  another,  in  the  second.  Thus  uttering  of  forged 
coin  may  be  punished  by  a  state  as  a  cheat,  e  and  by  the  federal 
government  as  forgery./  In  such  cases  it  is  argued  by  a  late 
able  federal  judge  (GWer,  J.),  that  one  judgment  cannot  be 
pleaded  in  bar  to  the  other.^  But  this  is  to  be  taken  subject  to 
the  qualifications  hereinbefore  expressed.  If  the  two  offences  be 
identical,  then  the  court  first  seizing  jurisdiction,  absorbs  it.  If, 
however,  the  offence  is  one  capable  of  being  broken  into  sections, 
then  each  sovereign  may  independently  prosecute  for  the  section 
against  its  laws.  In  such  case,  however,  the  second  prosecuting 
sovereign  should  only  impose  such  a  punishment  as,  with  that 
already  inflicted,  would  be  an  adequate  penalty  for  the  aggregate 
offence.  If  the  punishment  imposed  by  the  sovereign  first  pros- 
ecuting be  adequate,  then  the  second  should  interpose  a  nolle 

b  Ibid.      See    Halleck's   Int  Law,  d  Wh.  C.  of  L.  §  905,  914, 984, 935, 

175  ;  Woohey,  §  77;  H^lie,  Traits  do  988. 

rinstructioD  cnminelle,  p.  621.  e  Fox  v.  Ohio,  5  How.  U.  S.  410. 

c  Bar,  §  148*,  p.  560,  argues  such  an  /  U.  S.  v.  Marigold,  9  How.  U.  S. 

acquittal  is  to  be  regarded  as  a  lex  560. 

generalis  that  the  case  was  not  penal.  g  Moore  v.  Illinois,  14  How.  U.  S. 
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prosequi  or  pardon.  Supplementary  jurisdiction  is  in  such  cases 
to  be  maintained,  but  cumulative  punishment  avoided  by  inter- 
position of  executive  clemency.  This  is  the  course  advised  by 
the  German  jurists  just  quoted,  and  is  substantially  approved 
by  the  late  Chief  Justice  Taney,  h  At  the  same  time,  what  is 
here  said  must  be  taken  in  connection  with  the  conflict  of  opin- 
ion heretofore  noticed  as  to  the  absorptive  character  of  federal 
statutes,  h^ 

Absence  of  defendant.  —  If  the  defendant  is  not  present  when 
the  verdict  is  returned,  nor  when  judgment  is  rendered,  the 
judgment  may  be  vacated ;  and  it  cannot  be  pleaded  in  defence 
on  a  subsequent  trial.  ^ 

§542.  (<?.)  Proceedings  for  contempt.  —  A  person  may  be 
indicted  for  an  assault  committed  in  view  of  the  court,  though 
previously  fined  for  the  contempt,  jt?^  The  plea  of  ^^  autrefois 
convict "  shall  not  avail  him,  because  the  same  act  constitutes 
two  offences :  one  violates  the  law  which  protects  courts  of  jus- 
tice, and  stamps  an  efficient  character  on  their  proceedings ;  the 
other  is  levelled  against  the  general  law  which  maintains  the 
public  order  and  tranquillity,  q  So,  where  General  Houston 
had  been  punished  by  the  house  of  representatives  for  a  con- 
tempt and  breach  of  privilege,  it  was  held  that  the  action  of  the 
house  was  no  bar  to  an  indictment  for  an  assault  and  battery 
growing  out  of  the  same  transaction,  r 

§543.  (d.)  Habeas  corpus,  —  A  person  discharged,  under  the 
habeas  corpus  act  of  South  Carolina,  from  prison,  having  been 
committed  on  a  charge  of  murder,  was  held  to  be  protected 
thereby  from  a  subsequent  prosecution  on  the  same  charge,  as  in 
case  of  a  formal  acquittal,  s  This  is,  however,  not  the  general 
rule,  s^ 

§  544.  (e.)  IffnoramUrS^  or  nolle  prosequi.  —  If  a  man  be  com- 
mitted for  a  crime,  and  no  bill  be  preferred  against  him,  or  if  it 
be  thrown  out  by  the  grand  jury,  so  that  he  is  discharged  by 

h  Ante,  §  210  i? ;  U.  S.  v.  Amy,  14  q  State  v,  Yancey,  1    Car.  L.  R. 

Md.  152,  note.     See  post,  §  1817  o,  519. 

h}  See  ante,  §  184,  210  t;.  r  See  opinion  of  Mr.  Bntler,  Attor- 

p  Andrews     v.     State,     2     Sneed  ney  GcniTal  of  the  U.  States,  Opinions 

(Tenn.),  550.   See  post,  §  2999,  3000.  of  the  Att*y  Gen.  ii.  958. 

p^  K.    t?.   Ix>rd    OsulPton,   2  Stra.  $  State  ».  Fley,  2  Brevard,  838. 

1107.    See  vol.  iiL  "  Contempt."  «*  See  ante,  §  456. 
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proclamatiou,  he  is  still  liable  to  be  indicted,  t  So  eyen  the 
entry  of  a  nolle  prosequi  by  the  competent  authority  does  not  put 
an  end  to  the  case,  and  is  no  bar  to  a  subsequent  indictment  for 
the  same  offence,  u  unless,  it  is  said,  the  jury  has  been  actually 
empanelled,  in  which  case  the  entry  operates  as  an  acquittal,  v 
And  so,  too,  a  dischai^e  from  a  former  indictment  upon  payment 
of  costs,  in  consequence  of  the  refusal  of  the  prosecutor  to  prose- 
cute farther,  is  no  bar.  w  But  if,  after  a  prisoner  has  pleaded  to 
an  indictment,  and  after  the  jmy  has  been  sworn  and  evidence 
offered,  the  public  prosecutor,  without  the  consent  of  the  pris- 
oner, and  without  order  of  court,  withdraw  a  juror  merely  or 
enter  a  nolle  prosequi,  the  prisoner  cannot  afterwards  be  tried  on 
the  same  indictment,  and  if  he  be  tried  and  convicted,  judgment 
will  be  arrested,  x  And  so,  in  California,  where  a  joint  defebd- 
ant  is  discharged  in  order  to  use  him  as  a  witness  against  his 
co-defendant,  x^  It  may  be  otherwise,  however,  when  the  case 
is  withdrawn  from  the  jury  by  the  order  of  the  court,  y 


t  2  Hale,  248-246 ;  2  Hawk.  c.  35, 
8.  6;  Com.  v.  Miller,  2  AfIi.  61. 

u  State  V,  McNeil,  3  Hawks,  183 ; 
Com.  V,  Wheeler,  2  Mass.  172;  Com. 
V.  Tuck,  20  Pick.  356  ;  Clarke  v.  State, 
23  Missis.  261 ;  State  v.  McKee,  1  Bai- 
ley, 651 ;  State  r.  Blackwell,  9  Alab. 
79 ;  Wortham  v.  Com.  5  Rand.  699 ; 
State  V,  Main,  31  Conn.  572;  Aaron 
V.  State,  39  Ala.  75 ;  Donaldson,  ex 
parte,  44  Mo.  149 ;  U.  S.  v.  Stowell,  2 
Curt.  C.  C.  170;  see  R.  v.  Roper,  1 
Crawf.  &  Dix  C.  C.  185;  Com.  v.  Lind- 
say, 2  Virg.  Cases,  345  ;  State  v.  Has- 
kett,  3  Hill  S.  C.  R.  95 ;  U.  S.  v. 
Shoemaker,  2  McLean,  114;  Com.  r. 
Miller,  2  Ash.  61 ;  though  see  R.  v. 
Mitchell,  3  Cox  C.  C.  93 ;  People  v. 
Van  Home,  8  Barbour,  160;  Com.  v. 
Drew,  3  Cush.  279;  State  v.  Tisdalc, 
2  Dev.  &  Bat.  159 ;  State  v,  Coivin, 
11  Humph.  599;  State  v.  Thornton,  13 
Iredell,  277 ;  Walton  v.  State,  3  Sneed 
(Tenn.),  687;  Gardiner  v.  People,  6 
Parker  C.  R.  155;  R.  v.  Roper,  1 
Crawf.  &  Dix,  185  ;  ante,  §  513.     * 

V  Reynolds   v.  State,  3  Kelly,  53; 
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Mount  r.  State,  14  Ohio,  295 ;  Wein* 
zorpflin  v.  State,  7  Blackf.  186;  U.  S. 
V.  Shoemaker,  2  McLean,  114;  Harker 
V.  State,  8  Blackf.  540;  Wright  r. 
State,  5  Ind.  290;  State  o.  McKee,  1 
Bailey,  651 ;  Cobia  v.  State,  16  Alab. 
781;  Spier's  case,  1  Dev.491 ;  McFad- 
den  V.  Com.  11  Harris,  12;  State  v. 
Connor,  5  Cold.  (Tenn.)  311;  Grogan 
V.  Stat«,  44  Alab.  9;  ante,  §  513; 
post,  §  590. 

to  State  V.  Blackwell,  9  Alabama, 
79. 

X  People  V.  Barrett,  2  Caines,  304 ; 
Reynolds  v.  State,  3  Kelly,  53 ;  U.  S. 
V.  Shoemaker,  2  McLean,  114;  Baker 
V.  State,  12  Ohio  St.  214;  State  p. 
Kreps,  8  Ala.  951 ;  People  r.  Van- 
home,  8  Barbour,  158 ;  Mount  v.  State, 
14  Ohio,  295 ;  Com.  v.  Tuck,  20  Pick. 
356 ;  Wjurd  v.  State,  1  Humph.  253 ; 
see  R.  v.  Ouli^han,  Jebb,  270.  Ante» 
§513. 

xi  People  V,  Bruzzo,  24  Cal.  41.  See 
post,  §  591  a. 

y  U.  S.  17.  Morris,  1  Curtis  C.  C.  R 
23. 
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In  Massachusetts,  under  the  revised  statutes,  an  acknowledg- 
ment of  reparation,  by  the  prosecutor  in  a  misdemeanor,  and  a 
stay  of  proceedings  by  the  court,  is,  under  certain  circumstances, 
a  bar.  z 

In  Maryland,  in  1868,  pending  a  motion  to  quash  an  indict- 
ment for  a  felony,  there  was  received  and  filed  in  the  case  a 
nolle  proBequi^  granted  by  the  governor,  ordering  "  that  all  fur- 
ther proceedings  against  the  accused  on  the  indictment  should 
cease  and  determine  upon  payment  of  the  costs  accrued  upon  said 
indictment^  and  that  no  further  prosecution  be  had  or  carried  on 
against  him  for  or  on  account  of  the  said  offence^  On  motion 
of  the  counsel  for  the  traverser,  the  circuit  court  offered  a  "  stet " 
to  be  entered  in  the  prosecution,  and  further  proceedings  therein 
to  be  stayed.  On  a  writ  of  error  from  the  judgment  of  the  cir- 
cuit court,  it  was  held,  — 

1st.  That  the  discharge  of  the  accused  was  an  end  and  deter- 
mination of  the  suit,  and  such  a  final  judgment  as  might  be 
reviewed  on  writ  of  error. 

2d.  That  the  traverser  was  not  entitled  to  claim  the  benefit 
of  the  nolle  prosequi^  until  he  had  paid  the  costs  of  the  prosecu- 
tion ;  until  that  condition  was  performed  the  writ  was  inopera- 
tive. 

3d.  That  as  the  record  did  not  show  affirmatively  that  the 
costs  had  not  been  paid,  and  in  the  absence  of  any  objection  to 
the  discharge  of  the  accused  on  that  account  having  been  made 
in  the  circuit  court,  it  will  be  presumed  by  the  appellate  court 
that  the  condition  precedent  upon  the  nolle  prosequi  was  made  to 
depend,  was  performed  by  the  accused,  z^ 

After  verdict  the  entry  of  a  nolle  prosequi^  either  with  or  with- 
out consent  of  court,  as  the  local  statutes  may  prescribe,  is  a 
usual  method  either  of  recording  executive  clemency,  or  of  dis- 
encumbering the  case  from  embarrassing  surplus  charges.  In' 
either  case  it  is  proper  that  such  nolle  prosequi  should  be  viewed 
as  a  pardon,  and  should  be  treated  as  a  plea  in  bar.  z^ 

§  545.  (/.)    Discharge  under  limitation  statutes,  —  When  a 

z  Rev.  Stat.  ch.  186,  §  27;  cli.  198,  State,  12  Vt  93;  Com.  ».  Briggs,  7 
§  1 ;  Sup.  Rev.  Stat.  887.  Pick.  177;  Com.  v.  Tuck,  20  Pick.  856 ; 

2i  State  r.  Morgan,  33  Md.  44.  Com.  r.  Jenks,  1  Gray,  490 ;  State  v. 

2«  State  V.  Whittier,  21  Me.  841;  Fleming,  7  Humph.  152;  Peoples.  Van 
State  V.  Burke,  38  Me.  574;    Roe  v.    Home,  8  Barb.  158. 
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defendant  is  discharged  from  an  indictment  for  want  of  prose- 
cution, by  virtue  of  the  first  section  of  the  New  Jei^sey  act  rela- 
tive to  indictments,  he  is  discharged  only  from  his  imprisonment 
St  recognizance,  but  is  not  acquitted  of  the  crime,  or  dischaiged 
from  its  penalty,  a  It  was  intimated,  however,  by  the  supreme 
court,  that  if  a  defendant  be  "  discharged "  for  want  of  prose- 
cution upon  an  indictment,  he  cannot  be  afterwards  arraigned  or 
tried  under  that  indictment,  b  But  such  discharge,  it  was  said, 
is  no  bar  to  a  subsequent  indictment  for  th^  same  offence,  or  to 
the  trial  upon  it ;  and  a  plea  of  such  former  indictment  and  dis- 
charge is  bad  upon  demurrer,  e 

Where  a  party  was  indicted  for  murder,  but  found  guilty  of 
manslaughter,  and  the  indictment  was  afterwards  quashed  ;  the 
statute  of  limitations  afterwards  becoming  a  bar  to  the  indictment 
for  manslaughter,  the  defendant  was  discharged,  d 

Under  the  Virginia  three  term  law,  it  is  ruled  that  the  excep- 
tions or  excuses  for  failure  to  try  the  prisoner,  enumerated  in 
the  statute,  are  not  intended  to  exclude  others  of  a  similar  na- 
ture, or  in  pari  ratione  ;  but  only  that  if  the  commonwealth  was 
in  default  for  three  terms  without  any  of  the  excuses  for  the 
failure  enumerated  in  the  statute,  or  such  like  excuses  fairly  im- 
plicable  by  the  courts  from  the  reason  and  spirit  of  the  law, 
the  prisoner  should  be  entitled  to  his  discharge,  e  The  same  rule 
exists  generally./ 

a  State  v.  Garthwaite,  3  Zab.  (N.  into  operation,  it  must  be  governed  bj 

J.)  143.  the  law  in  the  code.     See  ante,  §  450. 

h  Ibid.  The  various  acts  of  assembly  beai^ 

c  Ibid.  ing  upon   this  question   are   as  fol- 

d  Hurt  V.  State,  25  Mis.  878.  lows :  — 

e  Adcock's   case,   8   Grattan,  662.  1  Rev.  Code  of  1819,  p.  609,  ch. 

It  was  here  ruled,  that  though  an  of-  169,  s.  28:   "Every  ))erson   charged 

fence  committed  before  the  code  of  with  such  crime  (treason  or  felony), 

1849  went  into  operation  must,  so  far  who  shall  not  be  indicted  before  or  at 

as  the  question  of  guilt,  de^rree  of  the  second  term  after  he  shall  have 

crime,  quantum   of  punishment,  and  been  committed,  unless  the  attendance 

rules  of  evidence  are  concerned,  be  of  the  witnesses  against  him  appears  to 

governed  by  the  law  in  force  at  the  have  been  prevented  by  himself,  shall 

time  the  offence  was  committed  ;  yet,  be  discharged  from  his  imprisonment, 

trpon  the  question  of   the  prisoner's  if  he  be  detained  for  that  cause  only ; 

right  to  be  discharged,  from  the  failure  and  if  he  be  not  tried  at  or  before  die 

to  try  him,  arising  afler  the  code  went  third  term  after  his  examination  be- 

/  Ante,  §  450. 
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The  general  subject  of  the  construction  of  limitation  statutes 
has  been  already  noticed./^    An  interesting  question  may  arise 

and  merits,  upon  a  former  trial ;  but 


fore  the  justices  he  shall  be  forever 
discharged  of  the  crime,  unless  such 
failure  proceed  from  any  continuance 
granted  on  the  motion  of  the  prisoner, 
or  from  the  inability  of  the  jury  to 
agree  on  their  verdict.** 

Session  Acts  of  1847-8,  p.  144,  ch. 
20,  8.  12 :  ^'  Any  person  held  in  prison 
on  any  charge  of  having  committed 
crime  shall  be  discharged  from  his  im- 
prisonment, if  he  be  not  indicted  before 
the  Qnd  of  the  second  term  of  the  court 
at  which  he  is  held  to  answer,  unless 
it  shall  appear  to  the  satisfaction  of 
the  court,  that  the  witnesses  on  the 
part  of  the  commonwealth  have  been 
enticed  or  kept  away,  or  are  detained 
or  prevented  from  attending  the  court 
by  sickness,  or  some  inevitable  acci- 
dent, and  except  in  the  case  provided 
for  in  the  following  section."  The 
case  provided  for  in  the  next  section 
is  the  insanity  of  the  prisoner. 

Page  52,  ch.  21,  s.  54  :  "  Every  per- 
son charged  with  felony,  and  remanded 
by  the  examining  court  to  a  superior 
court  for  trial,  shall  be  forever  dis- 
charged from  the  crime,  whenever 
there  shall  have  been  three  terms  after 
his  examination,  at  which  the  failure 
to  try  the  case  was  not  caused  by  his 
insanity,  or  the  witnesses  for  the  com- 
monwealth having  been  enticed  or 
kept  away,  or  detained  or  prevented 
from  attending  court  by  sickness,  or 
some  inevitable  accident,  or  did  not 
proceed  from  a  continuance  granted 
on  his  own  motion,  or  from  inability 
of  the  jury  to  agree  in  their  verdict." 

Page  122,  ch.  11,  s.  10 :  "No  person 
shall  be  held  to  answer  on  a  second 
indictment,  or  other  accusation,  for 
any  offence  of  which  he  has  been  ac- 
quitted by  the  jury,  upon  the  facts 


such  acquittal  may  be  pleaded  by  him, 
in  bar  of  any  prosecution  for  the  same 
oifence,  notwithstanding  ^ny  defect  in 
the  form,  or  in  the  substance  of  the  in- 
dictment or  other  accusation  on  which 
he  is  acquitted." 

Section  11:  <*  Any  person  indicted, 
or  otherwise  accused  of  an  offence, 
who,  on  his  trial,  shall  be  acquitted 
upon  the  ground  of  a  variance  be- 
tween the  allegations  and  the  proof, 
or  upon  any  exception  to  the  form  of 
the  substance  of  the  indictment,  or 
other  accusation,  may  be  arraigned 
again  on  a  new  indictment,  or  other 
proper  accusation,  and  tried  and  con- 
victed for  the  same  offence  notwith- 
standing such  former  acquittal." 

Code  of  1849,  p.  770,  ch.  207,  s.  18  : 
"  A  person  in  jail,  on  a  criminal  charge, 
shall  be  discharged  from  imprison- 
ment, if  he  be  not  indicted  before  the 
end  of  the  second  term  of  the  court 
at  which  he  is  held  to  answer,  unless 
it  appear  to  the  court  that  material 
witnesses  for  the  commonwealth  have 
been  enticed  or  kept  away,  or  are  pre- 
vented from  attending  by  sickness  or 
inevitable  accident,  and  except  also 
in  the  case  provided  in  the  following 
section."  The  case  provided  for  in 
the  next  section  is  the  insanity  of  the 
prisoner. 

Page  778,  ch.  208,  s.  86 :  «  Every 
person  charged  with  ielony,  and  re- 
manded to  a  superior  court  for  trial, 
shall  be  forever  discharged  from  pros- 
ecution for  the  offence,  if  there  be 
three  regular  terms  of  such  court 
after  his  examination,  without  a  trial, 
unless  the  failure  to  try  him  was 
caused  by  his  insanity,  or  by  the  wit- 
nesses for  the  commonwealth   being 


P  Ante,  §  486-449. 


489 


Digitized  by 


Google 


§  547.] 


PLEAS : 


[bookl 


as  to  the  effect  of  a  foreign  statute  of  limitations  in  barring  a 
crime  in  the  forum  deprehensianis.  It  may  be  enough  here  to 
say,  that  in  cases  of  conflict  a  liberal  interpretation  of  the  law, 
such  as  that  heretofore  vindicated,  would  require  the  interposi- 
tion of  the  statute  most  favorable  to  the  defendant.  If  by  the 
lex  delicti  commissi  the  statute  falls,  he  should  not  elsewhere  be 
held  responsible.  If  by  the  lex  fori  it  is  applicable,  it  would  be 
wrong  to  disregard  that  statute,  when  by  relying  on  it  his  proofs 
may  have  been  destroyed. /* 

§  546.  (^.)  Fraud.  —  A  former  conviction  or  acquittal  pro- 
cured by  the  fraud  of  the  defendant  is  no  bar  to  a  subsequent 
prosecution.  ^  In  a  case  in  Virginia,  where  a  person  charged 
with  an  assault  and  battery  was  recognized  to  appear  at  the  then 
next  superior  court,  to  answer  an  indictment  to  be  then  and  there 
preferred  against  him  fcr  the  said  offence,  but  in  the  mean  time 
fraudulently  procured  himself  to  be  indicted  for  the  same  offence 
in  the  county  court,  and  there  confessed  his  guilt,  and  a  small 
amercement  was  thereupon  assessed  against  him,  such  fraudulent 
prosecution  and  conviction  was  held  to  present  no  bar  to  the  in- 
dictment preferred  against  him  in  the  superior  court,  g^  There 
must  be  some  fraud,  however,  in  the  procurement  of  the  interme- 
diate trial,  as  otherwise  it  will  be  a  bar.  h 

§  547.  (A.)  Pendency  of  other  indictment.  —  Where  the  de- 
fendant, at  a  previous  term,  has  pleaded  to  another  indictment 


enticed  or  kept  away,  or  prevented 
from  attending  hy  sickness,  or  inev- 
itable accident,  or  by  a  continuance 
granted  on  motion  of  the  accused,  or  by 
reason  of  his  escaping  from  jail,  or  fail- 
ing to  appear  according  to  his  recog- 
nizance, or  of  the  inability  of  the  jury 
to  agree  in  their  verdict." 

Page  751,  ch.  199,  8.  15  :  "  A  per- 
son acquitted  by  the  jury,  upon  the 
facts  and  merits  of  a  former  trial,  may 
plead  such  acquittal  in  bar  of  a  sec- 
ond prosecution  for  the  same  offence, 
notwithstanding  any  defect  in  the 
form  or  substance  of  the  indictment 
or  accusation,  on  which  he  was  ac- 
quitted." 

p  Ante,  §  444. 
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g  Strange  B.  707 ;  State  v.  Litde, 
1  N.  Hamp.  268,  per  Woodbury,  J. ; 
State  r.  Brown,  16  Conn.  54;  R.  p. 
Purser,  Say.  90 ;  R.  v,  Davis,  1 2  Mod. 
9;  State  v.  Jones,  7  Georg.  422;  SUto 
V.  Davis,  4  Blackf.  845 ;  Stote  v.  At- 
kinson, 9  Humph.  677;  Com.  v.  Alder- 
man, 4  Mass.  477  ;  see  8  Sm.  &  M.  751 ; 
State  V.  Lowry,  1  Swan  (Tenn.),  84 ; 
Butson  V.  People,  81  111.  409 ;  State  v. 
Green,  16  Iowa,  289 ;  State  v.  Cole,  48 
Mo.  70 ;  State  v.  Clenny,  1  Head,  270. 

g^  Com.  V.  Jackson,  2  Virg.  Cases, 
501 ;  and  see  State  t?.  Colvin,  11 
Humph.  599. 

h  State  f).  Casey,  1  Busbee,  209;  see 
State  V.  Tisdale,  2  Dev.  &  Bat.  159 ; 
Burdett  r.  State,  9  Texas,  43. 


Digitized  by 


Google 


BOOK  I.] 


AUTREFOIS  ACQUIT. 


[§  649. 


for  the  same  offence,  the  fact  of  the  former  indictment  being  still 
pending  is  no  bar  to  a  trial  on  the  second,  h  The  better  practice, 
however,  is  to  withdraw  the  first  indictment. 

A  fortiori^  a  prior  quashed  indictment  is  no  bar.  i 

Jury  discharged  from  legal  necessUt/. —  When  a  trial  is  brought 
to  a  stand-still,  before  verdict,  by  the  close  of  the  term  of  the 
court,  this  is  a  necessary  discharge  of  the  jury,  and  the  trial  may 
be  recommenced  at  a  subsequent  term,  i} 

Jury  discharged  from  sickness  or  surprise.  — The  discussion  of 
this  question  falls  more  properly  under  a  subsequent  head.t^ 

§  648.  (i.)  Acquittal  on  prior  nuisance.  —  An  acquittal  of  nui- 
sance, some  years  back,  is  not  a  conclusive  bar  to  an  indictment 
for  a  nuisance  at  the  present  time,  though  the  offences  on  the 
record  are  identically  the  same,  each  day's  continuation  of  the 
nuisance  being  a  repetition  of  the  offence,  y 

§  549.  (y.)  Pendency  of  civil  proceedings.  —  As  is  well  known. 


h  Com.  V.  Dunham,  per  Thacher,  J., 
1  Boston  Law  Reporter,  145 ;  Thach- 
er's  C.  C.  518;  Com.  u.  Drew,  3  Cush. 
279;  State  v.  Tisdale,  2  Dev.  &  Bat. 
159  ;  Dutton  v.  State,  5  Indiana,  532 ; 
Com.  0.  Murphy,  11  Cush.  (Mass.)  472 ; 
Com.  r.  Berry,  5  Gray  (Mass.),  93; 
O'Meara  v.  State,  17  Ohio  St.  516; 
Hardin  v.  State,  22  Ind.  347 ;  U.  S.  v. 
Herbert,  5  Cranch  C.  C.  R.  87 ;  contra^ 
People  r.  Goldstein,  32  Cal.  432.  See 
People  17.  Vanhorne,  8  Barbour,  160, 
and  remarks  of  Paige,  J.,  who  said,  in 
delivering  the  judgment  in  this  last 
case :  **  In  passing,  we  cannot  forbear 
the  remark  that  the  practice  of  renew- 
ing a  complaint  before  a  subsequent 
grand  jury,  after  a  previous  grand  jury 
have  fully  examined  into  the  facts  of 
the  case,  and  have  presented  an  in- 
dictment founded  thereon,  is  not  to  be 
commended.  The  accuser  and  accused 
ought,  as  a  general  rule,  to  abide  by 
the  decision  of  the  first  grand  jury  who 
act  upon  the  complaint,  and  find  a  bill 
against  the  accused.  To  countenance 
these  successive  complaints  founded  on 


the  same  charge,  where  the  accuser,  or 
friends  of  the  accused,  believe  that  the 
first  grand  jury  have  mistaken  the  de- 
gree of  the  offence  of  which  the  ac- 
cused is  guilty,  would  lead  to  a  dis- 
graceful scramble  between  the  enemies 
and  firiends  of  the  accused,  —  the  for- 
mer struggling  to  procure  an  indict- 
ment for  the  highest,  and  the  latter 
for  the  lowest  degree  of  the  offence 
charged,  —  which  would  be  fatal  to  a 
firm,  steady,  and  impartial  administra- 
tion of  criminal  justice.  And  we  re- 
gard it  as  the  duty  of  the  court,  to  dis* 
countenance  the  practice  of  finding 
two  or  more  indictments  for  different 
degrees  of  the  same  offence,  or  for  dif- 
ferent offences  founded  on  the  same 
matter."    See  ante,  §  503,  521. 

i  Com.  17.  Gk)uld,  12  Gray,  171 ;  R. 
17.  Houston,  2  Crawf.  &  Dix,  310. 

*!  Post,  §  688,  3333. 

fi  Post,  §  688. 

j  People  V.  Townsend,  3  Hill's  R. 
479;  though  see  U.  S.  v.  M'Cormick, 
4  Cranch  C.  C.  R.  104.    Post,  §  2371. 
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the  pendency  of  civil  proceedings  for  the  same  offence  forms  no 
bar  to  a  criminal  prosecution,  k 

How  far  it  is  cause  for  a  nolle  prosequi  has  been  already  con- 
sidered. I 

§  550.  (i.)  New  trial  after  conviction  of  minor  offence,  — 
Where,  after  conviction  of  manslaughter,  a  new  trial  is  granted 
on  the  prisoner's  application,  it  is  held  in  Tennessee,  m  in  Cali- 
fornia, n  in  Georgia,  n^  in  Illinois,  o  in  Iowa,  o^  in  Missouri,  o^  in 
Wisconsin,  o^  and  Mississippi,  p  that  on  the  second  trial  he  is 
discharged  from  the  charge  of  the  murder  ;  but  such  has  not  been 
the  uniform  understanding  in  practice,  q  Of  this  a  striking  illus- 
tration is  given  in  the  address  of  Judge  Grier  to  prisoners  who 
applied  for  a  new  trial  after  having  been  convicted  of  man- 
slaughter in  the  circuit  court,  in  Philadelphia,  in  1848  :  ^^  But  let 
me  now  solemnly  warn  you  to  consider  well  the  choice  you  shall 
make.  Another  jury,  instead  of  acquitting  you  altogether,  may 
find  you  guilty  of  the  whole  indictment,  and  thus  your  lives  may 
become  forfeit  to  the  law.  If  you  choose  to  run  this  risk,  and 
again  to  put  your  lives  in  jeopardy,  it  must  be  by  your  own  act 
and  choice,  being  neither  compelled  nor  advised  thereto  by  the 
court ;  and  when  your  solemn  election  shall  have  been  put  on 
record,  the  court  will  hold  you  forever  after  estopped  to  allege 
that  your  constitutional  rights  have  not  been  awarded  to  you."  r 

k  Balleu  t7.  Alexander,  6  Humph. 
433;  BobinsoD  v.  Gulp,  1  Const.  R. 
231 ;  see  6  Law  Rep.  N.  8.  312 ;  State 
v.  Blennerhasset,  1  Walk.  7 ;  Buckner 
V.  Beck,  Dudley,  S.  C.  168;  Jones  v. 
Clay,  1  B.  &  P.  191 ;  State  v.  Frost,  1 
Brev.  385  ;  though  see  State  v,  Blyth, 
1  Bay,  166 ;  Rex  v.  Rhodes,  2  Stra. 
703. 

/Ante,  §  544.  In  Massachusetts, 
under  certain  circumstances,  repara- 
tion acknowledged  in  open  court  by 
the  prosecutor  in  a  misdemeanor,  and 
a  consequent  staying  of  proceedings 
by  the  court,  bar  a  civil  action.  Rev. 
Stat.  Mass.  ch.  136,  s.  27 ;  Ibid.  ch. 
198,  8. 1. 

m  Slaughter  v.  State,  6  Humph. 
410. 

n  People  i;.  Gilmore,'  4  Califor.  376. 
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n^  Jordan  v.  State,  22  Geo.  545. 

0  Brennan  v.  People,  15  Illinois, 
511 ;  Barnett  v.  People,  54  111.  325. 

01  State  V.  Tweedy,  1 1  Iowa,  350. 
o^  State  v.  Ball,  6  Jones,  324 ;  Stete 

v.  Ross,  29  Mo.  82. 

o3  Stete  V.  Martin,  30  Wise.  216. 

p  Hurt  V,  Stete,  25  Miss.  378. 

q  See  post,  §  560,  563,  1119,  3390. 

r  6  Penna.  L.  J.  22;  see  also  Liv- 
ingston's case,  14  Gratt.  592 ;  Stete  v. 
Commis.  3  Hill  S.  C.  241.  In  Stete  v. 
Behimer,  20  Ohio  St.  579,  decided  in 
1870,  the  position  is  taken  that  the 
case,  after  a  new  trial,  is  opened  as  to 
the  major  as  well  as  of  the  minor  of- 
fence. As  differing  from  the  view  of 
the  text,  I  give  in  deteil  the  opinion 
of  the  court  on  this  point. 

"The  principle   contended  for  on 


Digitized  by 


Google 


§-560.] 


AUTREFOIS  ACQUIT. 


[book  I. 


This  point,  however,  did  not  arise  on  argument ;  and  the  view  of 
Judge  Grier  conflicts  not  only  with  the  cases  just  cited,  but  with 

behalf  of  the  defendant  would  equally 
apply  to  the  setting  aside  a  verdict 
finding  a  defendant  guilty  of  petit  lar- 
ceny where  the  indictment  is  for  grand 
larceny.  The  effect  of  the  principle 
would  be,  that  while  the  fact  as  to  the 
body  of  the  offence  would  be  open  to 
investigation  on  the  second  trial,  yet 
the  circumstance  as  to  the  value  of 
the  property  would  be  ren  adjudicata^ 
apd  conclusively  settled  by  the  first 
verdict. 

"  The  ca^es  referred  to  by  the  de- 
fendant's counsel,  which  hold  that  the 
party  cannot,  on  the  second  trial,  be 
again  tried  for  the  higher  offence,  do 
so  on  the  ground  that  so  much  of  the 
verdict  as  acquits  the  defendant  of  the 
higher  grade  of  offence  remains  in  full 
force.  But  upon  mature  consideration 
we  are  of  opinion  that  the  verdict  is 
severable  only  when  there  is  a  convic- 
tion or  an  acquittal  on  different  counts 
for  separate  and  distinct  offences,  or 
where  there  are  several  defendants; 
but  that  where  there  is  but  one  de- 
fendant, and,  in  fact,  but  one  offence, 
the  verdict  is  entire.  Lesslie  v.  State, 
IS  Ohio  St.  390;  Jarvis  v.  State,  19 
Ohio  St.  585. 

"  In  the  two  last  cases,  the  offence 
was  set  forth  in  several  counts ;  and 
on  the  last  trial  the  defendants  were 
found  guilty  on  counts  on  which  they 
had  been  acquitted  on  the  first  trial. 
Lesslie' s  case  was  for  murder ;  that  of 
Jarvis  for  manslaughter.  The  new 
trials  had  been  granted  on  motion  of 
the  defendants,  and  it  was  held  that 
the  effect  of  granting  the  new  trial  was 
to  set  aside  the  findings  upon  all  the 
counts;  that  it  was  the  same  homi- 
cide, only  laid  in  different  ways.  See 
Thompson's  case,  2  East  P.  C.  515 ; 
also,  The  State  v.  Commissioners,  2 
Hill  (S.  C),  R.  239;    The  State  v. 


Stanton,  1  Iredell  R.  424 ;  Morris  v. 
The  State,  1  Blackf.  R.  87. 

"  "VMiere  there  are  several  defendants 
there  may  be  different  trials;  but  if 
there  is  only  one  trial,  though  the  ver- 
dict be  joint  or  single  in  form,  it  is 
several  in  effect.  Rex  v,  Mawbey,  6 
Term  R.  638;  Starkie's  Cr.  PI.  887. 
In  such  case,  if  the  jury  agree  as  to 
some  of  the  defendants,  their  verdict 
may  be  received,  though  they  cannot 
agree  on  a  verdict  as  to  the  others. 
12  Mass.  813;  6  Serg.  &  R.  577. 

*'  Mr.  Wharton,  in  noticing  the  cases 
which  hold  to  the  rule  adopted  in  the 
court  below,  states  that  such  ruling 
has  not  been  the  uniform  understand- 
ing in  practice;  and  he  gives  as  a 
striking  illustration  of  this  the  address 
of  Mr.  Justice  Grier,  of  the  supreme 
court  of  the  United  States,  to  a  party 
of  prisoners  who  applied  for  a  new 
trial  afler  having  been  convicted  of 
manslaughter  in  the  circuit  court  of 
the  United  States  in  Philadelphia,  and 
in  which  the  law  was  laid  down  as  now 
held  by  us.  United  States  v.  Harding 
et  al.  1  Wall.  Jr.  147;  1  Whart.  Am. 
Crim.  Law,  §  650. 

^  In  Livingston's  case  (14  Gratt.  R. 
593)  the  indictment  was  in  the  usual 
form  of  a  common  law  indictment  for 
murder,  and  contained  but  one  count. 
On  the  first  trial,  the  defendant  was 
found  guilty  of  murder  in  tile  second 
degree ;  but  on  his  motion  t^e  verdict 
was  set  aside  and  a  new  trial  granted. 
On  the  second  trial,  the  verdict  was 
for  manslaughter.  On  this  trial  the 
jury  were  charged  in  the  same  terms 
as  on  the  first  trial.  In  the  court  of 
appeals,  the  judgment  was  reversed 
for  errors  in  the  ruling  on  the  trial  as 
to  the  admission  of  evidence.  In  the 
opinion  of  the, court  it  is  said  :  *  As, 
however,  on  account  of  the  errors  in 
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those  in  which  it  is  held  that  where  a  prisoner  has  once  been 
convicted  of  murder  in  the  second  degree,  he  cannot,  if  he  ob- 
tains a  new  trial,  be  convicted  of  murder  in  the  first  degree.r^ 
On  the  other  hand,  in  burglary  and  larceny,  where,  after  acquit- 
tal of  the  greater  offence,  but  conviction  of  the  less,  a  new  trial 
is  granted,  the  whole  case  has  been  said  to  be  reopened,  and  the 
defendant  exposed  on  the  second  trial  to  the  double  charge. « 
The  true  view,  however,  is,  that  when  the  major  and  the  minor 
offence  are  together  before  the  jury,  the  defendant's  conviction  of 
the  minor  offence  is  an  acquittal  of  the  major,  and  is  a  bar  to 
further  prosecution  for  the  major.  8^ 

§  551.  (Z.)  Insufficiency  of  former  indictment, —  The  rule  is, 
that  if  the  prisoner  could  have  been  legally  convicted  on  the 
first  indictment,  upon  any  evidence  that  might  have  been  legally 
adduced,  his  acquittal  on  that  indictment  may  be  successfully 
pleaded  to  a  second  indictment ;  and  it  is  immaterial  whether 
the  proper  evidence  were  adduced  at  the  trial  of  the  first  indict- 
ment or  not.  t 

An  acquittal  on  a  defective  or  inadequate  indictment  is  no 


the  ruling  of  the  circuit  court,  which 
we  have  afa^ady  indicated,  we  have  to 
reverse  the  judgment  and  remand  the 
cause  for  a  new  trial,  the  question  does 
not  necessarily  arise,  whether,  upon 
such  trial,  the  prisoner  may  yet  be 
legally  tried  and  convicted  of  murder 
in  either  degree ;  or  whether  the  cir- 
cuit court  is  to  be  directed  so  to  mod- 
ify the  charge  to  the  jury  as  to  restrict 
their  inquiry  and  finding  to  the  offence 
of  manslaughter.' 

"  Daniels,  J.,  after  reviewing  the  case 
of  Slaughter  v.  The  State  (6  Humph. 
R.  410),  and  the  cases  in  a  number 
of  other  states  which  seem  to  have 
adopted  the  reasoning  of  that  case,  was 
of  opinion  that '  the  judgment  should 
be  reversed,  so  much  of  the  verdict  set 
aside  as  found  the  prisoner  guilty  of 
manslaughter,  and  the  cause  remanded 
for  a  new  trial  for  manslaughter  only.* 
But,  as  the  other  judges  did  not  con- 
cur in  this  view,  the  order  directed  to 
be  entered  was  *  to  reverse  the  judg- 
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ment,  set  aside  the  verdict,  and  re- 
mand the  cause  for  a  new  trial  on  the 
indictment,  to  be  made  on  the  indict- 
ment as  it  stands,  and  without  any 
change  in  the  usual  charge  to  the 
jury.'"  State  v,  Behimer,  20  Ohio  St. 
679^1  (1870). 

r^  Jones  v.  State,  13  Texas,  168 ; 
State  V.  Ross,  29  Mo.  82. 

s  State  t7.  Morris,  1  Blackf.  37; 
Morris  v.  State,  8  S.  &  M.  762 ;  Es- 
mon  r.  State,  1  Swan,  Tennes,  14  ; 
State  V.  Kittle,  2  Tyler,  471.  Post,  § 
560,1119,8188,  3390. 

«i  Post,  §668,  1119.  See  Lithgowt\ 
Com.  2  Va.  Cas.  297;  State  u.  Mai^ 
tin,  80  Wise.  216 ;  State  v.  Lessing,  16 
Minnes.  75  ;  Major  p.  State,  4  Sneed, 
597,  and  cases  already  cited  in  this 
section. 

t  R,  V.  Sheen,  2  C.  &  P.  684  ;  R  r. 
Clark,  1  Brod.  &  B.  478 ;  R.  r.  Em- 
den,  9  East,  487 ;  Heikes  v.  Com.  26 
Penn.  St.  R.  (2  Casey)  518;  R.  v. 
Vandercomb,  2  Leach  C.  C.  708. 
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bar.  t^  On  the  other  hand,  a  conviction  on  such  an  indictment 
followed  by  judgment  and  a  performance  of  the  sentence,  is  a 
bar,  if  the  proceedings  were  bond  fide,  t^ 

But  where  a  verdict  of  not  guilty  has  been  rendered  in  favor 
of  a  party,  though  under  a  decision  of  the  court,  that  the  indict- 
ment under  which  it  is  rendered  is  too  defective  to  admit  testi- 
mony to  be  given  in  to  convict  the  party ;  yet  if  that  decision 
was  wrong,  and  in  fact,  a  conviction  could  have  been  maintained 
under  the  indictment,  such  verdict  and  judgment,  when  pleaded, 
will  protect  the  party  against  a  subsequent  conviction  for  the 
same  offence,  fi 

Where  judgment  has  been  arrested,  or  reversed,  ^  for  any  de- 
fect in  the  indictment,  a  new  one  may  be  preferred,  correcting 
the  error,  and  the  former  cannot  be  pleaded  in  bar.  u  And  so 
where  a  prisoner  demurs  to  an  indictment,  and  the  indictment 
thereupon  is  quashed,  and  the  prisoner  set  at  liberty,  he  may  be 
again  arrested,  and  held  to  answer  on  a  new  indictment  for  the 
same  offence,  u^  and  this  though  the  judgment  were  arrested  for 
an  insufficient  cause,  v 

The  same  rule  is  held  to  apply  to  a  new  trial  on  defendant's 
application,  v^ 

§  652.  (wi.)  Acquittal  as  accessary  or  prindpaL — Whether 
an  acquittal  as  principal  bars  an  indictment  as  accessary,  depends 
upon  the  question  whether  an  accessafy  can  be  convicted  on  an 


<i  Vaux*8  case,  4  Coke  R  44  ;  Peo- 
ple r.  Barrett,  1  Johnson,  66  ;  State  v. 
McGraw,  1  Walker,  Miss.  208 ;  Com. 
V,  Somerville,  I  Virginia  Cases,  164; 
State  p.  Ray,  1  Rice,  1 ;  Com.  v.  Clair, 
7  Allen,  525 ;  Monnt  v.  Com.  2  Duvall 
(Ky.),  93 ;  Munfordv.  State,  39  Miss. 
558;  Whitley  v.  State,  38  Ga.  50; 
Waller  r.  State,  40  Ala.  325 ;  Black  v. 
State,  36  6a.  447. 

i*  Com.  V,  Loud,  3  Mete.  328 ;  Com. 
V.  Keith,  8  Mete.  531. 

t»  Black  V.  State,  36  Georg.  447. 
Post,  §  i54. 

«*  R.  v.  Drnry,  3  Cox  C.  C.  544 ; 
Tomer  v.  State,  40  Ala.  21 ;  Jeffries 
V.  State,  40  Ala.  381. 

u  People  V,  Casboras,  13  Johnson's 


R.  351 ;  Com.  v.  Hatton,  3  Grattan, 
623  ;  Adcock's  case,  8  Gratt.  661 ; 
Com.  V,  Zepp,  5  P.  L.  J.  256  ;  Com. 
V,  Dunham,  1  Boston  Law  Rep.  145  ; 
Writhpole's  case,  Cro.  Car.  147 ;  State 
v.  Phil,  1  Stewart,  31 ;  State  v.  Ray,  1 
Rice,  1 ;  Lord  Raymond,  922 ;  Foster, 
104-5-6 ;  R.  v,  Wildey,  1  Made  & 
Sel.  188 ;  2  Car.  &  Payne,  640. 

u^  Cochrane  v.  State,  6  Md.  400; 
Com.  r.  Gould,  12  Gray,  171. 

V  Gerard  v.  People,  3  Scammon, 
362. 

17^  Lawrence  r.  People,  1  Scam. 
414;  State  v.  Redman,  17  Iowa,  329  ; 
State  r.  Walters,  16  La.  An.  400.  See 
post,  §  591. 
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indictment  charging  him  as  principal.  That  he  cannot,  is  the 
general  tenor  of  authority  ;  iP^  and  where  this  is  the  law,  an  ac- 
quittal as  principal  is  no  bar  to  an  indictment  as  accessary,  tp 
And  on  the  same  reasoning  acquittal  as  accessary  is  no  bar,  in 
felonies,  to  an  indictment  as  principal,  v^ 

§  553.  (w.)  Acqaittal  on  one  of  several  counts.  —  Wher^  the 
qounts  are  for  distinct  offences,  a  defendant  who  has  been  ac- 
quitted upon  one  of  several  counts  is  entirely  discharged  there- 
from, nor  can  he  a  second  time  be  put  upon  his  trial  upon  that 
count.  The  new  trial  can  only  be  had  on  the  count  as  to  which 
there  was  a  conviction.  It  is  otherwise  when  the  variation  be- 
tween the  counts  is  merely  formal,  to 

§  554.  (o.)  Erroneous  judgment  unreversed.  —  Even  an  er- 
roneous acquittal  is  conclusive,  until  the  judgment  be  reversed, 
so  that  if  a  judge  direct  a  jury  to  acquit  the  prisoner  on  any 
ground  however  fallacious,  he  is  entitled  to  the  benefit  of  the 
verdict  supposing  the  indictment  to  be  good,  x  But  if  the  in- 
dictment be  bad,  an  erroneous  judgment  on  demurrer  in  the 
defendant's  favor,  is  no  bar  to  further  proceedings,  after  such 
judgment  has  been  reversed,  x^ 

§  555.  (;?.)  Acquittal  in  wrong  county,  —  An  acquittal  upon  an 
indictment  in  a  wrong  county  cannot  be  pleaded  to  a  subsequent 
indictment  for  the  offence  in  another  county,  y 

§  556.  (j.)  Acquittal  from  misnomer.  —  As  a  general  rule,  an 
acquittal  on  a  former  indi<lnient  on  account  of  a  misnomer  is  no 
bar.  y^ 

In  a  case  where  the  prisoner  was  on  his  trial  for  burning  the 
bam  of  Josiah  Thompson,  the  prosecutor  was  asked  his  name, 

r«  Ante,  149  a.  State  v.  Kanousc,  Spencer,  115  ;  R.  r. 

v»  2  Hale,  244;  Fost.  361  ;  2  Hawk.  Sutton,  5  B.  &  Ad.  52;  R.  v.  Pnied, 

c.  35,  511  ;  R.  r.  Plant,  7  Car.  &  P.  4  Bur.  2257 ;  R.  v.  Mann,  4  M.  &  S. 

575 ;  State  v,  Larkin,  49  N.  H.  36.  337  ;  Black  t\  State,  36  Ga.  447. 

''•*  fbid.  x^  R.  V.  Houston,  2  Crawf.  &  Dix, 

w  See  post,  §  3389.  810.    See  Com.c.  Gould,  12  Gray,  171, 

X  2  Inst.  318;  2  Hale,  274 ;  State  ante,  §  551 ;  and  the  defendant  is  es- 

V.  Norvell,   2   Yerger,    24;    State   v,  topped  from  setting  up  such  indictment 

Brown,    16    Connect.   54;   People   v.  as  good.    Post,  §  751  a. 

Mather,  4   Wend.  229;  Slaug:hter  v,  y  Vanx's  case,  4  Ca  45  a,  46  b ; 

State,  6  Humph.  410  ;  State  v.  Kittle,  Com.  Dig.  Indictiuent,  1 ;  Methard  ». 

2  Tyler,  471  ;  State  v.  Dark,  8  Blackf.  State,  19  Ohio  St.  863. 

526;  State  0.  Taylor,  1  Hawks,  264  ;  yi  See  Martha  i;.  State,  26  Alab.  72. 
446 


Digitized  by 


Google 


BOOK  I.]  AUTREFOIS  ACQUIT.  [§  556. 

who  replied  Josias  Thompson,  on  which  the  prisoner  was  acquit- 
ted without  leaving  the  box ;  on  being  indicted  for  burning  the 
bam  of  Josias  Thompson  he  cannot  plead  autrefois  acquit,  z 

Where  the  defendant  was  formerly  indicted  for  forging  a  will, 
which  was  set  out  in  the  indictment  thus  :  "  J,  John  Htyles^'^  &c., 
and  was  acquitted  for  variance,  the  will  given  in  evidence  com- 
mencing "  John  Styles^^^  without  the  "  /,"  it  was  ruled,  that  he 
could  not  plead  this  acquittal  in  bar  of  another  indictment,  re- 
citing the  will  correctly,  "  John  Styles^^^  &c.  a  It  is-  otherwise 
when  the  defendant  could  have  been  convicted  on  the  first  indict- 
ment, b 

The  following  additional  illustrations  may  be  here  given  :  — 
The  defendant  was  charged  with  having  stolen  and  carried 
away  one  bank  note  of  the  Planters'  Bank  of  Tennessee,  payable 
on  demand  at  the  Merchants'  and  Traders'  Bank  of  New  Or- 
leans. Upon  this  he  was  acquitted.  The  second  indictment 
charged  him  with  having  stolen,  taken,  and  carried  away  one 
bank  note  of  the  Planters'  Bank  of  Tennessee,  payable  on  de- 
mand at  the  Mechanics'  and  Traders'  Bank  of  New  Orleans. 
The  former  acquittal  was  pleaded  in  bar,  but  it  was  held  to  be 
no  bar  to  the  prosecution  of  the  second  indictment,  c  The  same 
result  took  place  where  the  defendant  had  been  indicted  for 
stealing  the  cow  of  J.  G.  and  acquitted,  and  was  again  indicted 
for  stealing  the  same  ^w,  at  the  sam^  time  and  place,  and  of  the 
same  owner,  but  by  the  name  of  J.  G.  A.,  which  was  his  proper 
name ;  it  was  held  that  the  acquittal  was  no  bar  to  the  second 
indictment,  d 

z  Com.  V,  Mortimer,  2  Yirg.  C.  825 ;  stealing  the  goods  described  them  as 
2  Hale,  247.     Ante,  §  551.  the  property  of  R.  B.     The  hessions 
a  R.  r.  Cogan,  1  Leach,  448.  thinking  this  a  wrong  description  di- 
h  Durham  r.  People,  4  Scam.  1 72.  rected  an  acquittal,  and  caused  a  new 
c  Hite  0,  State,  9  Yerger,  85  7.  hill  to  he  sent  up  laying  the  property 
d  State  V.  Risher,    1   Richardson,  in    J.    B.     To    this    intlictinent    he 
217;  see  also  U.  S.  t;.  Book,  2  Cranch  pleaded  atHrefok  acquit :  It  whs  held, 
C.  C.  R.   294.    In  an  English  case  that  the  plea  could  not  be  sustained, 
bearing  on  the,  same  point,  the  evi-  for  the  prisoner  could  not,  on  the  evi- 
dence was  that  the  prisoner  stole  the  dence,  have  been  convicted  on  the  first 
goods  of  J.  B.,  from  his  stall,  which  indictment,  charging  the  property  as 
at  the  time  was  in  charge  of  R.  B.,  that  of  R.  B.,  and  that  the  court  could 
his  son,  a  child  of  fourteen,  who  lived  only  look  at  the  first  indictment,  as 
with  his  father,  and  worked  for  him.  it  stood,  without  considering  whether 
The  first  indictment  against  him  for  the   allegation   as   to  the  ownership 
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§  557.  An  acquittal  on  an  indictment  charging  the  defendant 
with  setting  fire  to  the  premises  of  A.  and  B.,  is  no  bar  to  an 
indictment  charging  him  with  setting  fire  to  the  premises  of  A. 
and  C.e 

A  trial  and  acquittal  on  an  indictment  for  stealing  a  particu- 
lar article  misnamed,  is  no  bar  to  a  subsequent  prosecution  for 
stealing  such  article  correctly  described./ 

An  insolvent  debtor,  acquitted  on  a  former  indictment  for 
omitting  goods  from  his  schedule,  may  be  again  indicted  for 
omitting  other  goods  not  specified  in  the  former  indictment ;  but 
such  a  course  ought  not  to  be  taken  except  under  very  peculiar 
circumstances.^  • 

What  misnomers  are  a  variance  is  considered  more  fully  under 
a  subsequent  head,  h 

§  558.  (r.)  Acquittal  from  variance  as  to  intent. — An  acquittal 
upon  an  indictment  for  a  rape  against  a  person  of  color  cannot 
be  pleaded  in  bar  to  an  indictment  against  the  prisoner  for  an  as- 
sault with  intent  to  commit  the  rape  upon  a  white  female,  under 
the  North  Carolina  act,  i  because  both  offences  are  felonies  cre- 
ated by  different  statutes,  and  the  latter  requires  different  alle- 
gations in  the  indictment,  and  different  proof  on  the  trial  from 
the  former,  and  because  an  indictment  for  the  commission  of  a 
felonious  act  is  not  supported  by  the  proof  of  an  intent  to  do 
that  act,  and  an  indictment  for  the  lattev,  if  a  felony,  may  be 
sustained  after  an  acquittal  upon  an  indictment  for  the  former./ 

§  559.  («.)  Acquittal  from  variance  as  to  time.  —  The  variance, 
as  to  time,  between  the  two  indictments  must  be  in  matter  of 
substance  to  sustain  the  plea.  If  the  difference  be  in  a  point 
immaterial  to  be  proved,  the  acquittal  on  the  first  is  a  bar  to  the 
second. 

Thus,  as  to  the  point  of  time,  if  the  defendant  be  indicted  for 
a  murder  as  committed  on  a  certain  day,  and  acquitted,  and  af- 
terwards be  charged  with  killing  the  same  person  on  a  differ- 

of  the  goods  might  not  hare  been       /  State  v.  McGraw,  1  Walk.  208. 
amended    so    as  to    have  warranted        <7  R*  v>  Champneys,  2  M.  &  R.  26. 
a  conviction.    R.  v.   Green,    Dears.        h  Post,  §  595,  &c. 
&  B.  C.  C.  lis ;  2  Jur.  N.  S.  1146  ;        t  State  v.  Jesse,  3  Dev.  &  Bat.  98; 

26    L.  J.  M.  C.  17  ;   7    Cox   C.  C.  see  State  v.  Birmingham,  1  Basbee, 

186.  120.     Post,  §  594,  825. 
e  Com.  V.  Wade,  17  Pick.  395.  j  1  Rev.  Stat.  c.  Ill,  sect  78. 
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ent  day,  he  may  plead  the  former  acquittal  in  bar  notwithstand- 
ing this  difEerence,  for  the  day  is  not  material,  and  this  is  a  fact 
which  could  not  be  twice  committed.  A;  And  the  same  rule 
applies  to  accusations  of  other  felonies,  for  though  it  be  possible 
for  several  acts  of  the  same  kind  to  be  committed  at  different 
times  by  the  same  person,  it  lies  in  averment,  and  the  party  in- 
dicted may  show  that  the  same  charge  is  intended.  I 

On  an  indictment  for  keeping  a  gaming-house,  tempore  G.  4, 
the  defendant  pleaded  that  at  the  sessions,  4  G.  4,  he  was  in- 
dicted for  keeping  a  gaming-house  on  the  8th  of  January,  47 
Geo.  3,  and  on  divers  other  days  and  times  between  that  day 
and  the  taking  of  the  inquisition,  against  the  peace  of  our  lord 
the  said  king,  with  an  averment  that  the  offence  in  both  indict- 
ments was  the  same ;  it  was  holden  no  bar,  because  the  contra 
pacem  tied  the  prosecutor  to  proof  of  an  offence  in  the  reign  of 
Geo.  3,  the  only  king  named  in  that  indictment,  m 

§  560.  (t.)  An  acquittal  or  conviction  for  a  greater  offence^  is  a 
bar  to  a  mbsequent  indictment  for  a  minor  offence  included  in  the 
former^  wherever^  under  the  indictment  for  the  greater  offence^  the 
defendant  could  have  been  convicted  of  the  less,  m^  An  acquittal 
on  an  indictment  for  robbery,  burglary,  and  larceny,  may  be 
pleaded  to  an  indictment  for  larceny  of  the  same  goods  ;  because, 
upon  the  former  indictment,  the  defendant  might  have  been  con- 
victed of  the  larceny,  n  But  if  the  first  indictment  were  for  a 
burglary,  with  intent  to  commit  a  larceny,  and  did  not  charge  an 
actual  larceny,  an  acquittal  on  it  would  not  be  a  bar  to  a  subse- 
quent indictment  for  the  larceny ;  o  because  the  defendant  could 
not  have  been  convicted  of  the  larceny  on  the  first  indictment.^ 
Yet  if  a  party  charged  with  the  crime  of  murder,  committed  in 
the  perpetration  of  a  burglary,  be  generally  acquitted  on  that 
indictment,  he  cannot  afterwards  be  convicted  of  a  burglary 
with  violence,  under  the  7  Wm.  4,  and  1  Vict.  c.  86,  s.  2,  as 

h  2   Hale,  179,  244;   2  Hawk.  85.  v.  State,  14  Geo.  258;  State  v.  Smith, 

Post,  §  69^.  16  Mo.  (1  Bennett)  550 ;   Wilcox  v, 

I  Ibid.  State,  81  Texas,  586;  People  v.  Smith, 

m  R  V.  Taylor,  8  B.  &  C.  602.  57   Barbour,  46  ;  People  v.   Loop,  3 

m}  See  State  v.  Beed,  12  Md.  268 ;  Parker  C.  R.  561 ;  People  v.  Jones, 

State  V.  Keogh,  18  La.  Ann.  248.  5  Lansing,  840.     See  ante,  §  388,  400; 

n  People  v.  McGowan,  17  Wend,  poat,  §617. 

88  <    State  r.  Cooper,  1  Green,  361 ;  o  See  2  Hale,  245. 

State  V.  Lewis,  2  Hawks,  98 ;  Johnson  p  State  v.  Standifer,  5  Porter,  528. 
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the  general  acquittal  on  the  charge  of  murder  would  be  an  an- 
swer to  that  part  of  the  indictment  containing  the  allegation  of 
violence.  9  If  one  be  indicted  for  murder,  and  acquitted,  he 
cannot  be  again  indicted  for  manslaughter ;  r  but  in  Pennsyl- 
yania,  it  is  said  that  an  acquittal  for  murder  is  no  bar  to  an 
indictment  for  an  involuntary  manslaughter,  which  is  there  a 
misdemeanor.  8  An  acqiiittal  for  sedttctian  is  a  bar  to  an  indict- 
ment for  fornication  with  the  same  prosecutrix,  the  law  being 
that  on  the  indictment  for  seduction  the  defendant  could  have 
been  found  guilty  of  fornication,  t  On  the  same  principle,  in 
those  states  where,  on  an  indictment  for  adultery,  there  could  be 
a  conviction  for  fornication,  an  acquittal  of  adultery  is  a  bar  to 
a  prosecution  for  fornication,  u 

§  661.  Wherever  the  law  is  that  under  an  indictment  for  a 
felony,  there  can  be  a  conviction  for  a  misdemeanor,  v  the  rule 
continues  to  hold  good.  Thus,  where  a  defendant  is  convicted 
of  assaulting  a  woman  with  intent  to  produce  miscarriage,  and 
charged  also  the  same  assault  with  intent  to  kill  the  child  (the 
latter  being  a  felony  and  the  former  a  misdemeanor),  the  court 
held,  that  a  conviction  of  the  former  offence  would  be  a  bar  to 
an  indictment  for  the  latter.  t<^ 

But  where,  on  the  trial  for  felony,  no  conviction  could  have 
been  had  for  the  subsequently  tried  misdemeanor,  it  is  clear  the 
rule  is  different,  x  Thus,  an  acquittal  of  an  offence  charged  as 
a  larceny  cannot  be  pleaded  in  bar  to  an  indictment  for  the  same 
offence,  charged  as  a  false  pretence,  y  So,  where  the  defendants 
had  been  acquitted  of  murder,  on  the  ground  that  the  death  was 
produced  not  by  the  assaults,  given  in  evidence,  but  by  other 
causes,  the  acquittal  of  murder  was  held  not  to  be  a  good  plea  to 

q  R.  V.  Gould,  9  Car.  &  P.  364.  12  ;  East,  415  ;   State  v,  Wightman, 

r  State  v,  Standifer,  5  Porter,  523  ;  26  Mo.  (5  Jones)  515.    Where,  how- 

4  Co.  R.  45 ;  2  Hale,  246 ;  Fost.  339 ;  ever,  an  affidavit  made  before  a  justice 

1  Ch.  C.  L.  455.                     '  charges  an  indictable  offence  above  the 

8  Com.  V.  Gable,  7  Serg.  &  Bawle,  grade  of  assault,  for  which  the  defend- 

428'  ant  is  subsequently  indicted  and  ac- 

t  Com.  V*  Dinkey,  5  Harris,  126.  quitted,  such  acquittal  may  be  plead- 

u  See  post,  §  2565  5,  2676  c.  ed  in  bar  for  further  proceedings  for 

V  See  ante,  §  400.  assault  before  the  justice.    State  t*. 

to  Lohman  v.  People,  1  Comstock,  Wightman  26  Miss.  (5  Jones)  514. 

379.     See  ante,  §  400.  y  R.  v.  Henderson,  1  C  &  M.  S28. 

X  Hawk.  b.  ii.  c.  25,  §  5 ;  1  Leach,  See  post,  §  566  a. 
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a  Bubsequent  indictment  for  the  assaults  first  mentioned ;  and 
this,  notwithstanding  the  7  Wm.  4,  and  1  Vict.  c.  85,  s.  11, 
which,  when  an  assault  is  a  constituent  of  a  felony  under  trial, 
enables  a  verdict  of  guilty  to  be  taken  on  the  assault,  where  the 
felony  is  not  proved,  z 

§  562.  Again,  as  has  already  been  noticed,  an  acquittal  upon 
an  indictment  for  a  rape  against  a  person  of  color,  cannot  be 
pleaded  in  bar  to  an  indictment  against  the  prisoner  for  an  as- 
sault with  intent  to  commit  a  rape  upon  a  white  female,  in 
North  Carolina,  a  because  both  offences  are  felonies,  created  by 
different  statutes,  and  the  latter  requires  different  allegations  in 
the  indictment,  and  dif^rent  proof  on  the  trial,  from  the  former, 
and  because  an  indictment  for  the  commission  of  a  felonious  act 
is  not  supported  by  the  proof  of  an  intent  to  do  that  act :  and 
an  indictment  for  the  latter,  if  a  felony,  may  be  sustained  after 
an  acquittal  upon  an  indictment  for  the  former,  h 

§  562  a.  Acquittals  of  joint  offences.  —  When  several  are 
jointly  indicted  for  an  offence  which  may  be  joint  or  several, 
and  all  are  acqmtted,  no  one  can  again  be  indicted  separately 
for  the  same  offence,  since  on  the  former  trial  any  one  might 
have  been  convicted,  and  the  others  acquitted,  b^  Where,  how- 
ever, the  former  joint  indictment  is  erroneous,  for  joining  persons 
for  an  offence  which  could  not  be  committed  jointly,  as  for  per- 
jury, an  acquittal  thereon  will  be  no  bar  to  a  subsequent  prose- 
cution against  each,  c 

Liquor  Sales,  —  A  conviction,  as  will  be  seen,  for  presuming  to 
be  a  common  seUer  of  intoxicating  liquors,  within  a  specified 
period,  is  not  a  bar  to.  a  prosecution  for  a  single  act  of  selling 
such'  liquor  within  the  same  period,  c^ 

§  563.  (tt.)  Acquittal  or  conviction  for  minor  offences  is^  gen- 
erally^ no  bar  to  greater,  d — It  is  true  a  conviction  or  acquittal 
of  manslaughter  on  a  count  for  murder,  is  a  bar  to  a  future  pros- 
ecution for  murder,  for  the  conviction  or  acquittal  of  the  lesser 

2  R.17.  Bird,  2Eng.  L.  &  E.  R.  44S  ;  c^  State  v.  Coombs,  32  Maine  (2 

T.  &  M.  437;   2  Den.  C.   C.  94 ;  5  Red.),  529.     Post,  §  565  a,  2448. 

Cox  C.  C.  11 ;  post,  567  a.  d  Scott  v.  U.  S.  1  Morris,  142 ;  R. 

a  1  Rev.  Stat.  c.  Ill,  sec.  78.  v.  Button,  11  Ad.  &  £1.  (N.  S.)  929 ;  1 

h  State  V.  Jesse,  3  Dev.  &  Bat.  98.  Hawk.  P.  C.  518,  §  5 ;  Wilson  v.  State, 

61  R.  17.  Dann,  1  Moody  C.  C.  424 ;  24  Conn.  57 ;  Severin  t?.  People,  37 

R.  V.  Parry,  7  Car.  &  P.  8S6.  Illinois,  414 ;  contra^  People  v,  Apgar, 

c  See  Com.  v.  McChord,  2  Dana,  244.  35  Cal.  889. 
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offence  is  virtually,  as  will  be  seen,  by  way  of  estoppel,  an  ac- 
quittal of  the  greater,  e  And  this  even  obtains  where  the  con- 
viction is  for  manslaughter  in  the  third  d^ee./  But  it  is  dear, 
that  a  conviction  for  an  assault  with  intent  to  kill,  on  an  in- 
dictment for  this  offence  alone,  would  be  no  bar  to  an  indictment 
for  murder,  g  nor  a  conviction  for  an  assault,  to  an  indictment  for 
murder,  g^  So  an  acquittal  for  larceny  would  not  prevent  a  pros- 
ecution for  burglary  with  intent  to  steal.  A  So,  also,  it  is  said  in 
Massachusetts,  that  a  defendant  may  be  severally  convicted  for 
a  burglary  with  intent  to  steal,  and  for  larceny,  though  the  two 
transactions  formed  part  of  the  same  act.  %  And  in  Connecticut, 
a  conviction  for  larceny,  on  an  indictm^t  for  breaking  and  en- 
tering with  intent  to  steal,  is  not  pleadable  in  bar  against  a  sub- 
sequent prosecution  for  the  breaking,  t^  This,  however,  has  been 
denied  in  Greorgia./ 

The  prisoner,  a  slave,  was  tried  for  robbery ;  the  proof  was, 
that  he  violently  assaulted  and  threw  down  E.  M.,  a  white 
woman,  the  prosecutrix,  with  the  intent,  it  is  supposed,  to  ravish 
her  ;  that,  to  induce  him  to  release  her,  she  promised  to  give  him 
money ;  and  that  he  consented,  —  followed  her  close  behind  to 
her  house  near  by,  no  one  being  at  home  except  herself,  where 
she,  through  fear,  as  she  testified,  gave  him  a  dollar.  The  pris- 
oner had  been  first  tried  for  an  assault  and  battery  with  intent 
to  commit  a  rape,  convicted  of  an  assault  and  battery  only,  and 
sentenced  to  be  whipped  and  punished  accordingly.  It  was  held 
that  the  conviction  for  assault  and  battery,  under  the  charge  of 
assault  and  battery  with  intent  to  commit  a  rape,  was  no  bar  to 
the  prosecution  for  robbery.  It  was  also  held,  that  the  facts  and 
circumstances  proved,  taken  in  connection  with  the  result  of  the 
first  trial,  constituted  this  a  case  of  robbery,  k 

Assault  no  bar  to  riot  —  It  is  no  bar  to  an  indictment  for  riot 

e  Ante,  §  550;  post,  §  751  a;   2  Wilson  t;.  State,  24  Conn.  57;  Sute 

Hale,  246;  Fost.  »29  ;  12  Pick.  504.  r.  Warner,  14  Ind.  572. 

/  Hurt  V.  State,  25  Miss.  378.  t  Josslyn  v.  Com.  6  Mete.  236. 

g  Com.  w.   Roby,    12    Pick.    496;  t^  Wilson  v.  State,  24  Conn.  57; 

Burns  v.  People,  1  Parker,  182.    See  though  see  State  v.  Lewis,  2  Hawks, 

post,  §  751  a.  98. 

g^  People  t?.  Saunders,  4  Parker  C.  j  Boberts  i?.   State,   14   Geoi^.  0. 

C.  197.  See  post,  §  565. 

h  See  State  v.  Morris,   1   Blackf.  k  State  v.  Nathan,  5  Richards.  219. 

37 ;  People  v.  Smith,  57  Barbour,  46;  Ante,  §  382. 
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that  the  same  party  has  been  tried,  convicted,  and  fined  for  an 
assault  and  battery  arising  out  of  the  same  transaction,  k^ 

§  563  a.  The  true  test  is,  could  there  have  been  a  conviction 
of  the  major  offence  at  the  time  of  the  conviction  or  acquittal  of 
the  minor?  If  so,  then  such  conviction  or  acquittal  of  the 
minor  is  a  bar.  The  reason  is,  that  by  convicting  or  acquitting 
of  the  minor,  on  a  coimt  in  which  the  major  is  contained,  the  de- 
fendant is  virtually  acquitted  of  the  major.  Thus,  on  a  count  for 
murder,  when  the  defendant  is  either  convicted  or  acquitted  of 
manslaughter,  he  is  acquitted  of  murder.  The  verdict  is,  as  given 
in  full,  "We  find  the  defendant  guilty  (or  not  guilty)  of  man- 
slaughter; and  hence,  not  guilty  of  murder." /c*  On  the  same 
reasoning  may  we  justify  a  much  contested  case  in  Connecticut, 
where,  after  a  conviction  of  assault  with  intent  to  ravish,  under  a 
count  of  rape,  the  defendant  was  indicted  a  second  time  for  rape, 
when  it  was  held  that  his  conviction  on  the  first  trial  of  the 
assault  with  intent,  on  a  count  on  which  he  could  have  been  con- 
victed of  rape^  was  virtually  an  acquittal  of  rape,  and  was  conse- 
quently a  bar  to  the  second  prosecution  for  rape.  P  The  same 
reasoning,  where  there  is  a  verdict  of  conviction  of  assault,  on  a 
count  for  assault  and  battery,  makes  such  conviction  a  bar  to  a 
second  prosecution  for  the  battery ;  for  the  conviction  of  the  as- 
sault, at  the  first  trial,  is  virtually  an  acquittal  of  the  battery,  i* 
But,  on  the  other  hand,  when,  on  the  first  suit,  the  defendant 
could  not,  on  the  then  pending  indictment,  have  been  convicted 
of  the  major  offence,  then  his  conviction  or  acquittal,  at  such  first 
trial,  of  such  minor  offence,  does  not  necessarily  pass  on  the  major, 
and  is  no  bar  to  his  subsequent  prosecution  for  the  major.  If 

The  effect  of  the  record  of  a  conviction  of  the  minor  offence, 
on  the  trial  of  an  indictment  for  the  major,  will  be  hereafter 
noticed.  Ifi 

§  664.  (y,')  Acquittals  from  a  supposed  merger.  —  It  has  been 

h^  Freeland  v.  People,  16  Illinois,  1:*  See  Danean  v.   Com.  6   Dana, 

380.    But  not  so  as  to  converse.   Post,  295;  Wilson  v.  State,  24  Conn.  57; 

§  565.  Scott  V.  U.  S.  1  Morris,  142 ;  Severin 

k^  State  v.  Lessing,  16  Minnes.  80.  t;.  People,  37  111.  414;  People  t7.  Saun- 

Ante,  §  885,  650.     Post,  §  1119.  ders,  4   Parker   C.  R.  196;  Com.  v. 

h*  State  V,  Shephard,  7  Conn.  54.  Evans,  101  Mass.  25 ;    R.  v,  Morris, 

ib*  See  §  563,  565,   666;  and  also  Law  Rep.  1  C.  C.  90;  R.  v,  Salvi,  10 

People  V.  Apgar,  35  Cal.  389.    Post,  Cox  C.  C.  481  n. 

§  -751  a,  ifc«  Post,  §  751  a. 
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frequently  held  in  this  country,  that  where,  on  an  indictment  for 
an  assault,  attempt,  or  conspiracy,  with  intent  to  commit  a  felony, 
it  appeared  that  the  felony  was  actually  consummated,  it  was  the 
duty  of  the  court  to  charge  the  jury  that  the  misdemeanor  had 
merged,  and  that  the  defendant  must  be  acquitted.  It  used  to 
be  supposed,  from  the  casual  remarks  of  old  text  writers,  that 
the  common  law  rule  was,  that  whenever  a  lesser  offence  met  a 
greater,  the  former  sank  into  the  latter ;  and  hence,  in  a  lai^ 
class  of  prosecutions,  the  defendant  would  succeed  in  altogether 
escaping  conviction  by  a  subtle  fiction  having  no  origin  either 
in  common  sense  or  necessity.  I  Conceiving,  however,  the  prin- 
ciple to  be  too  deeply  settled  to  be  overruled,  the  courts  of  Maine, 
Massachusetts,  New  York,  Pennsylvania,  New  Jersey,  Kentucky, 
and  Michigan,  m  have  held  that  where  a  felony  is  proved,  the 
defendant  is  to  be  acquitted  of  the  constituent  misdemeanor,  and 
though  the  notion  was  sturdily  resisted  elsewhere,  n  it  has  taken 
deep  and  general  root.  The  result  has  been  the  accumulation  of 
pleas  of  autrefois  acquit^  in  which,  through  the  labyrinth  of  subtle- 
ties thus  opened,  the  defendant  has  frequently  escaped.  In  1848, 
however,  under  the  stress  of  particular  statutes,  all  the  judges  of 
England  agreed  that  the  doctrine  that  a  misdemeanor,  when  a 
constituent  part  of  a  felony,  merges,  has  no  footing  at  common 
law  ;  that  the  statutory  misdemeanor  of  violating  a  young  child 
does  not  merge  in  rape ;  o  nor  a  common  law  conspiracy  to  com- 
mit a  larceny,  in  the  consummated  felony,  p  The  bearing  of 
these  cases  on  the  question  of  autrefoiB  (lequit  is  thus  stated  by 
Lord  Denman,  C.  J. :  9  ^^  The  same  act  may  be  part  of  several 
offences ;  the  same  blow  may  be  the  subject  of  inquiry  in  consec- 
utive charges  of  murder  and  robbery.  The  acquittal  on  the  first 
charge  is  no  bar  to  a  second  inquiry,  where  both  are  charges  of 
felonies ;  neither  ought  it  to  be  when  the  one  charge  is  of  felony 
and  the  other  of  misdemeanor.     If  a  prosecution  for  a  larceny 

>      I  See  post,  §  2294-6.  n  State  v.   Shephard,   7   Connect 

m  Com.  t;.  Kingsbury,  6  Mass.  106 ;  54 ;   State  v.  Taylor,  2   Bailey,  40 ; 

State  V.  Murray,  15  Maine,  100;  Com.  Laura  v.  State,  26  Mississippi,  174. 

V.  Parr,  6  Watts  &  S.  845 ;  People  v.  0  R.  v.  Neale,  1  Denison  C.  C.  36. 

Mather,  4  Wend.  265 ;  Com.  r.  Mc-  ;>  R.  r.  Button,  11  Ad.  &  El.  N.  S. 

Gowan,  2  Pars.  341 ;  Johnson  v.  State,  929 ;  see  R.  v.  Evans,  5  C.  &  P.  55; 

2  Dutch.  (N.  J.)  318  ;  Com.  r.  Black-  R.  v.  Anderson,  2  Mood.  &  R.  469. 

burn,  1  Duvall,  4  ;  People  v.  Richards,  q  11  Ad.  &  EL  N.  S.  946« 
1  Mich.  216. 
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should  occur  after  a  conviction  for  a  conspiracy,  it  would  be  the 
duty  of  the  court  to  apportion  the  sentence  for  the  felony  with 
reference  to  such  former  conviction." 

In  1851,  however,  it  was  held  that  the  principle  of  these  stat- 
utes did  not  apply  to  cases  where  the  offences  were  distinct,  but 
only  to  those  where  one  offence  slides  into  and  is  part  of  the  proof 
of  another,  r 

A  felony  of  low  grade  does  not  merge  in  a  felony  of  higher ;  r^ 
nor  does  a  misdemeanor  mei^  in  a  misdemeanor.  %  Thus  the 
intent  to  commit  an  injury  within  the  statute,  under  which  the 
prisoner  is  indicted^  as  a  means  to  the  accomplishment  of  another 
ultimate  and  unlawful  object,  is  not  taken  out  of  the  operation  of 
the  statute  by  the  existence  of  such  ultimate  design,  t 
In  Pennsylvania,  by  the  Revised  Act  of  1860  :  — 
^^Persans  tried  for  misdemeanor  not  to  be  acquitted  if  the  of- 
fence turn  out  to  be  felony.  —  If  upon  the  trial  of  any  person  for 
any  misdemeanor,  it  shall  appear  that  the  facts  given  in  evidence 
amount  in  law  to  a  felony,  such  person  shall  not  by  reason  thereof 
be  entitled  to  be  acquitted  of  such  misdemeanor ;  and  no  person 
tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards  prose- 
cuted for  felony  on  the  same  facts,  unless  the  court  before  whom 
such  trial  may  be  had  shall  think  fit,  in  its  discretion,  to  discharge 
the  jury  from  giving  any  verdict  upon  such  trial,  and  direct  such 
person  to  be  indicted  for  felony,  in  which  case  such  person  may 
be  dealt  with  in  all  respects  as  if  he  had  not  been  put  upon  his 
trial  for  such  misdemeanor."!^ 

although  the  proofs  are  perfect  of  an 
attempt  to  commit  the  crime ;  and  on 
the  odier  hand,  where  the  indictment 
charges  an  attempt  to  commit  a  crime, 
and  the,  proof  establishes  that  the 
crime  has  actually  been  committed, 
the  American  courts  have  generally 
held  that  the  prisoner  must  be  acquit- 
ted, because  the  misdemeanor  charged 
is  merged  in  the  felony  proved.  The 
operation  of  the  first  of  these  doo- 
trines  is  best  exemplified  by  decided 
cases.  Lord  Hale,  in  his  Pleas  of  the 
Crown,  volume  1,  page  608,  thus  re- 
cites one  of  these  cases :  *  A.  hath  his 
keys  tied  to  the  strings  of  his  purse. 
B.,  a  cut-purse,  takes  his  purse,  with 
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r  B.  V.  Simpson,  3.  G.  &  K.  207 ; 
B.  r.  Shott,  Ibid.  206. 

1^  People  V.  Bristol,  28  Mich.  (1 
Post)  118. 

8  Post,  §  2296. 

t  People  t7.  Carmichael,  5  Mich.  10; 
People  V.  Adwards,  Ibid.  22. 

u  Bev.  Act,  1860,  p.  442:  "These 
sections  are  new,  and  intended  to  fa- 
cilitate the  conviction  of  offenders,  and 
avoid  unnecessary  delay  in  the  admin- 
istration of  criminal  justice.  By  the 
law  as  it  now  stands,  if  in  the  trial  of 
an  indictment  for  felony,  it  appears 
that  some  circumstance  is  wanted  to 
establish  the  complete  technical  of- 
fence, the  prisoner  must  be  acquitted. 
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§  565.  (f£7.)  When  two  offences  are  committed  hy  the  same  act. 
— Cases  frequently  arise  where  two  offences  are  committed  by 
the  same  act,  and  where  an  acquittal  on  the  one  is  interposed 
on  the  prosecution  of  the  other,  r  Where  the  act  is  indivisible, 
as  where  a  man  is  at  the  same  time  guilty  of  an  assault,  and  an 
assault  and  battery  ;  8  where  there  is  a  trial  for  a  riot,  and  after- 
wards an  assault  is  prosecuted,  when  both  constitute  the  same 
breach  of  the  peace,  and  the  latter  is  put  in  evidence  nnder  the 
former ;  t  where  the  charges  are  riot,  and  the  breaking  up  of  a 
religious  meeting,  u  or  holding,  uttering,  and  selling  forged  notes,  v 


the  money  in  it,  oat  of  his  pocket,  but 
the  keys  which  were  hanged  to  his 
purse  strings,  hanged  in  his  pocket. 
A.  takes  B.  with  his  purse  in  his  hand, 
but  the  strings  hanged  to  his  pocket 
by  the  keys.  It  was  ruled  that  this 
was  no  felony,  for  the  keys  and  purse 
strings  hanged  in  the  pocket  of  A., 
whereby  A.  had  still  in  law  the  pos- 
session of  his  purse,  so  that  lieel  cepii, 
nan  asportavU,  So  where  a  thief  went 
into  a  shop,  took  up  some  goods,  in- 
tending to  steal  them,  but  before  he 
had  removed  them  from  the  spot  on 
which  they  lay,  discovered  they  were 
tied  to  the  counter  by  a  cord.  Upon 
being  tried  for  stealing,  it  was  held 
that  the  property  never  was  either 
completely  severed  from  the  posses- 
sion of  the  owner,  nor  completely  in 
the  possession  of  the  prisoner,  and  he 
was  acquitted.'  Sleigh's  Criminal 
Law,  29.  In  regard  to  the  other  doc- 
trine sought  to  be  changed  by  this  sec- 
tion, viz..  That  a  misdemeanor  charged 
is  merged  in  a  felony  proved,  it  has 
been  frequently  held  in  this  country 
that  where,  on  an  indictment  for  an 
assault.,  attempt,  or  conspiracy,  with 
intent  to  commit  a  felony,  it  appeared 
that  the  felony  was  actually  commit- 
ted, it  was  the  duty  of  the  court  to 
charge  the  jury,  that  the  misdemeanor 
had  merged,  and  that  the  defendant 
must  be  acquitted.  Wharton's  Amer- 
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lean  Criminal  Law,  IS 7,  612.  In 
England,  however,  this  doctrine  has 
been  shaken,  if  not  repudiated,  by 
the  cases  of  Rex  v.  Neale,  1  Denison's 
Crown  Cases,  86 ;  and  Rex  v.  Button, 
11  Adolphus  &  Ellis  N.  S.  929.  The 
section  under  consideration  will,  if 
adopted,  destroy  the  future  operation 
of  a  subtle  fiction,  having  no  origin  in 
substantial  common  sense."  —  Rem- 
en*  Report. 

r  State    v.    Standifer,    5    Porter, 
523. 
*    »  State  V.  Chaifin,  2  Swan,  492. 

t  Com.  V.  Kinney,  2  Ya.  Cases, 
t;.  Com.  7  Grat.  598 ;  State  v.  Standi- 
fer, 5  Port.  523.  Where  a  party  has 
189 ;  State  v.  Fife,  1  Bailey,  I ;  Smith 
been  tried  on  an  indictment  for  an 
affray,  he  cannot  be  again  tried  for 
the  same  act  on  a  bill  for  assault  and 
battery.  State  v.  Stanly,  4  Jones's 
Law,  (N.C.)  290;  R.  v.  Champneys,2 
Mood.  &  R.  26 ;  contra,  Scott  r.  U.  S. 
1  Morris,  142;  see  also  Duncan  r. 
Com.  6  Dana,  295.  But  conviction  of 
assault  is  no  bar  to  an  indictment  for 
riot    Freeland  v.  People,  16  HI.  880. 

u  State  V,  Townsend,  2  Barring. 
(Del.)  584. 

t;  State  v.  Benham,  7  Conn.  414; 
People  V,  Van  Keuzen,  5  Parker  C.  R. 
66.  Otherwise  as  to  stealing  and  re- 
ceiving the  same  goods ;  and  forging 
and  uttering  the  same  piece  of  money; 


Digitized  by 


Google 


BOOK  I.J 


AUTBEFOIS  ACQUIT. 


[§  665. 


the  acquittal,  in  one  case,  is  a  bar  to  the  other,  v^  But  where  the 
act  is  separable  into  two  distinct  branches,  as  where  a  man  at  the 
same  time  assaults  or  shoots  at  two  persons,  w  or  where  a  man 
simultaneously  steals  two  articles,  e.  ^.,  a  horse  and  a  saddle  to- 
gether, X  he  may  be  convicted  on  separate  indictments  for  each 
offence.  And  though  this  is  denied  when  the  articles  belong  to 
the  same  owner,  and  the  offence  is  continuous,  y  yet  a  second  con- 
viction has  been  held  good  when  the  owners  are  distinct,  z  Thus, 
in  Massachusetts,  where,  to  an  indictment  for  receiving  stolen 
goods  which  were  the  property  of  A.,  the  defendant  pleads  in  bar 
a  former  indictment,  conviction,  and  judgment  for  receiving  stolen 
goods,  the  property  of  B.,  and  then  alleges  that  the  two  parcels 
were  received  by  him  of  the  same  person,  at  the  same  time,  and 
in  the  same  package,  and  that  the  act  of  receiving  them  was  one 
and  the  same,  the  plea  is  insufficient,  a 

It  may  be  generally  said  that  the  fact  that  the  two  offences  form 
part  of  the  same  transaction  is  no  defence  when  the  defendant 
could  not  have  been  convicted,  at  the  first  trial,  on  the  indictment 
then  pending,  of  the  offence  charged  in  the  second  indictment,  d^ 

Upon  this  general  rule,  however,  a  qualification  has  been  some- 
times grafted,  viz.,  that  in  cases  of  felony,  where  one  of  the  of- 
fences is  a  necessary  ingredient  or  accompaniment  of  the  other,  and 


see  Foster  v.  State,  89  Ala.  229; 
Harrison  v.  State,  36  Ala.  248. 

v^  In  offences  against  concurrent  ju- 
risdiction, this  is  denied.  Moore  v.  II- 
ilinos,UHow.U.S.ld.  Ante,§547a, 
and  post,  §  1817  a. 

w  State  V.  Standifer,  5  Port.  523 ; 
Yaughan  v.  Com.  2  Ya.  Cases,  278 ; 
People  V.  Warren,  1  Parker  C.  C.  388; 
State  V.  Benham,  7  Connect.  414 ; 
Smith  V.  Com.  7  Grat.  598 ;  Sute  v. 
Fife,  1  Bailey,  1 ;  R  v.  Champneys,  2 
M.&R.  26;  contra,  State  v,  Damon,  2 
Tyler,  890;  SUte  v.  Fayetteville,  2 
Mnrphey,  ^71. 

X  1  Hale,  241;  R.  v.  Brettrel,  Car. 
&  M.  609 ;  Com.  v.  Andrews,  2  Mass. 
R.409;  State  v.  Thurston,  2  McMul- 
lan,  882.     See  fully,  post,  §  1817. 

y  State  v.  Nelson,  29  Maine,  829 ; 
State  r.  Williams,  10  Humph.  101; 


Lorton  v.  State,  7  Mo.  55;  see  par- 
ticularly, post,  §  1817 ;  Fisher  v.  Com. 
1  Bush  (Ky.),  211 ;  Jackson  v.  State, 
14  Ind.  827 ;  R.  v.  Knight,  L.  &  C.  378; 
9  Cox  C.  C.  489. 

z  Ihid.;  State  v.  Thurston,  2  Mc- 
MuUan,  882;  contra,  Lorton  t^.  State, 
7  Missouri,  55,  and  see  post,§  1817  a; 
ante,  §  891. 

a  Com.  V.  Andrews,  2  Mass.  Rep. 
409;  People  r.  Warren,  1  Parker  C. 
C.  888;  see  post,  §  1817. 

a^  Com.  V.  Bakeman,  105  Mass.  53. 
In  this  case  an  indictment  on  the  Mass. 
Gen.  Stat.  c.  68  §  108,  charging  that 
the  defendant  put  a  rail  across  a  rail- 
way track,  with  intent  to  obstruct  the 
passage  of  an  engine,  is  not  barred  by 
a  previous  acquittal  under  §  107  of  the 
same  act  for  obstructing  an  engine  by 
putting  a  rail  across  the  track. 
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where  the  state  has  selected  and  prosecuted  the  former  to  convio- 
tion,  there  can  be  no  further  prosecution  on  the  other,  b  Thus  it 
has  been  held  in  New  Jersey  that  where  a  man  bums  a  dwelling- 
house,  in  which  a  human  being  is  consumed,  and  has  been  con- 
victed of  arson,  he  cannot  afterwards  be  convicted  of  murder,  c 
And  it  has  been  ruled  in  North  Carolina,  that  a  conviction  for 
larceny  barred  an  indictment  for  robbery,  the  goods  being  the 
same.c?  But  these  cases  cannot  be  sustained  except  on  the  as- 
sumption that  on  the  first  trial  the  defendant  could  have  been  le- 
gally convicted  of  the  major  offence,  and  that  his  non-conviction 
was  equivalent  to  an  acquittal.  It  is  clear  that  after  a  conviction 
of  larceny,  on  an  indictment  for  larceny,  there  may  be  a  conviction 
of  burglary,  so  far  as  concerns  the  breaking ;  cP  and  in  respect  to 
burglarious  entries,  this  is  the  general  rule,  e 

*'  Where  concert,"  says  Gibson,  C.  J.,  "is  a  constituent  part 
of  the  act  to  be  done,  as  it  is  in  fornication  and  adultery,  a  party 
acquitted  of  the  major  cannot  be  indicted  for  the  minor.  If  it 
were  an  integral  offence,  and  not  an  int^ral  part  of  one,  he 


b  State  V.  Cooper,  I  Green  N.  J. 
361;  State  v.  Shephard,  7  Connect. 
54;  State  t^.  Lewis,  2  Hawks,  98; 
State  V.  Risher,  1  Richardson,  219; 
Com.  V.  Squires,  1  Met.  258.  On  this 
point,  Messrs.  Bennett  &  Heard  (2 
Lead.  Crim.  Cases,  556)  thus  speak :  — 

"  See  other  instances  in  State  v. 
Fayetteville,  2  Murphey,  871,  that  a 
town  bpund  to  keep  its  streets  in  re- 
pair could  not  be  separately  indicted 
for  several  defective  streets  on  the 
same  day;  and  Fiddler  v.  State,  7 
Humphreys,  508  (1847),  that  when  a 
statute  prohibited  betting  on,  or  run- 
ning a  horse-race,  that  a  person  who 
had  both  run  a  race  and  bet  upon  it, 
could  not  be  convicted  of  two  offences, 
because,  as  the  court  say,  he  could  not 
bet  unless  there  had  been  a  race,  and 
therefore  the  racing  was  a  necessary 
part  of  the  betting,  and,  having  been 
already  convicted  of  running  the  race, 
he  had  suffered  for  a  part  of  the 
other  crime,  and  could  not  be  indictea 
for  it  separately ;  a  mode  of  reasoning, 
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which,  if  sound,  would  overturn  many 
of  the  convictions  elsewhere  had. 

<'  In  State  v.  Benham,  7  Conn.  714 
(1829),  it  was  held  that  having  forged 
bank  notes  of  two  separate  banks  in 
one's  possession  at  the  same  time,  with 
intent  to  pass  them  as  genuine,  and  de- 
fraud such  banks,  constituted  but  one 
indivisible  offence;  and,  if  first  indicted 
and  convicted  for  passing  but  one  of 
such  notes,  the  defendant  could  not 
again  be  indicted  for  the  unlawful  pos- 
session of  the  other.  But  it  is  difficult 
to  reconcile  this  case  with  many  others, 
especially  Com.  v.  Andrews,  2  Mass. 
409;  B.  V.  Brettel,  1  Carrington  & 
Marshman,  609;  and  R.  v,  Champ- 
neys,  2  Moody  &  Robinson,  26.** 

c  State  V.  Cooper,  1  Green  N.  J. 
861.     Sed  quoRrej  see  §  568  a. 

d  State  V.  Lewis,  2  Hawks,  98; 
see  Roberts  t;.  State,  14  Georg.  8. 

rfi  State  w.  Warner,  14  Ind.  572; 
Wilson  V.  State,  24  Conn.  57.  See 
other  cases,  ante,  §  563. 

e  Ante,  §  563. 
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might  otherwise  be  conyicted  of  it,  though  he  had  been  before 
convicted  of  the  whole."  e^ 

Where  the  evidence  neeeaary  to  support  the  second  indictment 
would  have  been  sufficient  to  procure  a  legal  conviction  upon  the 
firsts  the  plea  is  generally  good^f  hut  not  othermse. 

§  565  a.  Nuisances.  —  Liquor  cases.  —  On  the  ground  above 
given,  an  acquittal  for  nuisance  in  keeping  a  tippling  house,  is  no 
bar  to  an  indictment  for  keeping  intoxicating  liquors  with  intent  to 
sell.  (/  And  so,  a  conviction  for  keeping  a  house  for  illegal  drink- 
ing, is  no  bar  to  a  prosecution  for  selling  intoxicating  liquors,  g^ 

An  acquittal  for  selling  to  a  ^^  person  unknown,"  such  acquit- 
tal resting  on  the  ground  that  the  person  was  known,  and  was 
A.  B.,  is  no  bar  to  a  subsequent  indictment  for  a  sale  to  A.  B.  A 

Specific  sales  of  liquor  are  indictable  under  one  statute,  after 
the  defendant  had  been  convicted  under  another  statute  of  being 
at  the  same  time  a  common  seller,  i 

Successive  sales  may  clearly  be  successively  prosecuted.^' 

§  566.  Rule  the  same  when  offences  are  of  different  grades.  — 
Even  where  the  first  trial  is  for  a  misdemeanor,  and  the  second 
for  a  felony,  the  test  holds  good  that  the  plea  is  sufficient  if  the 
evidence  requisite  to  support  the  -second  indictment  must  ne- 
cessarily have  supported  a  conviction  on  the  first.    Where  the 

e^   Shannon   p.   Commonwealth,   2    La.  Ann.  243.    See  to  this  effect,  2  N. 


Harris,  227.     See  post,  §  2657. 

/  People  V.  Barrett,  1  Johnson, 
66;  Com.  v.  Cunningham,  13  Mass. 
245  ;  Com.  v.  Tenney,  97  Mass.  50; 
Guedel  v.  People,  43  HI.  226 ;  Holt  v. 
Stote,.38  Ga.  187;  Hite  v.  State,  9 
Yerger,  357 ;  Com.  v,  Halstat,  2  Bos- 
ton Law  R  1 77 ;  Archbold's  C.  P.  by 
Jervis,  82;  Com.  v.  Cortis,  Thacher's 
C.  C.  202;  Com.  p.  Goodenough, 
Thacher's  C.  C.  132;  Gerard  v.  Peo- 
ple, 8  Scammon,  363 ;  State  v.  Ray, 
Rice,  1 ;  State  v.  Risher,  1  Richard- 
son, 219;  Com.  v.  Wade,  17  Pick. 
395 ;  Durham  r.  People,  4  Scam.  72 ; 
Price  V.  State,  19  Ohio,  423 ;  State  v. 
Birmingham,  1  Busbee,  120;  State  v. 
Revels,  Ibid.  201 ;  Keeler,  58;  1  Leach, 
448 ;  R.  V.  Embden,  9  East,  437;  Wil- 
son V,  State,  24  Conn.  37;  State  v. 
Reed,  12  Md.  263 ;  State  v.  Keogh,  13 


Y.  Rev.  St.  1856,  and  Canter  v.  Peo- 
ple, 38  How.  N.  Y.  Prac.  91. 

g  Com.  V.  McCauley,  105  Mass.  69. 
See  State  v,  Innes,  53  Me.  536 ;  Com. 
V.  Hardiman,  9  Allen,  487.  iPost,  § 
2443. 

g^  Com.  v.  Cutler,  9  Allen,  486; 
State  V.  Maher,  35  Me.  225  ;  but  see 
State  V.  Nutt,  28  Vt.  598.  Post,  §  2443. 

h  State  V.  Birmingham,  1  Busbee, 
120 ;  State  v.  Revels,  Ibid.  201.  Post,  § 
2443. 

t  State  V.  Coombs,  32  Maine,  529 ; 
State  V.  Maher,  35  Maine,  225 ;  U.  S. 
V,  Nickerson,  17  Howard  U.  S.  204; 
Roberts  v.  State,  14  Georgia,  8;  Mor- 
man  v.  State,  24  Miss.  54;  Heikes  v. 
Com.  2  Casey,  513. 

j  State  V.  Ainsworth,  11  Vt.  91; 
State  V.  Cassety,  1  Rich.  90.  Post,  § 
2443. 
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doctrine  of  merger  obtains,  the  eyidence  of  the  oonsammated 
felony  would  have  secured  an  acquittal  on  the  first  indictment, 
and  such  acquittal  would  have  been  no  bar. 

Thus,  it  has  been  said,  that  where  on  an  indictment  for  an  as- 
sault to  rob,  murder,  or  ravish,  the  felony  turned  out  to  have 
been  completed,  the  defendant's  acquittal,  which  the  court  would 
have  been  bound  to  direct,  would  have  been  no  bar  to  an  indict- 
ment for  the  felony,  k  So,  where  the  doctrine  of  merger  is  not 
held,  the  test  applies  equally,  since,  as  the  defendant  in  such 
case  could  have  been  convicted  of  the  attempt,  on  evidence  of 
the  felony,  the  felony  cannot  be  prosecuted,  after  acquittal  or 
conviction  of  the  attempt.  Thus,  as  has  been  seen,  where  a 
defendant  on  evidence  of  rape  is  tried  for  an  assault  with  intent 
to  ravish,  on  an  indictment  charging  rape,  the  jud^ent  is  a  bar 
to  a  subsequent  indictment  for  rape.  I 

§  666  a.  Larceny  and  minor  offences.  —  But  an  acquittal  for 
larceny  is  no  bar  to  an  indictment  for  detaining  the  same  goods  by 
false  pretences,  or  a  conspiracy  with  certain  other  co-defendants,? 
or  for  being  an  accessary  before  or  after  the  fact  to  the  stealing.  P 

§  667.  Convictions  of  collective  offence.  —  Sometimes,  however, 
when  the  defendant  has  been  convicted  of  a  collective  offence, 
and  has  been  adequately  punished,  or  when  the  same  result  has 
followed  on  his  conviction  of  one  of  several  component  offences, 
the  court  will  not  permit  him  to  be  further  pursued,  m  Thus  it 
has  been  said  that  where  defendants  are  bound  to  keep  the 
streets  of  an  incorporated  town  in  order,  and  several  streets  are 
presented  on  the  same  day,  and  several  bills  are  found,  a  convic- 
tion on  one  may  be  pleaded  in  bar  to  the  others,  n 

So  a  party  cannot  be  prosecuted,  under  the  act  of  Tennessee  of 
1833,  c.  10,  §  2,  for  betting  on  and  running  a  horse-race,  along  a 
public  road,  as  two  distinct  offences,  conviction  for  running  being  a 
good  bar  to  a  conviction  for  betting  on  the  same  identical  race,  o 

k  Com.  V.  Eingsbary,  5  Mass.  106 ;  ^  State  v.  Larkin,  49  N.   H.  36  ; 

Stater. Murray,  15  Maine,  100;  Com.  Foster  v.  State,  89  Alab.  229.     See 

V.  Parr,  5  Watts  &  Serg.  345;  People  §  552. 

17.  Mather,  4  Wend.  265.  m  See  State  v.  Nutt,  2S  Vt  598  ; 

I  State  V.  Shephard,  7   Conn.  54 ;  but  see  ante,  §  565  a, 

ante,  §  563.  n  State  v.  Fayetteville,  2  Murph. 

Z2  R.  V.  Henderson,  1  C.  &  M.  828 ;  371. 

Dominick  v.  State,  40  Ala.  680;  State  o  Fiddler  v.  State,  7  Humph.  508. 
V.  Sias,  17N.  H.  558. 
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§  667  a.  Cumulative  aasaults  and  murder.  —  Two  were  in- 
dicted in  England  for  having,  on  the  10th  November,  1849, 
assaulted  P.  They  pleaded  autrefois  acquit^  and  in  their  plea 
set  out  an  indictment  for  murder,  the  third  count  of  which  al- 
lied that  they  had  murdered  the  deceased,  by  beatings  on  the 
5th  November  and  1st  December,  1849,  and  1st  January,  1850, 
and  on  divers  other  days  between  the  5th  November  and  1st 
January  ;  and  the  plea  averred  that  the  assaults  charged  in  the 
second  indictment  were  identically  the  same  as  those  of  which 
they  had  been  acquitted  on  the  trial  of  the  first.  The  repli- 
cation was  that  the  prisoners  were  not  acquitted  of  the  felony 
and  murder,  including  the  same  identical  assaults  charged  in 
the  indictment.  On  the  first  trial  the  counsel  for  the  crown 
had  stated  the  assaults  as  conducing  to  the  death,  and  had  given 
them  in  evidence  to  sustain  the  charge  of  murder.  It  was 
proved,  however,  that  the  cause  of  death  was  a  blow  inflicted 
shortly  before  the  death  of  the  deceased,  which  occurred  on  the 
4th  January,  but  there  was  no  evidence  to  show  by  whom  the 
blow  was  struck,  and  the  prisoners  were  acquitted.  The  judge, 
on  the  second  trial,  told  the  jury,  that  if  they  were  satisfied  that 
there  were  several  distinct  and  independent  assaults,  some  or 
any  one  of  which  did  not  in  any  way  conduce  to  the  death  of  the 
deceased,  it  would  be  their  duty  to  find  the  prisoners  guilty. 
The  jury  found  the  prisoners  guilty :  It  was  held,  that  the 
conviction  was  right,  as  the  prisoners  could  not,  on  the  trial  for 
murder,  have  been  convicted,  under  7  Will.  4  &  1  Vict.  c.  83,  s.  11, 
of  the  assaults  for  which  they  were  indicted  on  the  second,  trial,  j? 

Asiault  and  subsequent  death.  —  Where,  after  a  conviction  of 
assault,  the  assaulted  person  dies,  the  conviction  of  assault  is  no 
bar  to  a  conviction  for  murder.  ]e?^ 

A  convict  is  liable  to  additional  punishment  for  a  third  offence, 
notwithstanding  he  has  been  sentenced  formerly  to  an  additional 
punishment  for  a  second  offence,  q 

§  568.  (a;.)  Practice  under  pleas  of  autrefois  acquit.  —  A  for- 
mer conviction  for  the  same  offence,  even  though  in  the  same 

p  K  V.  Bird,  T.  &  M.  437 ;  2  Den.  Wright  v.  State,  5  Ind.  527  ;  Bums  v. 

C.  C.  94  ;  5  Cox  C.  C.  11 ;  2  Eng.  L.  People,  1  Parker  C.  R.  182 ;  Com.  v. 

&  E.  448.  Boby,  12  Pick.  4?6. 

/>!  B.  V.  Salvi,  10  Cox  C.  C.  481,  n;  q  Plumbley  ».  Com.   2  Met.  AJ6  ; 

Com.  V.  Evans,  101  Mass.  25  ;  see  R.  Com.  v.  Mott,  21  Pick.  492. 
V,  Morris,   Law  Bep.   1   C.  C.   90  ; 
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court,  should  be  specially  pleaded.  It  cannot  be  put  in  evidence 
under  the  general  issue,  q^  or  avail  in  arrest  of  judgment,  r 

When  autrefoi%  acquit  and  not  guilty  are  pleaded  together,  the 
former  must  be  tried  first,  r^  In  strict  practice,  the  two  pleas 
cannot  be  concurrently  pleaded.  Autrefoi%  acquit  comes  first; 
and  if  determined  against  the  defendant,  he  then  pleads  over.t^ 
A  general  verdict  of  guilty  on  the  two  is  bad,^^  and  so  of  a  ver- 
dict upon  one  plea  alone,  r^ 

The  plea  must  consist  of  two  matters,  first  matter  of  record, 
to  wit:  the  former  indictment  and  acquittal,  and  the  circum- 
stances ;  second,  of  matters  of  fact,  to  wit :  the  identity  of  the 
person  acquitted,  and  the  fact  of  which  he  was  acquitted.  8  To 
support  the  first  matter,  it  is  necessary  to  show  that  the  defend- 
ant was  legally  acquitted  or  convicted  on  an  indictment  free  from 
error  in  a  court  having  jurisdiction,  t 

Should  such  be  the  fact,  the  prosecutmg  officer  may  tender  an 
issue  as  to  the  identity  of  the  defendant,  or  the  identity  of  the 
offence,  instead  of  to  the  existence  of  the  record,  u  The  burden 
of  the  issue  lies  upon  the  defendant,  v    To  prove  it,  he  has,  first. 


<^  Com.  V.  Cheeky,  107  Mass. 
228. 

r  State  v.  Barnes,  82  Maine  (2  Red.) , 
580 ;  State  I7.  Salge,  2  Nev.  821. 

r^  Com.  V.  Merrill,  8  Allen,  545 ; 
Foster  v.  State,  89  Ala.  229. 

r«  Ante,  §  680  a. 

r*  Mountain  v.  State,  40  Ala.  344. 

r*  Solliday  v.  Com.  4  Casey,  18; 
Nonemaker  v.  State,  84  Ala.  211. 
See  as  to  waiver,  Dominic  v.  State,  40 
Ala.  680. 

8  2  Hale  P.  C.  241 ;  Com.  r.  Myers, 
Gen.  Court  of  Virginia,  Nov.  T.  1811 ; 
8  Whealer's  C.  C.  550 ;  Hawk.  b.  2,  c. 
85,  8.  3  ;  Burn,  J.,  Indictment,  xi. ;  1 
M.  &  S.  188  ;  9  East,  488;  2  Leach, 
712;  4  Co.  Rep.  44  ;  Rocco  v.  State, 
87  Missis.  857. 

i  4  Black  Com.  885 ;  2  Hawk.  ch. 
85,  sect.  1 ;  see  for  forms  of  replication 
and  rejoinder,  Wh.  Free.  1155-6. 

u  As  to  identity  of  defendant,  see 
R.  V.  Crofts,  9  C.  &  F.  219  ;  as  to  iden- 
tity of  offence,  post,  §  569.  See  for 
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forms  of   pleas,  Wh.    Free,  as  fol- 
lows:— 

(1150)  Flea  of  autrefois  acquit. 

(1151)  Autrefois  acquit,  another  form. 

(1152)  Replication  to  same.  (To  be 
made  ore  tenus.) 

(1158)  Flea  that  defendant  was  duly 
charged,  examined,  and  tried  for  the 
murder  of  the  deceased  before  a 
court  legally  constituted,  and  upon 
this  trial  and  examination  was  duly 
and  legally  acquitted  of  the  said 
murder  and  felony  with  which  he 
stood  charged,  and  was  adjudged  by 
the  court  not  guilty  thereof. 

(1154)  Autrefois  convict,  plea  of,  where 
the  original  indictment,  on  which  the 
defendant  was  convicted,  was  one  for 
arson,  and  the  second  indictment  was 
for  murder  in  burning  a .  house 
whereby  one  J.  H.  was  killed,  &c 

(1155)  Replication  to  said  plea. 

(1156)  Rejoinder  to  said  replication. 

(1157)  Flea  of  once  in  jeopardy. 

V  2  Hale,  241 ;  State  i?.  Small,  81 
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to  prove  the  record ;  and  secondly,  to  prove,  orally  or  otherwise, 
the  averment  of  identity  contained  in  his  plea,  w 

Where  the  second  indictment  is  preferred  at  the  same  term, 
the  original  indictment  and  minutes  of  the  verdict  are  receivable 
in  evidence  in  support  of  the  plea  of  ymtrefotB  acquit^  without  a 
record  being  drawn  up.  a;  But  where  the  previous  acquittal 
was  at  a  previous  term  in  the  same  jurisdiction  or  in  a  difEerent 
jurisdiction,  it  can  only  be  proved  by  the  entire  record,  y 

§  569.  Unless  the  plea  on  its  face  shows  that  it  is  the  same 
offence  of  which  the  prisoner  was  before  acquitted,  the  plea  may 
be  demurred  to,  or  advantage  may  be  taken  of  it  upon  a  replica- 
tion of  md  tiel  record,  z 

Where  the  only  issue  is  the  identity  of  the  offences,  a  tech- 
nical difference  between  the  description  of  property  in  the  first 
indictment  and  the  second,  will  be  disregarded,  when  no  proof 
is  offered  as  part  of  the  prosecution  to  show  the  offence  was  the 
same,  a 

JParol  evidence  at  to  identity  of  offence.  —  Hence  in  cases  of  dis- 
pute, parol  testimony  is  admissible  to  prove  (what  the  records  can- 
not suflBciently)  show  that  the  offences  were  or  were  not  identical,  b 

Burden  of  proof  —  The  burden  of  proving  a  prior  conviction 
of  the  offence  charged  against  a  defendant  being  upon  him,  it  is 
not  shifted  hy  primd  facie  evidence  of  the  identity  of  an  offence 
of  which  he  has  been  previously  convicted  with  that  now  charged 
upon  him.  b^ 

§  670.  Where  four  persons  were  tried  for  rape,  upon  an  indict- 
ment containing  counts  charging  each  as  principal,  and  the 
others  as  aiders  and  abettors,  they  were  acquitted ;  and  it  being 
proposed  on  the  following  day  to  try  three  of  them  for  another 
rape  upon  the  same  person,  <?  they  pleaded  autrefois  acquit  to 

Missouri,  197 ;  Com.  v.  Daley,  4  Gray,  State  v,  Andrews,  27  Mo.  267 ;  Porter 

209.    Post,  §  569.  V.  State,  17  Ind.  415 ;  Com.  v.  Dillane, 

to  See  2  Russ.   721,  n.;   State  v.  11  Gray,  67 ;  R.  v.  Bird,  2  Den.  C.  C. 

Thornton,  37  Mo.  860.  94 ;  5  Cox  C.  C.  20  ;  supra,  §  567. 

X  R.  V.  Parry,  7  C.  &  P.  886.  b^  Com.  v.  Daley,  4  Gray  (Mass.), 

y  R.  V.  Bowman,  6  C.  &  P.  101,  209 ;  see  2  Hale,  241 ;  State  v.  Small, 

337.  31  Mo.  197;.  State  v,  Thornton,  37 

2  Hite  V.  State,  9    Yerger,    857 ;  Mo.  360. 

McQuoid  V.  People,  3  Gilmore,  76.  c  The    second     indictment    bcin^; 

a  People  V.  McGowan,  17  Wendell,  exactly  the  same  as  the  first,  with 

386.  the  omission  only  of  the  fourth  pris- 

b  Duncan  v.   Com.  6  Dana,   295;  oner. 
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the  second  indictment,  averring  the  identity  of  the  offences,  and 
to  this  plea  there  was  a  replication  that  the  offences  were  dif- 
ferent. The  prisoners'  counsel  put  in  the  commitment  and  the 
former  indictment,  and  also  the  minutes  of  the  former  acquittal 
written  on  the  indictment.*  On  this  evidence  the  jury  found  that 
the  offences  were  the  same ;  and  it  being  referred  for  the  opinion 
of  the  judges  whether  there  was  any  evidence  to  justify  and 
support  the  verdict,  and  if  not,  whether  such  verdict  was  final, 
and  operated  as  a  bar  to  any  further  proceedings  by  the  crown 
upon  the  second  indictment,  the  court  held,  that  the  verdict  of 
the  jury  was  final,  and  the  prisoners  were  discharged,  d 

Form  of  conclusion  of  replication  to  plea.  —  Wherever  the 
offences  charged  in  the  two  indictments  are  capable  of  being 
legally  identified  as  the  same  offence  by  averments,  it  is  a  ques- 
tion of  fact  for  a  jury  to  determine  whether  the  averments  be 
supported,  and  the  offences  be  the  same.  In  such  cases  the 
replication  ought  to  conclude  to  the  country.  But  when  the 
plea  of  autrefois  acquit  upon  its  face  shows  that  the  offences  are 
legally  distinct,  and  incapable  of  identification  by  averments,  as 
they  must  be  in  all  material  points,  the  replication  of  nul  tiel 
record  may  conclude  with  a  verification.  In  the  latter  case, 
the  court,  without  the  intervention  of  a  jury,  may  decide  the 
issue. « 

Where  replication  i%  fraud.  —  Where  the  former  conviction 
was  effected  by  fraud,  the  plea  of  autrefois  convict^  in  such  case, 
being  replied  to  specially,  the  replication,  which  sets  forth  such 
fraudulent  prosecution  and  conviction  being  well  drawn,  is  a  suf- 
ficient answer  to  the  defendant's  plea,  and  should  be  adjudged 
good  on  demurrer./ 

§  671.  Cases  of  practice  under  plea  and  replication.  —  To  an 
indictment  for  larceny  in  a  dwelling-house,  the  defendant  pleaded 
a  former  conviction  of  pilfering,  on  a  complaint  before  a  police 
court,  averring  that  the  articles  and  the  stealing  mentioned  in 

d  R.  V.  Parry, .  7  Car.  &  P.  836.  evidence ;   therefore,  the  court  may 

Ante,  §  562  a.  charge  the  jury  that  the  pleas  are  not 

e  Hite  v.  State,  9  Yerger,  357.    It  sustained  by  the  proof  when  that  is 

is  the  duty  of  the  court  to  declare  the  the  fact.    Martlia  v.  State,  26  Ala. 

legal  effect  of  a  record  which  is  of-  72;  see  Foster  t\  State,  39  Ala.  22 J; 

"ered  to  sustaun  the  plea  of  autrefois  State  v,  fhyces,  86  Vt.  667. 

actfuii  or  discontinuance,  and  the  rec-  /  Com.  r.  Jackson,  2  Virg.  C.  601 ; 

ord  itself  cannot  be  gainsaid  by  parol  State  v.  Brown,  16  Conn.  54. 
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the  indictment  were  the  same  mentioned  in  said  complaint,  and 
that  the  police  court  had  jurisdiction  of  the  offence.  The  repli- 
cation averred  that  the  stealing  charged  in  the  said  complaint 
was  a  larceny  in  the  dwelling-house,  which  was  a  high  and 
a^ravated  crime,  and  that  the  police  court  had  not  jurisdic- 
tion thereof.  The  rejoinder  traversed  the  several  averments  in 
the  replication.  It  was  held,  on  special  demurrer,  that  the 
rejoinder  was  good,  being  neither  a  departure,  nor  double,  and 
that  though  the  plea  was  defective  in  form,  for  not  directly 
traversing  the  charge  of  larceny  in  a  dwelling-house,  yet  that 
the  defect  was  cured  by  the  pleading  over.^  The  proper  plea 
would  have  been  former  conviction  of  the  larceny,  and  not  guilty 
of  the  residue  of  the  charge.  A  A  party  being  indicted  for  a 
misdemeanor,  pleaded  a  former  acquittal,  but  his  counsel  could 
not  find  the  record,  nor  could  the  solicitor  general  find  the  former 
indictment.  The  court  ordered  the  trial  to  proceed,  and  the 
prisoner  was  found  guilty.  Afterwards  the  former  indictment 
and  record  of  acquittal  were  found,  the  two  indictments  being 
identical,  with  the  exception  that  in  the  former  the  oflEence  was 
charged  on  the  Ist  of  June  instead  of  May,  and  the  words  *'  a 
wagoner"  were  added  to  the  description  of  a  negro.  It  was  held 
that  there  could  be  no  doubt  of  the  identity  of  the  oflfence,  and  a 
new  trial  must  be  granted  notwithstanding  the  laches  of  counsel,  i 
Where,  to  an  indictment,  the  defendant  pleaded  autrefois  convict^ 
and  not  guilty,  which  pleas  were  both  submitted  to  the  jury  at 
the  same  time,  and  the  jury  found  a  verdict  of  guilty,  but  ren- 
dered no  verdict  on  the  first  plea,  a  judgment  entered  on  the 
verdict  was  held  erroneous.y 

In  Massachusetts,  by  Gen.  Stat.  1864,  c.  250,  §  4,  it  is  sufficient 
in  autrefois  acquit  or  convict  to  set  forth  simply  a  prior  lawful 
acquittal  or  conviction. 

§  572.  (y.)  Judgment  on  a  plea  of  autrefois  acquit  —  When 
the  plea  of  autrefois  acquit  or  convict  is  determined  against  the 
defendant,  in  this  country  in  most  cases  he  is  allowed  to  plead 
over,  and  to  have  his  trial  for  the  offence  itself.  I    In  England, 

g  Com.  V.  Curtis,  11  Pick.  184.  Fenn.  State  R.  14.     See  this  point 

h  Ibid.  fulljr  discussed,  ante,  §  580  a. 

t  Dacy  17.  State,  17  Geo.  489.  /  Barge  r.  Com.  8  Penrose  &  Watts, 

j  Soliday  v.  Com.   (4    Casey)   28     262 ;  Com.  v,  Goddard,  18  Mass.  455  ; 

Foster  v.  Com.  8  Watts  &  S.  77 ;  Him 
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however,  though  this  is  allowed  in  felonies,  it  is  not  in  misde- 
meanors. 971  Of  the  injustice  of  this  distinction  a  pregnant  illus- 
tration is  found  in  a  case  which,  in  1850,  attracted  great  atten- 
tion in  England,  n  On  the  plea  of  autrefois  acquit  to  an  assault, 
issue  was  taken  by  the  crown,  and  after  verdict,  judgment  en- 
tered against  the  prisoner,  who  was  thereupon  sentenced  to  hard 
labor  for  two  years.  In  pronouncing  sentence,  Martin,  B.,  did 
not  hesitate  to  express  his  compunctions  at  sentencing  a  man  for 
an  offence  for  which  he  was  never  tried.  "  I  cannot  but  feel," 
he  said,  addressing  the  prisoner,  ^^  that  you  stand  in  the  condition 
of  persons  whose  case  has  not  been  heard.  If  you  wish  me  to 
postpone  the  sentence,  I  will  do  so.  I  feel  it  to  be  a  great  hard- 
ship that  the  prisoners  should  be  punished  without  a  trial,  and 
with  no  opportunity  given  to  them  of  answering  or  explaining  the 
charge  laid  against  them."(>  It  was  the  hardship  of  a  judge  thus 
sentencing  a  man  of  whose  guilt  he  knew  nothing,  that  led  Judge 
Grier  and  Judge  Kane,  in  the  U.  S.  circuit  court  in  Philadelphia, 
to  decline  sentencing  a  man  who  had  been  convicted  capitally  be- 
fore Judge  Randall,  the  district  judge,  who  since  the  conviction 
and  the  application  for  sentence  had  died.^  This  difficulty,  how- 
ever, has  not  deterred  the  supreme  court  of  New  York  from  hold- 
ing that  where,  in  an  inferior  tribunal,  judgment  against  the 
people  had  been  entered  on  a  demurrer,  on  reversing  the  judg- 
ment, they  would  not  permit  the  defendant  to  withdraw  his  de- 
murrer, but  would  sentence  him  themselves,  q 

Where  the  state  demurs  to  the  plea  of  autrefois  convict  to  an  in- 
dictment for  a  capital  felony,  and  the  demurrer  is  overruled,  the  de- 
fendant is  not  entitled  to  be  discharged,  and  the  state  may  rejoin,  r 

In  cases,  where  the  defendant  pleads  over  to  the  felony  at  the 
same  time  with  the  issue  in  the  plea  of  autrefois  acquit^  the  jury 
are  charged  again  to  inquire  of  the  second  issue,  and  the  trial 
proceeds  as  if  no  plea  in  bar  had  been  pleaded,  s 

V.  State,  1  Ohio  St.  R.  16.    See  ante,  p  U.  S.  v.  Harding,  6  P.  L.  J.  14. 

§  528-9,  530  a.  q  People  v.  Taylor,  S  Denio,  91. 

m  R.  V.  Gibson,  8  East,  107 ;  R.  v.  See  State  v.  Green,  16  Iowa,  239 ;  and 

Taylor,  3  B.  &  C.  502  ;  S.  C.  6  Dow.  see  ante,  §  628. 

&  R.  422.    See  fully,  ante,  §  530  a.  r  State  v.  Nelson,  7  Ala.  610 ;  ante, 

n  R.V.  Bird,  15  Jur.  193;  2  Eng.  §528. 

L.  &  E.  R.  448  f  2  Den.  C.  C.  94 ;  5  a  R.  v.  Vandercomb,  2  Leach,  708 ; 

Cox  C.  C.  20 ;  ante,  §  528.  R.  v.  Cogan,   1   Leach,  448 ;  R.  v. 

0  Ibid.  531.  Sheen,  2  C.  &  P.  635 ;  ante,  §  530  a. 
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A  novel  assignment  is  not  admissible  in  a  criminal  case,  and  tlie 
proper  and  only  mode  of  replying  to  a  plea  t)f  -a  former  conviction 
is  to  traverse  the  alleged  identity,  t 

6.   Once  in  Jeopardy,  u 

§  573.  (a.)  Constitutional  provision. —  By  the  Constitution  of 
the  United  States  it  is  provided :  "  Nor  shall  any  person  be  sub- 
ject for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  and 
limb ; "  t;  and  the  same  restriction,  taken  from  the  federal  con- 
stitution, exists  in  the  constitutions  of  most  of  the  states.  Whether 
this  amounts  to  anything  more  than  the  common  law  doctrine  in 
volved  in  the  plea  of  autrefois  acquit^  has  beeh  much  doubted. 
What  that  doctrine  is  has  been  already  stated.  It  is  founded,  to 
adopt  the  summary  of  Mr.  Chitty,  upon  the  principle  that  no  man 
shall  be  placed  in  peril  of  legal  penalties  more  than  once  upon  the 
same  accusation,  w  It  has,  therefore,  been  generally  agreed,,  that 
where  a  man  has  once  been  pronounced  **  not  guilty"  on  a  valid 
indictment  or  appeal,  he  cannot  afterwards  be  indicted  again  upon 
a  charge  of  having  committed  the  same  supposed  offence,  a?  At 
common  law,  as  has  been  seen,  it  means  nothing  more  than  that 
when  there  has  been  a  final  verdict,  either  of  acquittal  or  convic- 
tion, on  an  adequate  indictment,  the  defendant  cannot  a  second 
time  be  placed  in  jeopardy  for  the  particular  offence ;  and  at  the 
first  gl^ce  the  constitutional  provision  appears  nothing  more  than 
a  solemn  asseveration  of  the  common  law  maxim,  y  In  the  lead- 
ing cases  oj^  Richard  and  William  Vaux,  reported  in  4  Coke,  44, 
it  was  held,  "  that  the  reason  of  autrefois  acquit  was  because  the 
maxim  of  the  common  law  is,  that  the  life  of  a  man  shall  not  be 
twice  put  in  jeopardy  for  one  and  th^same  offence ;  and  that  is 
the  reason  and  cause  why  autrefois  acquitted  or  convicted  of  the 
same  offence  is  a  good  plea ;  yet  it  is  intended  of  a  lawful  acquit- 
tal or  conviction,  for  if  the  conviction  or  acquittal  is  not  lawful, 
his  life  was  never  in  jeopardy ;  and  because  the  indictment  in  this 
case  was  insufficient,  for  this  reason,  he  was  not  legitimo  modo  ac- 

i  Dancan  v.  Com.  6  Dana,  295.  2  Hawk.  c.  85, 8.  I.    Post,  §  591,  3168, 

ti  See,  for  plea  of  "  Once  in  Jeop-  8305. 

ardy,"  Wharton's  Free.   1157.     See,  x  2  Hawk.  c.  35,  s.  1;  4  Bla.  Com. 

alfio,  this  subject  further  examined,  835.   For  English  rule,  see  post,  §591. 

post,  §  3168,  8305.  y   Ned  v.  State,  7  Porter,  188;   U. 

V  Const.  U.  S.  Amend,  art.  5.  S.  v,  Gibert,  2  Sumner,  41. 

ID  4  Co.  Rep.  40;  4  Bla.  Com.  385 ; 
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quietatuB^^^  &c,  "  Thus  we  eee,"  says  Mr.  Justice  Story,  in  oom- 
menting  on  this  case,  ^^  that  the  maxim  is  imbedded  in  the  very 
elements  of  the  common  hbw ;  and  has  been  uniformly  construed 
to  present  an  insurmountable  bar  to  a  second  prosecution,  where 
there  has  once  been  a  verdict  of  acquittal  or  conviction  r^ularly 
had  upon  a  sufficient  indictment.  2; 

§  574.  (6.)  Constructian  given  by  the  several  courts.  —  In  this 
country,  the  constitutional  provision  has,  in  some  instances,  been 
construed  to  mean  more  than  the  common  law  maxim,  and  in 
several  of  the  states  it  has  been  held  that  where  a  jury  in  a  cap- 
ital case  has  been  discharged  without  consent  before  verdict,  after 
having  been  sworn  and  charged  with  the  offence,  the  defendant, 
under  certain  limitations,  may  bar  a  second  prosecution  by  a 
special  plea  setting  forth  the  fact  that  his  life  has  already  been 
put  in  jeopardy  for  the  same  offence,  a  The  cases  may  be  placed 
in  two  general  classes:  First.  Where  any  separation  of  the 
jury,  except  in  case  of  such  violent  necessity  as  may  be  considered 
the  act  of  God,  is  held  a  bar  to  all  subsequent  proceedings.  Sec- 
ondly. Where  it  is  held  that  the  discharge  of  the  jury  is  a 
matter  of  sound  discretion  for  the  court,  and  that  when,  in  the 
exercise  of  a  sound  discretion,  it  takes  place,  it  presents  no  im- 
pediment to  a  second  trial,  b 

§  675.  The  first  view  has  been  taken  by  the  courts  of  Penn- 
sylvania, Virginia,  North  Carolina,  California,  Tennessee  and, 
to  a  certain  extent,  of  Alabama. 

Pennsylvania.  —  In  1822,  the  question  was  brought  before  the 
supreme  court  of  Pennsylvania  (a  state  whose  constitution  con- 
tains a  provision  precisely  the  same  as  that  in  the  Constitution 
of  the  United  States),  in  ^  case  where  the  defendant  pleaded 
specially,  that  the  jury  had  been  discharged  on  a  former  trial  be- 
cause they  were  unable  to  agree.  The  court  held,  that  the  dis- 
charge of  the  jury,  because  they  could  not  agree,  was  unlawful, 
and  was  not  a  case  of  necessity  within  the  meaning  of  the  rule 
on  the  subject.     Chief  Justice  Tilghman  said,  where  a  party  ^'  is 

z  U.  S.  r.  Gibert,  2   Sumner,  42.  1  Hajrw.  241;  Spier's  case,  iDeTereuz, 

See,  for  a  learned  article  on  this  head,  491 ;  Ned  v.  State,  7  Porter,  187. 

4  Western  Law  Journal,  97.  b  For  a  discussion  of  the  general 

a  William's   case,  ,2    Grat  567  ;  question  how  far  a  jury  may  be  al- 

Com.  V.  Cook,  6  S.  &  R.  577 ;  Com.  v.  lowed  to  separate,  see   post,  §  3111, 

Clue,  SBawle,  498;  State  v.  Garrigues,  &c. 
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tried  and  acquitted  on  a  bad  indictment,  he  may  be  tried  again, 
because  his  life  was  not  in  jeopardy.  The  court  could  not  have 
given  judgment  against  him,  if  he  had  been  convicted.  But 
where  the  indictment  is  good,  and  the  jury  are  charged  with  the 
prisoner,  his  Hfe  is  undoubtedly  in  jeopardy  during  their  delib- 
eration. I  grant  that  in  case  of  necessity  they  (the  jury)  may  be 
discharged ;  but  if  there  be  an3rthing  short  of  absolute  necessity, 
how  can  the  court,  without  violating  the  constitution,  take  from 
the  prisoner  his  right  to  have  the  jury  kept  together  until  they 
have  agreed,  so  that  he  may  not  be  put  in  jeopardy  a  second 
time  ?  "  Duncan,  J.,  in  the  ca^e,  in  conmienting  on  the  position 
taken  in  People  v.  Goodwin,  hereafter  to  be  cited,  said  :  ^^  I  feel 
a  strong  conviction  that  the  construction  here  [there]  given  to 
this  provision  of  the  Constitution  of  the  United  States,  engrafted 
into  the  constitutions  of  Delaware,  Kentucky,  and  Tennessee,  and 
made  an  article  in  the  bill  of  rights  of  this  state,  is  not  the  true 
one ;  and  that  the  provision,  that  no  person  can  be  put  twice  in 
jeopardy  of  Hfe  and  limb,  means  something  more  than  that  he 
shall  not  be  twice  tried  for  the  same  offence.  It  is  borrowed 
from  the  common  law,  and  a  solemn  construction  it  had  received  in 
the  courts  of  common  law  ought  to  be  given  it.  This  is  not  the 
signification  of  the  words  in  their  common  use,  nor  in  their  gram- 
matical or  legal  sense.  *  Twice  put  in  jeopardy,'  and  ^  twice  put 
on  trial,'  convey  to  the  plainest  understanding  different  ideas. 
There  is  a  wide  difference  between  a  verdict  given  and  a  jeop- 
ardy of  a  verdict.  Hazard,  peril,  danger  of  a  verdict,  cannot 
mean  a  verdict  given.  Whenever  the  jury  are  charged  with  a 
prisoner,  where  the  offence  is  punishable  by  death,  and  the  indict- 
ment is  not  defective,  he  is  in  jeopardy  of  life."  It  was  accord- 
ingly held,  that  in  that  case,  the  jury  having  been  discharged 
without  giving  any  verdict,  without  absolute  necessity,  the 
prisoner  was  not  liable  to  be  tried  again,  e 

In  1831,  in  a  case  where  the  defendant  interposed  a  similar 
plea,  the  doctrine  was  pushed  by  the  same  court  still  further. 
It  was  argued  by  Gibson,  C.  J.,  with  his  usual  vigor,  that  "  no 
discretionary  power  whatever  exists  with  the  court  in  such  a 
case  to  discharge."  "  Why  it  should  be  thought,"  he  said, 
^^  that  the  citizen  has  no  other  assurance  than  the  arbitrary  dis- 

c  Com.  V.  Cook,  6  Serg.  &  Rawle,  Harris,  12.  Post,  §  590,  8168,  8288, 
577;  but  see  Com.  v,  McFadden,  11     S808. 
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cretion  of  the  magistrate,  for  the  enforcement  of  the  constitu- 
tional principle  which  protects  him  from  being  twice  pnt  in 
jeopardy  of  life  or  member  for  the  same  offence,  I  am  at  a  loss 
to  imagine.     If  discretion  is  to  be  called  in,  there  can  be  no 
remedy  for  the  most  palpable  abuse  of  it,  bat  an  interposition  of 
the  power  to  pardon,  which  is  obnoxious  to  the  very  same  objec- 
tion.    Surely  every  right  secured  by  the  constitution  is  guarded 
by  sanctions  more  imperative.     But  in  those  states  where  the 
principle  has  no  higher  sanction  than  what  is  derived  from  the 
common  Jaw,  it  is  nevertheless  the  birthright  of  the  citizen,  and 
consequently  demandable  as  such*     But  a  right  which  depends 
on  the  will  of  the  magistrate,  is  essentially  no  right  at  all ;  and 
for  this  reason  the  common  law  abhors  the  exercise  of  a  dis- 
cretion in  matters  that  may  be  subjected  to  fixed  and  definite 
rules.     I  take  it  on  grounds  of  reason  as  well  as  authority,  then, 
that  a  prisoner  of  whom  a  jury  have  been   discharged  before 
verdict  given,  may,  by  pleading  the  circumstances  in  bar  of  an- 
other trial,  appeal  from  the  order  of  the  court  before  which  he 
stood,  to  the  higJiest  tribunal  in  the  land.     Nor  do  I  understand 
how  he  shall  be  said  not  to  have  been  in  jeopardy  before  the 
jury  have  returned  a  verdict  of  acquittal.     In  the  legal,  as  well 
as  the  popular  sense,  he  is  in  jeopardy  the  instant  he  is  called 
to  stand  on  his  defence  ;  for  from  that  instant,  every  movement 
of  the  commonwealth  is  an  attack  on  his  life  ;  and  it  is  to  serve 
him  in  the  hour  of  his  utmost  need  that  the  law  humanely  adds 
to  the  joinder  of  the  issue,  a  prayer  for  safe  deliverance.     The 
argument  must,  therefore,  be,  that  he  is  not  put  out  of  jeopardy 
unless  by  a  verdict  of  acquittal ;  and  that  to  try  him  a  second 
time,  having  remained  in  jeopardy  all  along,  is  not  to  put  him  in 
jeopardy  twice.     In  this  aspect  it  must  be  obvious  that  the  argu- 
ment is  an  assumption  of  the  whole  ground  in  dispute.     If  the 
prisoner  has  been  illegally  deprived  of  the  means  of  deliverance 
from  jeopardy,  every  dictate  of  justice  requires  that  he  be  placed 
on  ground  as  favorable  as  he  could  possibly  have  attained  by 
the  most  fortunate  determination  of  the  chances."  d 

In  a  later  case  (April,  1851),  however,  where  the  jury  were 
allowed  to  separate  by  consent,  after  being  sworn,  but  before 
the  case  was  opened,  the  court,  while  reversing  the  judgment, 
remanded  the  prisoner  for   another  trial,  e     "  The  law  is  un- 

d  Com.  V.  Clue,  S  Rawle,  498.  e  PeifTer  v.  Com.  3  Harris,  468. 
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doubtedly  settled,"  said  Gibson,  C.  J.,  "  that  a  prisoner's  consent 
to  the  discharge  of  a  previous  jury  is  an  answer  to  a  plea  of  a 
former  acquittal." 

It  has  since  been  held  that  the  plea  of  "  once  in  jeopardy  for 
the  same  offence,"  will  not  avail  where  the  jury  were  discharged 
on  account  of  disagreement,  in  a  charge  of  burglaiy.  e^ 

§  576.  Virginia.  —  In  Virginia,  mere  inability  to  agree  is  not 
such  a  necessity  as  will  justify  the  court  in  discharging  a  jury, 
and  in  such  case  the  defendant  cannot  be  again  put  in  jeopardy ;/ 
though  where,  after  nine  days'  confinement,  one  of  the  jurors 
suffered  materially  in  health,  it  was  held  the  jury  were  properly 
discharged,  and  the  second  trial  was  regular,  g 

§  577.  North  Carolina.  —  The  same  question  came  before  the 
supreme  court  of  North  Carolina,  in  a  very  early  case,  h  and 
again  at  a  much  later  period,  i  where  it  was  alleged  that  the 
jury  in  a  capital  case  had  been  discharged  without  legal  neces- 
sity, having  given  no  verdict.  The  court  held  that  the  prisoner 
could  not  be  again  tried.  On  the  last  occasion  the  cases  in  the 
supreme  courts  of  Massachusetts,  New  York,  and  Pennsylvania 
wer6  cited ;  and  the  court  adopted  that  of  the  supreme  court 
of  Pennsylvania,  and  affirmed  the  exposition  of  the  clause  given 
by  that  court,  that  no  man  shall  be  twice  put  in  jeopardy,  &c., 
for  the  same  offence.  Hall,  J.,  said :  "  When  the  jury  were  thus 
charged  with  the  prisoner,  he  certainly  stood  upon  his  trial ;  his 
life  was  jeopardized."  And  he  afterwards  proceeded  to  the  ex- 
ceptions of  a  discharge  fi*om  necessity,  and  when  the  indictment 
is  bad.  Taylor,  C.  J.,  delivered  a  more  elaborate  opinion,  argu- 
ing that  "  twice  put  in  jeopardy,"  and  "  twice  put  on  trial," 
convey  to  the  mind  several  and  distinct  meanings ;  "  for  we  can 
readily  understand  how  a  person  has  been  in  jeopardy,  upon 
whose  case  the  jury  have  not  passed.  The  danger  and  peril  of 
a  verdict  do  not  relate  to  a  verdict  given.  When  the  jury  are 
empanelled  upon  the  trial  of  a  person  for  a  capital  offence,  and 
the  indictment  is  not  defective,  his  life  is  in  peril  or  jeopardy, 
and  continues  so  throughout  the  trial."  It  was  ruled  that  the 
provision  of  the  constitution,  "  that  no  person  shall  be  subject 

e^  McCreary  v.   Com.    29    Penn.        g  Com.  v.  Fells,  9  Leigh,  618.' 
State  R.  323.  h  State  r.  Garrigues,  1  Hayw.  241. 

/   Williams  v.   Com.    2   Grattan,        i  Spier's  case,  1  Uever.  491. 
568. 
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for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb," 
not  only  forbids  a  second  trial  for  the  same  offence  after  an 
acquittal,  but  also  where  the  jury  have  been  once  charged  upon 
a  perfect  indictment,  and  were  not  prevented  from  returning  a 
verdict  by  the  act  of  God,  or  at  the  request  of  the  prisoner ; 
and,  therefore,  where  a  jury  were  charged  with  the  trial  of  a 
prisoner  for  murder,  and  before  they  returned  their  verdict  the 
term  of  the  court  expired,  and  the  jury  separated,  it  was  held, 
that  the  prisoner  could  not  be  tried  again,  y  In  a  still  later 
case  in  the  same  state,  it  was  held  that  a  jury,  charged  in  a 
capital  case,  cannot  be  discharged  before  returning  the  verdict 
at  the  discretion  of  the  court ;  they  cannot  be  discharged  with- 
out the  prisoner's  consent,  but  for  evident,  urgent,  overruling 
necessity,  arising  from  some  miatter  occurring  during  the  trial 
which  was  beyond  human  foresight  and  control ;  and,  generally 
speaking,  such  necessity  must  be  set  forth  in  the  record,  k 

§  578.  Tennessee.  —  In  Tennessee,  on  the  first  examination  of 
the  subject,  it  appears  to  have  been  held.  Peck,  J.,  dissenting, 
that  it  was  discretionary  in  the  court,  even  in  capital  cases,  to 
discharge  the  jury ;  I  but  that  opinion  was  subsequently  re- 
viewed in  a  case  of  great  deliberation.  In  the  latter  case,  m 
the  jury  were  empanelled  on  Thursday  evening,  at  two  o'clock ; 
they  came  in  once  or  twice  during  the  same  evening,  and  de- 
clared that  they  could  not  agree  ;  they  were,  however,  kept  to- 
gether all  night  by  the  court,  and  at  nine  o'clock  the  next  morning, 
upon  their  declaring  they  could  not  agree,  the  court  discharged 
them.  The  term  was  not  concluded  until  the  next  day  (Satur- 
day). It  was  held,  that  this  was  not  such  a  case  of  necessity 
as  authorized  the  court  to  discharge  them.  It  was  out  of  the 
power  of  the  court,  it  was  said,  to  discharge  them  without  con- 
sent, except  in  case  of  sickness^  insanity^  or  exhaustion^  among 
themselves. 

Alabama.  —  In  Alabama,  after  a  careful  review  of  the  subject, 

j  Spier's  case,  1  Dever.  491.    ,0n  162;  see,  also,  State  v.  Prince,  63  N. 

this  express  point  the  courts  of  South  C.  528 ;    State  v,  Ahnan,   64   N.  C 

Carolina,  Indiana,  and  Alabama,  have  864. 

ruled  differently.     Powell  v.  State,  19  /  State  v.  Waterhouse,  1   Mart  & 

AlaV.   677;  Wright  v.  State,  5  Ind.  Yerger,  278. 

290;  State  v,  McLemore,  2  Hill  S.  C.  m  Mahala  v.  State,  10  Yerger,  532; 

680;  see  post,  §  3168,  3283,  3305.  see  State  v.  Rankin,  4  Cold.  (Tenn.) 

k  State  V.  Ephraim,  2  Dev.  &  Bat.  145,  cited  ante,  §  541. 
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the  following  points  were  made :  1st.  That  courts  have  not,  in 
capital  cases,  a  discretionary  authority  to  discharge  a  jury  after 
evidence  given ;  2d.  That  a  jury  is,  ipso  facto^  discharged  by 
the  determination  of  the  authority  of  the  court  to  which  it  is 
attached ;  3d.  That  a  court  does  possess  the  power  to  dis- 
charge, in  any  case  of  pressing  necessity,  and  should  exercise  it 
whenever  such  a  case  is  made  to  appear;  4th.  That  sudden 
illness  of  a  prisoner  or  a  juror,  so  that  the  trial  cannot  proceed, 
are  ascertained  cases  of  necessity,  and  that  many  others  exist, 
which  can  only  be  defined  when  particular  cases  arise ;  5th. 
That  a  court  does  not  possess  the  power,  in  a  capital  case,  to 
discharge  a  jury  because  it  cannot  or  will  not  agree ;  n  6th. 
That  therefore  the  unwarrantable  discharge  of  a  jury,  after  the 
evidence  is  closed  in  a  capital  case,  is  equivalent  to  an  acquit- 
tal. 0  In  the  same  state  where,  after  a  trial  is  \50mmenced, 
the  judge  withdraws  and  the  trial  is  completed  by  another  judge, 
and  the  judgment  is  reversed  for  that  cause,  the  prisoner  cannot 
be  said  to  have  been  in  jeopardy,  and  he  may  be  tried  again ; 
and  this  although  the  judgment  of  reversal  does  not  award  a 
ventre  de  novo.p 

California.  —  In  California  it  is  held  that  a  discharge,  without 
the  prisoner's  consent,  unless  from  a  legal  necessity,  or  from 
cause  beyond  the  control  of  the  court,  such  as  death,  sickness,  or 
insanity  of  some  one  of  the  jury,  of  the  prisoner,  or  of  the  court, 
protects  the  defendant  from  a  re-trial,  q 

§  580.  Courts  in  which  the  discharge  of  the  jury^  when  it 
takes  place  in  the  exercise  of  a  sound  discretion^  is  no  bar  to  a 
second  trial,  —  This  is  substantially  the  view  of  the  supreme 
court  of  the  United  States,  of  Washington,  J.,  Story,  J.,  and 
McLean,  J.,  sitting  in  their  several  circuits ;  and  of  the  courts 
of  Massachusetts,  New  York,  Iowa,  Maryland,  Ohio,  Indiana, 
Georgia,  Missouri,  Illinois,  Kentucky,  Texas,  and  Mississippi. 

"  It  is  contended,"  said  Washington,  J.,  in  a  case  where  the 
jury,  on  a  homicide  trial,  had  been  discharged  in  consequence 
of  the  alleged  insanity  of  one  of  them,  "that  although  the  court 
may  discharge  in  cases  of  misdemeanor,  they  had  no  such  au- 
thority in  capital  cases ;  and  the  fifth  amendment  to  the  eon- 

n  Ned  v.  State,  7  Porter,  188.  p  State  v.  Abram,  4  Ala.  272. 

0  Ibid.  187;  see  post,  §  8168,  3805.         q  People  r.  Webb,  88  Cal.  467. 
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stitution  of  the  United  States  is  relied  upon  as  justifying  the 
distinction.  We  think  otherwise;  because  we  are  clearly  of 
opinion  that  the  jeopardy  spoken  of  in  this  article,  can  be  in- 
terpreted to  mean  nothing  short  of  the  acquittal  or  conviction  of 
the  prisoner,  and  the  judgment  of  the  court  thereupon.  This  was 
thfe  meaning  aflSxed  to  the  expression  by  the  common  law,  notwith- 
standing some  loose  expressions  to  be  found  in  some  elementary 
treatises  on  the  opinions  of  some  judges,  which  would  seem  to  inti- 
mate a  different  opinion.  Upon  this  subject,  we  concur  in  the 
opinion  expressed  by  the  supreme  court  of  New  York,  in  Good- 
win's case,  although  the  opinion  of  the  supreme  court  of  this  state 
in  Cook's  case  is  otherwise.  We  are,  in  short,  of  opinion  that 
the  moment  it  is  admitted  that  in  cases  of  necessity  the  court  is 
authorized  to  discharge  the  jury,  the  whole  argument  for  apply- 
ing this  aAicle  of  the  constitution  to  a  discharge  of  the  jury 
before  conviction  and  judgment  is  abandoned,  because  the  ex- 
ception of  necessity  is  not  to  be  found  in  any  part  of  the  consti- 
tution ;  and  I  should  consider  this  court  as  stepping  beyond  its 
duty  in  interpolating  it  into  that  instrument,  if  the  article  of  the 
constitution  is  applicable  to  a  case  of  this  kind.  We  admit  the 
exception,  but  we  do  it  because  that  article  does  not  apply  to  a 
jeopardy  short  of  conviction.  If  we  are  correct  in  this  view  of 
the  subject,  then  there  can  be  no  difference  between  misde- 
meanors and  capital  cases,  in  respect  to  the  discretion  possessed 
by  the  court,  to  discharge  the  jury  in  cases  of  necessity ;  and, 
indeed,  the  reasoning  before  urged  in  relation  to  a  plea  of  this 
kind,  if  soimd,  is  equally  applicable  to  capital  cases  as  to  misde- 
meanors. By  reprobating  this  plea,  we  do  not  deny  to  a  prisoner 
the  opportunity  to  avail  himself  of  the  improper  discharge  of  the 
jury  as  equivalent  to  an  acquittal,  since  he  may  have  all  the 
benefit  of  the  error,  if  committed,  by  a  motion  for  the  discharge, 
or  upon  a  motion  in  arrest  of  judgment."  r 

In  the  supreme  court  of  the  United  States,  the  subject  was 
brought  up  in  1824,  upon  a  certificate  of  division  in  the  opinions 
of  the  judges  of  the  circuit  court  for  the  Southern  District  of 
New  York.  The  jury  were  discharged  in  the  court  below  on 
account  of  mere  disagreement.     "  The  question  arises,"  was  the 

r  U.  S.  V.  Haskell,  4  Wash.  C.  C.    U.  S.  r.  Shoemaker,  2  McLean,  114. 
409 ;  see  also  U.  S.  r.  Gibert,  2  Sum-     See  post,  §  8168,  8283,  3805. 
ner,  19;  U.  S.  v.  Coolidge,  2  Gall.  364 ; 
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language  of  the  conrt,  "  whether  the  discharge  of  the  jury  by  the 
court  firom  giving  any  verdict  upon  the  indictment,  with  which 
they  were  charged,  without  the  consent  of  the  prisoner,  is  a  bar 
to  any  future  trial  for  the  same  ofiEence.  If  it  be,  then  he  is  en- 
titled to  be  discharged  from  custody  ;  if  not,  then  he  ought  to  be 
held  in  imprisonment  until  such  trial  can  be  had.  We  are  of 
opinion,  that  the  facts  constitute  no  legal  bar  to  a  future  trial. 
The  prisoner  has  not  been  convicted  or  acquitted,  and  may  again 
be  put  upon  his  defence.  We  think,  that  in  all  cases  of  this 
nature,  the  law  has  invested  courts  of  justice  with  the  authority 
to  discharge  a  jury  from  giving  any  verdict,  whenever,  in  their 
opinion,  taking  aU  the  circumstances  into  consideration,  there  is 
a  manifest  necessity  for  the  act,  or  the  ends  of  public  justice 
would  otherwise  be  defeated.  They  are  to  exercise  a  sound  dis- 
cretion on  the  subject ;  and  it  is  impossible  to  define  all  the  cir- 
cumstances which  would  render  it  proper  to  interfere.  To  be 
sure,  the  power  ought  to  be  used  with  the  greatest  caution,  under 
urgent  circumstances,  and  for  very  plain  and  obvious  causes ; 
and,  in  capital  cases  especially,  courts  should  be  extremely  care- 
ful how#they  interfere  with  any  of  the  chances  of  life,  in  favor 
of  the  prisoner.  But  after' all,  they  have  the  right  to  order  the 
discharge ;  and  the  security  which  the  public  have  for  the  faith- 
ful, sound,  and  conscientious  exercise  of  this  discretion,  rests, 
in  this,  as  in  other  cases,  upon  the  responsibility  of  the  judges, 
under  their  oaths  of  office.  We  are  aware  that  there  is  some 
diversity  of  opinion  and  practice  on  this  subject,  in  the  American 
courts ;  but,  after  weighing  the  question  with  due  deliberation, 
we  are  of  opinion,  that  such  a  discharge  constitutes  no  bar  to 
further  proceedings,  and  gives  no  right  of  exemption  to  the  pris- 
oner from  being  again  put  on  trial."  t 

It  has  been  held  in  the  United  States  circuit  court  for  New 
York,  that  a  man  is  not  put  in  jeopardy  by  the  empanelling  and 
swearing  of  a  jury  by  inadvertence,  when  it  was  dismissed  before 
he  is  arraigned,  t^ 

§  581.  Massachusetts,  —  In  Massachusetts,  the  practice,  from 
an  early  period,  was  to  discharge  juries  at  the  discretion  of  the 
court,  in  cases  both  capital  and  otherwise.!*     But,  in  1823,  a 

i  U.  S.  V,  Perez,  Wheaton,  579.  see  Com.  r.  Sholes,  18  Allen,  554;  and 

<i  U.  S.  V,  RUey,  6  Blatch.  C.  C.  204.    post,  §  8168,  8283,  3805. 
u  Com.  V.  Bowden,  9  Idass.  494; 
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case  came  up  where  a  jury,  in  a  capital  case,  haying  been  cat 
eighteen  hours,  were  discharged  on  account  of  inability  to  agree-. 
The  defendant  was  tried  again,  and  convicted  of  manslaughter, 
and  the  point  was  argued  on  arrest  of  judgment.  Parker,  C.  J., 
in  delivering  the  opinion  of  the  court,  after  maintaining  that 
there  was  no  jeopardy  till  verdict,  said :  "  By  necessity  cannot 
be  intended  that  which  is  physical  only ;  the  cases  cited  are  not 
of  that  sort,  for  there  is  no  application  of  force  upon  the  court 
or  the  jury  which  produced  the  result.  It  is  a  moral  necessity, 
arising  from  the  impossibility  of  proceeding  with  the  cause  with- 
out producing  evils  which  ought  not  to  be  sustained.  Accord- 
ing to  the  practice  in  England,  in  ancient,  if  not  in  modem 
times,  it  may  be  doubtful  whether  the  mere  disagreement  of  a 
jury  would  constitute  the  necessity  in  question ;  for  by  that  law 
the  jury,  after  the  cause  is  committed  to  them,  are  to  be  kept 
without  meat  or  drink,  fire  or  candle,  until  they  shall  have 
agreed ;  and  if  this  shall  not  be  until  the  term  of  the  court  is 
closed,  they  may  be  made  to  follow  the  judge  in  carts  to  the  next 
shire,  and  so  until  they  have  agreed.  Under  this  severe  coercion 
it  will  be  rare  that  a  jury  withholds  a  verdict  beyond  Sk  reason- 
ble  time,  though  it  may  well  be  doubted  whether  a  verdict  so 
obtained  would  do  any  honor  to  the  administration  of  justice. 
It  is  well  known  that  this  manner  of  dealing  with  juries  has 
not  been  practised  in  the  commonwealth  of  late  years,  if  it  ever 
was.  In  all  cases  committed  to  them,  they  are  made  as  com- 
fortable as  circumstances  will  admit  of ;  are  accommodated  with 
fire,  and  light,  and  are  allowed  reasonable  refreshments  at  proper 
intervals.  This  change  is  owing  to  a  general  change  of  circum- 
stances, and  among  others,  to  the  more  proper  estimation  of  the 
agency  of  the  jury  in  criminal  trials  than  was  formerly  had. 
Practically,  as  well  as  theoretically,  there  is  now  a  trial  by  jury ; 
the  members  of  it  are  deemed  to  be  sound  and  intelligent  men ; 
it  is  supposed  that  their  minds  and  faculties  are  to  be  exercised 
on  the  subjects  committed  to  them ;  and  that  their  verdict  is  the 
truth,  as  found  by  the  evidence  submitted  to  them.  In  this 
state  of  things,  to  attempt  to  coerce  them  by  restraints  and  pri- 
vations would  be  absurd.  The  jury  themselves  would  revolt 
at  any  attempts  to  overpower  their  minds  by  famine  or  other 
violence;  and  resolute  adherence  to  opinions,  already  formed, 
would  be  the  sure  consequence  of  any  unreasonable  effort  to 
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coerce  them  into  a  formal  agreement.  This  change  in  the  man- 
ners of  the  times,  of  necessity  produces  a  change  in  the  course 
of  trials.  If  a  jury  cannot  now  be  starved  into  a  verdict;  if 
they  cannot  be  carried  in  the  train  of  the  judge  from  county  to 
county,  it  seems  necessarily  to  follow,  that  when  they  have  ap- 
plied their  minds  to  the  case  as  long  as  attention  can  be  useful, 
and  have  come  to  a  settled  opinion,  resulting  in  a  disagreement, 
the  cause  must  be  taken  from  them  ;  and  public  justice  demands 
that  another  trial  should  be  had.  But  it  is  said,  this  is  putting 
a  man's  life  twice  in  jeopardy  for  one  and  the  same  offence.  So 
it  is,  when  any  of  the  accidents  happen  which  are  acknowledged 
to  form  exceptions  to  the  rule.  So,  also,  when  a  man  is  ac- 
quitted on  an  indictment  substantially  bad,  or  convicted,  but  the 
judgment  is  arrested;  although,  in  such  cases,  ingenuity  has* 
suggested  that  he  never  was  in  jeopardy,  because  it  is  to  be 
presumed  that  the  court  will  discover  the  defect  in  time  to  pre- 
vent judgment.  This  protection,  however,  is  bottomed  upon  an 
assumed  infallibility  of  the  courts,  which  is  not  admitted  in  any 
other  case.  Another  objection  is,  that  the  discretion  thus  claimed 
for  the  court  to  discharge  a  jury,  in  case  of  final  disagreement, 
is  dangerous,  and  may  be  exercised  to  the  prejudice  of  prisoners, 
especially  if  the  government,  or  the  public,  or  the  court  itself 
should,  for  any  cause,  desire  their  conviction.  And  it  is  true, 
that  discretionary,  power  in  a  judge  is  not  unattended  'with 
danger ;  but  still  it  must  be  given,  and  the  course  of  justice 
cannot  be  pursued  without  it.  If  not  exercised  in  this  way, 
it  may  be  in  many  others,  to  the  same  end ;  for  instance,  by 
granting  a  continuance  on  the  suggestion  of  the  public  prose- 
cutor, upon  plausible  pretexts,  when  the  real  ground  may  be 
to  postpone  the  trial  to  a  season  more  favorable  to  a  convic- 
tion." v 

§  582.  New  York.  —  In  New  York,  the  point  arose  and  was 
elaborately  argued  on  an  indictment  for  manslaughter,  where  the 
jury,  after  the  whole  cause  was  heard,  being  unable  to  agree, 
were  discharged  by  the  court  without  the  consent  of  the  pris- 
oner. The  question  was  whether,  under  these  circumstances,  the 
defendant  could  be  again  put  on  his  trial.  On  the  part  of  the 
defendant,  it  was  contended  that  he  could  not,  among  other 
reasons,  because  the  Constitution  of  the  United  States  had  de- 
fy Com.  V,  Purchase,  2  Pick.  521.     Post,  §  8168,  8305.' 
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Glared,  ^'nor  shall  any  person  be  subject  for  the  same  offence  to 
be  twice  put  in  jeopardy  of  life  or  limb ;"  and  that  putting  the 
party  upon  trial  was  putting  him  in  jeopardy  of  life  and  Umb. 
The  argument  on  the  other  side  was,  that  this  clause  did  not 
apply  to  state  courts ;  and,  if  it  did,  it  was  inapplicable  to  the 
cause,  for  if  the  cause  was  sent  to  another  jury,  the  defendant 
would  not  be  twice  in  jeopardy,  nor  twice  tried,  for  there  neyer 
had  been  a  trial  in  which  the  merits  had  been  decided  on.  The 
court  inclined  to  the  opinion,  that  the  clause  was  operative  upon 
the  state  courts ;  but,  at  all  events,  that  it  was  a  sound  and  fun- 
damental principle  of  the  common  law ;  that  the  true  meaning 
of  the  clause  was  that  no  man  shall  be  twice  tried  for  the  same 
offence ;  that  the  true  test  by  which  to  decide  the  point  whether 
tried  or  not,  is  by  the  plea  of  autrefois  acquit  or  autrefois  con- 
vict ;  and,  finally,  that  a  ^^  defendant  is  not  once  put  in  jeopardy 
until  the  verdict  is  rendered  for  or  against  him,  and  if  for  or 
against  him,  he  can  never  be  drawn  in  question  again  for  the 
same  offence."  And  the  court  accordingly  held,  that  the  dis- 
charge of  the  jury  before  giving  a  verdict  was  no  bar  to  another 
trial  of  the  defendant.tr 

In  1862,  however,  in  the  court  of  errors,  it  was  held,  that 
when  the  defendant  had  been  once  put  in  jeopardy,  and  con- 
victed, and  the  judgment  reversed,  for  an  error  in  the  sentence^ 
the  other  proosedings  being  regular,  he  could  not  afterwards  be 
tried,  a;  And  in  1863,  in  the  same  court,  the  same  rule  was 
applied  to  a  case  of  murder,  and  in  aid  of  the  rule  the  constitu- 
tional provision  was  expressly  invoked,  y  But  as  a  general 
rule,  under  2  Rev.  Stat.  1686,  §  24,  a  discharge  of  the  jury 
without  rendering  a  verdict  is  no  bar  to  a  second  trial,  z 

Where  the  jury,  after  the  cause  was  committed  to  them,  and 
before  they  had  rendered  or  agreed  upon  a  verdict,  had  separated 
without  having  been  l^ally  discharged;  it  was  held  in  1871 
that,  as  any  verdict  in  the  case,  to  be  afterwards  rendered  by 
that  jury,  would  doubtless  have  been  invalid  and  set  aside,  there 
was  a  necessity  for  the  exercise  of  the  power  of  the  court,  in  its 

w  People  V.  Goodwin,  18  John.  R.  y  Com.  v.  Hartung,  12  £.  P.  Smith, 

1 8  7 ;  gee  also,  People  v,  Olcott,  2  John.  167. 

Ca8.  801.  z  Canter  t;.  People,  38  How.  Pr.  91 

X  Shepherd    v.  People,  11    E.    P.  (1867). 
Smith,  407. 
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discretion,  and  in  furtherance  of  justice,  to  discharge  the  jury. 
And  that,  such  power  having  been  exercised  by  a  competent 
court,  the  discharge  constituted  no  bar  to  a  new  trial  of  the 
prisoner.  2^ 

Maryland. — In  Maryland,  in  1862,  the  view  of  the  supreme 
court  of  the  United  States  was  expressly  adopted,  a 

§  583.  Missisiippi.  —  In  Mississippi,  after  a  cursory  review  of 
the  authorities,  the  same  result  was  reached.  (  In  1860,  it  was 
held,  that  though  a  discharge,  because  the  jury  were  ^^  unable  to 
agree  on  a  verdict,"  worked  an  acquittal,  yet  it  is  otherwise  when 
the  term  of  the  court  is  about  to  expire,  and  there  is  no  possi- 
bility of  agreement,  c 

§  584.  Illinois.  —  In  Illinois,  the  same  view  was  taken,  and  in 
this  state  the  rule  laid  down  by  the  federal  courts  must  be  con- 
sidered as  obtaining,  d 

Ohio.  —  In  Ohio,  in  1863,  it  was  determined  that  when  the 
jury  had  been  long  enough  together  "  to  leave  very  little  doubt 
that  their  opinions  must  have  been  inflexibly  formed,"  and  were 
unable  to  agree,  the  court,  at  its  discretion,  could  discharge,  e 
And  now,  by  the  code  of  criminal  procedure,  this  is  established 
by  statute./ 

Indiana.  —  The  same  view  is  now  adopted  in  Indiana,  though 
after  some  vacillation  in  the  earlier  cases.  ^  But  there  should  be 
no  discharge  as  long  as  the  court  thinks  agreement  possible; 
and  a  discharge  without  good  cause  shown  on  record  operates  as 
an  acquittal.  A 

In  lowa^i  and  in  Texas^  k  the  same  views  prevail. 

§  585.  Kefntucky.  —  In  Kentucky,  the  question  was  discussed 
in  1824,  in  a  case  not  involving  life  or  limb,  but  which  served 
to  bring  up  incidentally  the  interpretation  to  be  given  to  the 
word  "jeopardy,"  as  it  exists  both  in  the  Constitution  of  the 

z^  People  V.  Beagle,    6    Barbour,  e  Dobbins  v.  State,  14  Ohio  St  B. 

527  (1871).    See  also  S.  P.  McKen-  493. 

zie  V.  State,  26  Ark.  384.  /  Post,  §  3127  a. 

a  Hoffman  v.  State,  20  Maryland,  g  State  v.  Nelson,  26    Ind.   866  ; 

425.  Shaffer  v.  State,  27  Ind.  181. 

h  Moore  v.  State,   1  Walker,  184;  h   State  ».  Walker,   26   Ind.  846; 

Price  V.  State,  36  Missis.  588.  Shaffer  v.  State,  27  Ind.  181. 

c  Josephine   v.   State,   89    Missis.  t    State  i;.  Bedman,  1 7  Iowa,  329 ; 

618;  Woods  t;.  State,  48  Miss.  364.  State  v.  Vaughan,  29  Iowa,  286. 

d  State  V,  Stone,  2  Scam^  326.  k  Moseley  v.  State,  38  Texas,  671. 
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United  States  and  of  Kentucky.  "  The  only  remaining  ground 
on  which  the  appellee  could  rely  for  his  discharge,"  it  was  said, 
^^  is,  that  the  constitution  of  this  state,  in  the  12th  section  of 
the  10th  article,  provides  that  no  person  shall,  for  the  same 
offence,  be  twice  put  in  jeopardy  of  his  life  or  limb.  Under  this 
clause,  it  may  be  contended,  that  putting  the  offender  on  his 
trial  before  a  jury  who  had  the  right  of  pronouncing  finally  on 
his  guilt,  or  innocence,  exempts  him  from  being  again  brought 
before  another,  if  the  former  do  not  agree,  and  that  the  common- 
wealth has  no  right  to  call  and  swear  two  or  more  juries  against 
him.  This  construction  of  this  clause  of  the  constitution  we 
think  entirely  too  broad.  If  we  ascertain  what  is  necessary  to 
constitute  at  common  law  a  good  plea  of  autrefou  acquit^  or 
autrefois  convict^  we  shall  have  what  constitutes  a  complete  de- 
fence under  this  clause  of  the  constitution.  It  is  not,  therefore, 
possible  to  support  the  defence  of  a  former  acquittal,  by  any- 
thing short  of  a  final  judgment  or  verdict,  on  a  second  indict- 
ment for  the  same  offence ;  and  the  accused,  in  this  case,  cannot 
with  any  propriety  rely  on  the  discharge  of  the  fprmer  jury, 
without  any  verdict  either  for  or  against  him,  and  the  order  of 
court,  discharging  the  jury,  did  not  discharge  him."  % 

§  685  a.  0-eorffia.  —  A  discharge,  in  Georgia,  on  account  of 
disability  to  agree,  does  not  work  an  acquittal,  k 

§  686.  Missouri,  —  In  Missouri,  the  constitution  provides  that 
"  if,  in  any  criminal  prosectftion,  the  jury  be  divided  in  opinion, 
the  court  before  which  the  trial  shall  be  had  may,  in  its  discre- 
tion, discharge  the  jury,  and  commit  or  bail  the  accused  for  trial 
at  the  next  term  of  such  court."/ 

The  same  general  position  is  taken  by  the  late  Mr.  Justice 
Story,  in  his  treatise  on  the  Constitution,  9»  and  by  Judge 
Tucker  in  his  notes  to  Blackstone.  n 

§  587.  (tr.)  No  jeopardy  on  defective  indictment,  —  Where, 
however,  the  indictment  has  been  defective,  even  in  a  capital 
case,  it  is  agreed  on  all  sides  the  defendant  has  never  been  in 
jeopardy,  and  consequently,  if  judgment  be  arrested,  a  new  in- 
dictment can  be  preferred,  and  a  new  trial  instituted,  without 

t  Com.  V.  Olds,  5  Little,   140;   S.        /  Const.  Misaouri,  Art.  11,  s.  10. 
P.  O'Brian  v.  Com.  6  Bush,  563 ;  see        m  3  Story  on  the  Const  660. 
Wilson  V.  Com.  8  Bush,  105.  n  1  Tuck.  BUick.  App.  305. 

k  Lester  v.  State,  83  Ga.  329. 
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violation  of  the  constitutional  limitation,  o  It  is  equally  con- 
ceded that  a  verdict  of  acquittal  or  conviction  upon  a  good  in- 
dictment, in  cases  affecting  life  or  limb,  will  be  a  bar  to  a  sub- 
sequent prosecution  for  the  same  offence,  although  no  judgment 
was  ever  entered  upon  such  verdict. ji?  But  a  judgment  for  the 
prosecution  on  a  plea  in  abatement  to  a  former  indictment  for 
the  same  offence,  is  not  necessarily  a  bar.  q 

So  a  defendant  is  not  in  jeopardy  who  has  had  leave  to  with- 
draw a  plea  in  law,  and  to  plead  in  abatement,  which  plea  is 
found  for  him  ;  and  he  may  be  indicted  a  second  time  in  his  true 
name.  5^ 

§  588.  (d.)  Q-enerally^  illness  or  death  of  juror  forms  suf- 
ficient groxmd  for  discharge.  —  It  is  submitted,  in  conclusion, 
that  the  two  classes  of  opinions  which  have  been  the  subject 
of  discussion  may  be  reconciled,  should  it  be  conceded  that  the 
"  discretion,"  in  exercise  of  which  a  court,  when  intrusted  with 
it,  is  justified  in  discharging  a  prisoner,  must  be  a  "  legal  neces- 
sity "  such  as  would,  if  spread  on  the  record,  enable  a  court  of 
error  to  say  that  the  discharge  was  correct.  The  cases  are  clear 
that  the  term  "  legal  necessity  "  is  not  confined  to  cases  such  as 
death,  &c.,  when  the  discharge  becomes  inevitable. 

§  589.  If  a  juryman  die  during  the  trial,  or  be  taken  so  ill  as 
to  be  unable  to  attend  to  the  evidence  or  agre«  in  the  verdict,  the 
survivors  must  be  discharged,  and  the  prisoner  tried  afresh,  and 
even  in  those  states  where  the  law  of  "once  in  jeopardy"  is 
most  stringent,  "  serious  illness  "  is  enough,  r     The  escape  of  a 


o  Gerard  v.  People,  3  Scam.  868; 
Com.  V,  Cook,  6  Serg.  &  Rawle,  677; 
Com.  V.  Clue,  S  Rawle,  49S;  State  v. 
Garrigues,  1  Hayw.  241;  Com.  v.  Pur- 
chase, 2  Pick.  521 ;  State  ».  Woodruff, 
2  Day,  604 ;  State  v.  Ray,  1  Rice,  1 ; 
People  v.  Barrett,  1  Johns.  66;  Com. 
i;.  Loud,  3  Mete.  328;  Com.  v.  Keith, 
8  Mete.  631 ;  People  v.  March,  6  Cal. 
643  ;  Pritchett  r.  State,  2  Soeed 
(Tenn.),  285;  People  v.  McNealy,  17 
Cal.  333;  State  r.  Cheek,  25  Ark. 
206;  Kohlheimer  v.  State,  39  Miss. 
648.  See  ante,  §640;  post,  §  3168, 
3306. 

p  State  V.  NorTcll,  2  Yerger,  24; 

VOL.  L  — 81 


State  V.  Spear,  6  Mo.  644.    Ante,  § 
640. 

q  Gardiner  v.  People,  6  Parker  C. 
R.  165. 

q^  Com.  V,  Farrell,  105  Mass.  189. 
See  Com.  v^  Sboles,  13  Allen,  651. 

r  Com.  0.  Fells,  9  Leio;h,  613;  Ma- 
hala  V.  State,  10  Yerger,  532;  State  v. 
Curtis,  6  Humph.  «i01 ;  Hector  tr  State, 
2  Mo.  166;  U.  S.  v.  Haskell,  4  Waeh. 
C.  C.  402;  Fletcher  v.  State,  6  Humph. 
249;  People  o,  Webb,  88  Cal.  467;  R. 
p.  Scalbert,  2  Leach,  620 ;  R.  r.  Bar- 
rett, Jebb,  106;  R.  v.  Leary,  3  Craw- 
ford &  Dix,  212.  Post,  §  3168,  3805, 
3331. 
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juryman ;«  sickness  of  the  judge,  ^  that  of  a  party,  ii  and  the 
closing  of  the  term  of  the  court,  v  have  been  said  to  haye  the 
same  effect,  w  A  sick  juror  may  be  attended  by  another  juror, 
or  a  surgeon,  accompanied  by  a  bailiff,  sworn  to  remain  con- 
stantly with  him.  The  juror  or  surgeon,  on  his  return,  may  be 
questioned  on  oath,  to  make  true  answer  to  such  questions  as 
tiie  court  shall  demand  of  him  respecting  the  state  of  the  abs^it 
juror.  If  it  appear  that  he  will  in  all  probability  speedily  re- 
cover, he  may  have  refreshment  ;ur^  but  if  not,  or  if  he  die,  the 
eleven  jurors  must  be  discharged  from  giving  any  verdict.*  Their 
names  should  then  be  called  over  again  instanter,  and  another 
person  on  the  panel  of  jurors  called  into  the  box.  The  prisoner 
must  then  be  offered  his  challenges  to  all  twelve,  after  whidi 
each  of  them,  or  of  those  substituted  for  them  on  challenge, 
must  be  sworn  de  novo^  and  be  charged  with  the  prisoner.  The 
trial  must  then  begin  again,  a;  Where  the  eleven  were  all  re- 
sworn without  challenge,  the  evidence  which  had  been  given 
was  read  by  consent,  from  the  judge's  notes,  before  them  and 
the  twelfth  juror ;  and  each  witness  was  asked  whether  it  was 
true.y 

Intermediately  discovered  ificdpacitt/  of  Juror.  —  Judge  Curtis, 
on  a  trial  for  a  misdemeanor  (in  which,  however,  according  to 
the  doctrine  of  the  federal  courts,  the  same  restriction  applies  as 
in  capital  felonies),  held  that  it  was  no  bar  that  a  jury  had  been 
withdrawn  and  the  jury  discharged  on  a  prior  trial,  on  the  mo- 
tion of  the  prosecuting  attorney,  on  the  ground  of  the  then  dis- 
covered evidence  of  the  juror's  bias,  z    But  the  general  opinion  is 

8   State    V.    Hall,    4    Halst.    256;  Edwards,  8   Camp.   207;    see  R.  v. 

State  V.  McKee,  1  Bailey,  651 ;  Hans-  Scalbert,  Leach,  620 ;  1  Chit  Cr.  L. 

corn's  case,  2  Hale,  P.  C.  295.  1st  ed.  414,   655;    2  Hale,   216;    1 

<  Nugent  u.  State,  4  Stew.  &  Port.  72.  Shower,    181;   How's  case,   1  Vent 

M  People    V.    Goodwin,  18    Johns.  210;  R.  v,  Woodfall,  5  Burr.   2667; 

187;  State  v.  McKee,  1  Bailey,  651.  R.  v.  Beere,  2  M.  &  Rob.  472  —  Cress- 

V  State  V.  McLemore,  2  Hill   S.  C.  well,  J.    See  post,  §§  8168,  8805. 

680;  State  &.  Battle,  7  Ala.  259;  Ned  y  See  R.  v.   Edwards,  R.  &  By. 

».  State,  7  Port.  187;  Wright  v.  State,  224 ;  2  Leach,  621,  n. ;  8  Camp.  207; 

5,lnd.  290;  though  see  Spier's  case,  1  n.;  4  Taunt.  809;  1  CL  Cr.  L.  629; 

Dev.  491.  Foster,  81. 

w  Powell  V,  .State,  19  Alab.   577.  «  U.  S.  v,  Morris,  1  Curtis,  28;  see, 

w^  Com.  r.   Clue,  8  Rawle,   498;  also,  People  v.  Damon,  18  Wend.  351; 

Rulo  V.  State,  19  Ind.  298.  Stone  v.    People,  2    Scammon,  326. 

X  See,  by  eleven  judges,  in  R.  v.  Post,  §  8825. 
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that  the  court  has  no  power  to  discharge  the  jury  on  such  grounds, 
and  that  such  a  discharge  is  a  bar  to  a  subsequent  trial,  a 

Mistake  of  law  by  judge,  —  A  conviction,  set  aside  on  account 
of  erroneous  ruling  by  the  judge,  is  no  bar  to  a  second  trial.  The 
defendant, 'by  setting  up  the  position  that  the  ruling  was  errone- 
ous, is  afterwards  estopped  from  disputing  this.  He  affirms  that 
he  never  was  in  legal  jeopardy,  and  that  the  ruling  of  the  judge 
against  him  putting  him  in  jeopardy,  was  not  law.  When  he 
has  gained  his  point,  he  cannot  afterwards  plead  jeopardy,  a^ 

Sichness  of  prisoner.  —  This  has  been  sometimes  held  a  suffi- 
cient ground,  on  the  prisoner's  request,  to  discharge  a  jury ;  and 
this  consent  may,  it  seems,  be  implied  from  sudden  incapac- 
itating illness.  In  such  case,  the  first  trial  is  no  bar  to  the 
second,  h 

Mr.  Justice  Talfourdc  thus  states  the  law  on  this  point: 
^^  Where,  after  the  jury  have  been  charged,  a  prisoner  indicted 
for  felony  becomes,  from  sudden  illness,  incapable  of  remaining 
at  the  bar  during  the  trial,  the  jury  must  be  discharged.  If  he 
recovers  during  the  session,  he  may  be  retried,  the  whole  of  the 
proceedings  in  his  trial  being  commenced  de  novo  ;d  if  not,  the 
recognizances  must  be  respited  till  the  next  session." 

Surprise  in  sudden  breaking  down  of  case  of  prosecution. — In 
New  York  and  North  Carolina  it  has  been  said  that  this,  in  mis^ 
demeanors^  is  ground  for  withdrawing  a  juror,  e  But  this  ia  con- 
trary to  the  better  opinion,  which  is  that  in  no  criminal  trial 
whatever  can  such  a  power  be  exercised./ 

a  K.  r.  Wardle,  C.  &  M.  647 ;  R, 
V.  SaUiyan,  8  Ad.  &  El.  881 ;  R.  v. 
Sutton,  8  B.  &  C.  417 ;  Ward  v.  State, 
1  Humph.  253 ;  Foage  v.  State,  8  Ohio 
St.  R.  239 ;  Com.  v.  Jones,  1  Leigh, 
699  ;  McClure  v.  State,  1  Yerger,  219. 

al  See  post,  §  751  a,  8248. 

h  R.  V.  Stevenson,  2  Leach,  546; 
R.  V.  Streek,  2  C.  &  P.  418 ;  R.  v.  Kell, 
1  Craw.  &  Dix,  151 ;  People  v,  Good- 
win, 18  Johns.  187  ;  State  v.  McEee, 
1  Bailey,  651.  See,  also,  Sperry  v. 
Com.  9  Leigh,  623.  See  post,  §  3168, 
3305. 

c  Dickins.  Quar.  Sess.  570. 


d  "EL  V.  Stevenson,  2  Leach  C.  C. 
546;  R.  V.  Streek,  2  C.  &  P.  418;  see 
R.  9.  Fitzgerald,  1 C.  &  E.  201 — Cress- 
well,  J.;  Foster's  Crown  Law,  22, 
Wedderbnm's  case. 

e  People  v.  Ellis,  15  Wend.  871; 
though  see  Ellock  v.  People,  2  Parker 
C.  R.  676 ;  State  v.  Weaver,  18  Ire- 
dell, 208  ;  see  post,  §  8168,  3308. 

fELv.  Jeffs,  2  Strange,  984 ;  Peo- 
ple if.  Barrett,  2  Caines,  805 ;  U.  S.  v. 
Shoemaker,  2  McLean,  114;  Elock  v. 
People,  2  Parker  C.  R.  676  ;  Kinlock's 
case,  Foster,  16. 
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Statutory  close  of  term  of  court.  —  Except  in  North  Carolina,  ^r 
this  has  been  held  to  justify  a  discharge,  which  is  no  bar  to  a 
second  trial,  h 

Sickness  of  judge.  —  This,  as  has  been  already  noticed,  is  suf- 
ficient ground,  under  the  same  limitation,  as  the  sickness  of  a 
juror,  t 

Death  of  judge. — The  death  of  a  judge,  to  whom  a  case  was 
submitted  by  consent,  for  decision  without  a  jury,  such  death  be- 
ing before  decision  rendered,  does  not  relieve  a  defendant,  in  an  in- 
dictment for  misdemeanor,  from  a  second  trial,  j  And  the  same 
rule  exists  as  to  the  death  of  a  judge  during  a  trial  before  a  jury.y^ 

Sickness  or  incapacity  of  witness.  —  In  Ireland,  this  has  been 
held  not  to  constitute  ground  to  discharge  the  jury,  even  though 
the  witness  was  essential  to  the  prosecution ;  and  when  a  dis- 
charge was  made  in  such  case,  it  was  held  that  the  prisoner  could 
not  be  tried  again.  X;  Such  sickness  has  been  held  in  America 
ground  for  postponing  a  trial,  but  not,  unless  corruption  be  shown, 
for  discharging  B,jury.  I 

Whether  the  court  will  adjourn  a  trial  on  account  of  the  inca- 
pacity of  a  witness,  is  hereafter  discussed,  m 

§  590.  («.)  Until  jury  are  "  charged^'  jeopardy  does  not  begin. 
—  However  conflicting  the  cases  may  be  as  to  what  legal  neces- 
sity justifies  a  dischai^,  they  unite  in  the  position  that  until  the 
jury  are  "  charged  "  with  the  offence,  the  jeopardy  does  not  be- 
gin. Until  they  are  sworn,  it  is  not  necessary  that  they  should 
be  kept  t(^ether  as  "  empanelled."  The  general  court  of  Vir- 
ginia, which  adopts,  as  has  been  seen,  the  extreme  view  of  the 

g  Spier*8  case,    1    Devereux,  491;  i  Nugent  v.  State,  4  Stewart  &  Por- 

though  see,  as  overruling  this.  State  ter,  72. 

V,  Tillotson,  7  Jones,  114.  J  Bescher  v.  State,  32  HI.  480;  see 

h  B.  V.  Newton,  13  Q.  B.  716;  3  post,  §  3392,  3411. 

Cox  C.  C.  489;  State  v.  McLemore,  j^  People  v.  Webb,   88   CaL  467; 

2  Hill  S.  C.  680;  State  v.  Battle,  7  post,  §  8392,  3411. 

Alabama,  259 ;  People  v.  Thompson,  2  k  R.  v.  Kell,  1  Crawford  k  Diz, 

Wheeler  C.  C.  473;  Stote  v.  Moor,  1  151;    see  R.  v.  Wade,  1   Mood.  C. 

Walker  (Miss.),  134 ;  Mahala  v.  State,  C.  86 ;  R.  v.  Oulaghan,  Jebb's  C.  C. 

10  Yerger,  532  ;   State  v.  Brooks,  3  270. 

Humphreys,    70  ;    Himes  v.  State,  8  /  U.  S.  r.  Coolidge,  2  Gallison,  364 ; 

Humphreys,  597;    Ned    v.    Sute,    7  Com.  p.  Wade,  17  Pick.  897;  see  post, 

Porter,  187;  Wright  v.  Sute,  5  Ind.  §  3168,  3308. 

290.  m  Post,  f  3168,  8305. 
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"once  in  jeopardy'*  guarantee,  has.  held  that  until  the  oath 
was  administered,  the  jury  were  not  in  the  custody  of  the  sher- 
iff, because  they  were  not  "  charged ;  *'  w}  and  the  Tennessee 
supreme  court,  also  holding  the  same  view,  has  sustained  a 
conviction  where  after  a  juryman  was  selected,  but  before  he 
was  sworn,  he  was  withdrawn  by  the  court,  because  found  to  be 
a  minor ;  n  and  in  niinois,  it  was  held  correct,  in  a  capital  case, 
as  has  just  been  observed,  to  strike  off  a  juryman,  after  the  jury 
were  sworn,  on  the  ground  that  he  was  an  alien,  o  So  also  it  has 
been  held  in  Pennsylvania,  j9  where  the  court,  after  the  jury  had 
been  sworn,  struck  off  a  juryman  on  the  ground  that  he  was  in- 
competent from  irreligion  and  prejudice.  A  fortiori^  therefore, 
neither  a  nolle  prosequi^  when  entered  before  empanelling  a  jury,  q 
nor  an  ignoring  by  a  grand  jury,  r  nor  a  discharge  on  habeas  cor- 
p%LSj  8  has  the  effect  of  relieving  the  defendant  from  further 
prosecution. 

"  Charging  "  the  jury,  is  addressing  the  jury  as  follows  :  — 

"  Gentlemen  of  the  jury,  look  upon  the  prisoner  and  hearken 
to  his  charge  ;  he  stands  indicted  by  the  name  of  A.  B.,  late  of 
the  parish  of,  &c.,  laborer,  for  that  he,  on,  &c.  [reading  the  in- 
dictment to  the  end'].  Upon  this  indictment  he  hath  been  ar- 
raigned ;  upon  his  arraignment  he  hath  pleaded  not  guilty  ;  your 
charge,  therefore,  is  to  inquire  whether  he  be  guilty  or  not  guilty, 
and  hearken  to  the  evidence."  t 

This  does  not  take  place  until  after  the  jury  are  sworn,  u  and 
is  not  usual  in  misdemeanors,  v 

§  691.  (/.)  Consent  of  prisoner  to  discharge.  —  The  more 
general  opinion  is  that  the  prisoner  may  waive  his  constitutional 
privilege  by  a  consent  to  the  discharge  of  the  jury,  v^  or  to  their 

m^  Epes's    case,    5    Grattan,  676.  t  See  for  a  shorter  form^  Trial  of 

Post,  §  8305.  R  Smith,  Philadelphia,  1S16,  Wharton 

n  Hines  v.  State,  8  Humph.  597.  on  Homicide,  888,  889. 

o  Stone  V.  State,  2  Scam.  326.  u  1  Ch.  G.  L.555;  Dickin.  Q.  Sees. 

p  Com.  V.  McFadden,  11  Harris,  12.  498. 

q  Ante,  §  544 ;  see  Com.  t;.  Dunham,  t;  Ibid. 

Thach.  C.  C.  518;  Brown  v.  State,  5  v^  See  Stewart  «.  Stote,  15  Ohio  St. 

Eng.  607;  Com.  v.  Drew,  8  Cush.  279 ;  B.  161 ;  R.  o.  Deane,  5  Cox  C.  C.  501 ; 

Com.  17.  Thompson,  8  Litt.  284.  People  v.  Webb,  38  Cal.  467 ;  but  see 

r  Ibid.  State  v.  TuUer,  84    Conn.  280;  see 

i  Ibid.  post,  §  8175. 
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separation,  ti^  by  a  motion  in  arrest  or  vacation  of  judgment,  x  or 
by  a  motion  for  a  new  trial,  y  But  that  such  consent  can  be 
made  operative  in  a  capital  case  has  been  denied  in  Pennsyl- 
vania, z  Tennessee,  a  Louisiana,  b  Mississippi,  c  and  California,  d 

In  England  it  is  settled  that  the  maxim,  that  a  man  cannot  be 
put  in  peril  twice  for  the  same  offence,  means  that  a  man  cannot 
be  tried  again  for  an  offence  upon  which  a  verdict  of  acquittal  or 
conviction  has  been  given,  and  not  that  a  man  cannot  be  tried 
again  for  the  same  offence  where  the  first  trial  has  proved  abor- 
tive, and  no  verdict  was  given.  Hence,  as  a  judge  has,  by  the 
English  law,  a  discretionary  power,  in  cases  of  necessity,  to  dis- 
charge the  jury,  even  without  the  prisoner's  consent,  this  dis- 
charge is  no  bar  to  a  second  trial.  And  such  necessity  exists 
when  .the  jury  have  shown  themselves  unable  to  agree.  The 
exercise  of  this  discretion  cannot  be  renewed  on  error  aflSrmed 
on  appeal,  e  But  even  in  England,  consent,  in  capital  cases,  does 
not  cure  an  irregular  discharge,  e^ 

Whether  on  a  new  trial  being  granted  after  a  conviction  for 
manslaughter  the  offence  ot  murder  is  reopened,  has  been  already 
considered./ 

(ff,')  In  misdemeanors  the  jury  may  be  allowed  to  separate  at 
any  time. 

This  subject  will  be  considered  more  fully  under  a  future 
head.^ 


10  Dye  V.  Com.  7  Gratt  662 ;  Wil- 
liams V,  Com.  2  Gratt  567;  Elijah  v. 
State,  1  Humph.  102  ;  R.  v.  Stokes,  6 
C.  &  P.  151.   Post,  §  3305. 

X  State  V,  Arrington,  3  Mmrph.  571 ; 
Com.  17.  Fischblatt,  4  Mete.  354;  Page 
V.  Com.  9  Leigh,  683. 

y  U.  S.t>.  Perez,  9  Wheaton,  579; 
Com.  v.  Clue,  8  Rawle,  500 ;  Com.  v. 
Brown,  8  Rawle,  207;  Com.  v.  Mur- 
ray, 2  Ashmead,  41 ;  State  v.  Green- 
wood, 1  Hayw.  141 ;  State  v.  Jeffreys, 
3  Murphey,  480 ;  State  v.  Lipsey,  3 
Dev.485 ;  State  v,  Sims,  2  Bailey,  29; 
Ball's  case,  8  Leigh,  726.  See  post, 
§  8175,  3305,  &c. 

z  Pieffer  v.  Com.  8  Harris,  469.  See 
post,  §  3303-5. 
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a  Wesley  w.  State,  11  Humph.  502; 
Wiley  17.  State,  1  Swan,  256. 

b  State  t7.  Populus,  12  La.  Ann. 
710. 

c  Woods  V,  State,  48  Missis.  364. 

d  People  17.  Backus,  5  Cal.  275 ;  but 
see  post,  §  8309. 

e  R.  t7.Win8or,  6  B.  &  S.  143 ;  1  L. 
R.  Q.  B.  289 ;  1  L.  R.  Q.  B.  890;  S. 
C.  in  Ex.  Ch.  7  B.  &  S.  490.  See  also, 
R.  V.  Ward,  10  Cox  C.  C.  578;  R.  v. 
Charlesworth,  1  B.  &  S.  460;  S.  C.  9 
Cox  C.  C.  44. 

el  R.  r.  Perkins,  Holt,  403  ;  see  R. 
t7.  Kell,  1  Crawf.  &  Dix,  151 ;  post, 
§3175. 

/  Ante,  §  550. 

g   See  post,  §  3168,  3305. 
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Form  of  plea,  h  —  An  allegation  "  that  the  said  defendant 
had  once  before  been  put  in  jeopardy  of  his  life  for  said  offence, 
upon  said  indictment,"  is  demurrable,  if  it  does  not  show  how 
or  in  what  manner;  otherwise  if  the  facts  constituting  the 
jeopardy  are  alleged,  i 

7-  Plea  of  Pardon. 

§  591  a.  Definition  and  classification  of  pardon,  —  Pardon,  in 
its  technical  legal  sense,  is  a  declaration  on  record  by  the  sov- 
ereign that  a  particular  individual  is  to  be  relieved  from  the  legal 
consequences  of  a  particular  crime.  It  is  susceptible  of  being 
viewed  in  three  distinct  relations  :  — 

First.  Pardon  before  conviction,  or  abolitio^  as  it  is  called  by 
the  old  writers.  This  form  of  pardon  will  presently  be  noticed 
more  fully.  It  is  enough  now  to  say  that  it  is  prohibited  by  the 
constitutions  of  several  of  the  United  States,  as  well  as  by  those 
of  most  of  the  modem  European  sovereignties,  e.  g.  Prussia,  Bel- 
gium, Bavaria,  &c.  Wherever  the  power  eicists,  it  should  be  cau- 
tiously exercised,  and  its  grants  rigidly  construed,  for  the  reason 
that  it  breaks  the  course  of  even  public  justice,  and  selects  an  in- 
dividual as  the  object  of  capricious  executive  favor. 

Second.  Pardon  after  conviction,  which  is  either  full  or  con- 
ditional, —  aggratiatio  plena  vel  minus  plena,  g^  This  is  the  or- 
dinary form  of  pardon,  and  is  granted,  sometimes,  because  the 
sentence  requires  revision,  sometimes  from  the  good  conduct  of 
the  defendant  since  conviction,  sometimes  from  general  motives 
of  clemency.  To  this  and  the  following  kind  of  pardons  applies 
the  position  to  be  hereafter  noticed,  that  in  cases  of  doubt  the 
presumption  is  to  be  in  favor  of  the  grantee. 

Third.  Rehabilitation —  Restitutio  ex  eapite  gratice.  This  con- 
sists in  a  restoration  to  the  pardoned  person  of  the  status  and 
rights  he  possessed  before  his  pardon.  In  Anglo-American  prac- 
tice this  is  illustrated  by  the  removal  of  the  technical  infamy 
which  incapacitates  him  as  a  witness,  and  the  restx)ration  of  con- 
fiscated effects  not  vested  in  others. 

Amnestg  differs  from  pardon  in  some  essential  particulars.  It 
is  addressed  not  to  an  individual  but  to  a  population  ;  and  it  is 

h  See  forms  of  pleas  in  Wh.  Prec.  t  Atkins  v.  State,  16  Ark.  568  J 
1167.  Wilson  ».  State,  16  Ark.  601. 

g^  Bemer,  Lehrbuch,  1872,  p.  813. 
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as  much  in  the  nature  of  a  compact  as  of  a  grant.  It  says,  ^^  Lay 
down  your  arms,  and  your  rebellion  shall  be  treated  as  if  it  did 
not  exist."  Nor  is  this  altered  by  the  fact  that  the  party  ad- 
dressed is  at  the  time  conquered.  No  state  can  last  that  retains 
within  its  borders  a  perpetual  revolt ;  and  it  is  to  close  the  revolt, 
and  to  transmute  enemies  into  willing  subjects,  that  an  amnesty 
is  issued.  Another  chief  point  of  distinction  between  pardon  and 
amnesty  is,  that  the  former  merely  relieves  from  the  legal  conse- 
quences of  the  guilty  act,  while  the  latter  cancels  the  guilty  act 
itself.  It  is  an  extinction  even  of  the  memory  of  the  past,  —  an 
amnestia^  —  an  act  of  oblivion.  Hence  amnesties  are  always  con- 
strued indulgently  towards  those  by  whom  they  are  accepted.  In 
dubio  mitius^  is  a  maxim  which  applies  to  them  as  well  as  to  par- 
dons. But  to  amnesties  belong  the  additional  consideration  that 
no  government,  without  forfeiting  all  confidence  in  its  faith,  can 
prosecute  those  whom  it  induces  to  surrender  themselves  to  it 
on  the  plea  that  the  offence  prosecuted  should  be  treated  as  if  it 
did  not  exist,  g^ 

Pleading.  —  Pardons  may  be  viewed  as  either  statutory  or  ex- 
ecutive. A  statutory  pardon,  or  act  of  grace  or  amnesty,  need 
not,  it  is  said,  be  pleaded,  but  may  be  put  in  evidence  under  the 
general  issue,  y  If  a  public  act,  the  courts,  under  such  circum- 
stances, are  bound  to  take  notice  of  it.  k  But  it  is  more  prudent 
specially  to  plead  an  act  of  amnesty,  since,  if  the  court  should 
refuse  to  receive  it  under  the  general  issue,  the  error  would  be 
too  late  to  be  repaired.  I 

An  executive  pardon  should  be  specially  pleaded,  and  should 
be  produced  under  the  great  seal.  It  is  said  that  it  may  be  orally 
pleaded,  m  but  it  is  better  that  it  should  be  pleaded  formally  in 
writing.  Unless  specially  pleaded,  it  will  not  be  noticed  by  the 
court,  n 

g^  See   Herrman,  de  sbolitionibus  h  See  State  v,  Keith,  63  N.  C.  140 ; 

criminum  ;   Bentham,   Rat   in  loco ;  State  v,  Blalock,  Phill.  N.  C.  242. 

Mittermaier,  note  to  Feuerbach,  §  63 ;  /  As  to  statutes  of  amnesty,  see 

and    for    construction    of    American  State  v.  Cook,  Phillips  Rep.  535 ;  and 

amnesty   acts,  Brown  v.  U.  S.,  Mc-  State  i;.  Shelton,  65  N.  C.  294. 

Cahon,  229  ;  State  v.  Keith,  63  N.  C.  m  R.  v.  Garside,  4  Nev.  &  M.  83 ; 

140;  Haddix  v.  Wilson,  3  Bush,  523.  2  Ad.  &  El.  266. 

Post,  §  509  «f.  n  U.  S.  V.  Wilson,  7  Pet.  150;  S. 

/  2  Hawk.  P.  C.  C.  37,  §  58.  C.  Bald.   78;    State    v.  BUlock,  trf 
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§  591  6.  To  what  Offences  applicable. 

As  to  time,  —  Clearly  not  to  oflfences  committed  after  the  proc- 
lamation of  pardon.  That  no  sovereign  in  a  state  where  the  law- 
making power  is  distinct  from  the  executive  can  dispense  with  a 
penal  statute,  was  established  in  England  by  the  overthrow  of 
King  James,  and  the  subsequent  refusal  of  the  courts  to  recognize 
his  dispensations  as  valid.  It  is  true  that  an  executive  may  say, 
"  under  certain  circumstances,  I  will  decline  to  prosecute."  This 
has  been  sometimes  done  in  England  by  order  of  council.  But 
this  is  not  a  pardon,  L  e.,  it  could  not  be  pleaded  in  bar.  It  is 
simply  a  promise  by  a  particular  executive,  that  for  a  certain 
time,  under  the  stress  of  a  particular  public  exigency,  he  will  de- 
cline to  prosecute.  He  may,  at  any  time,  revoke  such  promise  ; 
and  at  the  best,  it  is  the  exercise  of  a  high  and  questionable  pre- 
rogative, which  the  courts,  should  the  matter  come  before  them, 
would  hold  to  be  supe^eded  by  a  prosecution  subsequently 
brought,  n^ 

But  when  an  offence  has  been  committed,  a  pardon  may  be  at 
common  law  interposed  at  any  period  of  time,  before  prosecu- 
tion, during  trial,  and  after  conviction  ;  though  by  the  constitu- 
tion of  some  states  pardons  prior  to  conviction  are  prohibited,  n^ 

As  to  penalties,  costs,  and  confiscation,  —  Even  in  indictments 
partaking  of  the  nature  of  civil  process,  a  pardon,  before  sen- 
tence, by  the  executive  having  jurisdiction,  is  a  bar  to  costs  and 
penalty,  as  well  as  to  corporeal  punishment,  o  Thus  a  pardon  by 
the  governor  of  Pennsylvania  of  a  person  convicted  of  fornication 
and  bastardy,  when  pleaded  before  sentence,  discharges,  in  Penn- 
sylvania, the  defendant  from  liability  for  costs,  as  well  as  from  the 
maintenance  of  the  child,  jo     After  judgment,  however,  a  pardon 

n»  See  12  Coke,  29;  R.  v.  Wil-  Garland,  ex  parte ,  4  Wallace,  U.  S. 
liams,   Comb.   18;   R.  v.  Wilcox,   2     838. 

Salk.  458 ;  2  Hawk.   P.   C.  540 ;  R.        o  State  v.  Dyches,  28  Texas,  585 ; 
v.  Garside,  ut  tupi-a.  Com.  p.  Bush,  2  Duvall  (Ky.),  264. 

n«  WooUery  r.  State,  29  Mo.  800 ;  p  Com.  v.  Hitchman,  46  Penn.  St 
Duncan  v.  Com.  4  S.  &  R.  449 ;  Com.  857 ;  Com.  v,  Ahl,  48  Penn.  St.  53  ; 
V.  Mash,  7  Mete.  472 ;  U.  S.  v.  Wil-  13.  S.  u.  Athens  Armor)',  85  Ga.  844. 
son,  7  Peters,  150;  R.  v.  Reilly,  1  So  also  a  pardon  after  sentence  dis- 
Leach,  454 ;  R.  v.  Crosby,  1  Ld.  Raym.  charges  penalties  due  -even  to  the 
89 ;    Com.  v.  Bush,  2  Duvall,   264 ;    county.    Cope  v.  Com.  28  Penn.  St. 

297;  post,§  766. 
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does  not  discharge  costs,  or  penalty,  on  informer's  claim,  q  Of 
course  these  remarks  do  not  apply  to  qui  tarn  actions,  or  to 
cases  where  the  informer's  interest  attaches  in  limine^  by  pro- 
ceedings in  rem.  To  these  cases,  pardons,  issued  after  com- 
mencement of  suit,  do  not  reach,  j^  But,  under  the  United 
States  statutes,  a  pardon  operates  to  bar  confiscation  before  seiz- 
ure, q^ 

In  impeachmenti^  the  pardoning  power  of  the  executive  is  usu- 
ally restrained  by  constitutional  limitation. 

Commitment  for  contempt^  whether  legislative  or  judicial,  have 
been  said  in  England  to  be  out  of  the  reach  of  the  crown  ;  though 
so  far  as  concerns  parliamentary  contempt,  imprisonment  may  be 
relieved  by  prorogation.  There  is  a  strong  reason  for  this  limita- 
tion in  the  fact  that  if  the  executive  could  discharge  from  impris- 
onment witnesses  imprisoned  for  contempt,  no  trisd,  legislative  or 
judicial,  could  proceed  without  executive  consent.  In  one  Amer- 
ican case,  however,  the  right  of  executive  pardon  in  cases  of  con- 
tempt has  been  asserted.  ^ 

§  591  c.  Must  be  delivered.  —  To  give  effect  to  a  pardon,  it 
must  be  delivered  either  to  the  pardoned  party,  or  his  agent, 
or  the  officer  having  him  in  charge,  r  But  a  delivery  to  the 
marshal  has  been  held  not  to  be  a  delivery  to  the  prisoner,  r^ 
And  a  conditional  pardon,  not  delivered,  may  be  revoked 
by  the  successor  in  office  of  the  executive  by  whom  it  was 
granted.  8 

Fraud.  —  A  pardon  fraudulently  procured  will  be  treated  by 
the  courts  as  void,  t    And  this  fraud  may  be  by  suppression  of 

9  U.  S.V.  Harris,  1  Abb.  U.  S.  110;  State   o.  Yoamans,  5    Ind.   2S0;    S 

Bee  Brown  v.  U.  S.,  McCahon  (Kan-  Hawk.  P.  C.  54S-4. 

sas),  229 ;  Garland,  ex  parte,  4  Wall  q^  Brown  t7.  U.  S.,  McCahon,  229 ; 

384 ;    Schuylkill    v,    Reifsnyder,    46  U.  S.  v.  I^ifteen  Hundred  Bales,  &c. 

Penn.   St   446;    Deming,  in    re,   10  16  Pitts.  L.  J.  180;  U.  S.  r.  Padel- 

Johns.  282 ;  Pool  r.  Trumbal,  8  Mod.  ford,  9  Wall.  581 ;  U.  S.  v.  Armory, 

56  ;  Duncan  v.  Com.  4   S.  &  R.  449  ;  85  Ga.  844. 

State    V.  McO'Blenis,   21   Mo.   272;  ^3  Hickey,  ex  parte,  4  Sm.  &  Mar. 

Anglea    v.   Com.   10    Grattan,    698;  751 ;  see  post,  §  3382. 

Shoop  V,  Com.  8  Barr,  126;  State  v.  r  Com.  v.  Halloway,  44  Penn.  St. 

Williams,  1  Nott  &  McC.  27 ;  though  210. 

as  to  U.  S.  revenue  forfeitures,  see  U.  r^  De  Puy,  ex  parte,  10  Int.  Rev. 

S.  V.  Morris,  10  Wheat.  246.  Rec.  84. 

^1  McLane  v.  U.  S.  6  Pet.  405 ;  U.  s  Ibid. 

S.  V.  Lancaster,  4  Wash.  C.  C.  64 ;  t  Com.  v.  Halloway,  44  Penn.  St. 
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the  truth  as  well  as  by  direct  affirmation  of  falsehood,  t^  Tet  this 
test  should  be  cautiously  applied  by  the  courts,  for  there  are  few 
applications  for  pardon  in  which  some  suppression  or  falsification 
may  not  be  detected.  It  is  natural  that  it  should  be  so,  when  we 
view  the  condition  of  persons  languishing  in  prison,  or  under  sen- 
tence of  death ;  and  if  departure  from  rigid  accuracy  in  appealing 
for  pardon  be  a  reason  for  cancelling  a  pardon,  there  would  be 
few  pardons  that  would  stand.  The  proper  course  is  to  per- 
mit fraud  to  be  set  up  to  vacate  a  pardon  only  when  it  reaches 
the  extent  in  which  it  would  be  admissible  to  vacate  a  judg- 
ment. 

§  591  d.  Conditions,  —  Whether  an  executive  can  impose  con- 
ditions in  pardons  has  been  doubted.  It  may  now,  however,  be 
considered  as  settled  law  that  such  conditions  may  be  made,  and 
that  on  their  violation  the  pardon  is  suspended,  and  the  original 
sentence  revives.  This  is  eminently  the  case  when  the  offender, 
after  being  released  on  condition  he  leaves  the  country,  refuses  to 
go,  or  surreptitiously  returns.  ^^  But  allowance,  in  calculating 
departure,  will  be  made  for  sickness  or  incapacity,  v 

By  the  Massachusetts  statute  of  1867,  c.  301,  convicts  violat- 
ing the  conditions  of  conditional  pardons  may  be  rearrested,  tv 

When  a  pardon  is  granted,  with  a  condition  annexed,  the  fact 
that  the  person  pardoned  is  in  prison,  and  must  accept  the 
condition  before  availing  himself  of  the  pardon,  does  not  con- 
stitute such  duress  as  will  vacate  his  acceptance  of  the  con- 
dition. X 

Infamy.  —  The  effect  of  pardon  in  removing  infamy  is  here- 
after discussed,  y 

Second  convictions. — A  person  convicted  for  the  second  time 
of  a  felony,  and  liable  to  be  sentenced  to  a  duplicated  statutory 
punishment,  cannot  plead,  in  exoneration  of  the  increased  punish- 
ment, an  executive  pardon  of  the  former  conviction,  z 

210;  State  r.  Mclntire,  IJonesN.  C.  jecting    a   conditional    pardon,    see 

1 ;  2  Hawk.  P.  C.  §  9,  10,  p.  585.  O'Brien's  caae,  1  Towns.  St.  Tr.  469. 

i^  State  V.  Leak,  5  Ind.  359.  v  People  v,  James,  2  Caines,  57. 

ti  Po6t,§  766,  and  cases  there  cited;  to  See  also  Gen.  Stat.  1860,  ch.  177. 

Flavell's  case,  8  W.  &  S.  197  ;  State  v.  x  Greathouse's  case,  2  Abbott  U.  S. 

Addington,  2  Bailey,  516  ;  Roberts  v.  882. 

State,  14  Mo.  138;  R.  r.  MiUer,  2  W.  y  Post,  §  765,  766. 

BL  797;  though  see  Hunt,  ex  parte,  6  z  Mount  r.  Com.  2  Duvall  (Ky.), 

£ng.  (Ark.)  284.    For  a  case  of  re-  93. 
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§  591  e.  Amnesty,  —  The  President's  amnesty  proclamation 
of  December  8,  1863,  extended  to  persons  who,  prior  to  the 
date  of  the  proclamation,  had  been  convicted  and  sentenced 
for  offences  described  in  the  proclamation.  2^  The  amnesty 
acts  do  not,  in  general,  apply  to  crimes  not  growing  out  of  the 
war.  z^ 

A  plea  setting  up  an  amnesty  proclamation,  contsdning  excep- 
tions, must  aver  that  the  respondent  is  not  within  the  excep- 
tions, a 

Form,  —  Pardons  are  construed  indulgently,  and  if  the  offence 
pardoned  be  substantially  described,  this  will  be  enough,  b  Yet, 
when  it  is  sought  to  rehabilitate  a  convict,  or  to  otherwise  cancel 
a  conviction,  by  means  of  a  pardon,  the  pardon  must  accurately 
recite  the  conviction,  c 

§  591/.  Estoppel  by  using  staters  evidence,  —  The  state  is  not 
barred  from  prosecuting  a  person  for  a  crime,  by  the  fact  that 
he  has  confessed  his  guilt  while  testifying  as  a  witness,  without 
express  promise  of  protection  from  a  person  authorized  to  act 
for  the  executive,  d 

§  691  g.  Foreign  pardons,  —  To  foreign  pardons,  the  analc^ 
of  foreign  convictions  may  be  applied :  e  "  Was  the  defendant 
within  the  jurisdiction  of  the  pardoning  sovereign  at  the  time  of 
the  pardon?  Was  the  offence  committed  within  the  territory 
of  such  sovereign  ?  In  the  latter  case,  a  pardon,  based  on  the 
groimd  that  no  offence  was  committed,  is  a  lex  generalise  declar- 
ing that  the  act  is  not  in  that  land  to  be  made  liable  to  criminal 
punishment.  But,  in  the  former  case,  it  should  appear,  to  give 
extra-territorial  force  to  such  pardon,  first,  that  the  offender  was 
in  the  territory  of  the  pardoning  prince  to  such  effect  that  he 
could  there  be  prosecuted  by  the  laws  of  such  territory  for  the 
particular  offence ;  secondly,  that,  by  the  law  of  the  country  of 

«!  Greathouse's  case,  2  Abbott  U.  Com.  v.  R.  R.   1  Grant,  380  ;  Wyr- 

S.  882  (1864).     See  ante,  §  591  a.  ral's  ease,  5  Co.  49 ;  po8t,§  766. 

z9  State  V,  Haney,  67  N.  Car.  467  ;  c  U.  S.  v.  Stetter,  post,  §  766 ;  R. 

State  V.  Blalock,  Fbil.  R.  242 ;  State  v.  Harrod,  2  C.  &  E.  294 ;  2  Cox  C.  C. 

V.  Shelton,  65  N.  C.  294.  242. 

a  St.  Louis  Street  Foundrj,  6  Wal-  d  Com.  v.  Brown,  108  Mass.  422 ; 

lace,  U.  S.  770.  see  Com.  w.  WoocLside,  105  Mass.  594, 

h  Jones    V.  Harris,   1  Strob.   160 ;  and  People  v.  Bruzzo,  24  CaL41;  ante, 

Hunt,  ex  parte,  5  £ng.  (Ark.)  284;  §544. 

e  Ante,  §541. 
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the  second  trial,  the  courts  of  the  country  of  the  first  trial  had 
jurisdiction ;  and  thirdly,  that  the  pardon  should  have  been  reg- 
ular and  fair,  and  after  a  due  examination  of  the  facts.  Should 
these  conditions  exist,  the  tendency  is,  in  municipal  prosecutions, 
to  regard  a  foreign  pardon  as  conclusive.  In  prosecutions,  po- 
litical or  semi-political,  however,  the  case  would  be  reversed. 
It  would  be  preposterous,  for  instance,  to  suppose  that  a  prosecu- 
tion in  the  United  States,  for  treasonable  offences  against  the 
United  States  committed  in  Germany,  or  for  perjury  in  Germany 
before  a  United.  States  consul,  could  be  barred  by  a  pardon  by 
the  German  sovereign  within  whose  territory  the  offence  was 
committed.  The  true  issue,  both  here  and  in  respect  to  acquit- 
tals, is,  had  the  sovereign  thus  intervening  the  jurisdiction  to 
pronounce  a  lex  generalis  as  to  the  particular  case  ?  If  so,  his 
action  is  final.     If  otherwise,  it  is  not."/ 

By  the  above  reasoning  it  is  clear  that  a  federal  pardon  cannot 
remove  penalties  imposed  by  a  state  court.  ^ 

/  Wh.  Cou.  of  Laws,  §  938.  g  See  Ridley  v.  Sherbrook,  3  Cold. 

(Tenn.)  569. 
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[^As  to  Corpus  Delicti^  see  post^  §  746.] 

I.   GENERAL  DOCTRINE  OF  VARIANCE. 

§  592.  Whenever  there  is  a  plea  of  not  guilty,  every  sub- 
stantial affirmative  allegation  in  the  indictment,  material  to  the 
constitution  of  the  offence,  must  be  made  good  by  the  prosecu- 
tion. What  evidence  is  necessary  for  the  purpose  in  reference  to 
particular  offences,  will  be  considered  more  fully  hereafter,  when 
these  offences  are  severally  examined.  There  are  points,  how- 
ever, which  apply  to  most  criminal  trials,  which  it  ia  proposed 
here  to  treat  generally,  collecting  for  the  purpose,  with  much 
brevity,  the  views  of  text  writers  of  authority,  illustrated  by 
such  cases  as  may  serve  to  make  the  rule  more  intelli^ble.  a 


a  The  general  inquiry  is  not  only 
incompatible  with  the  limits  of  this 
work,  but  it  is  rendered  unnecessary, 
— in  England,  by  the  elaborate  and 
thorough  commentaries  of  Mr.  Starkie 
and  Mr.  Phillips ;  and  in  this  country, 
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by  the  admirable  treatise  of  Mr. 
Greenleaf.  To  the  latter  work,  I  take 
this  opportunity  of  expressing  my  ac- 
knowledgment for  the  assistance  it 
has  given  me  on  several  important 
poiots.    As  ^11  be  perceived,  also,  I 
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§  593.  One  interesting  question  is  to  be  examined  at  the  out- 
set. What  constitutes  stiAstantial  proof  of  a  material  allegation ; 
or,  in  other  words,  what  yariance,  in  respect  to  such  material 
allegations,  is  fatal  ? 

The  general  rule  may  be  thus  stated:  Where  (except  in 
those  cases,  to  be  presently  noticed,  where  a  literal  setting 
forth  is  requisite)  the  evidence  corresponds  with  the  indictment 
in  its  general  design  and  purport,  a  technical  variance  will  not 
be  fatal. 

Of  this,  a  very  happy  illustration  is  found  in  a  case  tried  at 
nisi  prius  in  Philadelphia,  by  Gibson,  C.  J.  The  first  count  in 
the  indictment  charged  that  the  defendant,  devising  and  intend- 
ing to  raise  and  create  riots,  &c.,  with  the  usual  averments,  ^^un- 
lawfully, wickedly,  and  maliciously  incited,  encouraged,  and 
endeavored  to  provoke  and  instigate  divers  good  citizens  of  the 
commonwealth,  whose  names  are  to  said  inquest  unknown,"  &c., 
*^  to  assemble  and  gather  together  and  disturb  the  peace  of  the 
commonwealth,  and  to  injure  and  anflby  said  citizens,"  &c., 
*^  and  for  that  purpose,  he,  the  said  defendant,  then  and  there 
erecting  and  fixing  a  certain  figure,  resembling  a  man,  but  com- 
monly called  a  Paddy,  as  and  for  the  effigy  of  St.  Patrick,  and 
by  these  means,"  &c.,  "  did  collect  together  a  large  number  of 
citizens,  who  behaved  riotously  for  a  long  space  of  time,"  &c. 
The  remaining  coimts  were  for  attempt  to  produce  riot  generally, 
without  specifying  the  means.  It  appeared  from  the  evidence 
that  sometime  between  dusk  and  eleven  o'clock,  on  the  16th 
of  March,  a  stnfiEed  Paddy,  with  the  accompaniment  of  a  rum 
bottle  and  a  string  of  potatoes,  was  suspended  to  a  tree  near  the 
junction  of  Second  Street  and  Germantown.  road,  in  the  district 
of  Kensington,  a  neighborhood  then  inhabited  principally  by 
emigrants  from  Ireland.  The  figure  remained  in  this  position 
until  the  next  morning,  when  it  was  removed  to  prevent  a  dis- 
turbance which  seemed  likely  to  ensue.  The  defendant,  an 
innkeeper,  residing  in  that  district,  was  proved  by  several  wit- 
nesses to  have  been  in  his  house  during  the  whole  of  the  evening 
on  which  the  Paddy  was  erected ;  and  a  great  deal  of  conflicting 

have  drawn  largely  on  several  author-  Lehrbuch,  1871,  and  Bar's  remark- 
itative  Grerman  works,  among  which  able  and  very  able  essay  on  **Die 
may  be  mentioned  Mittermaier's  "  Das  Lehre  vom  Cansalzusammenhange/' 
Deutsche    Strafvedahren,"   Bemer'fr    1871. 
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evidence  was  produced,  which  made  hia  agency  in  the  affair  very 
questionable.  The  averment  in  the  indictment  that  the  figure 
was  intended  as  an  efligy  of  St.  Patrick,  and  was  meant  and 
well  calculated  to  excite  the  angry  feelings  of  the  immediate 
population,  was  fully  supported.  It  was  proved  also  beyond 
contest,  that  the  defendant  was  concerned  in  the  exhibition  on 
the  18th  of  March,  of  a  female  figure,  commonly  called  a  Shelah, 
but  with  several  features,  besides  that  of  sex,  distinguishing  it 
from  a  Paddy.  Some  evidence  was  offered  to  show,  also,  that 
while  the  exhibition  of  a  Paddy  was  resented  as  an  insult  upon 
the  Catholic  portion  of  the  Irish,  a  Shelah  was  often  displayed  as 
a  retaliatory  emblem,  and  may  have  been  so  meant  in  the  pres- 
ent case.  A  tumult  ensued,  the  insult  being  spiritedly  resented, 
and  the  neighborhood  was  thrown  into  confusion  thereby  for  sev- 
eral succeeding  weeks.  The  defendant,  it  was  conceded,  was 
clearly  connected  with  the  Shelah,  though  his  instrumentality  in 
the  Paddy  was  controverted.  The  court  having  charged  the  jury 
that  the  indictment  cArged  an  indictable  offence,  after  a  short 
absence  they  came  back  with  the  inquiry  whether  the  allegation 
in  the  indictment  that  a  Paddy  had  been  exhibited,  was  sup- 
ported by  evidence  of  the  exhibition  of  a  Shelah.  The  court 
answered  in  effect,  that  if  the  characteristics  and  object  of  the 
Shelah  were  different  from  those  of  the  Paddy,  the  variance  was 
fatal ;  but  that  the  question  of  the  identity  or  dissimilarity  of  the 
two  was  for  the  jury.  A  verdict  of  acquittal  was  subsequently 
rendered,  h 

§  594.  So,  where  an  indictment  for  murder  charged  that  the 
death  of  the  deceased  was  caused  by  a  mortal  wound  of  the 
head,  inflicted  with  a  swingle,  it  was  proved  that  the  death  was 
caused  by  a  blow  on  the  head  by  a  piece  of  wood,  and  that  the 
external  skin  was  not  broken,  but  that  there  was  extravasation 
of  blood  pressing  on  the  brain,  and  a  collection  of  blood  between 
the  scalp  and  the  brain.  The  surgeon  stated  this  to  be  a  con- 
tused wound,  with  effusion  of  blood.  It  was  held  by  the  fifteen 
judges,  that  the  evidence  supported  the  indictment,  c  But 
where  an  indictment  for  a  conspiracy  alleged  that  the  defend- 
ants, on  the  5th  of  January,  1850,  conspired  to  defraud  the  F. 
Insurance  Ck)mpany,  by  removing  and  secreting  the  goods  be- 

h  Com.  V.  Haines,  6  Penn.  Law  c  R.  v.  Warman,  2  Car.  &  Kir.  195. 
Joum.  239-241.  See  also  post,  $  1059. 
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longmg  to  one  of  the  defendants,  and  insured  by  said  company, 
and  then  pretending  that  they  had  been  destroyed  by  fire,  and 
the  evidence  was,  that  the  policy  was  issued  on  the  2d  of  Jan- 
uary, 1850 ;  that  the  goods  were  removed  on  the  Sd ;  that  the 
shop  from  which  they  were  removed  was  destroyed  by  fire  on 
the  7th;  fxtd  that  the  defendants  had  no  knowledge  of  any  in- 
surance of  the  goods  by  the  F.  Insurance  Company  until  after 
the  fire ;  it  was  held  that  this  evidence  did  not  support  the  alle- 
gation in  the  indictment,  d 

On  the  other  hand,  where  an  indictment  charged  that  the  de- 
fendant fed  a  large  number  of  hogs  with  '^  slop,  fermented  grain, 
the  ofiPals  and  entrails  of  beasts,  and  other  filth,"  by  means  where- 
of a  nuisance,  &c.,  was  created,  and  the  evidence  showed  that 
the  hogs  were  fed  exclusively  on  slop ;  Sergeant,  J.,  held  that 
there  was  no  variance,  e 

To  the  same  effect  are  cases  where  it  is  held  that  an  indictment 
averring  false  pretences  made  to,  or  money  obtained  from  a  prin- 
cipal, is  supported  by  evidence  that  the  pretences  were  made  to, 
or  money  obtained  from  an  agent./ 

So,  also,  misdemeanors  committed  by  an  agent  may  be  prop- 
erly averred  to  have  been  done  by  the  principal,  ff 

The  doctrine  is  thus  illustrated  by  Mr.  Phillips  :  "  Where  th6. 
prisoner  was  charged  with  a  robbery  near  the  highway,  and  the 
robbery  was  proved,  but  not  near  the  highway,  and  where  the 
offence  of  arson  was  stated  in  the  indictment  to  have  been  com- 
mitted in  the  night-time,  and  was  proved  not  to  have  been  in  the 
night-time, — in  these  cases  all  the  judges  were  of  opinion  that 
the  convictions  were  proper,  and  the  prisoners  were  ousted  of  the 
benefit  of  the  clergy.  But  where  the  averment  in  the  indict- 
ment is  sensible  and  natural,  it  ought  to  be  regularly  proved  ;  as, 
where  the  prisoner  was  indicted  for  a  burglary  in  the  house  of  J. 
D.  with  intent  to  steal  the  goods  of  J.  W.,  and  it  appeared  in 
evidence  that  no  such  person  had  any  goods  in  the  house,  but 
that  the  name  of  J.  W.  was  put  by  mistake  for  J.  D.,  the  judges 
held,   that  it  was  material  to  state  truly  the  property  of  the 

d  Com.  v.  Kellogg,  7  Gushing,  473.  Gillespie,  7  S.  &  R.  469;  Com.  v.  Park, 

e  Com.  V,  Vansickle,  Brightly  R.  1  Gray,  558 ;  State  v,  Matthis,  1  Hill 

69;  7  Penn.  L.  Jour.  82.  S.  C.  37;  Britain  v.  State,  3  Humph. 

/Post,  §598.  208;   State  v.  Neal,  7   Foster,   131; 

jjr  Com.  r.  Nichols,  10  Met  259;  R.  Com.   o.  Bagley,   7   Pick.  279.     See 

V.  Gutch,  Mood.  &  Malk.  437 ;  Com.  v.  ante,  §  108, 153. 
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goods,  and  on  account  of  this  variance  the  prisoner  was  ac^ 
quitted."  g^ 

U.  NAMES  OF  FBOSECUTORS  AND  THIBD  PERSONS. 

§  595.  What  particularity  is  necessary  in  setting  forth  the 
names  of  the  defendant  and  of  third  persons,  has  already  been 
shown,  and  it  has  generally  been  said  that  while  an  error  in  the 
former  is  only  taken  advantage  of  by  abatement,  an  error  in  the 
latter,  when  the  name  is  material,  is  fatal.  A  Thus,  if  a  burglary 
be  alleged  to  have  been  committed  in  the  dwelling-house  of  J. 
G.,  and  the  fact  is  that  it  is  the  dwelling-house  of  J.  S.,  the  de- 
fendant must  be  acquitted  for  the  variance,  t  So,  if  a  larceny 
be  alleged  to  have  been  committed  in  the  house  of  J.  G.,  and 
it  turn  out  in  evidence  to  be  the  dwelling-house  of  J.  S.,  the  de- 
fendant must  be  acquitted  of  the  stealing  in  the  dwelling-house, 
and  can  be  found  guilty  of  the  simple  larceny  merely.  So,  in 
all  other  cases,  a  material  variance  between  the  indictment  and 
evidence,  in  the  name  of  the  party  injured,  will  be  &tal,  and 
the  defendant  must  be  acquitted.^  Thus  a  draft  signed  Jos. 
Johnson,  is  not  admissible  under  a  coimt  stating  it  to  be  signed 
Joseph  Johnson,  president,  h  And  so  an  indictment  averring  a 
sale  to  M.  G.,  is  not  sustained  by  proof  of  a  sale  to  a  woman 
whose  name  at  the  sale  was  M.  G.,  but  who  before  the  indict- 
ment was  found  had  acquired  a  new  surname  by  marriage.  I 

How  the  ownership  of  property  is  to  be  averred  and  proved 
will  be  more  fully  considered  under  another  head,  m 

§  596.  What  are  variances.  — An  indictment  will  not  be  bad 
which  gives  a  popular  name  as  distinguished  from  a  proper 
name ;  and  it  will  be  enough  to  sustain  an  averment  of  a  particu- 
lar name  that  the  defendant  was  popularly  known  by  such  name. 
Thus,  though  the  prosecutrix's  true  name  was  Susannah,  it  was 
held  that  an  indictment  calling^er  Susan,  that  being  her  pop- 

g^  1  Phillips  on  Ev.  p.  207;  see  Cord,  560 ;  see,  however,  Com.  v.  Price, 

also  Com.  v.  McLaughlin,  105  Mass.  S  Leigh,  757. 
460.  j  U.  S.  V.  Howard,  3  Sumner,  12; 

h  Ante,  §  238-257-8 ;  see  2  Russ.  State  v.  Owens,  10  Rich.  Law  (S.  C), 

on  Cr.  789,  795;   State  r.  Trapp,  14  169;  Timms  ».  Stete,  4  Cold.  (Tenn.) 

Rich.  (S.  C.)  208.  188;  post,  §  1818-1836. 

t  R.  V.  White,  1  Leach  286.    Ante,        k  U.  S.  v.  Keen,  1  McLean,  429. 
§  254;  State  v.  Rushing,  2  N.  &  Mc-        /  Com.  o.  Brown,  2  Gra>:,  358. 
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ular  name,  was  good,  n  So,  where  an  instrument  was  signed  T. 
Tapper,  and  it  was  averred  that  the  prisoner  made  it  with  the 
intention  to  defraud  Tristam  Tupper,  the  evidence  being  that 
Tristam  was  the  name  by  which  the  party  was  known ;  it  was  held 
that  there  was  no  variance,  and  that  the  count  was  well  framed,  o 

§  597.  On  an  indictment  charging  the  stealing  of  the  horse  of 
Stephen  Harris,  the  evidence  proved  that  the  man  whose  horse 
had  been  stolen  was  named  Harrison.  The  witness  stated  that 
his  name  of  baptism  was  Harrison,  though  his  neighbors  some- 
times caJled  him  Harris ;  it  was  held  that  the  owner's  name  was 
suflBiciently  described.  |i  On  a  trial  for  felony  the  only  evi- 
dence of  the  prosecutor's  Christian  name  w^s  a  statement  by  a 
witness  that  he  had  seen  the  prosecutor  sign  his  name  to  the 
charge  against  the  prisoners,  and  to  his  deposition  before  the 
magistrates ;  that  he  knew  from  that  the  prosecutor's  name  was 
Thomas  B.,  but  that  except  from  having  seen  him  make  his  sig- 
nature, he  had  no  knowledge  of  his  Christian  name.  It  was  held 
that  this  was  admissible  and  sufficient  evidence  of  the  Christian 
name  of  the  prosecutor. /7^  But  proof  that  the  accused  shot  some 
person  of  the  name  of  "  Rathbun,"  will  not  sustain  an  aver- 
ment of  shooting  "William  A.  Rathbun  ;  "|?*  and  generally  a 
misstatement  of  even  middle  names  will  be  a  fatal  variance.  j9^ 

Where  an  indictment  for  murder  undertakes  to  identify  the 
deceased  by  his  race,  the  state  should  make  some  proof  of  the 
descriptive  matter,  q 

Where  the  indictment  charged  the  forgery  of  an  order  on  "  the 
Cashier  of  the  Corporation  of  the  President  and  Directors  of  the 
Bank  of  the  United  States,"  and  the  order  was  drawn  on  '^  the 
Cashier  of  the  Bank  of  the  United  States,"  it  was  held  this  was 
not  a  fatal  variance,  q^ 

If  the  name  proved  be  idem  sonans  with  that  in  the  indictment, 
and  different  in  spelling  only,  r  the  variance  will  be  immate- 
rial, s    Thus,  "  Blankenship  "  for  "  Blackenship,"  t  «  Havely  " 

n  State  v,  Johnson,  67  N.  C.  58;  ^  Com.  v.  Blood,  4  Gray,  81.  See 

ante,  §  251-6  ante,  §  251-6. 

0  State  O.Jones,  1  M'Mul.  286.  See  q  Reed  v.  State,  16  Ark.  499. 

ante,  §  251-6.  qi  U.  S.  v.  Hinman,  1  Bald.  292. 

p  State  V.  France,  1  Tenn.  484.  r  Williams  v.  Ogle,  2  Str.889;  State 

pi  R.  V,  Toole,  40  Eng.  Law  &  Eq.  p.  Bean,  19  Vt.  580.    See  ante,  §  268. 

588;  Bears.  &  B.  C.  C.  194.  g  See  ante,  §  258. 

!>•  Hardin  v.  State,  26  Texas,  113.  t  State  v.  Blankenship,  21  Mo.  504. 
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for  "Haverly,"v  "Segrave"  for  "  Seagrave,"  "M'Nicole" 
for  «  M'Nicoll,"  v  "  Benedetto  "  for  "  Beneditto,"  w  «  Whyn- 
eard  "  for  "  Winyard,"  pronounced  "  Winnyard/'  x  "  Keen  "  for 
"  Keene,"  y  "  Deadema  "  for  "  Diadema,"  z  "  Autron  "  for  "  An- 
trum "  or  "  Autrim,"  a  "  Hutson ''  for  "  Hudson,"  b  "  Droun  "  for 
**  Drown,"  b^  "  ThonpBon  "  for  "  Thompson,"  6*  form  no  vari- 
ance. A  special  verdict,  finding  the  name  to  be  Rich'd,  when  in 
fact  it  was  Richard,  is  not  fatally  defective,  c  But  it  has  been 
decided  that  ''  M'Cann  "  and  ''  M'Cam,"  d  ''  Shakespeare  "  and 
"  Shakepeare,"^  "  Chambles  "  and  "  Chambless,"/ "  Sedbetter" 
and  "  Ledbetter,"^  "Dougal  Mclnnis"  and  "Dougal  McGm- 
•  nis,"  A  "  Tabart "  and  "  Tarbart,"  i  "  Burrall "  and  "  Burrill,"/ 
"  ShutlifE "  and  "  ShirtUff,"  *  "  Prison"  and  "  Brisson, "  I  **  Don- 
nel"  and  "Donald,"??*  "Melvin"  and  " Melville," w  "Katha- 
rine "  and  "  Catharine,"  o  are  not  the  same  in  sound. 

What  is  idem  sanans  is  for  the  jury  on  an  issue  of  fact,  j9 
though  it  is  otherwise  on  demurrer,  q 

§  598.  PrincipcUs  and  agents. — Where  the  indictment  charges 
A.  as  the  principal  and  B.  as  abetting,  and  the  jury  find  B.  prin- 
cipal and  A.  as  abetting,  there  is  no  variance,  r  So  where  the 
evidence  shows  money  to  have  been  paid  (y,  or  pretences  to 
have  been  made  to  an  agent,  the  indictment  is  right  in  aver- 
ring the  money  to  have  been  paid  by,  and  the  pretences  to  have 
been  made  to  the  principal,  n 

j  Com.  V.  Gillespie,  7  S.  &  R.  469. 

k  1  Chitty,  216. 

I  Addison,  141. 

m  Donnel  v,  U.  S.  1  Moms  141 ;  sec 
McDonald  v.  People,  47  HI.  533. 

n  State  v.  Curran,  18  Ma  (3  Ben- 
nett) 320. 

0  Swails  V.  State,  7  Blackf.  324. 

p  R.  w.  Davis,  2  Den.  C.  C.  231 ; 
Cotton  r.  State,  4  Texas,  260;  Com. 
V.  Donoran,  13  Allen,  671 ;  Girous  o. 
State,  29  Ind.  93. 

q  State  v,  Havely,  21  Mo.  (6  Ben- 
nett) 498. 

r  State  v.  Mairs,  Coxe,  458;  Foster, 
351 ;  R.  v.  Mackallj,  9  Coke,  67  a; 
Plowden,  988;  State  w.  Flejr,  2  Rice's 
Dig.  104.     See  ante,  §  109,  594. 

n  Com.  V.  Bagley,  7  Pick.  279 ;  CoiA.  v. 


ti  Ibid.  498,  sed  qwere, 

V  R.  V.  Wilson,  2  Car.  &  Kir.  527; 
1  Den.  C.  C.  284. 

w  Ahitbol  V,  Beneditto,  2  Taunt.  401. 

a:  R.  V  Foster,  R.  &  R.  412. 

y  Com.  17.  Riley,  Thach.  C.  C.  67. 

z  State  V.  Patterson,  2  Iredell,  346. 

a  State  v.  Scurry,  8  Richard.  68. 

b  State    V.  Hutson,    15    Mo.  512; 
Chapman  9.  State,  18  Geo.  736. 

61  Com.  ».  Woods,  10  Gray,  477. 

6«  State  V.  Wheeler,  36  Vt.  261. 

c  Huffman  v.  Com*.  6  Randolph,  686. 

dYLv.  Tannett,  R  &  R.  351. 

0  R.  0.  Shakespeare,  10  East,  88. 
/  Ward  V.  State,  28  Alab.  53. 

17  Zellers  t?.  State,  7  Ind.  659. 

h  Barnes  v.  People,  18  111.  52. 

t  Bingham  v,  Dickie,  5  Taunt.  814. 
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Persons  unknown.  —  On  an  indictment  for  adultery  containing 
two  counts,  in  one  of  which  the  offence  is  charged  to  have  been 
committed  with  E.  B.,  and  in  the  other  with  a  woman  whose 
name  was  not  known,  evidence  being  introduced,  tending  to 
show  that  the  person  of  the  woman  was  known,  and  that  her 
name  was  E.  B.,  it  was  held,  that  if  the  jury  doubted,  upon  the 
eyidence,  whether  the  true  name  of  the  woman  was  E.  B.,  they 
might  find  the  defendant  guilty  on  the  second  count,  o 

When  the  allegation  of  the  indictment  is  that  a  third  person 
was  unknown,  it  is  enough  if  it  appear  in  proof  that  such  third 
person  was  imknown  at  indictment  found,  though  he  became 
known  afterwards,  jo  But  a  complaint  for  unlawfully  selling 
intoxicating  liquor  to  a  person  unknown,  on  which  the  defend- 
ant is  convicted  before  a  justice  of  the  peace,  or  police  court,  on 
proof  of  a  sale  to  one  person,  is  not  supported,  on  the  trial  on 
appeal,  by  proof  of  a  sale  to  a  different  person,  q 

In  former  chapters  the  pleading  of  Misnomer  is  discussed  as 
follows :  — 

Misnomer  of  corporations,  §  233. 

Alias  dictus,  §  237. 

Middle  names,  §  238. 

Abbreviations  and  initials,  §  239. 

Additions  generally,  §  243. 

"  Junior"  and  "  Senior,"  §  249. 

Averment  of  parties  as  unknown,  §  242. 

General  practice  when  misnomer  is  alleged,  §  259. 

Plea  in  abatement,  §  536. 

ni.  TIME  AND  PLACE. 

§  599.  The  time  of  the  commission  of  an  offence  laid  in  the 
indictment  is  not  material,  and  does  not  confine  the  proofs 
within  the  limits  of  that  period  ;  the  indictment  will  be  satisfied 
by  proof  of  the  offence  on  any  day  anterior  to  the  finding,  q^ 

Call,  21  Pick.  515 ;  Stoughton  v.  State,  82  N.  Y.  465 ;  Cheek  v.  State,  38  Ala. 

2  0hio  St.  R.(N.S.)562.Ante,§594;  227;    see    Com.  v.  Blood,    4    Gray 

nost,§2146.  •  (Mass.),  31. 

V  o  Com.  V.  Tompson,  2  Cushing,  551.        q  Zellers  t^.  State,  7  Indiana,  659. 

See  ante,  §  242,  250-9,  as  to  aver-        q^  Ante,  §  261;    Oliver  v.  State,  5 

ment  of  "person  unknown."  Howard  Miss.  R.  14;  Com.  v.  Alfred, 

p  Ante,  §   251,  262;  Com.  v.  Hen-  4   Dana,  496;   People  v.  Van   Sant- 

drife,  2  Gray,  508;    White  v.  People,  voord,  9  Cowen,  660;  1  Ch.  C.L.557; 
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Several  exceptions,  however,  exist  which  have  been  already  no- 
ticed, r  Wherever  deeds,  bills  of  exchange,  bank  notes,  or 
promissory  notes  of  any  kind  whatever,  are  set  forth,  it  is  essen- 
tial that  the  date^  if  stated,  should  correspond  with  the  evi- 
dence. 8  Where,  also,  any  time  stated  in  an  indictment  is  to 
be  proved  by  a  matter  of  record,  a  variance  will  be  fatal.  ^ 
Thus,  in  an  indictment  for  perjury,  the  day  in  which  the  perjury 
was  committed  must  be  truly  laid,  u  So,  also,  it  must  appear 
that  the  o£Eence  is  not  barred  by  the  statute  of  limitations,  v} 
Where  time  is  of  the  essence  of  the  offence,  as  in  burglary 
or  the  like,  the  offence  must  be  proved  to  have  been  commit- 
ted in  the  night-time,  though  the  hour  is  immaterial,  v 

§  600.   Proof  must  he  of  day  prior  to  indictment.  —  While 
the  day  laid  is  generally  immaterial,  the  proof  as  well  as  the 


State  V.  Munger,  15  Verm.  R  291 ; 
Com.  V.  Braynard,  Thacher's  C.  C.  146; 
Johnson  v,  U.  S.  8  McLean,  89 ;  State 
V.  Woodman,  8  Hawks,  884 ;  Jacobs  v. 
Com.  5  S.  &  R.  816;  State  v.  Baker,  4 
Reding.  52;  Com.  v,  Dillane,  1  Gray, 
483;  U.  S.  V.  M'Cormick,  4  Cranch 
C.  C.  R.  104 ;  Com.  v.  Kefly,  10  Cush. 
(Mass.)  69 ;  State  v,  Newsom,  2  Jones's 
Law  (N.  C),  178;  Medlock  v.  State, 
18  Ark.  868;  People  v.  Littlefield,  5 
Cal.  855 ;  State  v.  Porter,  10  Rich.  Law 
(S.  C),  145 ;  U.  8.  V.  Riley,  5Blatch. 
C.  C.  204;  Com.  v,  Carroll,  15  Gray, 
409 ;  Com.  v.  Campbell,  108  Mass.  486; 
Co;n.  V.  Dacey,  107  Mass.  206.  Mr. 
Amos  (Great  Oyer,  &c.,  247)  animad- 
verts with  great  sharpness  on  that 
"  prudery  "  which  makes  the  law  strain 
at  the  variance  of  a  letter  in  a  proper 
name,  and  yet  swallows  what  is  a  great 
deal  more  material,  a  variance  in  a 
date.  To  this  the  only  answer  is,  that 
the  '^  prudishness,"  bad  as  it  is,  would 
be  much  worse,  if  a  man  was  to  be  ac- 
quitted, if  the  days  of  the  month,  or 
even  the  month  of  the  year  —  the  most 
volatile  of  all  items  of  recollection  — 
escaped  the  witness's  memory.  It  is 
said,  however,  that,  while  under  an  in- 


dictment for  the  single  commission  of 
a  crime,  time  is  not  a  material  allega- 
tion ;  the  prosecution  must  select  some 
one  commission  of  the  alleged  crime, 
before  evidence  is  produced,  which 
then  becomes  the  offence  charged  and 
the  only  one  to  be  tried.  People  v. 
Jenness,  5  Mich.  805. 

r  Ante,  §  271-^;  2  Russ.  on  Crimes, 
802. 

s  Coxon  V.  Lyon,  2  Campb.  807; 
Freeman  v,  Jacob,  4  Campb.  209; 
Archb.  C.  P.  9th  ed.  90 ;  3  B.  &  C. 
45;  1  Greenl.  on  £v.  §  56.  See  ante, 
§275. 

t  Green  v.  Rennett,  1  T.  R.  656; 
Pope  V.  Foster,  4  T.  R  590 ;  Woodford 
0.  Ashley,  11  East,-  508;  Rastall  v. 
Stratton,  1  H.  Bl.  49;  2  Saund.  291 ; 
1  Archb.  C.  P.  9tJi  ed.  90.  Post,  § 
609. 

u  U.  S.  V.  M'Neal,  1  Gal.  387;  U. 
S.  V.  Bowman,  2  Wash.  C.  C.  R.  828. 
Ante,  §  559. 

u^  Ante,  §  446. 

V  People  V.  Burgess,  85  Cal.  1151^ 
What  the  ^*  night-time  "  is,  is  in  Mas- 
sachusetts defined  by  statute.    Post, 
§  1592,  &c. 
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ayerment  must  show  the  offence  to  have  been  committed  on  a  day 
preTious  to  the  preferring  of  the  indictment,  w 

In  murder^  the  death  most  be  proved  to  have  taken  place 
within  a  year  and  a  day  from  the  time  at  which  the  stroke  is 
proven  to  have  been  given,  x 

The  pleading  of  time  is  discussed  elsewhere  under  the  follow- 
ing heads :  — 

Precision  necessary  in  statement,  §  264. 

Initials  and  numerals,  §  265. 

Double  and  obscure  dates,  §  266. 

Historical  epochs,  §  269. 

Hour,  §  270. 

Repugnant,  future,  or  impossible  dates,  §  278. 

Where  date  is  material,  §  275. 

limitation  of  prosecutions,  §  486. 

[A%  to  Pennsylvania  Statutes  in  this  respect^  see  Rev.  Stat. 
1860,  pamph.  443.] 

§  601.  Place  and  venue.  — There  is  no  necessity  to  prove  that 
the  facts  given  in  evidence  occurred  in  the  parish  or  place  therein 
alleged ;  it  is  sufficient  to  prove  that  they  occurred  within  the 
county  or  other  extent  of  the  court's  jurisdiction,  y  otherwise 
the  defendant  must  be  acquitted,  y^  If  the  evidence  raises  a 
violent  presumption,  that  the  offence  for  which  the  prisoner  is 
indicted  was  committed  in  the  county  where  he  was  tried,  it  is 
sufficient,  z  Thus,  on  a  trial  for  forgery,  if  an  instrument  from 
its  face  purports  to  be  made  in  Charleston,  S.  C,  and  it  is 
proved  that  the  prisoner  at  its  date  was  there,  and  had  the  same 
in  his  possession,  it  is  sufficient  evidence  to  show  that  it  was 
made  there,  a  But  where  a  forged  bill  of  exchange  was  found 
upon  J.  S.,  who  resided  in  Wiltshire,  and  had  resided  there  about 
a  year  under  a  false  name,  but  which  bill  bore  date  more  than 
two  years  previously  to  its  being  found  upon  him,  and  at  a  time 
when  he  lived  at  Somersetshire,  on  an  indictment  against  him 
for  f oi^ery  of  the  bill  in  Wiltshire,  this  was  holden  not  to  be 

to  See  ante,  §  270.  y^  Larkin  v.  People,  61  Barb.  226 ; 

X  2  Hawk.  c.  28,  8.  90 ;  ArcHb.  P.  State  r.  Burns,  48  Mo.  488.    Ante,  § 

C.  9th  ed.  90,  a;  1  Dev.  189.    Post,  277. 

§  1070.  z  State  v,  Calvin,  Charlton,  152. 

y  Ante,  §  277;  2  Hawk.  c.  25,  s.  84;  a  State  v.  Jones,  1  M'Mul.  286. 

2  Rubs,  on  Crimes,  799.  / 
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sufficient  evidence  of  the  offence  having  been  committed  in  that 
^  county.  (  And  where  a  deed,  charged  to  be  foiged,  and  pur- 
porting to  be  made  in  the  county  of  Harris,  represented  the 
grantor  to  be  a  resident  of  Galveston,  and  the  grantee  (the  in- 
dicted forger),  of  the  county  of  Milan,  and  there  was  no  evidence 
of  the  residence  of  the  latter  elsewhere,  the  court  held  that  the 
evidence  given  was  not  sufficient  to  authorize  the  jury  to  find 
that  the  forgery  was  committed  in  Anderson  county,  where  the 
venue  was  laid,  b^ 

§  602.  When  the  offence  is  brought  home  to  the  proper 
county,  the  acts  of  the  prisoner,  connected  with  the  charge 
against  him,  are  admissible  in  evidence,  c 

If  there  be  no  such  minor  locality  as  that  stated,  it  is  imma- 
terial, d  Where,  however,  the  place  is  stated  as  matter  of 
local  description,  and  not  as  venue,  it  becomes  necessary  to 
prove  it  as  laid,  e  Thus,  for  instance,  in  an  indictment  for 
stealing  in  the  dwelUng-house,  &c.,  for  burglary,  for  forcible 
entry,  or  the  like,  if  there  be  the  slightest  variance  between  the 
indictment  and  evidence  in  the  name  of  the  parish  or  place 
where  the  house  is  situate,  or  in  any  other  description  given  of 
it,  the  defendant  must  be  acquitted./  So  in  an  action  for  a 
nuisance  in  erecting  a  weir,  if  it  be  described  in  the  declaration 
to  be  at  H.,  and  be  proved  to  be  at  a  lower  part  of  the  same 
water  called  T.,  the  error  is  material,  g  So  where,  in  an  in- 
dictment for  arson,  the  tenement  was  averred  to  be  in  the  sixth 
ward  of  the  city  of  New  York,  whereas  it  was  in  the  fifth,  the 
indictment  was  held  bad.  h  But  where  an  indictment  for  lar- 
ceny charged  that  the  offence  was  committed  in  a  vessel  in  the 
first  ward  of  the  city  of  New  York,  and  it  appeared  that  the 
vessel  was  lying  in  the  river  at  a  wharf  of  the  third  ward,  it  was 
held  not  to  be  a  material  variance,  i 

b  R.  V.  Crocker,  2  New  Rep.  87.  (N.  H.),  14S ;  2  Rasa,  on  Crimes,  801, 

See  R.  &  R.  99,  n.  and  cases  cited  ante,  §  281. 

V-  Henderson  v.  State,  14  Texas,  /  Archb.  C.  P.  9th  ed.  91 ;  Wilson 

508.  V.  Gilbert,  2  B.  &  P.  281.     Post,  § 

c  1  Phil.  £v.  206;  Moodj  v.  State,  1555-65,  1608. 

7  Blackf.  424.  g  Shaw  v.  Wriglej,  2  East,  50#. 

d  R.  V.  Woodward,  1  Mood.*  C.  C.  A  People  v.  Slater,  5  Hill  (N.  Y.), 

323.    See  other  cases  ante,  §  280,  282.  401. 

e  R.  <7.  Cranage,  Salk.  385;  2  Stark.  i  People  v.  Honeyman,  3    Denio^ 

Ev.  1571;   State  v.  Cotton,  4  Foster  121. 
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§  603.  Homicide  where  blow  teas  struck  in  <me  place  and  death 
occurred  in  another. —  The  venue  in  homicide  when  the  blow  was 
struck  in  one  place,  and  the  death  occurred  in  another,  is  else- 
where discussed./ 

In  cases  of  larceny  and  of  conspiractf,  as  will  be  seen  here- 
after, the  venue  may  be  laid,  in  the  first,  in  any  county  through 
which  the  stolen  property  was  carried ;  in  the  second,  wherever 
any  overt  act  was  committed,  or  any  actual  combination  is 
proved  to  have  taken  place,  k 

§  604.  Absent  principal  directing  abroad  offence  committed  hy 
agents.  —  An  absent  principal  who  extra-territorially  plans  a 
crime,  can  be  made  inf ra-territorially  liable  for  its  punishment.  I 
A.  was  indicted  in  the  city  of  New  York  for  obtaming  money 
from  a  firm  of  conmiission  merchants  in  that  city,  by  exhibit- 
ing to  them  a  fictitious  receipt,  signed  by  a  forwarder  in  Ohio, 
falsely  acknowledging  tiie  delivery  to  him  of  a  quantity  of 
produce,  for  the  use  of  and  subject  to  the  order  of  the  firm.  The 
defendant  pleaded  that  he  was  a  natural  bom  citizen  of  Ohio, 
had  always  resided  there,  and  had  never  been  within  the  State 
of  New  York ;  that  the  receipt  was  drawn  and  signed  in  Ohio, 
and  the  offence  was  committed  by  the  receipt  being  presented 
to  the  firm  in  New  York  by  an  innocent  agent  of  the  defendant, 
employed  by  him  while  he  was  a  resident  of  and  actually  within 
the  State  of  Ohio.  It  was  held  that  the  plea  was  bad,  and 
that  the  defendant  was  properly  indicted  in  the  city  of  New 
York,  m 

§  605.  Venue  in  case  of  illegal  letters  and  challenges,  —  Where 
threatening  letters,  or  libels,  or  forged  instruments,  are  written 
in  one  county,  and  sent  by  mail  into  another,  and  there  received 
by  the  person  to  whom  addressed,  an  indictment  therefor  should 
be  found  in  the  latter,  n  though  an  indictment  lies  also  in  the 
county  where  the  letter  was  mailed,  n^ 

When  the  prisoner,  in  a  begging  letter,  which  contained  false 

j  Ante,  §  210  g;    post,  §  1052;  Gillespie,  7  Serg.  &  R.  469.    Ante,  § 

Biley  v.  State,  9  Humph.  646;   B.  v.  210  m,  278. 

Bordett,  4  B.  &  Aid.  96,  1 78.  n  People  v.  Griffin,  2  Barb.  Snp.  Ct. 

k  See  post,  §  1812,  &c.;    and  see  R.  427;  Com.t;.Blanding,8Pick.804; 

particnlarlj  ante,  §  210  U  f  >  ^*  B.  v.  Girdwood,  1  Leach,  142;  People 

See  ante,  §  210  m.  v.  Bathbum,  21  Wend.  588. 

m  Adams  v.  People,  1  Comst.  173 ;  ni  Ante,  §  210  m,  210  s;   post,  § 

S.  C.  8  Denio,  190.    See,  also.  Com.  v.  2556. 
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pretences,  and  was  addressed  to  the  prosecutor,  who  resided  in 
Middlesex,  requested  him  to  put  a  letter,  containing  a  post-office 
order  for  money,  in  a  post-office  in  Middlesex,  to  be  forwarded  to 
the  prisoner's  address  in  Kent,  it  was  held  that  the  yenue  was 
rightly  laid  in  Middlesex,  as  the  prisoner,  by  directing  the  money 
order  to  be  sent  by  post,  constituted  the  postmaster  in  Middlesex 
his  agent  to  receive  it  there  for  him ;  and  that  consequently  there 
was  a  receipt  of  the  money  order  by  the  prisoner,  o 

A  challenge  to  fight  a  duel  in  another  state  is  as  indictable  as 
a  challenge  to  fight  a  duel  in  the  state  where  the  challenge  is 
aent.p 

A  letter  containing  an  offer  to  bribe  a  public  officer  is  as  in- 
dictable in  the  place  where  it  is  mailed,  |>^  as  it  is  in  the  place 
where  it  is  received  and  opened. 

IV.  WRITTEN  INSTRUMENTS  AND  RECORDS,  q. 

§  606.  What  variances  in  written  instruments  are  fatal.  —  The 
mere  variance  of  a  letter,  where  a  written  instrument  is  required 
to  be  set  forth,  will  not  be  fatal,  if  the  variance  does  not  make 
a  word  different  in  sense  and  grammar,  or  a  different  name,  r 
In  matter  of  inducement,  a  substantial  description  will  suffice, 
and  a  technical  and  formal  variance  will  not  be  &tal, «  as  an 
indictment  for  perjury,  conmiitted  upon  the  trial  of  an  indictment 
for  an  assault,  if  the  latter  proceeding  is  set  forth,  and  the  word 
depaired  used  for  despaired,  the  mistake  will  not  be  material,  t 
In  New  York,  as  has  been  noticed,  "  an,"  in  a  perjury  indict- 
ment, was  held  no  variance  from  "  the."  u  Even  under  the  word 
"  tenor,^^  in  an  assignment  of  perjury,  the  term  undertood, 
instead  of  understood,  is  not  a  fatal  mistake,  v  because  it  does 
not  alter  the  sense,  by  changing  one  word  for  another.  In  the 
same  way  "  Keen  "  for  "  Keene,"  and  "  promise  "  for  "  promised," 

0  R.  V.  Jones,  14  Jur.  533 ;  1  Den.  q  See  ante,  §  305-6-9. 

C.  C.  551 ;  1  Eng.  L.  &  E.  R.  583.  r  U.  &  v.  Hinman,  1   Bald.  292. 

Ante,  §  210  m,  210  *. ;  post,  §  2605.  Ant^  §  309,  591. 

p  State  V.  Farrier,  1  Hawks,  4S7;  si  Greenleaf  on  Ev.  §  70.     Ante, 

State  V.  Taylor,  1  Const.  R.  107 ;  8  §  305-6-7-8-9,  405-6-7. 

Brev.  243.    See  post,  §  2681.  t  1  Leach,  192 ;  Dougl.  193,  194. 

p^  U.  S.  V.  WorraJl,  2  DalL  388 ;  u  People  v,  Warner,  5  Wend.  271. 

Wharton,  St.  Tr.  189.    Ante,  §210  to,  Ante,  §  407. 

n,o.  V  1  Leach,  134 ;  Dougl.  193, 194. 
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have  been  held  immaterial,  w    But  the  omission  of  ^^  evening  "  j  1 
after  the  word  "  Tuesday  "  was  held  fatal,  x  ^ 

§  607.  It  was  held  a  vari^noe  where  the  instrument  allied  to 
be  forged  was  set  out  as  an  acquittance,  or  discharge  for  forty- 
eight  dollars,  and  the  paper  on  its  face  showed  an  order  for 
forty-eight  dollars,  but  contained  on  its  back  a  further  order  for 
one  dollar,  y 

Where  an  indictment  charged  that  an  allied  counterfeit  bill 
was  a  note  purporting  to  be  a  note  of  the  P.  &  M.  Bank  of 
South  Carolina,  which  was  the  name  given  by  the  charter,  but 
the  tenor  of  the  note  as  set  forth,  was  ^'  the  President,  Directors, 
&  Co.,"  as  in  the  note,  it  was  held  that  the  statement  in  the  note 
was  a  mere  designation  of  the  persons  composing  the  corpora- 
tion, who  made  themselves  liable  for  the  payment  of  the  note, 
and  that  there  was  no  variance  or  repugnancy  between  the  tenor 
and  purport,  ar  But  an  indictment  for  forging  a  writing,  de- 
scribing the  same  as  purporting  to  be  [signed  by  the  president 
and  directors  of  a  bank,  and  setting  out  the  forged  writing  ver- 
batim, but  upon  the  face  of  it  not  appearing  to  have  been  by 
order  of  the  president  and  directors,  is  bad.  a 

-Purport  and  legal  meaning  of  instrument.  —  What  has  been 
said  applies^  mutati%  mutandis^  to  the  averment  of  the  purport  and 
legal  meaning  of  writings,  a^  Thus,  in  an  indictment  for  forging 
a  railroad  ticket,  expressed  on  its  face  to  be  ^^  good  for  this  day 
only,"  a  description  of  the  ticket,  as  signifying  to  the  holder  that 
it  must  be  used  continuously  and  without  stopping  at  intermedi- 
ate stations,  after  once  entering  the  cars,  is  a  fatal  variance,  a^ 

Where  a  forged  paper  is  passed  by  a  prisoner,  bearing  date  in 
1828,  and  immediately  after,  with  the  knowledge  of  the  holder, 
the  prisoner  alters  the  date  to  1827,  and  the  indictment  sets  forth 
its  tenor  and  describes  it  as  dated  in  1827,  it  was  held  that  the 
paper  was  proper  evidence  to  go  to  the  jury  in  support  of  the 
indictment,  notwithstanding  the  proof  that  it  bore  date  in  1828 
when  passed,  b 

to  Com.  V.  Riley,  Thach.  C.  C.  67;  a  State  v,  Shawley,  5  Hayw.  256. 

Com.  V.  Parmenter,  5  Pick.  279.     See  a^  See  ante,  §  307 ;    and  post,  § 

ante,  §  806-6,  405-6-7.  1474-5,  1482. 

X  Com.  V,  Buckingham,  Thach.  C.  a^  Com.  v.  Ray,  3  Gray  (Mass.),  441. 

C.  29.  Post,  §  1482-6. 

y  State  v.  Handy,  20  Maine,  81.  h  Huffman  v.  Com.   6    Randolph, 

z  State  V.  Calyin,  Charlton,  151.  685. 
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607  a.  Praetiee  as  to  qtiestions  of  variance.  —  The  usual 
practice  is,  where  a  variance  is  plain,  not  to  allow  the  instrument 
to  go  in  evidence ;  but  if  the  forged  writing  is  uncertain,  and 
susceptible  of  being  read  as  agreeing  with  the  name  stated  in 
the  indictment,  the  jury  are  to  pass  on  the  question  of  fact.  6^ 

On  the  trial  of  an  indictment  for  passing  a  counterfeit  bank 
note,  the  prisoner  moved  to  exclude  the  note  produced  from 
going  in  evidence  to  the  jury,  on  the  ground  that  the  name  of 
one  of  the  firm  of  engravers,  set  out  in  the  description  of  the 
note  in  the  indictment,  did  not  appear  on  the  note  produced ; 
the  attorney  for  the  commonwealth  proved  that  when  he  drew 
the  indictment,  he  had  been  able  to  make  out  the  name  on  the 
note  from  his  knowledge  that  one«of  the  firm  of  engravers  bore 
that  name,  though  he  could  not  say  he  would  have  been  able  to 
do  so  without  the  knowledge  of  the  fact,  but  that  the  word  had 
since  become  indistinct,  he  supposed  by  handling  the  note ;  the 
court  below  thereupon  overruled  the  motion  to  exclude,  and  per- 
mitted evidence  to  be  given  of  the  note  thus  produced.  It  was 
held  by  the  court  of  errors  that  it  was  right  for  the  court  below 
to  do  so.  c 

It  has  been  ruled  in  Alabama,  that  a  demurrer  to  an  indict- 
ment for  forgery,  on  account  of  a  variance  between  the  instru- 
ment described  therein,  and  that  offered  in  evidence  at  the  trial, 
cannot  be  considered  by  the  court,  unless  oyer  of  the  instrument 
is  craved,  d  But  the  proper  course  is  not  to  demur,  but  to  take 
advantage  of  the  variance  under  the  plea  of  not  guilty. 

§  608.  Lost  papers.  —  Where  the  instrument  on  which  the 
case  rests  is  destroyed,  lost,  or  in  the  possession  of  the  defendant 
before  bill  foimd,  it  will  be  sufficient,  as  has  been  already  seen, 
to  set  forth  the  substance  and  effect  of  the  instrument,  averring 
at  the  same  time,  as  an  excuse  for  its  non-publication,  its  loss, 
destruction,  or  detention,  as  the  case  may  be.  In  such  case  it 
will  be  admissible  on  trial  to  give  parol  evidence  of  the  instru- 
ment, and  such  evidence,  if  there  be  no  substantial  variance, 
will  sustain  the  indictment,  e     In  England,  the  practice  is  to 

&i  Turpin  v.  State,  19  Ohio  St.  540  «  R.  r.  Haworth,  4  C.  &  P.  254 ;  R. 

(White,  J.  1869).     .  v.  Hunter,  4  C.  &  P.  128;   People  i\ 

c  Buckland  v.  Com.  8  Leigh,  782.  Eingsley,  2  Cow.  522;  8  Mass.  110; 

Ante,  §306.  People  v.  Badgeley,   16   Wend.  53; 

d  Butler  t7.  State,  22  Ala.  42.  State  v.  Parker,  1  Chipman,  298;  State 
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give  notice  to  the  prisoner  to  produce  the  writing  at  the  assize, 
so  that  it  may  be  brought  before  the  grand  jury.  Such  notice, 
however,  it  would  appear  from  the  cases  in  this  country,  is  not 
considered  necessary  wherever  the  indictment  in  itself  is  a  no- 
tice./ Thus,  on  a  trial  of  an  indictment  for  stealing  a  bank 
bill,  where  the  bill  is  in  the  defendant's  possession,  it  is  not 
necessary  to  account  for  the  non-production,  the  fact  of  the  in- 
dictment being  found  being  sufficient  notice  to  the  defendant 
to  pix>duce.  g  So  though  an  indictment  for  passing  counterfeit 
money  purport  to  set  forth  the  counterfeit  note  according  to  its 
tenor,  and  contain  no  averment  of  its  loss  or  destruction,  the 
production  of  the  note  may  be  dispensed  with,  upon  proof  that 
the  same  has  been  mutilatM  and  destroyed  by  the  defendant, 
and  other  evidence  of  its  contents  may  be  admitted.  A  So,  as 
an  accomplice  is  presumed  to  destroy  letters  implicating  him  in 
guilt,  it  is  not  necessary,  it  has  been  said,  to  prove  diligent 
search  for  such  letters,  in  order,  on  general  proof  of  their  loss, 
to  give  parol  evidence  of  their  contents.  A^ 

Order  to  produce.  —  When  public  justice  requires,  the  court 
may  make,  before  the  trial,  an  order  on  the  prosecution  to  pro- 
duce papers  for  the  defendant's  inspection,  h^ 

Evidence  of  loss.  —  The  very  best  possible  evidence  of  loss 
must  be  received  to  permit  a  document  alleged  to  be  forged  to 
be  proved  by  parol,  h^ 

property  in  question ;  it  was  held  that 
he  might  be  asked  how  that  letter  was 
addressed,  although  no  notice  to  pro- 
duce the  letter  had  been  given.  R.  v. 
Clube,  8  Jur.  N.  S.  698  —  Pollock.  See  , 
ante,  §311;  post,  §  657. 

/  People  r.  Kingsley,  6  Cowen,  622; 
People  17.  Badgeley,  16  Wend.  58; 
State  V,  Potts,  4  Halsted,  26  ;  Pendle- 
ton t;.  Com.  4  Leigh,  694;  State  v. 
Mayberry,  48  Maine,  ?18 ;  R.  v.  Down- 
ham,  1  F.  &  F.  386. 

g  People  v.  Holbrook,  13  Johns.  90; 
Com.  V.  Messinger,  1  Binney,  274. 

h  State  V.  Potts,  4  Halsted,  26.  See 
fully  post,  §  1465-8. 

Ai  U.  S.  V.  Doebler,  1  Bald.  619. 

A«  R.  V.  Colucci,  3  F.  &  F.  103. 

A3  R.  V,  Vernon,  12  Cox  C.  C.  145. 
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V.  Potts,  4  Halsted,  26 ;  Pendleton  v. 
Com.  4  Leigh,' 694 ;  U.  S.  v.  Britton,  2 
Mason,  468 ;  Bucher  v.  Jarrett,  3  Bos. 
&  Pull.  145 ;  Howe  v.  Hall,  14  East, 
275 ;  Thompson  v.  State,  30  Ala.  28. 
Service  of  notice  to  produce  on  an  at- 
torney who  had  served  a  notice  on 
behalf  of  the  prisoner,  as  to  an  appli- 
cation to  bail  him  upon  the  charge, 
is  sufficient.  R.  v,  Boucher,  1  F.  & 
F.  486  —  Martin.  An  indictment  al- 
leged that  the  prisoner,  being  in  the 
employ  of  the  post-office,  stole  a  post- 
letter,  to  wit,  a  post-letter  directed  and 
addressed  as  follows,  that  is  to  say, 
(setting  out  the  address),  which  con- 
tained property.  At  the  trial,  a  wit- 
ness having  deposed  that  he  employed 
a  man  to  post  a  letter  containing  the 
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Negligence  hy  prosecutor  in  leading  to  loss,  does  not  ordinarily 
exclude  secondary  evidence,  h^ 

§  609.  Records.  —  In  respect  to  records  great  care  is  necessary, 
as  any  variance  will  be  fatal.  %  The  rule  in  criminal  cases,  in  this 
respect,  is  the  same  as  in  civil  actions.  Thus,  in  an  action  for 
a  malicious  prosecution,  the  declaration  having  stated  that  the 
indictment,  afterwards,  to  wit,  on  the  25th  of  February,  1791, 
came  on  to  be  tried,  and  by  the  record,  when  produced,  the 
trial  appeared  to  have  been  on  a  different  day,  the  plaintiff 
was  nonsuited,  although  the  day  was  laid  under  a  videlicet  j 
So  where,  in  an  indictment  for  perjury,  a  variance  appeared  be- 
tween the  day  on  which  the  false  oath  was  averred  to  have  been 
taken  and  the  day  as  proved  by  the  record,  the  variance  was 
held  fatal,  k  So,  an  allegation  that  the  plaintiff  was  acquitted 
by  a  jury  in  the  court  of  our  lord  the  king,  before  the  king 
himself  at  Westminster,  before  the  chief  justice,  and  discharged 
thereupon  by  the  court,  was  holden  not  to  be  proved  by  a  record 
stating  the  trial  to  have  been  at  nisi  priusy  and  the  plaintiff  to 
have  been  discharged  by  the  court  in  banc.  { 


M  State  V.  Taunt,  16  Minnes.  109. 
t  See  ante,  §  808 ;  post,  §  1474-5, 
2263. 

j  Pope  V.  Foster,  4  T.  R.  690; 
Woodford  v.  Ashley,  11  East,  608;  2 
Saund.  291,  b. 

k  U.  S.  V.  Bowman,  4  Wash.  C.  C.  R. 
328;  U.  S.  V.  M'Neal,  1  Gallison,  887. 
I  Woodford  v,  Ashley,  2  Camp.  198; 
11  East,  508.  The  subject  of  the 
pleading  of  written  instruments  and 
records  has  been  already  considered 
under  the  following  heads :  — 

1.  Where  the  instrument,  as  in  for- 
gery and  libel,  must  be  set  out 
in  full,  §  805. 
(a.)  In  such  case,  literal  exactness 

is  necessary,  §  806. 
(&.)    "Tenor,"    "Purport,"    and 

"  Substance,"  §  807. 
(c.)  What  variance  is  fatal,  §  809. 
(dJ)  Quotation  marks,  §  810. 
(6.)  Lost,  destroyed,  obscene,  or 
suppressed  writings,  §  811. 
510 


(/.)  When  any  part  may  be  omit' 

ted,  §812. 
(g,)  Where  the  instrument  is  in  a 
foreign  language,  or  is  on  its  face 
insensible,  §  818. 
2.  Where  the  instrument,  as  in  lar- 
ceny, &c.  may  be  described  merely 
by  general  designation,  §  814. 
(a.)  U.  S.  Courts,  §  816. 
(5.)  Massachusetts,  §  819. 
(c.)  Connecticut,  §  820. 
(</.)  New  York,  §  821. 
(tf.)  Pennsylvania,  §  826. 
(/.)  New  Jersey,  §  881. 
(g,)  Maryland,  §  882. 
(A.)  North  Carolina,  §  888. 
(t.)  Georgia,  §  885. 
O'.)  Alabama,  §  886.  *' 

(k,)  Mississippi,  §  887. 
'    (/.)  Missouri,  §  888. 
(m.)  Tennessee,  §  889. 
(n.)  Ohio,  §840. 
8.  What  general  legal  designation 
will  BuflSce,  §  841. 
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V.  GOODS,  NUMBERS,  AND  SUMS,  m 

§  610.  In  an  indictment  for  an  offence  relating  to  personal 
property  the  evidence  must  correspond  with  the  description  of 
the  goods  in  the  indictment ;  as,  in  larceny,  an  indictment  for 
stealing  a  pair  of  shoes,  cannot  be  supported  by  evidence  of  a 
larceny  of  a  pair  of  boots.n  And  this  will  be  the  case  even 
when  the  goods  are  described  in  the  indictment  with  mmeces- 
sary  particularity,  unless  the  unnecessary  part  of  the  description 
can  be  rejected  as  surplusage,  o 

Variance  as  to  particular  articles,  —  "  Thirty  yards  of  doth  " 
and  '^  one  coat,"  sufficiently  describes  the  nature  of  the  goods, 
and  is  sustained  by  proof  that  they  consist  of  '^  one  piece  of 
cassimere  "  and  "  one  blue  pilot  cloth  coat."  6^ 

An  indictment  for  an  assault  with  a  ^^  basket  knife,"  with  in- 
tent to  kill,  is  supported  by  evidence  of  a  "basket  iron."jp 

"  Fifty  pounds  of  flour  of  the  value  of  six  cents,"  is  sustained 
by  proof  of  a  bag  of  flour  which  cost  five  dollars,  although  there 
was  no  proof  of  its  weight.  ^^ 

§  611.  In  another  case,  defendant  was  indicted  for  stealing 
"  a  shovel  plough,"  but  it  was  proved  that  he  only  stole  the  iron 
part  of  what  is  called  a  shovel  plough ;  and,  all^ough  the  judge 
below  was  of  opinion  that  the  evidence  did  not  support  the  in- 
dictment, the  jury,  by  his  recommendation,  found  the  prisoner 
guilty,  that  the  point  might  be  decided  by  the  court  of  appeals. 
That  court  granted  a  new  trial,  on  the  ground,  that  the  circuit 
judge  should  have  left  it  to  the  jury  to  determine  whether  the 
thing  stolen  was,  according  to  common  understanding,  a  shovel 
plough,  as  charged  in  the  indictment,  q 

(a.)  **  Purporting  to  be,"  §  842.  James,  1  Pick.  876 ;  State  v.  Horan, 

(ft.)  "  Receipt,"  §  848.  1  PhiU.  (N.  C.)  L.  671.     Nor  will 

(c.)  "  Bill  of  exchange,"  §  344.  proof  of  two  boots  for  the  right  foot 

(d,)  **  Promissory  note,"  §  845.  sustain  an  averment  of  ^  a  pair  of 

(e.)  «  Bank  note,"  §  846.  boots."     State  v.  Harris,  8  Harring. 

(/)  "  Money,"  §  347.  669.    Ante,  §  855. 

Of,)  «  Goods  and  chattels,"  §  848.  o  R.  r.  Edwards,  R.  &  R.  497.    As 

(k,)  Warrant,  order,  or  request  for  to  surplusage,  see  post,  §  622,  628. 

the  payment  of  money,  §  349.  o^  Com.  v.   Campbell,   103    Mass. 

m  See  ante,  §  254-8.  486. 

n  Archb.  C.  P.  66;  People  v.  Jack-  p  State  v.  Dame,  UN.  Hamp.  271. 

son,  8  Barbour  S.  C.  687 ;    Com.  v.  p^  State  v.  Harris,  64  N.  C.  127. 

Wentz,   1   Ashmead,   269 ;     Com.  v.  q  State  v,  Sansom,  3  Brev.  5. 
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It  has  been  ruled  that  proof  of  stealing  a  ploughshare,  is  not 
sustained  by  evidence  of  stealing  a  plough,  q^ 

Variance  as  to  coin.  —  Where  a  person  was  indicted  for  utter- 
ing counterfeit  coin,  intended  to  resemble  and  pass  for  a  ^^  groat/' 
and  all  the  witnesses,  except,  the  inspector  of  coin  at  the  mint, 
called  it  a  fourpenny  piece,  but  the  inspector  called  it  a  groat, 
and  said  he  believed  that  it  had  had  that  name  from  the  earliest 
period,  and  added,  that  the  original  groat  of  Edw.  III.'s  reign 
was  larger  and  heayier  than  the  coin  in  question ;  and  that,  in 
the  queen's  proclamation  these  coins  were  called  both  groats 
and  fourpenny  pieces,  but  the  proclamation  was  not  produced, 
and  the  inscription  on  the  coin  itself  was  ^^  f ourpence  ;  "  it  was 
held,  that  if  the  jury,  from  their  own  knowledge  of  the  English 
language,  without  considering  any  evidence  at  all,  were  of  opin- 
ion that  a  groat  and  fourpenny  piece  were  the  same,  the  prisoner 
was  rightly  indicted,  and  might  be  convicted,  r 

Coins  or  notes.  —  An  indictment  charging  a  stealing  of  a  spe- 
cific thing  or  things,  is  not  supported,  except  by  proof  of  some 
one  or  more  of  the  specific  things  so  chained.  Therefore  an  in- 
dictment charging  a  stealing  of  seventy  pieces  of  the  current  coin 
of  the  realm  called  sovereigns,  of  the  value  of  702.,  140  pieces,  &c., 
called  half-sovereigns,  &c.,  500  pieces,  &c.,  called  crowns,  &c., 
is  not  supported  by  proof  of  a  stealing  of  a  sum  of  money  con- 
sisting of  some  or  other  of  the  coins  mentioned  in  the  indictment, 
without  proof  of  some  one  or  more  of  the  specific  coins  charged 
to  have  been  stolen,  s 

When  the  indictment  charges  the  stealing  of  certain  particular 
coin,  there  can  be  no  conviction  for  stealing  other  coin,  t  Thus, 
where  the  defendant  obtained  a  sovereign  from  the  prosecutor, 
in  payment  of  a  supposed  debt  of  a  shilling,  and  the  prosecutor 
never  intended  to  part  with  the  sovereign  until  she  received  the 
nineteen  shillings  change  ;  it  was  held  that  an  indictment  diaig- 
ing  the  larceny  of  nineteen  shillings  was  bad,  as  the  case,  if 
made  out,  was  that  of  larceny  of  a  sovereign,  t^ 

q^  State  v.  Cockfield,  15  Rich.  S.  C.  R.  v.  Jones,  1  Cox  C.  C.  105 ;  R.  r. 

816.  West,  Dears.  &  B.  109 ;  7  Cox  C.  C 

r  R.  V.  Connell,  1  C.  &  K.  190.  183.      See,  on  general  principles  of 

«  R.  V.  Bond,  1  Den.   C.  C.   517.  construction,  R.  v.  Amos,  2  Den.  C.  C. 

Ante,  §  354.  65 ;  1  £ng.  L.  &  £.  592 ;  T.  &  M.  465. 

t  Archbold's  C.  P.  (ed.  1862)  190 ;  i»  R.  r.  Bird  (C.  C.  R.),  Feb.  1878; 
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Irutruments  of  writing.  —  For  a  discussion  of  the  law  of  vari- 
ance as  to  instraments  of  writing,  the  reader  is  referred  to  the 
general  discussion  of  this  topic  in  a  prior  chapter,  u 

Anvmah.  —  Under  statutes  making  it  a  felony  to  steal  any 
ox,  cow,  or  hfeifer,  where  the  indictment  charges  the  defendant 
with  stealing  a  cow,  proof  of  its  being  a  heifer  will  not  suffice  ; 
for  the  statute  having  mentioned  both  cow  and  heifer  proved 
that  the  words  were  not  considered  by  the  l^islature  as  sy- 
nonymous. V 

An  indictment  for  stealing  a  sheep  is  supported  by  proof  of 
the  stealing  of  any  sex  or  variety  of  that  animal,  for  the  term  is 
Tiomen  ffeneralissimum.  w 

On  an  indictment  for  stealing  a  horse,  proof  that  it  was  a 
gelding  is  a  fatal  variance,  the  statute  making  a  distinction 
between  horses  and  geldings,  x  In  Delaware,  it  is  said  that 
evidence  of  stealing  a  lamb,  will  support  an  indictment  for 
stealing  a  sheep,  y  And  in  South  Carolina,  Aor«e«  was  con- 
strued to  contain  mares  ;z  though  in  the  same  state  it  was 
somewhat  inconsistently  ruled  that  under  the  statute  against 
hog  stealing,  an  indictment  for  stealing  a  pig  could  not  be 
sustained,  a 

§  612.  Number.  — A  variance  in  the  number  of  the  goods,  if 
the  number  stated  does  not  constitute  the  essence  of  the  offence, 
is  immaterial.     The  proof  of  any  one  of  several  articles  duly 


12  Cox  C.  C.  257;  27  L.  T.  N.  S. 
800;  R.  V.  Gumble,  ^an.  1873,  27  L. 
T.  N.  S.  692  ;  12  Cox  C.  C.  248;  Law 
Rep.  2  C.  C.  R.  1.  "  The  word  shU- 
ling  (Blackburn,  J.  12  Cox  C.  C.  259) 
most  be  taken  as  descriptive  of  the 
thing  stolen,  and  must  be  proved." 
Archbold's  C.  P.  (ed.  1862)  90 ;  R.  v. 
Deeley,  1  Moody,  303 ;  R.  v.  Owen,  1 
Moody,  118 ;  R.  v.  Craven,  R.  &  R.  14; 
R.  w.  West,  D.  &  B.  109  ;  R.  ».  Bond, 
1  Den.  C.  C.  517 ;  R.  v.  Jones,  1  Cox 
C.  C.  105. 

II  Ante,  §  305,  and  analysis  there 
given.  See  People  t;.  Wiley,  3  Hill, 
194. 

V  R.  V,  Cooke,  2  East  P.  C.  617; 
Leach,  123;  but  see  Parker  v.  State, 
89  Ala.  366.     See  a&te,  §  377. 

VOL.  I.— 13 


to  1  Greenleaf  on  £vid.  §  65 ;  Mc- 
Cully's  case,  2  Lewin  C.  C.  272 ;  R. ». 
Spicer,  1  Denis.  C.  C.  82;  1  Car.  &  E. 
699.     Ante,  §  359. 

X  Hooker  v.  State,  4  Ohio,  350; 
Turley  v.  State,  3  Humph.  328.  See 
ante,  §  377. 

y  State  w.  Tootle,  2  Harrington, 
541 ;  see  R.  v.  Spicer,  1  Car.  &  K. 
699. 

z  State  V.  Dunavant,  3  Brevard,  9 ; 
Marshall  v.  State,  31  Texas,  471 ;  but 
see  contra^  Banks  v.  State,  28  Texas, 
644. 

a  State  v.  M'Lain,  2  Brevard,  443 ; 
ante,  §  353,  &c. ;  and  see  R.  v.  Loom, 
M.  C.  C.  160;  R.  v.  Puddifoot,  1 
Mood.  247 ;  R.  v.  Beaney, R  &  R.  416 ; 
R.  v.  Welland,  R.  &  R.  494. 
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pleaded  will  sustain  a  verdict,  b  At  the  same  time,  where  a 
series  of  special  coins  are  averred,  and  the  jury  find  the  defend- 
ant guilty  of  stealing  some  of  the  coins  averred,  but  declaring 
that  they  are  not  able  to  specify  which,  the  conviction  cannot 
be  sustained,  c 

§  613.  Value,  —  It  is  unnecessary  to  prove  the  value  laid 
in  the  indictment,  unless  the  precise  sum  forms  the  essence  of 
the  offence,  or  is  stated  as  a  matter  of  description,  d  Thus, 
in  an  indictment  for  extortion,  or  taking  a  greater  brokerage 
than  is  allowed  by  the  act  of  parliament,  it  is  not  necessary  to 
prove  the  taking  of  the  precise  sum  laid,  e  But  if  the  value 
of  the  property  is  essential  to  constitute  an  offence,  it  must  be 
proved  to  have  been  sufficient  for  that  purpose.  In  larceny,  the 
value  may  be  inferred  from  the  general  testimony,  vdthout  pre- 
cise proof./   Same  value  must  be  thus  shown./^ 

On  an  indictment  charging  the  larceny  of  several  articles  col- 
lectively, with  only  a  gross  value  assigned,  no  conviction  should 
be  had  on  evidence  for  stealing  only  a  part,  g 


h  See  ante,  §  S61,  S91 ;  post,  §  619- 
628;  Bum's  Justice,  29th  ed.  by  Ch. 
&  Bears,  title  Evidence. 

c  R.  V.  Bond,  4  Cox  C.  C.  231 ;  1 
Den.  C.  C.  517. 

d  Com.  V.  Morrill,  8  Cush.  571 ; 
Com.  V.  McKenney,  9  Gray,  114 ;  Com. 
V.  Burke,  12  Allen,  182.  Ante,  §  362; 
poet,  §  1837-9. 

e  R.  V.  Gilham,  6  T.  R.  265 ;  Grim- 
wood  17.  Baritt,  Ibid.  462 ;  Pope  v,  Fos- 
ter, 4  T.  R.  690. 

/  Ante,  §  862  ;  post,  §  1887-9;  Com. 
V.  Logan,  3  Brewster,  341 ;  Remsen  v. 
People,  57  Barbour,  324. 

/I  People  t;.  Griffin,  38  How.  (N. 
Y.)  Pr.  475. 

g  Hope  P.  Com.  9  Met.  134;  see 
O'Connel  v.  Com.  7  Met.  460.  See 
ante,  §  354-362;  post,  §  1837-9.  In 
a  case  in  Massachusetts  in  1869,  this 
position  is  sustained  by  Judge  Gray 
as  follows :  — 

The  indictment  alleged  that  the  de- 
fendant stole  "  sixty  pieces  of  the  frac- 
tional currency  of  the  United  States, 
514 


each  piece  thereof  being  of  the  denom- 
ination and  value  of  fifty  cents ;  one 
bank  bill  of  the  denomination  and 
value  of  five  dollars ;  six  towels  of  the 
value  of  one  dollar ;  twelve  handker- 
chiefs of  the  value  of  six  dollars."  The 
fractional  currency  and  the  bank  bill, 
as  well  as  some  of  the  towels  and  hand- 
kerchiefs, but  a«less  number  of  each 
than  the  number  stated  in  the  indict- 
ment, were  produced  in  court,  identi- 
fied by  a  witness,  and  submitted  to 
and  examined  by  the  jury,  who  were 
instructed  that  '*  if  it  was  proved  that 
the  defendant  stole  the  articles  exhib- 
ited in  court,  and  if,  on  the  evidence 
given,  or  on  the  inspection  of  the  arti- 
cles themselves,  they  found  them  to  be 
of  some  value,  it  would  be  competent 
for  them  to  find  the  defendant  guilty; " 
and  a  general  verdict  of  guilty  of  sim- 
ple larceny  was  returned. 

Upon  consideration,  the  court  is 
unanimously  of  opinion  that  this  in- 
struction was  not  sufficiently  guarded. 
By  the  statutes  of  the  commonwealth, 
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The  general  question  of  tbe  averment  of  two  or  more  articles 
in  larceny,  has  been  already  noticed,  g^ 

In  an  indictment  under  the  Rev.  Sts.  c.  f26,  §  14,  it  was 
alleged  that  ^the  defendant  broke  and  entered  "  the  city  hall  of 
the  city  of  Charlestown ; "  this  was  held  a  sufficient  averment 
that  the  property  of  the  building  alleged  to  be  broken  and  en- 
tered is  in  the  city  of  Charlestown.  h 

The  questions  of  pleading  falling  under  this  head,  are  else- 
where considered  as  follows  :  — 

1.  Indefinite,  insensible,  and  lumping  descriptions,  §  354, 
1753-4. 

2.  Value,  §§  862, 1887-9. 
8.  Money  or  coin,  §  363. 

VI.  NEGATIVE  AVERMENTS,  i 

§  614.  Where,  in  a  statute,  an  exception  or  proviso  qualifies 
the  description  of  the  offence,  the  general  rule  is,  as  has  been 
seen,  that  the  indictment  should  negative  the  exception  or  pro- 


goods  and  chattels  must  be  of  some 
value  in  order  to  be  the  subject  of 
simple  larceny.  Gen.  Sts.  c.  161,  §  18. 
Com.  V.  McKennejr,  9  Gray,  114.  No 
person,  therefore,  can  be  sentenced  for 
stealing  anything  which  is  not  both 
alleged  in  the  accusation,  and  found 
by  the  verdict,  to  be  of  some  value. 
This  indictment  does  not  allege  that 
each  of  the  towels  or  each  of  the 
handkerchiefs  was  of  some  value,  but 
only  that  the  six  towels  together  were 
of  some  value,  and  the  twelve  hand- 
kerchiefs together  were  of  some  value. 
It  is  quite  consistent  with  these  alle- 
gations that  the  only  towels  or  hand- 
kerchiefs which  were  deemed  by  the 
grand  jury  to  be  of  any  value  were 
those  w]^ch  were  not  produced  at  the 
trial  or  piy>ved  to  have  been  stolen. 

The  traverse  jury,  under  the  instruc- 
tions given  them,  may  have  found  the 
defendant  guilty,  solely  by  reason  of 
thinking  that  the  towels  and  handker- 
chiefs produced  were  of  some  value. 
To  restate  the  case  more  particularly, 


the  indictment  and  verdict  do  not  ex- 
clude the  conclusion  that  the  grand 
Jury  were  of  opinion  that  the  fractional 
currency,  the  bank  bill,  and  some  of 
the  towels  and  handkerchiefs,  were 
valuable,  but  that  the  other  towels  and 
handkerchiefs,  and  the  only  ones  which 
were  proved  at  the  trial  to  have  been 
stolen,  were  of  no  value ;  and,  on  the 
other  hand,  that  the  traverse  jury  were 
of  opinion  that  the  only  stolen  articles 
of  any  value  were  the  towels  and  hand- 
kerchiefs produced  in  court,  which  the 
grand  jury,  for  aught  that  appears, 
may  have  thought  to  be  of  no  value 
whatever.  As  the  defendant  may, 
therefore,  have  been  convicted,  with- 
out being  found  guilty  of  stealing  any- 
thing which  the  grand  jury  and  the 
traverse  jury  concurred  in  finding  to 
be  of  any  value,  she  is  entitled  to  a 
new  trial."  Com.  o«  Lavery,  101 
Mass.  207-8-9. 

g^  Ante,  §  891. 

k  Com.  V,  Williams,  2  Cushing,  583. 

t  See  ante,  §  878-80. 
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viso.y  In  such  cases,  when  the  sabject  of  the  exception  relates 
to  the  defendant  personally,  or  is  peculiarly  within  his  knowl- 
edge, the  negative  is  not  to  be  proved  by  the  prosecutor,  but, 
on  the  contrary,  the  affirmative  must  be  proved  by  the  defend- 
ant, as  matter  of  defence  ;J^  but,  on  the  other  hand,  if  the  sub- 
ject of  the  averment  do  not  relate  personally  to  the  defendant, 
or  be  not  peculiarly  within  his  knowledge,  but  either  relate  per- 
sonally to  the  prosecutor,  or  be  peculiarly  within  his  knowledge, 
or  at  least  be  as  much  within  his  knowledge  as  within  the  knowl- 
edge of  the  defendant,  the  prosecutor  must  prove  the  negative-  k 
Thus  it  is  incumbent  on  the  defendant,  in  an  indictment  for  sell- 
ing liquor  by  the  small,  to  prove  he  is  Ucensed.  I  So,  informa- 
tions upon  the  game  laws  must  negative  the  defendant's  qualifi- 
cations to  kill  game  ;  but  this  negative  need  not  be  proved  upon 
the  part  of  the  prosecution ;  on  the  contrary,  the  defendant  must 
prove  the  affirmative  of  it  as  matter  of  defence,  m  So,  infor- 
mations for  selling  ale  without  a  license  must  negative  the 
existence  of  a  license,  but  the  informer  need  not  prove  the 
negative,  w  And  the  defendant,  in  an  indictment  for  trading 
as  a  hawker  and  pedler  without  a  license,  must  prove  that  he 
has  a  license,  o  Whether  in  such  case  the  defendant  must  make 
out  his  defence  beyond  reasonable  doubt,  or  whether  the  jury 
are  to  take  the  whole  case  altogether,  and  give  the  benefit  of 
any  doubts  as  to  any  part  of  it  to  the  defendant,  —  in  other 
words,  whether  in  such  case  the  burden  of  proof  shifts,  —  has 


j  Ibid. 

j^  Sute  V.  McGlynn,  84  N.  Hamp. 
422. 

k  2  Russ.  on  Crimes,  769 ;  1  Green- 
leaf  on  Ey.  §  79. 

I  See  on  the  question  of  the  burden 
of  proof,  on  issues  such  as  those  stated 
in  the  text,  post,  §  70S,  and  also  State 
v.  Morrison,  3  Dev.  299;  State  v. 
Crowell,  25  Maine,  171;  Wheat  v. 
State,  6  Mo.  465;  Shearer  v.  State,  7 
Blackf.  99;  Com.  v,  Thurlow,  24  Pick. 
374;  R.  v.  Turner,  5  M.  &  S.  206; 
Schmidt  v.  State,  14  Missouri,  137; 
State  V.  Whittier,  21  Maine,  341 ;  State 
t7.  Churchill,  25  Maine,  306 ;  U.  S.  v. 
llayward,  2  Galiis.  485;  Gening  v. 
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State,  1  McCord,  573 ;  Ha^kill  v.  Com. 
3  B.  Mon.  342 ;  Sute  v.  Woodward, 
34  Maine,  293  ;  Com.  v.  Boyer,  7  Allen, 
306 ;  thoujrh  see  Elkin  r.  Janson,  13 
Mees.  &  W.  662;  R.  v.  Stone,  1  East, 
639;  Com.  i;.  Samuel,  2  Pick.  103; 
Paley  on  Convictions,  45 ;  see  also  an 
elaborate  note  on  this  point  in  1  Ben- 
nett &  Heard  Lead.  Cas.  347. 

m  R.  I'.  Turner,  5  M.  &  Selw.  205. 
Ante,  §  378  ;  post,  §  70&-9-10-11,  &c. 

ft  R.  V.  Hansom,  Paley  on  Conric- 
tions,  by  Dowling,  45,  n.  1 ;  U.  S.  v. 
HaywartI,  2  Gal.  499;  see  1  Hawk.  c. 
89,  8.  1 7 ;  Apothecaries'  Co.  r.  Bent- 
ley,  1  C.  &  P.  538;  R.  &  M.  159. 

0  B.  V.  Smith,  3  Buxt.  1475. 
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been  much  discussed,  p  The  better  opinion  seems  to  be  that  in 
such  cases  the  burden  is  on  the  defendant. 

In  an  action  for  a  penalty  for  practising  as  an  apothecary 
without  having  obtained  the  requisite  certificate,  the  defendant 
must  prove  that  he  has  the  certificate,  q 

Negative  in  false  pretences.  —  As  this  is  part  of  the  prose- 
cution's case,  the  falsity  of  the  pretences  must  be  proximately 
made  out  by  the  prosecution,  q^ 

§  615.  Office  presumed  regular.  —  Wherever  any  act  is  required 
to  be  done  by  one,  the  omission  of  which  would  make  him  guilty 
of  a  criminal  neglect  of  duty,  the  law  presumes  the  affirmative, 
and  throws  the  burden  of  proving  the  negative  on  the  party  who 
insists  on  it.  r  So,  where  a  party  has  acted  in  a  public  capacity, 
it  will  be  presumed  he  was  duly  appointed ;  and  this,  whether 
the  effect  of  such  presumption  be  to  charge  himself  with  some 
breach  of  dujy,  or  to  charge  a  third  party  vnth  some  offence 
towards  him,  in  that  particular  capacity.  Thus,  on  an  indict- 
ment for  the  murder  of  a  constable,  in  the  execution  of  his  duty, 
it  is  su£^cient  that  he  was  known  to  act  as  a  constable,  and  his 
appointment  need  not  be  produced,  s  And  on  an  indictment 
against  a  letter  carrier  for  embezzlement,  under  2  Wm.  4  c.  4, 
proof  that  he  acted  as  a  letter  carrier  will  suffice,  without  pro- 
ducing his  appointment,  t 

VII.  DIVISIBLE  AVERMENTS.  « 

§  616.  Only  necessary  to  prove  a  substantive  crime  charged.  — 
It  is  sufficient  to  prove  so  much  of  the  indictment  as  shows  the 
defendant  to  have  been  guilty  of  the  substantive  crime  therein 
stated,  though  not  the  full  extent  charged  on  him.  v  Thus,  on 
an  indictment  charging  the  defendant  with  having  done,  and 

p  See  post,  §  708-9-10-11,  &c.  East  P.  C.  812,  S.  C.    Post,  §  653, 

q  Apothecaries'  Co.  v,  Bentley,  1  C.  2533. 

&  P.  638 ;  S.  C.  Ry.  &  Moody  N.  P.  t  R.  v.  Borrett,  6  C.  &  P.  124. 

C.  159.  u  See  ante,  §  381-91 ;  post,  §  627. 

^  Post,  §  2110.  V  R.  r.  Hunt,  2  Camp.  683 ;  O'Con- 

r  Williams    v.  E.  I.   Company,  8  nell  t^.    Reg.  11    C.  &  Fin.   165;    1 

East,  192;  Evans  v.  Birch,  8  Camp.  Greenleaf  on  Ey.  §  65;    1  Russ.  on 

10;  R.V.  Hawkins,  10  East,  216;  R.v.  Crimes,  790;  Lamed  v.  Com.  12Metc. 

Twyning,  2  B.  &  Al.  386 ;  1  GreenL  on  240 ;  Murphy  v.  State,  28  Mississippi, 

£y.  §  80.    Post,  §  663,  2533.  688.    See  ante,  §  881-91 ;  post,  §  627. 


«  R.  V.  Gordon,  1  Leach,  616;   1 
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caused  to  be  done,  a  particular  act,  it  suffices  to  prove  either. 
So  where  a  man  was  charged  with  publishing  a  libel  against 
magistrates,  with  intent  to  defame  those  magistrates,  and  also 
with  intent  to  bring  the  administration  of  justice  itito  contempt, 
Bailey,  J.,  held  that  proof  of  his  having  published  it  with  either 
of  these  intentions,  would  support  the  indictment,  w  The  offence, 
however,  of  which  the  defendant  is  convicted,  must  at  common 
law  be  of  the  same  class  with  that  with  which  he  is  charged,  x 
For  instance,  on  an  indictment  for  simple  larceny,  there  cannot 
be  a  conviction  of  receiving  stolen  goods,  y 

§  617.  Convictions  of  minor  offence  on  indictments  of  major. — 
Where,  as  has  already  been  shown,  a  minor  offence  is  included 
in  a  greater,  the  defendant  may  be  acquitted  of  the  latter,  and 
convicted  of  the  former.  2;  In  a  misdemeanor  for  assaulting  an 
officer  when  in  execution  of  his  duty,  and  thereby  obstructing 
public  justice,  the  defendant  may  be  convicted  of  the  simple 
assault,  a  And  where  the  defendant  is  charged  with  an  assault 
with  a  felonious  intent,  he  may  be  convicted  of  the  bare  assault,  h 
On  an  indictment  for  killing  a  sheep,  with  the  intent  to  steal  the 
whole  carcass  (now  provided  against  by  7  and  8  Greo.  4.  c.  20, 
§  26),  proof  of  killing,  with  intent  to  steal  a  part,  is  sufficient 
to  support  the  charge,  c  On  an  indictment  for  entering  and 
breaking  a  dwelling-house  in  the  daytime  and  stealing  therein, 
one  may  be  found  guilty  of  stealing  in  the  dwelling-house  in  the 
daytime,  or  only  of  stealing,  d 

§  618.  Severed  assignments  in  perjury^  false  pretences^  ^c. — 
Where  as  in  cases  of  perjury,  and  of  subornation  of  perjury, 
several  distinct  assignments  of  perjury  or  falsity  are  laid,  the 
indictment  will  be  sustained  if  any  one  be  proved,  if  that,  by 
itself,  be  sufficient  to  constitute  the  offence,  e  So,  if  on  an  in- 
to R.  V.  Evans,  S  Stark.  S5.  Ante,  v.  Coy,  2  Aiken,  181 ;  Stewart  t;.  State, 
§  558.  5  Ohio,  241 ;  M'Bride  v.  State,  2  £ng. 

z  R. ».  Westbeer,  1  Leach,  12 ;  2  Str.  (Ark.)  374  ;  see  Carpenter  v.  People, 
1138  ;  State  v.  Shoemaker,  7  Mo.  177.    4  Scam.  197;  K  v,  Mitchell,  12  £ng. 

y  Ross  V.  State,  1  Blackf.  391.  Law  &  £q.  588 ;  ante,  §  385-560-565; 

2  See  §  383>5,  560-5 ;  post,  §  3183.    post,  §  627,  3183;  Gillespie  v.  State,  9 

a  Dick.  Sess.  351;    Com.  v.Kirby,    Ind.  380. 
2  Cush.  577;  Lamed  v.  Com.  12  Mete.        c  R.  v.  Williams,  1  Mood.  107. 
240.  d  Com.  v.  Hope,  22  Pick.  1 ;  Lamed 

h  State  V.  Kennedy,  7  Blackf.  233;    v.  Com.  12  Mete.  240.    Ante,  §  382. 
State  V.  Stedman,  7  Porter,  495;  State        e  R.  v.  Hill,  R.  &  R.  190;  R  v. 
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dictment  for  obtaining  goods  on  false  pretences,  any  one  of  the 
false  pretences  be  shown,  that  one  being  itself  within  the  statute, 
and  appearing  to  have  been  operative  in  inducing  the  prosecutor 
to  part  with  his  property,  it  will  be  sufficient  to  support  a  con- 
viction./ The  same  principle  obtains  in  indictments  for  blas- 
phemy^ and  treason  ^^ 

§  619.  Several  articles  joined  in  larceny^  embezzlement^  ^c.  — 
Where  there  are  several  articles  included  in  indictments  for 
stealing,  &c.,  proof  as  to  one  is  enough,  h  Upon  an  indictment 
for  extortion,  alleging  that  the  defendant  extorted  twenty  shil- 
lings, it  is  sufficient  to  prove  that  he  extorted  one  shilling,  i  An 
indictment  for  embezzling  two  bank  notes  of  equal  value,  is  sup- 
ported by  proof  of  the  embezzlement  of  one  note  onlj.j  On  an 
indictment  for  stealing  over  $100,  one  may  be  convicted  for  steal- 
ing less  than  $100.  k  And  so,  too,  on  an  indictment  for  having 
in  possession  more  than  ten  pieces  of  counterfeit  coin,  one  may  be 
found  guilty  of  having  less  than  ten.  I 

Several  objects  in  conspiracy,  —  Upon  an  indictment  for  conspir- 
ing to  prevent  workmen  from  continuing  to  work,  it  is  sufficent  to 
prove  a  conspiracy  to  prevent  one  workman  from  working,  m 

§  620.  Where  averments  are  divisible^  proof  of  either  is 
enough.  —  Where  an  indictment  contains  divisible  averments,  as 
that  the  defendant  "  forged  and  caused  to  be  forged,"  proof  of 
either  averment  will  be  sufficient,  n  Thus,  a  defendant  may  be 
convicted  of  printing  and  publishing  a  libel  upon  an  indictment 


Ady,  7  C.  &  P.  140;  Ld.  Raymond, 
886;  2  Camp.  188,  139;  Cro.  C.  C. 
7th  ed.  622;  State  v.  Hascall,  6  New 
Hamp.  858  ;  State  v.  Mills,  17  Maine, 
211 ;  see  De  Bernie  v.  State,  19  Ala. 
28.     See  ante,  §  892 ;  post,  §  2260. 

/  Ibid.;  R.  r.  Hill,  R.  &  R  190; 
People  V.  Haynes,  11  Wend.  557 ;  1 
Greenl;  on  Ev.  §  65;  post,  §  2158,  2158. 

g  Com.  v.  Kneeland,  20  Pick.  206. 

g^  Foster  C.  L.  194;  post,  §  2734-6. 

h  Ante,  §  861,  891 ;  post,  §  628, 
1887  ;  People  r.  Wiley,  8  HiU,  N.  Y. 
194;  Com.  r.  Eastman,  2  Gray,  76; 
Com.  V.  Williams,  2  Cush.  583.  See 
post,  §  1817  a. 


1  R.  V.  Burdett,  1  Ld.  Raym.  149  ; 
see  R.  v.  Carson,  R.  &  R.  808. 

j  R.  V.  Carson,  R.  &  R.  803 ;  1  Green- 
leaf  on  Ev.  §  65  ;  Furneaux's  case,  R. 
&  R.  385  ;  'Iyer's  case,  R.  &  R.  402. 

k  Com.  r.  Griffin,  21  Pick.  528 ; 
Com.  V.  O'Connell,  12  Allen,  451. 
But  some  part  of  the  notes  or  coin 
charged  must  be  specifically  proved. 
Ante,§  611. 

/  Com.  V.  Griffin,  21  Pick.  528. 

m  R.  V.  Bykerdyke,  1  M.  &  Rob. 
179;  ante,  §392. 

n  R.  V.  Middlehm*st,  1  Bur.  400  ; 
Hoskins  v.  State,  11  Geo.  92;  ante, 
§888. 
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which  charges  him  with  composing,  printing,  and  publishing  it.  o 
On  the  same  reasoning,  where  two  intentions  are  ascribed  to  one 
act,  as,  that  an  assault  was  committed  upon  a  female,  with  intent 
to  abuse  and  carnally  know  her,^  proof  of  either  of  these  inten- 
tions will  be  sufficient. 

§  620  a.  Joint  defendants.  —  Where  two  are  charged  with  a 
joint  and  single  offence,  e.  g.  larceny,  either  may  be  found  guilty ; 
but  they  cannot  be  found  guilty  of  separate  parts  of  the  charge ; 
and  if  found  guilty  separately,  a  pardon  must  be  obtained,  or 
a  nolle  prosequi  entered  as  to  the  one  who  stands  second  upon 
the  indictment,  before  judgment  can  be  given  against  the  other,  q 
But  where  several  are  indicted  for  burglary  and  larceny,  one 
may  be  found  guilty  of  the  bui^lary  and  larceny,  and  the  others 
of  the  larceny  only,  r  Where,  however,  the  act  is  not  joint,  the 
English  practice  seems  to  be  to  give  judgment  against  the  party 
who  is  proved  to  have  committed  the  first  felony  and  acquit  the 
others  r^ 

§  621.  Statutory  extension  of  divisibility.  —  By  statutes  now  of 
almost  universal  adoption,  the  common  law  rule  in  this  respect 
has  been  largely  expanded.  Thus,  for  instaiice,  in  Massachusetts, 
by  force  of  statute,  it  i8*now  held  that  on  an  indictment  for  rape, 
the  prisoner  may  be  convicted  of  incest  or  assault  and  battery,  s 
And  on  an  indictment  for  manslaughter,  the  defendant  may  be 
convicted  of  assault  and  battery,  t  But  it  was  held  in  a  prior 
case,  that  on  an  indictment  for  murder  there  cannot  at  com- 
mon law  be  a  conviction  of  an  assault  with  intent  to  murder,  u 


0  K.  V,  Hunt,  2  Camp.  585 ;  R.  v. 
Williams,  Ibid.  646  ;  see  State  v.  Lock- 
Icar,  1  Busbee,  205. 

p  R.  V.  Dawson,  1  Eng.  L,  &  Eq. 
589 ;  8  Stark.  62 ;  People  v.  Cmrling,  1 
Johns.  320;  R.  v.  Hanson,  1  C.  & 
Mars.  334 ;  ante,  §  392  ;  post,  §  635. 

q  R.  V.  Hemstead,  R  &  R.  344  ; 
O'Conneli  w.  R.  11  CI.  &  Fin.  166; 
ante,  §  434  ;  post,  §  3199. 
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r  R  V.  Butterworth,  R  &  R  520; 
ante,  §383;  post,  §  3199. 

rl  R.  V.  Dovey,  2  Den.  C.  C.  86; 
2  Eng.  Law  &  £q.  532 ;  ante,  §  484. 

8  Com.  V.  Goodhue,  2  Mete.  193 ; 
Com.  v.  Drum,  19  Pick.  479.  See  ante, 
§388. 

t  Com.  V.  Drum,  19  Pick.  479.  See 
ante,  §  388. 

t*  Com.  V.  Roby,  12  Pick.  496. 
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1.  UlOrECESSABT  WORDS,  §  622. 

2.  aaoravation  or  inducement,  §  624. 
8.  Allegations  which  make  up  the 

difference  between  a  minor  of- 
fence, of  which  the  defendant 


IS    CONTICTED,  AND  A    MAJOR,  WITH 

which  he  is  charged,  §  627. 

4.  Allegations  of  number,  quantttt, 

AND  MAGNITUDE,  §  628. 

5.  DeSCRIFTIYS  AYERl^ENTS,  §  629. 


1.   Unnecessary  Words, 

§  622.  All  unnecessary  words  may,  on  trial  or  arrest  of  judg- 
ment, be  rejected  as  surplusage,  if  the  indictment  would  be  good 
upon  striking  them  out.  v  In  Redman's  case,  w  the  indictment 
alleged  that  the  defendant  received  goods,  knowing  the  said  goods 
to  have  been  feloniously  stolen,  and  upon  motion  in  arrest  of  judg- 
ment, it  was  holden  that  the  words  "  to  have "  might  be  re- 
jected, a;  So  where  an  indictment  alleged  that  the  defendant, 
Francis  Morris,  the  said  goods  above  mentioned,  so  as  aforesaid 
feloniously  stolen,  taken,  and  carried  away,  feloniously  did  re- 
ceive and  have,  he,  the  said  Thomas  Morris,  then  and  there,  well 
knowing  the  said  goods  and  chattels  to  have  been  feloniously 
stolen,  taken,  and  carried  away ;  the  twelve  judges  held,  that 
the  words,  "  he,  the  said  Thomas  Morris,"  might  be  struck  out 
as  surplusage,  and  that  the  indictment  was  sensible  and  good 
without  them,  y  And  again,  where  it  was  charged  that  the  de- 
fendant made  an  assault  on  ^^  Henry  J3."  and  ^^  him,  the  said 
WUliam  B.  did  beat,"  &c.,  "  and  other  wrongs  to  the  said  Wil- 
liam B.  did,"  &c.,  "  to  the  damage  of  the  said  William  B.,"  the 
indictment  was  held  good  on  arrest  of  judgment,  z  There  can,  it 
is  said,  be  no  use  in  requiring  proof  of  allegations,  which  are 
wholly  impertinent  ;  the  identity  of  those  allegations  which  are 
essential  to  the  claim  or  charge,  with  the  proof,  is  all  that  is  ma- 
ty Leacli,  586;  1  T.  R  822;  Com.  (N.  H.),  521;  State  v.  Corrigan,  24 
Dig.  Pleader,  c.  28,  29,  F.  12 ;  4  Co.  Conn.  286  ;  State  v.  Elliott,  14  Texas, 
412;  Mod.  327 ;  People  v.  Lohman,  2  423;  Crichton  v.  People,  6  Parker  C. 
Barb.  S.  C.  R.  216 ;  State  w.  Coppen-  R.  863.  See,  as  to  "  Variance,"  ante, 
berg,  2  Strobh.  278 ;  State  v.  Brown,  §  592,  599 ;  and  as  to  duplicity  and 
8  Humph.  89 ;  State  v.  Cozens,  6  Ire-  repugnancy,  ante,  §  881,  895. 
dell,  82 ;  State  v.  Wilder,  7  Blackf.  w  Leach,  586. 
582 ;  U.  S.  9.  Howard,  8  Sumner,  12 ;  a;  R.  v.  Redman,  Leach,  477. 
State  V.  Noble,  8  Shep.  476  ;  2  Russ.  ^  R.  v.  Morris,  1  Leach  C.  C.  109. 
on  Crimes,  786 ;  State  v.  Palmer,  85  z  R.  v,  Crespin,  11  Adolphus  &  El- 
Maine  (5  Red.),  9;  Jillard  v.  Com.  2  lis,  N.  S.  914;  State  v.  Burt,  25  Yt. 
Casey,  170 ;  State  v.  Bailey,  11  Foster    (2  Deane)  378. 
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terial.  Thus,  if  it  were  alleged  that  A.,  being  armed  with  a 
bludgeon,  and  disguised  with  a  visor,  feloniously  stole,  took,  and 
carried  away,  the  watch  of  B.,  the  allegations  that  A.  was  armed 
and  disguised  being  altogether  foreign  to  a  charge  of  larceny, 
would  be  wholly  rejected,  and  would  require  no  proof  on  the 
trial.  So,  where  an  indictment  for  an  assault  and  battery  with 
an  intent  to  kill,  stated  that  the  defendant  did  bite  or  cut  off 
the  ear  of  the  prosecutor,  &c.,  it  was  held,  that  this  being  merely 
a  circumstance  of  aggravation,  the  stating  it  disjunctively  did 
not  vitiate  the  indictment,  a  In  a  complaint  which  alleges  that 
the  defendant  did  make  an  assault  on  Lucy  Ann  Keach,  and  her 
did  strike  with  a  ferule,  "  divers  grievous  and  dangerous  blows 
upon  the  head,  back,  shoulders,  and  other  parts  of  the  body  [of 
her  the  said  Lucy  Ann  Leach,  whereby  the  said  Lucy  Ann 
Leach  was  cruelly  beaten  and  wounded,  and  other  wrongs  to  the 
said  Lucy  Ann  Keach  then  and  there  did  and  committed],  to  her 
great  damage,"  the  words  above  inclosed  in  brackets  may  be  re- 
jected as  surplusage,  leaving  a  sufficient  charge  of  an  assault  on 
Lucy  Ann  Keach.  a^ 

§  623.  Where  the  plaintiff  alleged,  that  before  the  publication 
of  a  libel  by  the  defendant,  the  plaintiff's  carriage  came  in  con- 
tact with  a  carriage  in  which  E.  S.  was  riding,  and  that  the  acci- 
dent happened  without  any  default  on  the  part  of  the  plaintiff, 
and  then  alleged  a  publication  of  a  libel  of  and  concerning  the 
accident ;  and  upon  the  evidence  it  appeared  that  the  accident 
did  happen  through  the  default  of  the  plaintiff ;  it  was  held  to  be 
no  variance,  so  as  to  bar  the  plaintiff  from  recovering  as  to  part 
of  the  libel,  not  justified,  the  allegations  being  divisible,  and  the 
averment,  that  the  accident  happened  without  the  plaintiff's  de- 
fault, being  an  immaterial  circumstance,  b 

Where  an  indictment  imder  the  act  of  Congress  of  1825,  ch. 
276,  §  5,  22,  the  ownership  of  the  vessel  was  alleged  to  be  in 
William  Nye  and  others,  instead  of  Willard  Nye  and  others,  it 
was  held  that  an  allegation  of  the  particular  ownership  was  un- 
necessary and  immaterial,  and  that  the  misnomer  above  men- 

a  Scott  V.  Com.  6  Serg.  &  Bawle,  h  Ld.  Churchill  v.  Hunt,  2  B.  &  A. 
224.  685. 

aX  Com.  v.  Bandall,  4  Gray  (Mass.), 
86. 
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tioned  was  of  no  consequence ;  it  being  sufficient  to  allege  that 
the  owners  were  citizens  of  the  United  States,  c 

So  where  an  indictment  alleged  a  robbery  to  have  been  com- 
mitted in  the  dwelling-house  of  A.  B.,  it  was  held  that  a  variance 
as  to  the  owner's  name  was  immaterial,  as  it  was  not  essential  to 
the  crime  of  robbery  that  it  should  have  been  committed  in  a 
dwelling-house,  d 

Videlicet.  —  It  has  been  said  in  New  York,  "  that  when  the 
indictment  does  not  stop  with  the  general  charge,  but  proceeds 
under  a  videlicet  to  explain  or  render  more  certain  by  description, 
the  description  becomes  a  material  part  of  the  charge.  It  is  the 
office  of  a  videlicet  to  restrain  or  limit  the  generality  of  the  pre- 
ceding words,  and  in  some  instances  to  explain  them.  If  what 
precedes  be  matter  of  direct  averment  and  material,  then  what  is 
stated  under  the  videlicet  will  be  deemed  material  and  traversable. 
....  And  if  traversable  they  must  be  proved."  cP 

2.  Aggravation  or  Inducement. 

§  624.  The  same  principle  extends  to  cases  where  the  evidence 
fails  to  prove  circumstances  not  altogether  impertinent,  but  which 
merely  affect  the  magnitude  or  extent  of  the  claim  or  charge ; 
and  here,  although  circumstances  are  alleged,  e  which,  if  proved, 
would  have  been  of  legal  importance,  yet,  although  the  evidence 
failed  to  establish  the  whole  of  what  is  alleged,  the  pi-inciple  ad- 
verted to  still  operates  to  give  effect  to  what  is  proved,  to  the 
extent  to  which  it  is  proved.  "  The  principles,"  remarks  Mr. 
Starkie,  "  which  require  the  cause  of  action,  or  ground  of  offence 
to  be  stated,  are  satisfied :  the  adversary  is  not  taken  by  surprise, 
for  no  fact  is  admitted  in  evidence  which  is  not  alleged  against 
him ;  and  the  court  is  enabled  to  pronounce  on  the  legal  effect  of 
the  part  which  is  established  as  true,  by  the  verdict  of  the  jury, 
and  the  record  shows  the  real  nature  and  extent  of  the  right  or 
liability  established."  e^  Thus,  where  an  indictment  in  one  count 
charges  a  rescue,  and  also  an  assault  and  battery,  and  the  defend- 

c  U.  S.  V,  Howard,  3  Sumner,  12 ;  e  See  ante,  §  298. 

State  V,  Cassety,  1  Richardson,  91.  e^  Starkie  on  Evidence,  1550, 1565; 

d  Pye'g  case,  East's  P.  C.  785.  U.    S.  t?.    Howard,    8    Sumner,    12; 

d^  People  V.  Jackson,  3  Denio,  101;  Cameron  v.  State,  8  Eng.  (18  Ark.) 

see   Crichton  r.  People,  6  Parker  C.  712. 
R.  863 ;  but  see  Ryalls  v.  R.  11  Q.  B. 
781.    Ante,  §  263. 
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ant  is  convicted  generally,  if  the  averments  as  to  the  rescae  are 
uncertain  or  bad,  these  may  be  rejected  as  superfluous  and  imma- 
terial, and  the  court  may  proceed  to  pass  judgment  upon  the 
verdict,  as  for  an  assault  and  battery./  Where  an  indictment 
for  arson  describes  the  house  burned  as  ^^  the  county  jail  and 
prison  of  the  county  of  H.,  being  the  house  of  L.  J.,  sheriff 
and  jailer  of  the  said  county,^'  it  was  held,  that  the  burning  of 
such  jail  being  a  felony  by  the  Virginia  statute,/^  whether  the 
jail  was  properly  laid  to  be  the  house  of  the  sheriff  and  jailer  or 
not,  iiiat  part  of  the  description  was  unnecessary,  and  might  be 
rejected  as  surplusage,  g 

§  625.  In  an  indictment  charging  an  innholder  with  suffering 
persons  "  to  play  at  cards  and  other  unlawful  games,"  the  words 
"unlawful  gamed  "  may  be  rejected  as  surplusage.  A  So,  if  such 
indictment  charges  the  defendant  with  permitting  persons  to  play 
"  at  the  game  of  cards,"  the  words  "  the  game  "  may,  in  like 
manner,  be  rejected,  i  So,  where  the  defendant  was  charged  in 
that  "  in  and  upon  one  Peddy  Harvey  did  make  an  assault,  and 
her,  the  said  Peddy  Hunt,  then  and  there  did  beat,  wound,  and 
ill-treat,  with  an  intent  her,  the  said  Peddy  Harvey,  &c.,  to 
ravish,"  &c.,  the  clause  "  and  her,  the  said  Peddy  Hunt,  theji 
and  there,"  &c.,  may  be  rejected  as  surplusage./  So,  where  an 
indictment  against  a  receiver,  alleged  the  stealing  of  two  bank- 
notes, the  property  of  Stephen  Sullivan,  and  charged  the  de- 
fendant with  having  received  the  said  notes,  the  property  and 
chattels  of  the  said  Stephen  Sullivan ;  it  was  objected  that  the 
notes,  being  called  property,  as  to  the  principal,  could  not  be 
construed  chattels  as  to  the  accessary  ;  but  the  judges  were  unan- 
imously of  opinion  that  the  word  chattels  might  be  rejected  as 
surplusage,  k 

§  626.  A  carrier  of  the  mail  may  be  convicted  of  an  offence 
punishable  generally  under  the  law,  though  not  as  carrier  ;  and 
if  he  is  charged  in  the  indictment  as  carrier,  the  word  "  car- 

/  State  V,  MorriBon,  2  Iredell,  9  ;  J  Com.  ».  Hunt,  4  Pick.  252. 

State  V,  Burt,  25  Vt.  (2  Deane)  SIS.  k  R.  v.  Morris,  1  Leach.  525 ;  East 

/I  1  Rev.  Code,  ch.  160,  p.  4.  P.  C.  698,  611 ;  see  R.  t?.  Radley,  2 

g  Stevens  v.  Com.  4  Leigh,  68S.  Car.  &  K.  974 ;  S.  C.  1  Den.  C.  C. 

h  Com.  V.  Bolkom,  3  Pick.  281.  450. 

t  Com.  V,  Arnold,  4  Pick.  251. 
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rier  "  will  be  considered  as  descriptive  of  Ids  person  and  as  sur- 
plusage. I 

But  while  matters  of  inducement  or  aggravation  need  not  be 
exactly  proved,  whatever  is  essential  to  the  constitution  of  the 
offence  must  be  accurately  shown.  Thus  where,  in  an  indictment 
for  obtaining  money  by  false  pretences,  the  false  pretence  stated 
was  that  the  defendant  said  that  he  had  paid  a  sum  of  money 
into  the  bank,  and  the  proof  was,  that  he  said  a  sum  of  money 
had  been  paid  into  the  bank,  without  saying  by  whom  ;  the  de- 
fendant was  acquitted  for  the  variance.  Lord  EUenborough  hold- 
ing that  there  was  a  diflference  in  substance  between  the  two 
assertions,  m  But  it  seems,  that  when  the  legal  inference  from 
the  facts  continues  the  same  with  those  set  forth,  a  variance  will 
not  always  be  fatal.  Thus,  in  an  indictment  for  murder,  an  alle- 
gation that  the  death  was  produced  witii  a  knife,  will  be  supported 
by  proof  that  it  was  produced  by  a  dagger,  sword,  staff,  or  the  like, 
or  any  instrument  capable  of  exerting  the  same  effect,  x  Where 
a  declaration,  under  the  bribery  act,  alleged  that  the  bribe  was 
to  induce  White  to  vote  for  Mr.  Lockyer  and  Lord  Egmont,  it 
was  held  to  be  sufficient  to  prove  that  the  bribe  was  to  give  his 
vote  for  Mr.  Lockyer.  y  And  where  the  indictment  charged  the 
defendant  with  a  nuisance  in  erecting  a  dam,  by  reason  of  which 
the  animal  and  vegetable  substances,  brought  down  the  stream, 
were  collected  and  accumulated,  and  became  offensive,  &c.,  but 
the  evidence  showed  that  the  nuisance  was  caused,  not  by  the 
means  described,  but  from  the  alternate  rise  and  fall  of  water  in 
the  pond,  or  from  the  action  of  the  sun  on  the  vegetable  matter 
on  its  margin ;  it  was  held,  there  was  no  variance,  the  result  and 
original  cause  being  the  same,  z 

8.  AllegationB  which  make  up  the  Difference  between  a  W^nor 
Offence^  of  which  the  Defendant  is  convicted^  and  a  Major^  with 
which  he  is  charged. 

§  627.  Under  the  same  principle  it  is  that  the  class  of  cases, 
already  referred  to,  may  be  ranked,  in  which  a  man  charged 
with  a  greater  offence  may  be  convicted  of  one  of  lesser  degree 

I  U.  S.  V.  Burroughs,  3  McLean,  405.     Gilb.  Ev.  231 ;  Archbold  C.  P.  9th  ed. 
m  R.  V,  Flestow,  1  Camp.  494 ;  see     882 ;  post,  §  1059. 
State  V.  Clark,  3  Foster  (N.  H.),  429.        y  Combe  v.  Pitt,  3  Burr,  1586. 
X  B.  t;.  Mackalley,  9   Co.    67  a;        z  People  v.  Townsend,  3  Hill,  479. 
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contained  in  it.  a  Thus,  if  A,  be  charged  with  feloniously  kill- 
ing B.  of  malice  prepense,  and  all  but  the  fact  of  malice  prepense 
be  proved,  A.  may  clearly  b^  convicted  of  manslaughter,  for  the 
indictment  contains  all  the  allegations  essential  to  that  charge ; 
A.  is  fully  apprised  of  the  nature  of  it ;  the  verdict  enables  the 
court  to  pronounce  the  proper  judgment;  and  A.  may  plead 
his  acquittal  or  conviction  in  bar  of  any  subsequent  indict- 
ment founded  on  the  same  facts.  Another  illustration  is  that 
of  assaults  upon  officers,  assaults  with  battery,  or  assaults  with 
felonious  intent,  where,  as  has  been  seen,  all  but  the  assault  may 
be  rejected  as  surplusage,  and  the  defendant  convicted  of  that 
alone,  b  And  so  of  indictments  for  adultery,  in  which  there  can 
be  convictions  for  fornication,  c  Again,  an  indictment  charging 
that  the  defendant  did  '*  embezzle,  steal,  take,  and  carry  away," 
will  be  good  for  larceny,  the  "  embezzle,"  &c.,  being  rejected 
as  surplusage.  (2 

4.  Allegations  of  Number^  Quantity^  and  Magnitude. 

§  628.  The  same  rule  applies  to  all^ations  of  number,  quan- 
tity, and  magnitude,  where  the  proof,  pro  tanto^  supports  the 
claim  or  charge.  If  a  man  be  charged  with  stealing  ten  sov- 
ereigns, he  may  be  convicted  of  stealing  five;  for,  in  showing 
that  he  stole  five,  evidence  is  not  admitted  of  a  different  offence 
from  that  charged,  but  of  the  same  in  legal  essence,  differing 
only  in  quantity,  and  constituting,  therefore,  a  natural,  but  no 
legal  variance;  and  the  defendant  is  secured,  also  by  the  &ct 
that  he  may  afterwards  plead  his  conviction  or  acquittal,  not- 
withstanding the  variance  as  to  number.  6  When  an  indictment 
alleges  facts  which  constitute  a  misdemeanor,  it  will  be  good  for 
that  offence,  although  it  state  other  facts  which  go  to  constitute 
a  felony,  provided  all  the  facts  alleged  fall  short  of  the  chaige 
of  felony,  in  consequence  of  some  other  facjts  essential  to  that 
charge,  e.  g,  the  intent  of  the  party  accused  not  being  averred./ 
Thus  by  statute  it  is  a  misdemeanor  to  administer  drugs,  &c.,  to 

a  See  ante,  §  381-94,  616-7;  John-  d  Com.  v.  Simpson,  9  Mete.  188. 

son  V.  State,  14  Geor.  55;  Cameron  e  Ante,  §  882,  619.    Post,  §  1817a. 

V.  State,  8  Eng.  (18  Ark.)  712.  /  Lohman  v.  People,  1  Comst.  879; 

h  Ante,  §  885,  560,  565,  617;  post,  Hackett  v.  Com.  8  Harris,  95;  ante, 

§8188.  §400;  post,  §8188. 

c  Ante,  §  388 ;  post,  §  2665  h. 
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a  pregnant  female,  with  intent  to  produce  miscarriage ;  and  by 
statute  it  is  manslaughter  to  use  the  same  means  with  intent  to 
destroy  the  child  in  case  the  death  of  such  child  be  thereby  pro- 
duced. The  indictment  charged  all  the  facts  necessary  to  consti- 
tute the  crime  of  manslaughter,  except  the  intent  with  which  the 
acts  were  done,  and  in  conclusion,  it  characterized  the  crime  as 
manslaughter;  but  the  only  intent  charged  was  an  intent  to 
produce  a  miscarriage;  it  was  held,  that  the  indictment  was 
fatally  defective  for  the  felony,  but  good  for  the  misdemeanor, 
and  that  the  accused  was  properly  convicted  of  the  latter  offence. 
And  it  seems  that  a  conviction  for  a  misdemeanor  under  such 
an  indictment  would  be  a  bar  to  a  subsequent  indictment  for 
the  felony.^ 

5.  Descriptive  Averments. 

§  629.  An  allegation  in  an  indictment  which  describes,  defines, 
qualifies,  or  limits  a  matter  material  to  be  charged,  is  a  descrip- 
tive averment,  and  must  be  proved  as  laid.^^  Thus,  in  an  indict- 
ment for  resisting  a  deputy  sheriff  in  the  discharge  of  liis  duty, 
an  averment  that  the  sheriff  was  *'  legally  appointed  and  duly 
qualified,"  is  descriptive  and  must  be  proved ;  as  in  such  case 
the  whole  averment  of  an  assault  upon  a  deputy  sheriff  cannot 
be  omitted  without  affecting  the  charge  against  the  prisoner,  h 
And  so  also  a  description  of  the  termini  of  a  letter  in  an  indict- 
ment for  stealing  it  must  be  proved  as  laid,  i  So  the  misrecital 
of  the  names  of  persons  connected  with  the  offence,  may  be 
fatal.il 

§  630.  Language  merely  formal  may  always  be  rejected. 
Thus,  the  words  "  then  and  there,"  in  the  concluding  part  of  a 
charge  against  one  person  present  abetting  a  murder,  may  be 
considered  as  sur|{lusage,  or  referred  to  the  act  done,  which 
caused  the  death,  and  not  to  the  time  and  place  of  the  death  ;j 
and  so  of  the  words  '^languishing  did  live,"  in  an  indictment 
for  murder,*  and,  as  has  already  been  seen,  the  words  "  contra 

g  Lohman  v.  People,  1  Comst.  879.  i  U.  S.  v.  Foye,  1  Curtis  C.  C.  864. 

^1  See  State  t;.  Canney,  19  N.  H.  P  State    v.  Weeks,    80   Me.   182; 

185;    Dick,  v.    State,    80    Miss.    (1  State  v.  Johnston,    6    Jones    N.  C. 

George)  681  ;  State  v.  Langley,  84  N.  486. 

H.  629 ;  People  v.  Jones,  5  Lansing,  J  State  v,  Fley,^  Rice's  S.  C.  Dig. 

840.  104 ;  2  Brevard,  488. 

h  State  V.  Copp,  15  N.  Hamp.  212.  k  Com.  v.  Gable,  7  Serg.  &  B.  428 ; 
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farmam  statuti^^^  erroneously  inserted  in  an  indictment  for  a  com- 
mon law  offence,  may  be  rejected  as  surplusage.  2  So  ^^  goods 
and  chattels  "  may  be  thus  discharged,  m 

Essential  averments  of  evidence  to  be  proved.  —  But  no  all^a- 
tion,  whether  it  be  necessary  or  unnecessary,  more  or  less  par- 
ticular, which  is  descriptiye  of  the  identity  of  what  is  l^ally 
essential  to  the  charge  in  the  indictment,  can  be  rejected  as 
surplusage,  n  Thus,  on  an  indictment  for  stealing  a  pine  log 
marked  with  a  particular  mark,  the  mark  must  be  proved  as 
alleged,  and  the  description  cannot  be  rejected  as  surplusage,  o 
So  also,  in  misreciting  a  public  statute,  o^  and  in  imnecessarily 
but  erroneously  inserting  the  ownership  of  stolen  goods,  o^ 

The  effect  of  a  videlicet  has  been  already  noticed.  <fi 

IX.  KNOWLEDGE  AND  INTENT. 

§  631.  In  what  way  knowledge  and  intent  must  be  averred, 
has  already  been  considered.^  How  far  specific-  acts  of  guilt 
may  be  put  in  evidence  to  prove  bad  character,  q  and  how  far 
such  testimony  is  consistent  with  the  general  rule  that  the  evi- 
dence must  be  confined  to  the  issue,  r  will  be  discussed  under 
future  heads. 

Under  the  present  head  it  is  proposed  to  consider  guilty  acts 
and  declarations  so  far  as  they  conduce  to  prove  knowledge  and 
intent. 

Knowledge  and  intent,  when  material,  must  be  shown  by  the 
prosecutor.  8  It  is  impossible,  it  is  true,  in  most  cases,  to  make 
them  out  by  direct  evidence,  unless  when  they  have  been  con- 
fessed ;  but  both  may  be  gathered  from  the  conduct  of  the  party, 

Penn.  v.  Bell,  Addison,  171,  173.    As  o  State     v.   Noble,   15    Maine  (3 

-to  rejecting  the  word  "feloniously,"  Shep.),  476;  ante,  §  299. 

see  ante,  §  388-9.  6^  Com.  Di^  PI.  C.  29. 

I  State  V.  Buckman,  8  N.  Hamp.  o^  B.  v.  Woolfoxti,  1  M.  &  Bob.  384 

203 ;  Cruiser  v»  State,  3  Harr.  206 ;  (Patterson,  J.) ;  Com.  v.  King,  9  Cush. 

State  V.  Phelps,  11  Ver.  116  ;  and  see  284. 

ante,  §  413.  o3  Ante,  §  263,  623. 

m  Ante,  §  848.  p  Ante,  §  297. 

n  U.  S.  V.  Howard,  8  Sumner,  12 ;  q  Post,  §  636,  643. 

Com.  V.  Atwood,  11  Mass.  93 ;  Com.  v.  r  Post,  §  647, 651. 

Tuck,   20  Pick.    356,   364 ;    State  v.  s  Fergus  v.  State,  6   Yerger,  845 ; 

Noble,  15  Maine  (3  Shep.),  476 ;  Com.  Boberts  v.  People,  19  Mick  401. 
V.  Hope,  22  Pick.  1 ;  U.  S.  v.  Brown,  8 
McLean,  233. 
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as  shown  in  proof ;  and  when  the  tendency  of  his  actions  is  direct 
and  manifest,  he  must  always  be  presumed  to  have  designed  the 
result  when  he  acted,  t 

§  631  a.  Summary  of  law  a%  to  reception  of  evidence  of  inde- 
pendent offences. 

As  a  clew  to  the  subsequent  discussions  on  this  topic,  contained 
as  they  are  under  various  heads,  the  following  summary  may  be 
of  use. 

To  sustain  the  introduction  of  evidence  of  independent  offences 
it  is  necessary  to  show^  — 

(1.)  That  the  defendant  did  the  act  under  trial;  and  unless 
sufficient  evidence  of  this  has  been  in  the  opinion  of  the  judge 
received^  all  evidence  of  other  offences^  to  prove  intent^  must  he 
excluded.  For  it  is  a  violation  of  the  fundamental  sanctions  of 
our  law  to  admit  evidence  that  the  defendant  committed  one 
offence^  in  order  to  prove  he  committed  another,  ^ 

(2.)  That  the  independent  offence  was  committed  hy  the  defend-- 
ant  himself  or  with  his  knowledge,  fi 

(3.)  That  it  was  connected  in  character  with  that  under 
trial,  i? 

(4.)  That  it  was  not  subsequent  to  the  event  under  trial.  <* 

Guilty  knowledge.  —  With  regard  to  knowledge^  the  cases  in 
which  such  evidence  is  most  generally  required  are  those  in 
which  the  defendant  is  chained  with  having  in  his  possession, 
or  uttering,  illegal  papers,  notes,  books,  coin,  or  apparatus  for 
coining.  The  law  in  this  respect  seems  to  be  that  evidence 
of  other  acts  or  conduct  of  a  similar  character,  even  though 
involving  substantive  crimes,  is  admissible  to  prove  guilty 
knowledge.  t«    Thus  upon  a  trial  of  an  indictment  for  passing 

t  Dick.  Sess.  853 ;  R.  v.  Farrington,  v,  Fiirsey,  6  Car.  &  P.  81 ;  Kelly  v. 

R.  &  B.  207  ;  H.  v.  Philips,  6  East,  Com.  11  S.  &  R.  345  ;  R.  v.  Holroyd, 

464;  post,  §  712;  State  v.  Presnell,  2  Moody  &  R.  339 ;  State  v.  Hart,  4 

12  Ired.  103 ;  Walls  v.  The  State,  7  Ired.  246. 

Blackf.  672;    Forsythe    v.    State,  6  /»  Post,  §  635  c,  640,  647,  647  a. 

Ohio,  19  ;  State  v,  Nixon,  18  Vt  70  ;  fl  Post,  §  683  a. 

State  V.  Hunter,  8  Blackf.  212 ;  Shover  ^  Post,  §  633,  634,  649,  650. 

v.  State,  5  Eng.  259  ;  R.  r.  Johnson,  t^  Post,  §  647  a. 

11  Mod.  62 ;  R.  v.  Jones,  2  B.  &  Ad.  u  Post,  "Forgery,"  §  1452,  &c. ;  see 

611 ;  Needham  v.  State,  1  Texas,  139;  R.  v.  Roebuck,  36*  Eng.  Law  &  Eq. 

R.  V.  Tivey,  1  Car.  &  K.  704 ;  Perdue  631 ;  Com.  v.  Hall,  4  Allen,  305 ;  Com. 

V.  State,  2  Humph.  494 ;  R.  v.  Price,  3  t7.  Edgerly,  10  Allen,  184. 
Per.  &  D.  421  ;  11  A.  &  E.  727  ;  R. 

VOL.1.— 84  629 


Digitized  by 


Google 


633.] 


EVIDENCE  : 


[bookil 


counterfeit  bank  notes,  proof  that  the  prisoner  had,  about  the 
same  time,  passed  another  note  of  the  same  kind  which  was 
thought  to  be  a  counterfeit,  and  which  he  took  back,  though  this 
note  is  not  produced  on  trial,  is  admissible  evidence  to  prove 
the  scienter.!;  It  may  also, be  proved  by  the  fact  of  similar 
forged  orders,  or  coin,  or  implements  for  forging,  found  in  the 
possession  of  the  defendant,  or  of  an  accomplice  in  passing 
them,  w 

Having  a  large  quantity  of  counterfeit  coin  in  possession, 
many  of  each  sort  being  of  the  same  date  and  made  in  the  same 
mould,  and  each  piece  being  wrapped  in  a  separate  piece  of 
paper,  and  the  whole  distributed  in  different  pockets  of  the 
dress,  is  some  evidence  that  the  prisoner  knew  the  coin  was 
counterfeit  and  intended  to  utter  it.  a; 

§  632.  It  was  at  one  time  thought  that  where  the  second 
uttering  has  been  made  the  subject  of  a  distinct  indictment, 
evidence  of  such  uttering  might  be,  in  the  discretion  of  the 
judge,  a;^  refused.  The  better  opinion  now  is  that  the  fact  of 
another  indictment  being  found  does  not  alter  the  rule.y  And 
it  has  been  declared  in  England  to  be  impracticable  to  lay  down 
any  general  rule  as  to  the  time  within  which  such  previous  utter- 
ing must  have  taken  place,  in  order  to  be  admissible,  z 

§  633.  OffenccB  mu9t  he  connected.  —  In  order  to  enable  the 
prosecutor  to  give  in  evidence  offences  other  than  that  charged 
in  the  indictment,  such  offences  must  in  some  way  be  connected 

V  Martin  v.  Com.  2  Leigh,  745 ;  see    292  ;  U.  S.  v.  B^ns,  5  McLean  C.  C. 


Spencer  v.  Com.  2  Leigh,  751 ;  Hen- 
dricks V.  Com.  5  Leigh,  708 ;  State  v. 
McAlister,  24  Maine,  139  ;  McCartney 
V,  State,  S  Ind.  853  ;  Com.  v.  Steams, 
10  Metcalf,  256;  U.  S.  v.  Craig,  4 
Wash.  C.  C.  R.  729 ;  State  v.  Antonio, 
2  Const.  R.  776;  U.  S.  r.  Doebler,  1 
Baldwin,  519  ;  R.  v.  Hough,  R.  &  R. 
C.  C.  120 ;  R.  r.  Ball,  Ibid.  182 ;  R.  v. 
Hodgson,  1  Lewin,  102 ;  R.  o.  Balls,  1 
Moody  C.  C.  470  ;  Wash  v.  Com.  16 
Gratt.  530;  Steele  v.  State,  45  111. 
152;  Mason  v.  State,  42  Ala.  582; 
Mount  V,  Com.  1  Duvall,  90. 

to  Com.  v.  Percival,  Thach.  C.  C. 
R.   293  ;  State  v.  Twitty,  2  Hawks, 


248  :  U.   S.  r. 


Hinman,  1 
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Baldwin, 


R.  28;  U.  S.  V.  King,  Ibid.  209  ;  R.  v. 
Fuller,  R.  &  R.  808;  People  ».  Far- 
rell,  80  Cal.  816 ;  People  v.  Page,  1 
Idaho,  114. 

X  R.  V.  Jarvis,  33  Eng.  Law  &  £q. 
567  ;  People  v,  Thoms,  8  Parker  C.  R. 
(N.  Y.)  256;  7  Cox  C.  C.  58. 

x^  R.  V.  Smith,  2  C.  &  P.  638 ;  Tal- 
fourd's  Dickin.  Sess.  859 ;  but  see  B. 
V.  Kirkwood,  Lewin's  C.  C.  103  ;  R. 
v.  Forster,  29  Eng.  Law  &  £q.  548 ; 
Dears.  C.C.  456;  6  Cox,  C.  C.  521; 
People  V.  Curling,  1  Johns.  820 ;  ante, 
§  392,  and  post,  §  640,  note  n. 

y  R.  V.  Hodgson,  Lewin,  102;  R.P. 
Smith,  4  C.&  P.  411. 

z  R.  V.  Salt,  8  F.  &  F.  884. 
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with  the  principal  case ;  e,  g.  the  notes  or  bills  must  be  of  the 
same  manufacture,  and  similar,  a  It  has  lately  been  held  in 
England,  however,  that  the  subsequent  uttering  of  a  counterfeit 
shilling  is  admissible  on  an  indictment  for  uttering  a  counterfeit 
half  crown.  6 

It  is  admissible  for  the  defendant  to  rebut  such  evidence,  by 
showing  that  he  had  reason  to  believe  such  bills,  &c.,  to  be 
genuine,  c 

§  683  a.  The  extrane<m9  crime  must  he  Irovght  home  to  the 
defendant.  —  The  contents  of  a  letter  to  the  defendant,  such 
letter  inclosing  counterfeit  money,  which  letter  has  been  taken 
from  the  post-oflSce  by  the  defendant,  but  not  opened  by  him,  or 
its  genuineness  acknowledged  by  him,  is  not  evidence  against 
him.  d  So  forged  paper  found  on  the  wife's  person,  cannot  be 
used  against  the  husband,  without  proving  his  knomedge.  e 

Proof  of  the  mere  possession  of  a  counterfeit  bank  bill  does 
not  raise  the  presumption  of  an  intent  to  pass  it;  but  knowl- 
edge of  the  note  being  counterfeit,  and  intent  to  pass  it  as  good, 
must  be  proved./ 

Declarations  respecting  a  bill  which  the  prisoner  had  passed,  if 
made  after  he  passed  it,  are  not  admissible  to  prove  that  such  bill 
was  counterfeit,  without  producing  the  bill  or  accounting  for  its 
non-production  ;^  as  by  showing  that  the  defendant  took  it  back,  h 

§  634.  Stolen  goods.  —  The  prisoner  was  indicted  for  receiving 
goods,  knowing  them  to  be  stolen ;  the  prosecution  offered  evi- 
dence of  several  acts  of  like  character,  with  a  view  of  showing 
therefrom  a  guilty  knowledge  on  the  part  of  defendant.  It  was 
held  that  the  evidence  was  admissible. »'     But  there  ought  to 

a  B.  V.  Oddy,  infra,  note/;  R.  17.  c  State   v.  Morton,   8  Wise   352. 

Tavemer,  Carr.  C.  L.  1 95 ;  R.  v.  Smith,  Post,  §  685  h. 

4  C.  &  P.  411 ;  see  R.  v.  Millard,  Russ.  d  Com.  v.  Edgerly,  10  Allen,  184. 

&    Ry.   245;   and    R.    v.  Kirkwood,  See  post,  §  696. 

Lewin  C.  C.  108 ;  Com.  c.  Steams,  e  People  o.  Thoma,  8  Parker  C.  R. 

10  Met    256;    State    v.    Smith,    5  256. 

Day,  175 ;  Stalker  v.  State,  9  Conn.  /  Brown  v.  People,  4  Gilm.  439. 

341 ;    Hendricks  r.   Com.    5    Leigh,  g  Com.  v.  Bigelow,  8  Mete.  285. 

708 ;  Reed  v.  State,  15  Ohio,  217.  h  Martin  v.  Com.  2  Leigh.  745. 

b  'ELv.  Forster,  29  Eng.  Law  &  £q.  t  People  v.  Rando,  3  Parker  C.  R. 

548.     And  the  notes  or  coin  must  be  (N.  Y.)  835.    Post,  §  650;  Yarborough 

produced.    R.  v.  Millard,  R.  &  R.  C.  v.  State,  41  Ala.  405. 
C.  245 ;  R.  V.  Forbes,  7  C.  &  P.  224; 
R.  0.  Philips,  1  Lewin  C.  C.  105. 
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be  preliminary  eyidence  establishing  a  link  between  the  recep- 
tions./ 

§  635.  Intent  and  motive.  —  The  same  evidence  is  generally 
admissible  to  prove  intent  as  to  show  scienter  or  guilty  knowl- 
edge, k  A  defendant's  conduct  during  the  res  gestce^  as  his  man- 
ner at  the  time  of  passing  the  note,  I  or  his  having  passed  by 
several  names,  is  also  admissible  for  the  same  purpose,  m  But 
the  intent  or  guilty  knowledge  must  be  brought  directly  home  to 
the  defendant,  and  in  no  case  can  evidence  tending  to  show  it  be 
admitted,  until  the  corpus  delicti  is  first  clearly  shown. 

On  a  charge  of  sending  a  threatening  letter,  prior  and  subse- 
quent letters  from  the  prisoner  to  the  party  threatened  may  be 
given  in  evidence,  as  explanatory  of  the  meaning  and  intent  of 


;  R.  p.  Oddy,  2  Den.  C.  C.  264; 
6  Cox  Cr.  Cas.  210.  "The  positive 
side  of  the  rule,"  says  Mr.  Stephen 
(Criminal  Law,  p.  309),  "is  of  less 
importance  than  the  negative  side; 
but  it  is  not  easy  to  state  precisely 
on  what  principle  the  line  between 
what  may  and  what  may  not  be 
given  in  evidence  has  been  drawn. 
The  strongest  case  of  admitting  other 
transactions  to  show  the  character  of 
the  particular  one  under  inquiry  are 
the  cases  of  the  subsequent  poison- 
ings and  precedent  uttering  of  bad 
money. 

"The  strongest  case  of  excluding 
other  transactions  is  the  case  of  re- 
ceiving stolen  goods.  Where  a  man 
is  tried  for  this  crime,  it  is  not  lawful 
to  give  in  evidence  the  fact  that  the 
prisoner  had  knowingly  received  sto- 
len goods  on  former  occasions,  to  show 
that  he  knew  that  the  particular  goods 
are  stolen.  B.  v,  Oddy,  2  Den.  264. 
How  this  differs  from  the  case  of  ut- 
tering, it  is  hard  to  understand.  Per- 
haps the  difference  may  be  that  in 
the  case  of  the  coin  there  are  specific 
physical  differences  of  color,  weight, 
&c. ;  whereas  there  are  no  outward 
582 


signs  by  which  stolen  goods  can  be 
distinguished  from  any  others.  To 
prove  that  a  man  understood  the 
meaning  of  French  words  on  a  given 
occasion  you  might  prove  that  he  knew 
French  ;  but  yon  could  not  prove  that 
he  knew  German,  Spanish,  and  Italian, 
and  was  therefore  likely  as  a  linguist 
to  know  French  also.  This  may  justify 
the  decision.  The  cause,  probably, 
was  the  practical  reflection  that,  in 
cases  of  uttering,  there  is  often  no 
other  evidence  of  guilty  knowledge  to 
be  had  than  evidence  of  other  utter- 
ings;  whereas,  in  cases  t>f  receiving, 
there  are  generally  circumstances  of 
suspicion  attaching  to  each  transac- 
tion." 

k  R.  V.  Millard,  R.  &  R.  245 ;  R.  v. 
Wylie,  1  N.  R.  98 ;  R.  r.  Ball,  R.  &  R. 
182;  Butler  v.  State,  22  Alab.  48;  1 
Greenlcaf  on  Evid:  §  53  ;  R.  v.  Dos- 
sett,  2  Cox  C.  C.  248;  2  C.  &  K.  806; 
State  V.  Wentworth,  87  N.  H.  196; 
Com.  V.  Tuckerman,  10  Gray,  178; 
post,  §  649. 

/  Butler  V,  State,  22  Alab.  48. 

m  Bayley  on  Bills,  449;  Archbold's 
C.  P.  9th  ed.  108. 
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the  particular  letter  upon  which  the  indictment  is  framed,  n  if 
the  intent  cannot  be  inferred  from  the  letter  itself,  o 

And  so  on  the  trial  of  an  indictment  for  accusing  a  person  of 
an  unnatural  crime  with  intent  to  extort  money,  —  the  prisoner 
being  a  soldier,  and  the  accusation  having  been  made  while  he 
was  on  duty  as  a  sentry,  —  evidence  of  declarations  made  by  him 
on  a  former  occasion,  on  coming  off  guard,  that  he  had  obtained 
money  from  a  gentleman  by  threatening  to  take  him  to  the 
guard-house  and  accuse  him  of  an  unnatural  crime,  is  admis- 
sil)le.jE> 

Design  may  also  be  proved  by  the  same  process.  Thus  on  a 
trial  for  arson  with  intent  to  defraud  an  insurance  company,  evi- 
dence that  the  defendant  had  made  claim  on  two  other  com- 
panies for  prior  losses  was  admitted,  to  prove  that  the  fire  under 
examination  was  the  result  of  design  and  not  accident.  But  at 
the  same  time  upon  such  an  indictment  it  is  not  competent  for 
the  prosecutors  to  show  that  other  fires,  of  which  notice  was  given 
by  the  prisoner,  were  of  a  similar  nature  to  the  one  in  question, 
and  different  from  those  of  which  notice  was  given  by  other  par- 
ties, j 

On  an  indictment  for  arson,  one  count  laying  an  intent  to 
defraud,  and  it  being  opened  for  the  prosecution  that  tha  motive 
might  have  been  to  realize  the  money  insured  by  the  prisoner 
upon  her  goods ;  evidence  was  received  that  she  was  in  easy  cir- 
cumstances, with  a  view  to  show  that  she  was  at  all  events  under 
no  pecuniary  temptation  to  commit  such  an  act.  r 

§  635  a.  Threats^  ^c.  —  On  an  indictment  for  murder,  former 
attempts  of  the  defendant  to  assassinate  the  deceased  are  admis- 
sible in  evidence;  so  are  foimer  menaces  of  the  defendant,  or 
expressions  of  vindictive  feeling  towards  the  deceased,  or,  in  fact, 
the  existence  of  any  motive  likely  to  instigate  him  to  •the  com- 
mission of  the  offence  in  question,  b    So  the  murder  of  an  officer, 

n  R.  V.  Robinson,  2  Leach,  749.  Johnson  v.  State,  17  Alab.  618;  Arch- 

0  R.  17.  Boucher,  4  C.  &  P.  662.  hold's  C.  P.  288  ;   Heath  v.  Com.  1 

p  R.  V.  Cooper,  3  Cox  C.  C.  647—  Robin.  (Va.)  785;  State  w.  Wentworth, 

Creswell.     See   R.  v.  McDonnell,  6  37  N.  H.  196  ;  Dunn  v.  State,  2  Pike, 

Cox  C.  C.  168.  229  ;  Hopkins  v.  Com.  14  Wright,  9; 

q  R.  r.  Gray,  4  F.  &  F.  1102.  State  v.  Alford,  81  Connect  40 ;  Ste- 

r  R.  r.  Grant,  4  F.  &  F.  822  —  phens  r.  People,  4  Parker  C.  R.  396 ; 

Pollock.  La  Beau  r.  People,  84  N.  Y.  223; 

^  State    v.    Rash,    12    Ired.  382;  Pitman  v.  State,  22  Ark.  364 ;  Mlmms 
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in  attempting  to  escape,  may  be  put  in  evidence,  as  showing  con- 
sciousness of  guilt,  t  Mere  suspicious  acts,  however,  are  not 
admissible,  u 

On  the  other  hand,  on  a  charge  of  murder,  expressions  of  good 
will  and  acts  of  kindness,  on  the  part  of  the  prisoner  towards  the 
deceased,  are  always  conridered  important  evidence,  as  showing 
what  was  his  general  disposition  towards  the  deceased,  from 
which  the  jury  may  be  led  to  conclude,  that  his  intention  could 
not  have  been  what  the  chai^  imputes,  a 

§  635  b.  Other  attempts.  I  —  On  an  indictment  for  mali- 
ciously shooting,  if  it  be  questionable  whether  the  shooting  was 
by  accident  or  design,  proof  may  be  given  that  at  some  other 
time  the  prisoner  intentionally  shot  at  the  same  person,  c 

In  a  homicide  trial  in  Ohio  evidence  was  held  admissible  of  a 
proposition  by  the  prisoner  to  G.,  to  help  him  to  kill  a  '^  Ken- 
tucky sportsman"  who  vras  in  town;  there  being  other  testi- 
mony to  show  that  the  deceased  was  a  Kentuckian  and  a  sporting 
man.  (J 

On  an  indictment  against  one  for  forging  a  check  on  a  certain 
bank,  and  others  as  his  accomplices,  evidence  of  their  concert  to 
defraud  banks  generally  is  admissible  to  show  conspiracy,  e  And 
so  as  to  embezzlement,  in  which  former  acts  may  be  proved./ 
And  so  as  to  illegal  sales  of  liquor.^ 

Evidence  of  a  single  instance  of  unlawful  gaming  may  go  to 
the  jury,  upon  the  trial  of  one  indicted  as  a  common  gambler, 
and  with  other  circumstances,  e.  g.  that  he  displayed  gaming 
implements,  &c.,  might  warrant  a  conviction;  while  proof  of 
many  instances  of  playing,  accompanied  with  evidence  that  the 
accused  pursued  a  lawful  calling,  and  only  played  for  pastime, 
might  not.  h 

V.  Sute,   16  CMiio  St.  221 ;  People  p.        c  R  v.  Yoke,  R.  &  R.  581. 
Cunningham,  6  Par^r    C.  R.  d9S;        d  Mimms    v.   State,   16    Ohio    St. 

post,  §  6S6,  648,  995-6-7.  221. 

t  Revel    V.    State,    26   Geor.   275;        e  State    v.    Morton,    1    Williams 

post,  §  714.  (Vt.),  810. 

11  R  ».  Winslow,  8  Cox  C.  C.  897;       /  R.  v.  Richardson,    8  Cox  C.  C. 

but  see  R.  V.  Gearing,  18  L.  J.  M.  C.  448;  post,  §  649. 
215.  g  Pearce  v.    State,   40    Ala.   720. 

o  1  Phillips  on  Evid.  (London  ed.  Post,  §  2459. 
1843)  470.  h  Com.  v,  Hopkins,  2  Dana,  419. 

h  See  post,  §§  727,  945. 
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In  indictments  for  adultery,  it  is  admissible  to  prove  other  acts 
of  illicit  intercourse ;  Z  for  rape,  former  attempts  ;w  and  for 
general  conspiracies,  to  show  special  illegal  overt  acts  other  than 
those  pleaded,  n 

On  the  trial  of  an  indictment  for  assault  and  battery,  in 
order  to  show  some  motive  of  resentment  on  the  part  of  the 
defendant,  it  was  held  competent  for  the  state  to  prove  that 
the  prosecutor  had  said,  in  the  defendant's  hearing,  a  short 
time  before,  "that  no  honest  man  would  avail  himself  of  the 
bankrupt  law,"  and  then  to  prove  further,  that  the  defendant's 
father  had  previously  been  talking  about  taking  the  benefit  of 
that  act.  0 

§  635  (?.  Bad  character.  —  It  is  by  the  same  reasoning  under 
no  circumstances  admissible  for  the  prosecutor  to  put  in  evidence 
the  defendant's  general  bad  character,  or  his  tendency  to  commit 
the  particular  ofiEence  charged,  jp  nor  is  it  admissible  to  prove 
independent  crimes,  even  though  of  the  same  general  char- 
acter, except  when  falling  strictly  within  the  exceptions  stated 
above,  q 

It  seems  the  defendant's  insolvency  may  be  proved  by  the 
prosecutor  on  an  indictment  against  him  for  fraud,  q^ 

Poisoning,  —  On  a  trial  for  poisoning,  is  it  admissible  to  prove 
prior  poisonings  perpetrated  by  the  same  defendant?  On  the 
first  glance,  the  answer  would  be  emphatically  in  the  negative, 
unless  such  poisonings  were  so  closely  connected  in  time  with 
that  under  trial  as  to  be  substantially  part  of  the  res  gestce.  It  is 
grossly  unjust  to  the  defendant  to  try  him  for  one  crime  when 
charging  him  with  another.  It  is  destructive  of  all  the  forms  of 
Anglo-American  jurisprudence  to  embarrass  the  issue  by  the 
introduction  of  evidence  of  any  other  crime  than  that  which  the 
indictment  specifies,  and  which  the  defendant  has  had  notice  to 
meet.  And  to  this  efiEect  was  the  ruling  of  the  superior  court 
sitting  at  New  Haven,  Connecticut,  in  April,  1872,  on  the  trial  of 
Mrs.  Lydia  Sherman,  charged  with  the  murder  of  her  liusband 
Horatio  N.  Sherman.  The  prosecution  proposed  at  the  outset  to 
prove  that  Horatio  N.  Sherman  died  on  the  12th  of  May,  1871, 

I  Post,  §  649.  0  State  v.  Griffis,  8  Ired.  604. 

m  Ibid.;  Strang  v.  People,  24  Mich-        p  Post,  §  640. 
igan,  1.  q  Post,  §  747-8. 

n  Post,  §  649.  q^  Com.  v.  JefEries,  7  Allen,  54S. 

535 


Digitized  by 


Google 


§  63t5  c]  EVIDENCE  :  [book  H. 

from  arsenical  poisoning,  and  then  they  proposed  to  put  on  the 
stand  a  witness  to  show  that  on  the  25th  of  December,  1870,  Ada 
Sherman,  a  girl  some  fifteen  years  of  age,  a  daughter  of  the  de- 
ceased, was  taken*  with  symptoms  identical  with  those  with  which 
Horatio  N.  Sherman  died ;  that  she  lingered  till  the  31st  day  of 
December,  and  died;  that  they  should  ofiEer  to  show  that  the 
symptoms  were  those  of  arsenical  poison;  they  would  further 
offer  to  show  that  a  chemical  analysis  of  the  intestines  and 
stomach  was  made  and  arsenic  found,  and  that  it  caused  the 
death  of  Ada  Sherman ;  they  would  offer  in  proof  that  on  the 
16th  day  of  November,  1870,  a  little  more  than  a  month  before 
the  death  of  Ada  Sherman,  Frank  Sherman,  a  boy  some  eleven 
or  thirteen  months  of  age,  died  with  symptoms  of  arsenical  poi- 
soning, and  that  a  chemical  analysis  made  .disclosed  the  presence 
of  arsenic ;  in  connection  with  that  testimony  they  would  show 
that  the  prisoner  was  present  in  the  family  of  Horatio  N.  Sher- 
man at  the  time  of  both  of  these  deaths,  and  had  the  sole  care  of 
Ada  Sherman,  substantially  the  whole  care  of  her  and  had  part 
care  of  the  infant,  Frank  Sherman,  and  that  she  was  to  have  had 
the  whole  care  within  one  week's  time  of  his  death,  and  that  if 
he  had  lived  she  would  have  had  the  sole  care  of  the  child ;  also 
that  she  had  charge  of  the  food  with  which  the  child  was  fed  and 
prepared  a  part  of  it ;  they  should  offer  further  to  show  that  on 
the  20th  of  January,  1870,  Dennis  Hurlbut,  the  then  husband  of 
the  prisoner,  died  after  a  sickness  of  four  or  five  days,  with 
symptoms  during  that  sickness  that  were  strongly  marked  with 
arsenical  poisoning ;  that  an  analysis  of  his  stomach  and  parts  of 
his  body  disclosed  the  marked  presence  of  arsenic  there  in  such  a 
quantity  as  must  have  caused  death ;  that  he  was  under  the  sole 
control  of  the  prisoner ;  that  she  took  care  of  him ;  that  he 
received  everything  from  her  hands ;  that  she  was  the  only  per- 
son present,  and  was  where  she  could  administer  to  these  four 
persons. that  died  of  arsenical  poisoning,  was  the  only  living  per- 
son in  the  family  of  Hurlbut,  that  was  in  the  family  of  Sherman 
at  the  time  of  these  successive  deaths. 

The  evidence  was  rejected  by  the  court.  Judge  Sanford  say- 
ing :  "  My  own  very  strong  conviction  is,  after  the  careful  argu- 
ments which  have  been  made  in  favor  of  and  against  the  intro- 
duction of  the  testimony,  and  such  an  examination  of  the 
authorities  as  I  have  deemed  necessary  to  make,  that  this  testi- 
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mony,  such  as  is  now  proposed  to  be  oflfered,  is  not  admissible 
for  the  purpose  for  which  it  is  here  claimed.  I  suppose  no  prin- 
ciple is  better  established  than  this,  that  you  cannot  introduce 
evidence  of  a  crime  committed  by  the  party  accused  for  the 
purpose  of  showing  that  she  was  guilty  of  a  crime  which  was 
another  and  distinct  crime.  It  is  true,  as  is  claimed  here,  that  it 
is  strong  proof,  strong  moral  evidence,  but  that  is  not  the  sort  of 
evidence  upon  which  we  are  to  try  the  party  accused  of  crime, 
but  it  is  to  be  upon  legal  evidence,  while  it  would  be  perhaps 
strong  moral  evidence.  I  refer  to  this  evidence  without  speaking 
of  it  more  particularly,  for  it  is  hardly  worth  while  to  make 
anything  more  than  a  distinct  allusion  to  it.  I  say  that  there  is 
no  principle  of  law,  so  far  as  we  could  discover,  that  permits  the 
introduction  of  this  kind  of  testimony.  It  is  claimed  that  it  is 
offered  for  the  purpose  first  of  showing  the  criminal  intent,  but  it 
is  obvious  that  the  evidence  is  not  important  for  that  purpose.  It 
is  said  the  evidence  is  material  to  show  that  the  party  accused 
had  within  her  control  the  means  by  which  this  crime  was 
accomplished.  It  seems  to  me  that  it  does  not  even  tend  to  show 
that  circumstance.  The  fact  that  she  had  within  her  control  a 
year  ago,  or  five  years  ago,  the  means  by  which  she  could  com- 
mit a  crime  yesterday,  does  not  tend  to  show  that  she  had  it 
yesterday  within  her  control.  It  is  claimed  to  show  that  she  had 
a  knowledge  of  the  properties  of  the  article  which  was  used.  I 
think,  as  was  well  said,  that  it  is  not  necessary  for  the  state  to 
show  that  the  accused  had  the  knowledge  of  so  well  known  an 
article  as  this  poison.  It  seems  to  me  that  it  all  comes  to  this  : 
it  is  for  ihe  purpose,  and  the  real  object  is  to  show  not  this  par- 
ticular circumstance  for  which  it  is  claimed,  but  for  the  purpose 
of  showing  that  a  prisoner  who  was  wicked  enough  to  commit 
such  a  crime  would  be  wicked  enough  to  do  this  one  ;  and  there- 
fore the  jury  are  to  infer  that  because  she  may  have  committed  a 
crime  of  a  like  nature  therefore  she  has  committed  this.  It  is 
contrary  to  all  the  known  principles  of  law  to  admit  such  testi- 
mony, and  therefore  I  am  of  the  opinion,  in  view  of  the  strong 
weight  of  authorities  the  other  way,  that  we  ought  not  to  admit 
this  testimony,  at  least  in  this  stage  of  the  case.  As  the  case 
stands  at  present,  it  seems  to  me  the  testimony  is  not  admis- 
sible." 

The  same  result,  on  an  issue  of  a  similar  nature,  was  reached 
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by  the  supreme  court  of  Peimaylyania  in  1872.  *^  To  make/'  said 
Judge  Agnew,  in  giving  the  opinion  of  the  court,  ^^  one  crim- 
inal act  evidence  of  another,  a  connection  between  them  must 
have  existed  in  the  mind  of  the  actor,  linking  them  together 
for  some  purpose  he  intended  to  accomplish;  or  it  must  be 
necessary  to  identify  the  person  of  the  actor,  by  a  connection 
which  shows  that  he  who  committed  the  one  must  have  done 
the  other.  Without  this  obvious  connection,  it  is  not  only 
unjust  to  the  prisoner,  to  compel  him  to  acquit  himself  of  two 
offences  instead  of  one,  but  it  is  detrimental  to  justice  to  bur- 
den a  trial  with  multiplied  issues  that  tend  to  confuse  and  mis- 
lead the  jury.  The  most  guilty  criminal  may  be  innocent  of 
other  offences  charged  against  him,  and  of  which,  if  fairly  tried, 
he  might  acquit  himself.  From  the  nature  and  prejudicial  char- 
acter of  such  evidence,  it  is  obvious  it  should  not  be  received, 
unless  the  mind  plainly  perceives  that  the  commission  of  the  one 
tends,  by  a  visible  connection,  to  prove  the  commission  of  the 
other  by  the  prisoner.  If  the  evidence  be  so  dubious,  that  the 
judge  does  not  clearly  perceive  the  connection,  the  benefit  of 
the  doubt  should  be  given  to  the  prisoner,  instead  of  suffering 
the  minds  of  the  jurors  to  be  prejudiced  by  an  independent 
fact,   carrying  with  it  no  proper  evidence  of    the  particular 

gmlt.'V 

This  reasoning,  limiting  it  to  the  immediate  stage  of  the  case 

in  which  the  evidence  was  offered,  is  unanswerable.  To  have 
permitted  the  several  prior  ppisonings  to  be  introduced  by  the 
prosecution  in  a  bunch  at  the  outset,  would  have  created  four  or 
five  issues  instead  of  one,  and  would  have  subjected  the  defend- 
ant to  the  hardship  of  being  tried,  as  to  all  of  these  issues  but 
one,  without  any  prior  notice  by  which  he  could  prepare  for  his 
defence.  But  suppose  that  the  defendant,  conceding  the  fact 
that  the  deceased  was  poisoned,  set  up  as  a  defence  that  the 
poisoning  was  accidental.  Would  it  then  be  competent  for  the 
prosecution  to  prove  in  rebuttal  that  several  prior  poisonings  had 
taken  place  in  the  same  household  within  a  short  time  previous  ? 
When  we  recollect  that  the  rule,  in  regard  to  passing  forged 
money,  has  always  been  to  meet  the  defence  of  accident  by  just 
this  sort  of  evidence,  it  would  be  hard  to  answer  the  question 

q^  Shaffner  i;.  Com.  Pitts.  Leg.  Jour.    Doyle,  21  Mich.  221 ;  Farrer  v.  State, 
Aug.  28,   1872  ;  see  also  People  v.    2  Ohio  St  64. 
588 


Digitized  by 


Google 


BOOK  II.]  PROOF  OF  GTJILTT  INTENT.  [§  685  e. 

immediately  before  us  in  the  negative.  So,  indeed,  has  it  been 
twice  held  in  England.  Thus  Maule,  J.,  when  ignorance  of  the 
poisonous  character  of  a  "white  powder"  was  set  up  as  a  defence, 
admitted  evidence  of  the  prior  administering,  by  the  defendant, 
of  the  same  powder  to  another  person,  who  died.  5^ 

And  in  a  much  later  case,  upon  the  trial  of  a  husband  and 
wife  for  the  murder  of  the  mother  of  the  former  by  administering 
arsenic  to  her,  for  the  purpose  of  rebutting  the  inference  that  the 
arsenic  had  been  taken  by  accident,  evidence  was  admitted  that 
the  male  prisoner's  first  wife  had  been  poisoned  nine  months 
previously ;  that  the  woman  who  waited  upon  her,  and  occasion- 
ally tasted  her  food,  showed  symptoms  of  having  taken  poison ; 
that  the  food  was  always  prepared  by  the  female  prisoner ;  and 
that  the  two  prisoners,  the  only  other  persons  in  the  house,  were 
not  affected  with  any  symptoms  of  poison,  g* 

§  635  d.  Libel.  —  On  an  indictment  for  libel,  it  is  admissible 
to  prove  prioi'y  but  not  sicbsequent^  libellous  writings  in  reference 
to  the  same  subject  matter,  r 

§  635  e.  Marital  homicide.  —  On  the  trial  of  a  husband  for  the 
murder  of-  his  wife,  the  state  has  a  right  to  prove  a  long  course 
of  ill  treatment  by  the  husband  towards  the  wife,  8  and  his  adul- 
tery with  another,  f  On  an  indictment  against  the  defendant 
for  the  murder  of  his  wife,  where  the  killing  was  shown  to  have 
taken  place  on  the  8th  of  July,  a  witness  who  had  lived  near  the 
defendant  for  about  six  months*,  ending  the  last  bt  May,  was 
offered  to  prove  that  while  witness  had  lived  there,  the  prisoner 
had  had  frequent  difficulties  and  altercations  with  his  wife.     It 

'  ^  R.  v.  Dossett,  2  Car.  &  E.  806.  that  the  similarity  of  the  s3nnptoms 
q^  R.  V.  Garner,  4  F.  &  F.  346.  Mr.  proved  that  the  husband  died  of  ar- 
Stephen  (Criminal  Law,  p.  SOS),  in  senic,  and  that  the  recurrence  of  the 
discussing  this  point,  says :  *^  Four  in-  same  event  proved  that  it  was  not  ac- 
dictments  against  a  woman  for  poison-  cidental.  R.  v,  Geering,  18  L.  J.  M.  C. 
ing  her  husband  and  two  of  her  sons  by  215.  The  case  of  R.  v.  H.  £.  Gardner 
arsenic,  and  for  administering  arsenic  at  Lincoln  Lent  Assizes,  was  very 
with  intent  to  murder  another  son,  similar  to  this, 
being  presented  at  one  assize,  evi-  r  Post,  §  2585. 
dence  as  to  the  administration  of  the  s  Post,  §  639,  648 ;  State  v,  Lang- 
arsenic  to  the  three  sons  was  tendered  ford,  Busbee,  436  ;  Stone  v.  State,  4 
on  the  trial  for  poisoning  the  husband.  Humph.  27. 

though  the  sons  were  poisoned  some        i  State  r.  Rash,   12  Iredell,   382; 

months  after  the  husband's  death.    It  post,  §  648. 
was  admitted,  on  the  double  ground 
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^was  held,  that  the  evidence  was  admissible  as  tending  to  show 
want  of  affection,  and  as  justifying  the  jury  in  inferring  that  the 
same  state  of  mind  continued  after  the  witness  moved  away. 
It  was  also  ruled  that  evidence  was  admissible  on  the  question 
of  motive,  to  show  that  about  six  months  before  the  homicide, 
the  wife  made  a  complaint  against  her  husband  for  an  assault, 
on  which  he  was  held  to  bail,  t^  In  a  similar  case,  it  was  held 
that  it  was  competent  for  the  government  to  show,  that  some 
time  before  the  alleged  killing,  the  wife  had  complained  of  her 
husband  as  a  disorderly  person,  and  that  he  was  adjudged  to 
pay  two  dollars  weekly  for  her  support,  u 

§  635  /.  Two  intents.  —  Where  there  are  two  intents,  one  of 
which  is  necessary  to  complete  the  crime,  the  fact  that  the 
second  exists  is  no  defence,  but  may  be  treated  as  surplusage,  w^ 

§  635  g.  When  operative.  —  On  a  trial  for  arson,  the  prosecut- 
ing officer  offered  evidence  to  prove  that  previous  attempts  to 
conmiit  the  crime  had  been  made,  which  was  admitted  on  the 
assurance  that  he  would  introduce  other  evidence  to  connect  the 
prisoner  with  the  facts  proved;  but  no  such' evidence  was  pro- 
duced. It  was  held  that  it  was  error  in  the  court  to.  leave  such 
evidence  to  be  considered  by  the  jury,  v 

§  635  h.  Sow  rebutted.  —  A.  was  tried  for  maliciously  burning 
a  barn  of  B.,  and  there  was  evidence  implicating  C.  in  ihe 
offence.  To  show  malice  on  the  part  of  C.  toward  B.,  the  pros- 
ecution proved  that  he  had,  before  the  fire,  commenced  a  crim- 
inal prosecution  against  B.,  in  which  the  latter  was  discharged. 
It  was  held  that  A.  could  not  show,  in  order  to  disprove  malice, 
that  such  prosecution  was  founded'  on  probable  cause,  v^  But 
ordinarily  a  defendant  may  prove  that  the  facts  relied  on  to  show 
guilty  intent  do  not  bear  such  construction,  t^ 

t^  McCann  v.  People,  8  Parker  C.  8  Cush.  181 ;  State  p.  Cocker,  3  Har- 

R.  (N.  Y.)   272.     See  also   State  v,  ring.  R.  654;  State  v,  Moore,  12  X.  H. 

Watkins,  9  Conn.  49 ;  State  v.  Green,  42;  People  v.  Curling,  1  Johns.  320 ; 

35  Conn.  203.  ante,  §  392.    And  for  full  exposition 

u  People  V.  Williams,  3  Parker  C.  of  this  topic,  post,  §  702  a. 

R.  (N.  Y.)  84.  t;  State  ».  Freeman,  4  Jones  Law 

til  R.  V.  Cox,  R.  &  R.  362;  R.  w.  (N.  C.)  5. 

Gillow,  1    Moody,  85  ;    R.  v.  Hill,  2  v^  Com.  r.  Vaughan,  9  Cush.  (Mass.) 

Moody,  30;  R.  r.  Batt,  6  C.  &  P.  329  ;  594. 

R.  V.  Johnson,   11    Mod.   62;    R.  r.  »«  State  ».  Morton,  8  Wise.  352;  1 

Geach,  9  C.  &  P.  499 ;  Com.  v.  MTike,  Phillips  on  Ev.  470  ;  ante,  §  635  a. 
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X.  CHARACTER. 


1.  DeFEMBANT'S    good    CnARACTEB  A8  A 

gkmeral  defence,  §  636. 

2.  Defendant's  prior   misconduct  as 

PART  of  the  case  OF  THE  PROSECUTOR, 
TO  PROVE  MALICE  OB  GUILTY  KNOWL- 
EDGE, §  639. 


3.  Character  of  deceased,  or  prose- 
cutor, §  641. 

4.  Weight  to  be  attached  to  charac- 
ter, §  643. 


1.  Defendant 9  Q-ood  Character  as  a  Gf-eneral  Defence. 

§  636.  The  prisoner  will,  in  all  criminal  prosecutions,  be 
allowed  to  call  witnesses  to  speak  generally  as  to  his  character, 
but  not  to  give  evidence  of  particular  acts,  unless  such  evidence 
tends  directly  to  the  disproof  of  some  of  the  facts  put  in  issue 
by  the  pleadings.  t(^  In  each  case,  the  character  sought  to  be 
proved  must  not  be  general,  but  such  as  would  make  it  unlikely 
that  the  defendant  would  be  guilty  of  the  particular  crime  with 
which  he  is  charged,  x  The  strict  object  for  which  such  evidence 
is  introduced  is  to  disprove  guilt,  but  it  is  said  in  Tennessee  that 
evidence  of  the  mild  and  pacific  habits  of  the  defendant  are 
admissible  on  a  trial  for  murder,  to  aid  the  jury  in  ascertaining 
the  probable  grade  of  the  ofiEence.y 

The  proper  question  is,  not  "personal  knowledge"  by  the  wit- 
ness, but  the  defendant's  "  general  reputation."  Evidence  in  a 
homicide  case  that  the  defendant  when  in  the  army  was  reputed 
a  good  and  valiant  soldier,  is  inadmissible,  y^ 

§  637.  Where  a  defendant  has  voluntarily  put  his  character 
in  issue,  and  evidence  for  the  prosecution  has  b^en  introduced 
in  rebuttal,  it  has  been  said  the  examination  may  be  extended 
to  particular  facts; 2;  though  this  has  properly  been  denied  by 
courts  of  high  respectability,  a  and  certainly  it  is  very  oppressive 


w  Archb.  C.  P.  104 ;  2  Russ.  on  Cr. 
784;  R.  ».  Stannard,  7  C.  &  P.  678; 
Com.  V.  Hardy,  2  Mass.  817  ;  State  v. 
Wells,  Coxe  R.  424 ;  Com.  v.  Webster, 
5  Cush.  824  ;  Dayis  v.  State,  10  Geor. 
101 ;  Hopps  V.  People,  81  III.  885.  See 
this  subject  discussed,  post,  §  824. 

X  2  Rus.  Cr.  &  M.  784 ;  1  Greenl. 
on  £vid.  §  54  ;  R.  v.  Clarke,  2  Stark. 
241;  R.  V.  Hodgson,  R.  &  R.  211; 
State  r.  Dalton,  27  Missouri  (6  Jones), 
12 ;  Douglas  v,  Towsey,  2  Wend.  852. 


y  Carroll  v.  State,  8  Humph.  815. 
See  also  People  v,  Stewart,  28  Cal. 
895;  People  v.  Gleason,  1  Nev.  173. 

yi  People  17.  Garbutt,  17  Mich.  9. 

z  Com.  V.  Robinson,  Thach.  Cr. 
Cas.  280 ;  State  v.  Jerome,  83  Conn. 
265. 

a  Com.  V,  Beale,  Phila.  1854, 
Thompson,  P.  J.;  Keener  v.  State, 
18  Georg.  194 ;  R.  v.  Rowton,  L.  &  C. 
520;  10  Cox,  C.  C.  25;  McCarty  v. 
People,  51  m.  231. 
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to  a  defendant,  as  well  as  irrelevant  to  the  real  issue,  to  admit  in 
rebuttal  a  series  of  independent  facts,  forming  each  a  constituent 
offence.  Rebutting  evidence  of  general  reputation  for  bad  char- 
acter is,  however,  always  admissible,  c^ 

If  a  person  on  trial  for  an  alleged  offence  offer  no  evidence  of 
his  good  character,  no  legal  inference  can  arise  from  such  omis- 
sion that  he  is  guilty  of  the  offence  charged,  or  that  his  character 
is  bad.  h 

It  is  not  error  to  reject  an  offer  to  prove  that  the  prisoner 
*' always  had  been  known  as  a  kind-hearted  man,"  if  the  rejec- 
tion be  accompanied  by  permission  to  show  his  character  for 
peacefulnes9,  &c.,  towards  the  deceased,  or  in  any  other  matter 
bearing  on  the  prosecution,  h^ 

A  man  was  indicted  for  an  indecent  assault,  and  upon  the  trial 
called  witnesses,  who  gave  him  a  good  character  as  a  moral  and 
well-conducted  man,  and  a  witness  was  then  called  by  the  prose- 
cution, who  was  asked,  "  What  is  the  prisoner's  general  character 
for  decency  and  morality  ?  "  and  in  answer  said,  "  I  know  nothing 
of  the  neighborhood's  opinion,  because  I  was  only  a  boy  at  school 
when  I  knew  him ;  but  my  opinion,  and  the  opinion  of  my 
brothers,  who  were  also  pupils  of  his,  is,  that  his  character  is 
that  of  a  man  of  the  grossest  indecency  •  and  the  most  flagrant 
immorality."  It  was  held  that  the  answer  was  not  admissible  in 
evidence.  The  rule  was  declared  to  be,  that  evidence  of  char- 
acter must  be  evidence  of  general  reputation  only,  and  a  wit- 
ness's individual  opinion  respecting  the  character  and  disposition 
of  the  prisoner,  with  reference  to  the  charge,  is  inadmissible.  (' 

§  638.  When  the  defendant  introduces  evidence  .for  the  pur- 
pose of  proving  his  general  good  character  previous  to  the  date 
of  the  transaction  charged  against  him,  this  cannot  be  rebutted 
by  evidence  of  bad  character  after  the  offence ;  V  and  in  one  case 

ai  Com.  r.  Webster,  6  Ciwh.  814;  O'Neal,  7  Iredell,  254;  Donaghoe  v. 

People  t?.  White,  14  Wend.  Ill ;  Ben-  People,  6  Parker.  C.  R.  120;  though 

nett  V.  State,  8  Humphreys,  118;  Com.  see  State  v.  McAl^ter,  11  Shep.  139. 

V.  Sackett,  22  Pickering,  394 ;  contra,  ^  Cathcart  v.  Com.  1  Wright,  108. 

R.  V,  Burt,  6  Cox  C.  C.   284,  over-  6«  R.  ».  Bowton,  Leigh  &  C.  520  ; 

ruled  by  R.  ».  Rowton,  infra,  note  hK  lo  Cox  C.  C.  25.    See  infra,  §  640. 

h  State  V.  Upham,  88  Maine,  261 ;  J3  State  v.  Johnson,  Winston,  N. 

State  0.  Tozier,  49  Maine,  404 ;  Ack-  C.  152 ;   Wroe  v.  State,  20  Ohio  St. 

ley  V.  People,  9  Barb.  S.  C.  609 ;  Peo-  460 ;  1  Phil.  Ev.  ch.  7,  §  7. 
pie  17.  Bodine,  1  Denio,  281 ;   State  v. 
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the  prosecutor  was  not  allowed  to  inquire  of  the  witness  what  he 
had  learned  of  the  character  of  the  prisoner  previous  to  the  date 
of  the  transactions,  by  conyersation  had  since  the  said  date  with 
persons  acquainted  with  the  prisoner  ;0  though  the  general  ques- 
tion was  once  ruled  otherwise  in  Massachusetts,  d 

Unless,  however,  the  defendant  puts  his  character  in  issue,  the 
prosecution  cannot  call  witnesses  to  impeach  it ;  e  and  where  the 
defendant,  in  part  of  a  confession,  said  he  was  an  old  convict, 
the  court  held  that  part  of  the  confession  inadmissible,  he  not 
having  put  his  character  in  issue./  So  the  prosecution  cannot 
rebut  such  general  evidence  by  showing  that  in  particular  locali" 
ties  the  defendant's  character  was  bad,  he  never  having  lived  in 
such  places./^ 

Upon  an  indictment  for  assaulting  a  peace  officer  in  the  execu- 
tion of  his  duty,  where  the  assault  was  committed  by  the  prisoner 
in  resisting  his  arrest  by  the  officer  on  a  charge  of  felony,  the 
officer  cannot,  upon  his  examination  in  chief,  be  questioned  as 
to  his  knowledge  of  the  prisoner's  character  for  the  purpose  of 
showing  that  he  had  reasonable  cause  to  suspect  the  prisoner  of 
having  committed  felony  for  which  he  was  arrested.  The  proper 
course  under  such  circumstances  is,  to  ask  the  officer  generally 
whether  he  had  reason  to  suspect  the  prisoner,  leaving  the  pris- 
oner's counsel  to  inquire  into  the  grounds  of  suspicion,  if  he 
thinks  fit  to  do  so./* 

2.  Defendant's  Prior  Misconduct  as  Part  of  the  Case  of  the  Prose^ 
cution  to  prove  Malice  or  Q-uilty  Knowledge. 

§  689.  While,  however,  bad  character  cannot  be  put  in  issue 
by  the  prosecution,  it  is  permitted  to  introduce  evidence  of  prior 
misconduct  where  it  is  relevant  either  to  (1)  prior  malice  to- 
wards an  individual,  or  (2)  guilty  knowledge.^    Thus   it   has 

c  Carter  v.  Com.  2  Virg.  C.  169.  r.  Creson,  88  Missouri,  872 ;  Young  v. 

d  Com.  V.  Sacket,  22  Pick.  894.  Com.  6  Bush  (Ky.),  812. 

e  State  v.  O'Neal,  7  Iredell,  251 ;  /  People  v.  White,  14  Wend.  111. 

Dewitt  r.   Greenfield,  5   Ohio,  227;  /^  Griffin  v.  State,  14  Ohio  St.  R. 

Com.  v.  Hopkins,  2  Dana,  418;  Fan-  55. 

ning  V,  State,  14  Mo.  886 ;  Bull.  N.  P.  /«  R.  v.  Tuberfield,  L.  &*  C.  495 ; 

296 ;  Com.  r.  Webster,  5  Cush.  825;  10  Cox  C.  C.  1. 

Carter  v.  Com.  2  Virg.  Ca.  169 ;  Grif-  g  Ante,  §  682-8-4-5;  post,  646-7- 

fin  V.  State,  14  Ohio  Su  IL  55 ;  State  8-9. 
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been  already  noticed  that  on  the  trial  of  a  man  charged  with  the 
murder  of  his  wife,  the  state  can  show  that  he  had  lived  in  adul- 
tery with  another  woman,  as  well  as  other  acts  of  maltreatment,  h 
So,  evidence  of  previous  malice  is  admissible  to  show  the  quo 
animo^  or  perhaps  to  lend  to  circumstantial  evidence  a  motive,  t 
and  when  coimterfeit  paper  is  passed,  guilty  knowledge  may  be 
proved  in  the  same  manner.y 

§  640.  It  is  here,  however,  that  a  fundamental  distinction 
begins,  for  while  particular  acts  may  be  proved  to  show  malice 
or  scienter^  it  is  inadmissible  to  prove,  either  in  this  or  any  other 
way,  that  the  defendant  had  a  tendency  to  the  crime  charged,  i 
Thus  in  England  it  has  been  held  that  on  the  trial  of  a  person 
charged  with  an  imnatural  crime,  it  was  not  permissible  to  prove 
that  the  defendant  had  admitted  that  he  had  a  tendency  to  such 
practices  ;Z  and  so  on  an  indictment  against  an  overseer  on  a 
plantation  for  the  murder  of  a  slave,  evidence  as  to  the  prisoner's 
general  habits  in  punishing  other  slaves  is  not  admissible  for  the 
prosecution,  m  For  it  would  be  in  entire  variance  with  the 
usual  view  of  the  common  law,  if  a  man's  having  been  guilty  of 
other  offences,  or  having  a  tendency  to  commit  them,  should  be 
received  as  evidence  to  rebut  the  presumption  of  his  innocence 
of  a  particular  charge,  n 


h  Ante,  §  683 ;  State  t\  Watkins,  9 
Conn.  47;  Johnson  t;.  State,  17  Ala. 
618 ;  People  v.  Stout,  4  Parker  C.  C. 
71,  182;  see  also  State  v.  Rash,  12 
Ired.  882. 

i  State  V.  Wisdom,  8  Porter,  511; 
Cole  V.  Com.  5  Grat.  696. 

j  See  ante,  §  682-8-4-6. 

k  Albricht  V.  State,  6  Wise.  74; 
People  t;.  Jones,  31  Cal.  665. 

/  1  Phillips  Evid.  499 ;  R.  v.  Oddy, 
6  Cox  C.  C.  210 ;  2  Denison  C.  C. 
264  ;  R.  v.  Cole,  1  R.  C.  &  M.  989 ;  1 
Russ.  on  Crimes,  700. 

m  Dowling  v.  State,  5  Smedes  & 
Marsh.  664. 

n  See  State  v.  Renton,  15  New 
Hamp.  1*69.  A  late  writer  thus  dis- 
cusses this  point:  *< Nothing  can  be 
given  in  evidence  which  does  not  di- 
rectly tend  to  the  proof  or  disproof  of 
544 


the  matter  in  issue.  Therefore,  as 
Mr.  Phillips  lays  it  dowti,  in  his  '  Law 
of  Evidence,*  it  is  not  allowable,  upon 
the  trial  of  an  indictment,  to  show  that 
the  prisoner  has  a  general  disposition 
to  commit  the  same  kind  of  offence  as 
that  for  which  he  stands  indicted.  But 
where  several  felonies  are  so  connected 
together  as  to  form  an  entire  transac- 
tion, upon  an  indictment  for  the  one 
the  other  may  be  proved,  to  show  the 
character  of  the  transaction.  An  ex- 
ception to  this  general  rule  appears  to 
prevail  in  the  case  of  forgery  —  the 
prosecutor  being  allowed  to  produce 
evidence  of  other  instances  of  his  hav- 
ing committed  the  same  offence  for 
which  he  is  indicted.  Upon  a  recent 
trial  for  uttering  a  forged  bank  note, 
upon  the  Northern  Circuit,  before  Mr. 
Justice  Cresswell,  the  counsel  for  the 
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8.   Character  of  Decea%ed  or  Prosecutor. 

§  641.    On  the  trial  of  an  indictment  for  homicide,  evidence 
offered  generally  to  prove  that  the  deceased  was  well  known  and 


prisoner  raised  an  objection  to  the  re- 
ception of  this  kind  of  evidence ;  but 
the  learned  judge  admitted  it,  on  the 
ground  that  he  was  bound  by  prece- 
dent. It  may  be  gathered,  however, 
from  the  important  case  of  Regina  v. 
Oddy  (5  Cox  C.  C.  210 ;  2  Denison  C. 

C.  264;  4  Eng.  Law  &  Eq.  572),  ar- 
gued before  the  lord  chief  justice  and 
four  of  his  learned  brethren,  in  the 
court  of  criminal  appeal,  that  the  ten- 
dency of  the  courts  is,  not  to  extend 
any  further  this  species  of  evidence. 
That  was  an  indictment  containing 
counts  for  stealing,  and  for  receiving 
the  property  of  A.,  knowing  it  to  be 
stolen.  At  the  trial  it  was  proved 
that  the  cloth  mentioned  in  the  indict- 
ment had  been  stolen  in  the  night, 
between  the  2d  and  dd  of  March,  A. 

D.  1851,  from  a  mill,  and  was  the 
property  of  the  party  named  in  the 
indictment.  The  prisoner  gave  a  false 
account  of  the  manner  in  which  he 
became  possessed  of  the  cloth.  The 
prosecuting  counsel  proposed  to  give  in 
evidence  of  the  possession  by  the  pris- 
oner of  four  other  pieces  of  cloth, which 
had  been  stolen  between  the  4th  and 
5th  of  December,  1850,  from  another 
mill,  and  which  cloth  was  the  property 
of  different  owners.  Prisoner's  counsel 
objected  to  the  reception  of  this  evi- 
dence. The  learned  recorder,  before 
whom  the  case  was  tried,  admitted  the 
evidence.  The  lord  chief  justice,  in 
giving  judgment  in  the  court  of  crim- 
inal appeal,  thought  the  evidence 
ought  not  to  have  been  received,  and 
observed  :  '  The  English  law  does  not 
permit  the  issue  of  criminal  trials  to 
depend  on   this  species  of  evidence. 

voi-»  I.  —35 


The  proposed  evidence  would  only 
show  the  prisoner  to  be  a  bad  man ;  it 
would  not  be  direct  evidence  of  the 
particular  fact  in  issue,  namely,  that  at 
the  time  he  received  these  articles,  he 
knew  them  to  be  stolen.  The  cases 
of  uttering  with  a  guilty  knowledge, 
certainly  go  very  far,  and  I  should  be 
very  unwilling  to  apply  their  principle 
generally  to  the  criminal  law.'  It  is 
difficult  to  draw  a  distinction  in  prin- 
ciple, between  the  reception  of  such 
evidence,  in  the  case  of  uttering  and 
receiving  stolen  property,  without  it  be 
in  this  —  that  in  the  former  case  a  per- 
son having  previously  uttered  forged 
instruments,  might  be  presumed  to 
have  a  better  knowledge  of  the  char- 
acter of  a  forged  instrument.  Where 
it  is  necessary  to  prove  malice,  acts 
not  included  in  the  indictment  are  ad- 
missible in  evidence.  Thus,  if  A.  be 
chained  with  the  murder  of  B.,  it  is 
competent  to  show  that  A.  on  other 
occasions  had  attempted  to  assassinate 
B.  On  an  indictment  for  rape,  the 
prisoner  may  give  general  evidence  of 
the  woman's  character  for  want  of 
chastity,  and  he  may  even  go  so  far  as 
to  show  that  she  has  been  criminally 
connected  with  him  before."  Dears- 
ly's  Criminal  Process,  57.  In  1855, 
however.  Pollock,  C.  B.,  Parke,  B., 
Wightman,  B.,  Crompton,  B.,  and 
Crowder,  J.,  sitting  in  the  court  of 
criminal  appeal,  held  that  on  an  in- 
dictment for  uttering  a  counterfeit  half 
crown',  evidence  was  admissible  of  tho 
subsequent  uttering  of  a  counterfeit 
shilling.  R.  v.  Forster,  29  Eng.  Law 
&  Eq.  548.  Dears.  C.  C.  456 ;  6  Cox 
C.C.  521. 
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understood  to  be  a  quarrelsome,  riotous,  and  savage  man,  is  in- 
admissible. 0  11  the  offer  be  general,  and  not  connected  with 
the  defendant's  stattis  at  the  time,  the  testimony  must  necessarily 
be  excluded,  for  it  would  be  a  barbarous  thing  to  allow  A.  to 
give  as  a  reason  for  his  killing  B.  that  B.'s  disposition  was  sav- 
age and  riotous,  q  When,  however,  it  is  shown  that  the  defend- 
ant was  under  a  reasonable  fear  of  his  life  from  the  deceased, 
the  deceased's  temper,  in  connection  with  previous  threats,  Ac, 
is  sufficiently  part  of  the  res  gesUs  to  go  in  evidence  as  explana- 
tory of  the  state  of  defence  in  which  the  defendant  placed 
himself,  t    And  it  has  been  thought  admissible,  under  such  cir- 


o  State  V.  Field,  14  Maine  Rep.  248; 
Com.  17.  Ferrigan,  8  Wright,  886 ;  Wise 
V,  SUte,  2  Kansas,  419;  Com.  v.  York, 
9  Metcalf,  110;  State  v.  Thawley, 
4  Harring.  562 ;  State  v.  Jackson,  1 7 
Mo.  (2  Bennett)  544;  Com.  v.  Hil- 
Uard,  2  Gray,  294;  State  v.  Brien,  10 
La.  Ann.  R.  453  ;  People  v.  Murray,  10 
Cal.  309 ;  State  v.  Jackson,  1 2  La.  Ann. 
IJep.  679  ;  Shorter  v.  People,  2  Corn- 
stock,  1 9 7 ;  S.  C.  4  Barhour,  460 ;  post, 
§  1027 ;  Campbell  r.  People,  16  Illinois, 
17;  Henderson  v.  State,  12  Texas, 
525  ;  Dock  v.  Com.  21  Grat  909.  So 
the  ^tate  cannot  prove  particular  acts 
of  violence  of  deceased  as  constituting 
general  bad  character.  Pound  v.  State, 
43  Ga.  88. 

In  a  case  in  Massachusetts  (1854), 
this  point  was  thus  summarily  dis- 
posed of : — 

"J.  G.  Abbot,  for  the  defendant, 
offered  evidence  that  the  general  char- 
acter and  habits  of  the  deceased  were 
those  of  a  quarrelsome,  fighting,  vindic- 
tive and  brutal  man  of  great  strength, 
as  a  circumstance  tending  to  show  the 
nature  of  the  provocation  under  which 
the  defendant  acted,  and  that  he  had 
reasonable  cause  to  fear  great  bodily 
harm : "  and  cited  Quesenbury  v.  The 
State,  8  Stewart  &  Porter  808;  The 
State  V,  Tackett,  1  Hawks,  210;  Oli- 
ver V,  The  State,  17  Alab.  599 ;  Com. 
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V.  Seibert,  Wharton  on  Homicide, 
227. 

"  J.  H.  Clifford  (attorney  general) 
objected  to  the  admissibility  of  the 
evidence,  and  cited  Com.  o.  York,  7 
I^w  Reporter,  507,  509. 

"  By  the  Court.  —  The  evidence  is 
inadmissible.  If  such  evidence  were 
admitted  on  behalf  of  the  prisoner,  it 
would  be  competent  for  the  common- 
wealth to  show  that  the  deceased  was 
of  a  mild  and  peaceable  character. 
Such  evidence  is  too  remote  and  un- 
certain to  have  any  legitimate  bearing 
on  the  question  at  issue.  The  provo- 
cation under  which  the  defendant  acted 
must  be  judged  of  by  the  res  gesta ; 
and  the  evidence  must  be  confined  to 
the  facts  and  circumstances  attending 
the  assault  by  the  deceased  upon  the 
defendant"  Com.  v.  Hilliard,  2  Gray 
R.  294;  S.  P.  Com.  r.  Mead,  12  Gray, 
168.    See  post,  §  1027. 

q  State  v.  Jadtson,  1 7  Mo.  (2  Ben- 
nett) 544 ;  Wesley  v.  State,  37  Missis. 
327,  where  the  question  is  fully  and 
ably  discussed ;  Com.  r.  Wilson,  1  Gray 
R.  337 ;  Haynes  v.  State,  1 7  Geo.  465 ; 
State  V.  Ully,  S  Iredell,  424 ;  Com.  v. 
Lenox,  8  Brewster,  249 ;  State  v.  Field, 
14  Me.  244. 

t  See  Wharton  on  Homicide,  1215- 
1220.    Post,  §1027. 
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cumstanoes,  to  show  that  the  deceased  was  possessed  of  prepon- 
derating strength,  that  he  carried  arms,  and  that  his  character 
was  so  far  desperate  as  to  necessitate  the  extremest  precaution 
on  the  part  of  a  person  attacked  by  him,  notice  of  this  being 
brought  home  to  the  defendant,  u  The  question  then  is,  not 
whether  A.  was  justified  in  killing  B.,  because  B.  was  savage 
and  riotous,  but  whether  A.,  being  attacked,  was  justified  in 
concluding  that  killing  B.  was  his  only  chance  of  escaping  with 
his  own  life. 

In  1858,  the  supreme  court  of  Califomia  stated  the  rule  as 
follows :  — 

^^The  other  point  made  is,  the  exclusion  of  evidence  of  the 
character  of  the  deceased  for  turbulence,  recklessness,  and  vio- 
lence. The  rule  is  well  settled  that  the  reputation  of  the  de- 
ceased cannot  be  given  in  evidence,  unless,  at  the  least,  the  cir- 
cumstances of  the  case  raise  a  doubt  in  regard  to  the  question 
whether  the  prisoner  acted  in  self-defence.  It  is  no  excuse  for  a 
murder  that  the  person  murdered  was  a  bad  man;  but  it  has 
been  held  that  the  reputation  of  the  deceased  may  sometimes  be 
given  in  proof  to  show  that  the  defendant  was  justified  in  be- 
lieving himself  in  danger,  when  the  circumstances  of  the  contest 
are  equivocal.  But  the  record  must  show  this  state  of  case. 
This  does  not."  v 

In  1859,  in  the  supreme  court  of  North  Carolina,  the  law  was 
thus  given  by  Pearson,  C.  J. :"  It  is  a  general  rule  that,  on  a 
trial  for  homicide,  evidence  of  the  character  and  habits  of  the 

party  killed,  as  to  temper  and  violence,  is  not  admissible 

There  may  be  exceptions  to  the  rule.   State  v.  Tackett,  1  Hawks, 

u  Pritchett  v.  State,  22  Alab.  89 ;  stock  v.  State,  28  Ind.  281 ;  Pfomer  r. 

Qaesenbury  v.  State,  8  Stew.  &  P.  People,  4  Parker  C.  R.  558 ;  Com.  r. 

815 ;  Sute  v.  Tackett,  1  Hawks,  210;  Seibert,  post,  §  1026-7,  note;  Pridgen 

Wright  17.  State,  9  Yerger,842;  mnch  v.  State,  81   Tex.  420;  Patterson  v. 

V.  State,  25  Geo.  699 ;  Pupree  v.  State,  People,  46  Barbour,  625 ;  Pond  v,  Peo- 

88  Alab.  880 ;  State  v.  Hicks,  6  Jones  pie,  8  Mich.  150;  State  v.  Neelej,  20 

Mo.  588  ;  Payne  v.  Com.  1  Mete.  Ky.  Iowa,  108 ;  Dorsey  v.  State,  84  Texas, 

870;  De  Forest  v.  State,  21  Ind.  28;  651 ;  Monroe  r.  Sute,  5  6a.  85;  State 

State  V.  Smith,  12  Rich.  S.  a  480;  v.  Keene,  50  Mo.  809.    Notice  to  de- 

Rippy  V.  State,  2  Head,  217;  Franklin  fendant  of  this  bad  character,  how* 

V,  State,  29  Alab.  14 ;  Cotton  v.  State,  erer,  is  essential    People  v.  Hender- 

91  Miss.  504;  Chase  v.  State,  46  Missis,  son,  28  Cal.  465.    See  post,  §  1027. 

705 ;  Harman  v.  State,  8  Head,  248 ;  v  People  t;.  Murray,  10  Cal.  809. 
Wise  V.  State,  2  Kansas,  419 ;  Fahner 
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211,  is  admitted  to  be  one;  but  we  are  not  at  liberty  to  enter 
into  an  investigation  for  the  purpose  of  defining  the  principle  on 
which  exceptions  may  be  allowed,  or  of  fixing  the  limits ;  for  the 
case  now  before  us  certainly  comes  within  the  operation  of  the 
general  rule,  and  it  is  sufficient  to  refer  to  Bottoms  v.  Kent, 
Jones's  Rep.  154 ;  State  v.  Barfield,  8  Ired.  Rep.  344,  to  show 
that  the  general  rule  is  settled  both  in  civil  and  criminal  proceed- 
ings. 

"  The  deceased  committed  a  violent  assault  upon  the  prisoner 
as  he  entered  the  room.  This  was  legal  provocation,  and  if  the 
case  stopped  there,  the  killing  would  be  manslaughter,  and  the 
character  of  the  deceased  as  a  quiet  or  violent  man  would  be 
immaterial ;  but  the  case  did  not  stop  there,  for  the  jury,  under 
instructions  of  which  the  prisoner  has  no  right  to  complain,  find 
that  he  killed  ^  of  his  malice  aforethought ; '  that  he  had  formed 
the  deadly  purpose,  prepared  the  weapon,  and  sought  that  par- 
ticular time  and  place  to  do  the  deed.  So  the  character  of  the 
deceased  was  immaterial.  It  is  surely  murder  to  kill  with  malice, 
express  or  aforethought,  no  matter  how  violent  or  wicked  the  de- 
ceased may  be."  w 

In  1868,  the  court  of  appeals  of  Kfentucky,  thus  spoke  on  the 
same  point :  — 

"  From  the  bill  of  exceptions  certified  by  the  judge,  it  appears 
that  testimony  was  admitted  on  the  trial  which  conduced  to 
show  that  White  was  a  man  of  violent,  cruel,  and  bloodthirsty 
temper  and  disposition ;  that  he  was  in  the  constant  habit  of 
carrying  concealed  deadly  weapons,  and  was  scarcely  ever  known 
to  be  out  of  his  house  without  them.  It  is  stated  in  the  other 
bill  of  exceptions,  however,  that  all  the  evidence  to  this  effect 
was  excluded  by  the  court.  There  thus  appears  to  be  no  differ- 
ence of  opinion  between  the  court  below  and  the  counsel  for  the 
appellant  as  to  the  competency  of  this  testimony ;  but  the  whole 
controversy  is  confined  to  the  question  of  fact,  whether  it  was 
rejected  or  admitted  upon  the  trial.  This  question  it  is  wholly 
imnecessary  that  we  should  consider  or  determine,  inasmuch  as 
the  judgment  must  be  reversed  upon^ther  grounds.  We  are  of 
opinion  that  the  testimony  in  question  was  admissible,  in  view 
of  all  the  other  proof  as  presented  by  this  record.  The  general 
principle  upon  which  the  admissibility  of  such  evidence  depends, 

w  State  r.  Hogue,  6  Jones's  Law  N.  C.  888. 
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was  recognized  by  this  court  in  the  cases  of  Rapp  v.  Common- 
wealth; a;  of  Meredith  v.  Commonwealth ;  y  and  Condens  v. 
Commonwealth,  z  although  the  point  was  not  in  either  of  those 
cases  directly  presented."  a 

In  Michigan  such  evidence  has  been  excluded  on  the  ground 
that  in  the  particular  case  it  was  not  ofiEered  to  prove  self-de- 
fence, and  that  the  evidence  already  in  the  case  proved  a  delib- 
erate tracking  of  the  deceased  in  order  to  kill  him.  a^  In  Massa- 
chusetts, in  1865,  on  a  trial  for  manslaughter^  it  was  ruled  to  be 
inadmissible  for  the  defence  to  prove  that  the  deceased  was  a  man 
of  great  muscular  strength,  and  practised  in  seizing  persons  by  the 
throat  in  a  peculiar  way,  which  would  at  once  render  them  help- 
less, and  shortly  take  away  life.  But  there  was  no  positive  proof 
to  bring  home  knowledge  of  this  to  the  defendant,  and  the  dis- 
puted evidence  was  oiBEered,  not  to  lower  the  grade  from  murder 
to  manslaughter,  but  to  establish  justifiable  homicide,  a  ^  On  the 
other  hand,  in  a  trial  in  Iowa  in  1867,  where  the  evidence  was 
that  the  defendant,  a  boy  of  eighteen,  met  and  quarrelled  with  a 
neighbor  of  thirty,  of  unusual  weight  and  strength,  who  waded  a 
creek  holding  an  ox-goad,  threatening  to  "  thrash  "  the  boy,  who 
then  shot  him^  causing  death,  it  was  held  by  the  supreme  court 
that  it  would  be  proper  to  charge  the  jury  to  consider  the  circum- 
stances of  the  dijflferences  of  age  and  strength  between  the  boy 
and  his  assailant,  a^ 

Unless  the  character  of  the  deceased  is  attacked,  it  is  clearly 
not  admissible  for  the  prosecution  to  prove  its  peaceableness.  a* 

The  conflict  between  the  decisions  on  this  point  arises  largely 
from  the  variation  of  stand-point.  Suppose  that  the  defendant 
should  simply  ask  to  prove  that  the  deceased  was  ferocious  and 
desperate,  as  a  ground  of  justification,  the  answer  would  be 
clear,  ^^  No  one  has  a  right  to  take  the  law  in  his  own  hands  and 
act  as  a  sort  of  vigilance  committee  to  clear  society  of  dangerous 
persons."  But,  on  the  other  hand,  suppose  the  offer  to  be,  not 
justification,  but  excuse  on  the  ground  of  self-defence,  or  mitiga- 

X  14  B.  Mon.  614.  Rep.  39  ;  Payne  v.  Commonwealth,  1 

y  18  B.  Mon.  49.  Mctcalf  Ky.  870;  State  v.  Smith,  12 

z  15  B.  Mon.  546.  Richardson  a  C.  480. 

a  This  point  was  reaflSrmed  by  the  a^  People  v.  Garbutt,  17  Mich.  9. 

same  court  in  1871,  in  Bohannon  v,  a^  Com.  v.  Mead,  12  Gray,  167. 

Com.  8  Bush,  481.     See  post,  §  1021 ;  cfi  State  v,  Benham,  28  Iowa,  154. 

see  also  Pritchett  t;.  State,  22  Alabama  a^  Ben  v.  State,  87  Alab.  103. 
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tion  of  the  grade  of  gailt.  If,  in  snch  case,  it  be  prored  that  the 
defendant  was  actnally  attacked,  and  if  evidence  i^onld  be  then 
tendered  that  the  deceased  was  a  man  of  ferocious  temper,  of 
malignant  passions,  and  of  overpowering  strength ;  and  if  it  be 
in  addition  offered  to  be  proved  that  the  defendant  had  notice  of 
these  characteristics  of  the  deceased ;  then  the  better  opinion  is 
that  the  evidence  is  admissible.  There  woold  be  no  question,  in 
such  a  case,  about  the  right  to  prove  that  the  deceased  was  armed 
with  gun  or  sword ;  why  not  that  he  was  armed  with  enormous 
bodily  strength  and  desperate  rage  ?  Specific  threats  to  the  de- 
fendant can  be  put  in  evidence ;  why  not  a  general  ferocity  of 
temper  which  vents  itself  on  all  by  whom  it  is  crossed,  and 
which  spares  not  life  in  its  fury  ?  Suppose  a  Thug  should  infest 
a  community,  and  that  the  defendant  should  discover  snch  an  as- 
sailant in  his  chamber,  would  it  be  inadmissible,  on  the  plea  of 
se  defendendoy  to  prove  that  he  was  a  Thug  ?  The  great  point 
to  be  made  out  on  the  plea  of  self-defence  is,  that  the  defendant 
was  pushed  to  the  wall,  or  that  he  could  only  protect  himself,  his 
family,  or  his  house,  from  felony,  by  taking  the  assailant's  life. 
And  the  necessity  of  snch  extreme  action  can  only  be  shown  by 
proving  that  the  assailant  was  so  armed,  and  was  guided  by 
such  violent  purposes,  as  to  make  other  and  milder  means  of.  de- 
fence inadequate.  The  law  excuses  on  this  ground  a  homicide 
of  one  entering  a  house  in  the  night4Jme,  far  more  readily  than 
that  of  one  entering  in  the  day,  because,  it  says,  '^  entering  a 
house  in  the  night-time  is  a  presumption  of  a  felonious  intent.^ 
So,  to  prove  this  felonious  intent,  specific  acts  of  guilt,  pointing 
in  the  same  direction,  and  prior  attempts,  may  be  proved.  The 
general  principle,  then,  is  this  :  not  that  it  is  lawfid  coolly  to  at- 
tack and  kill  a  person  of  ferocious  and  bloodthirsty  character,  for 
it  is  as  much  murder  in  such  manner  to  kill  the  most  desperate 
of  men  as  to  kill  the  most  inoffensive  ;  but  that,  whenever  it  is 
shown  that  a  person  is  himself  attacked,  it  is  admissible  for  him 
to  put  in  evidence  whatever  could  show  such  attad:  to  be  felo- 
nious. He  may  thus  prove  that  the  person  assailing  him  had 
with  him  burglars'  instruments.  He  may  prove  him  to  be  armed 
with  deadly  weapons.  He  may  prove  him  to  have  been  lurking 
in  the  nei^borhood,  on  other  plans  of  violence.  He  is  entitled 
to  reason  with  himself  in  this  way :  ^'  This  man  comes  to  my 
house  masked,  or  with  his  face  blacked ;  he  is  the  same  who  has 
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been  prowling  about  in  the  neighborhood,  and  is  connected  with 
other  felonious  plans ;  I  have  grounds  to  conclude  that  such  is  his 
object  now."  And  if  so,  he  is  also  entitled  to  say : "  This  man  now 
attacking  me  is  a  notorious  ruffian ;  he  has  no  peaceable  business 
with  me ;  his  character  and  relations  forbid  any  other  conclusion 
than  that  his  present  attack  is  felonious."  And  if  such  could  be 
a  legitimate  reason  for  him  to  expect  and  defend  himself  against 
a  desperate  conflict,  the  facts  are  such  as  he  is  entitled  to  avail 
himself  of  on  trial.  He  must  first  prove  that  he  was  attacked ; 
and  this  ground  being  laid,  it  is  legitimate  for  him  to  put  in  evi- 
dence whatever  would  show  he  had  ground  to  believe  such  attack 
to  be  felonious. 

Evidence  that  the  prisoner  is  a  man  of  violent  passions,  and  in 
the  habit  of  using  threatening  language,  is  not  admissible  to  re- 
but thp  presumption  arising  from  evidence  of  threats  by  the  pris- 
oner against  the  deceased,  b 

§  642.  Threats  by  the  deceased.  —  Where  A.  is  charged  with 
a  murderous  assault  upon  B.,  or  with  killing  B.  (the  plea  of  self- 
defence  not  being  set  up),  remarks  or  threats  affecting  A.  made 
by  B.  to  a  third  party  before  the  assault,  are  not  admissible  in 
evidence  in  A.'s  behalf ;  especially  when  it  does  not  appear  at 
what  time  they  are  communicated  to  him.  c  Yet  if  the  question 
is  whether  the  deceased  was  the  assailant,  the  fact  that  he  de- 
clared beforehand  that  he  meant  to  attack  the  defendant,  is 
material ;  nor,  on  this  issue,  is  it  necessary  that  the  defendant 
should  be  proved  to  have  had  notice  of  such  threats,  c^ 

The  admissibility  of  evidence  of  the  character  of  the  prosecu- 
tor in  rape,  will  hereafter  be  considered,  d 

4.   Weight  to  be  attached  to  Character. 

§  643.  The  remarks  of  Sir  William  Russell  as  to  the  weight 
to  be  attached  to  this  species  of  testimony  are  worthy  of  grave 
consideration :  ^^  It  has  been  usual  to  treat  the  good  character  of 
the  party  accused  as  evidence  to  be  taken  into  consideration  only 
in  doubtful  cases.  Juries  have  generally  been  told  that  where 
the  facts  proved  are  sudi  as  to  satisfy  their  minds  of  the  guilt  of 
the  party,  character,  however  excellent,  is  no  subject  for  their 

h  State  V.  Duncan,  6  Iredell,  ^86.  c^  Post,  §  1027,  and  People  v.  Stokes, 

c  State  V,  Jackson,  1 7  Mo.  (2  Ben-    there  cited, 
nett)  544 ;  post,  §  1027.  d  Post,  §  1149-51. 
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consideration ;  but  when  they  entertain  any  doubt  as  to  the  guilt 
of  the  party,  they  may  properly  turn  their  attention  to  the  good 
character  which  he  has  received.  It  is,  however,  submitted  with 
deference,  that  the  good  character  of  the  party  accused,  when 
satisfactorily  estabUshed  by  competent  witnesses,  is  an  ingredient 
which  ought  always  to  be  submitted  to  the  consideration  of  the 
jury,  together  with  the  other  facts  and  circumstances  of  the  case. 
The  nature  of  the  charge,  and  the  evidence  by  which  it  is  sup- 
ported, will  often  render  such  ingredient  of  Httle  or  no  avail; 
but  the  more  correct  course  seems  to  be,  not,  in  any  case,  to 
withdraw  it  from  consideration,  but  to  leave  the  jury  to  form 
their  own  conclusion  upon  the  evidence,  whether  an  individual^ 
whose  character  was  previously  unblemished,  has  or  has  not  com- 
mitted the  particular  crime  for  which  he  is  called  upon  to  an- 
swer." e 

§  644.  "  To  these  remarks,"  says  Mr.  Justice  TaUourd,  *'  we 
may  be  permitted  to  add  that,  according  to  the  langui^  fre- 
quently adopted  by  judges  in  their  charges,  it  may  be  proved 
that  character  is  in  no  case  of  any  value.  They  say  that  in  a 
clear  case,  character  has  no  weight ;  but  if  the  case  be  doubtful^ 
—  if  the  scale  hangs  even,  —  then  the  jury  ought  to  throw  the 
weight  of  character  into  the  scale,  and  allow  it  to  turn  the  bal- 
ance in  the  prisoner's  favor  ;  but  the  same  judges  will  tell  juries, 
*  that  in  every  doubtful  case  they  ought  to  acquit,'  stopping  far 
short  of  the  even  balance,  and  that  the  prisoner  ^is  entitled  to 
the  benefit  of  every  reasonable  doubt ; '  in  clear  cases,  therefore, 
the  character  is  of  no  avail,  and  in  doubtful  cases  it  is  not 
wanted :  it  is  never  to  be  considered  by  the  jury  but  when  the 
jury  would  acquit  without  it.  The  sophism  lies  in  the  absolute 
division  of  cases  into  clear  and  doubtful,  without  considering 
character  as  an  ingredient  which  may  render  that  doubtful  which 
would  otherwise  be  clear.  There  may  certainly  be  cases  so  made 
out  that  no  character  can  make  them  doubtful ;  but  there  may 
be  others  in  which  evidence  given  against  a  person  without  char- 
acter would  amount  to  conviction,  in  which  a  high  charact^ 
would  produce  a  reasonable  doubt,  nay,  in  which  character  will 
actually  outweigh  evidence  which  might  otherwise  appear  conclu- 
sive. It  is  in  truth  a  fact  varying  greatly  in  its  own  intrinsic 
value,  according  to  its  nature ;  varying  still  more  in  its  relative 
e  2  Ru8.  on  C.  &  M.  785. 

552 


Digitized  by 


Google 


BOOK  n.]  WEIGHT  OF  GOOD  CHABAOTEB,  [§  645. 

value,  according  to  the  proofs  to  which  it  is  opposed ;  but  always 
a  fact,  fit,  like  all  other  facts  proved  in  the  cause,  to  be  weighed 
and  estimated  by  the  jury."/  Hence  it  has  been  held  to  be 
error  in  a  judge  to  teU  the  jury  that,  "  in  a  plain  case,  a  good 
character  would  not  help  the  prisoner  ;  but  in  a  doubtful  case,  he 
had  a  right  to  have  it  cast  into  the  scales  and  weighed  in  his  be- 
half ;  "  the  true  rule  being,  that  in  all  cases  a  good  character  is 
to  be  considered  of  weight.^ 

§  645.  "There  are  cases  of  circumstantial  evidence,"  says 
Chief  Justice  Shaw,  "where  the  testimony  adduced  for  and 
against  a  prisoner  is  nearly  balanced,  in  which  a  good  character 
would  be  very  important  to  a  man's  defence.  A  stranger,  for 
instance,  may  be  placed  under  circumstances  tending  to  render 
him  suspected  of  larceny  or  other  lesser  crimes.  He  may  show 
that,  notwithstanding  these  suspicious  circumstances,  he  is  es- 
teemed to  be  of  perfectly  good  character  for  honesty  in  the  com- 
munity where  he  is  known,  and  that  may  be  suflBcient  to  exon- 
erate him.  But  where  it  is  a  question  of  great  and  atrocious 
criminality,  the  conmiission  of  the  act  is  so  unusual,  so  out  of  the 
ordinary  course  of  things,  and  beyond  common  experience,  —  it 
is  so  manifest  that  the  offence,  if  perpetrated,  must  have  been 
influenced  by  motives  not  frequently  operating  upon  the  human 
mind,  —  that  evidence  of  character,  and  of  a  man's  habitual  con- 
duct under  common  circumstances,  must  be  considered  far  infe- 
rior to  what  it  is  in  the  instance  of  accusations  of  i  lower  grade. 
Against  facts  strongly  proved,  good  character  cannot  avail.  It  is 
therefore  in  smaller  offences,  in  such  as  relate  to  the  actions  of 
daily  and  common  life,  as  when  one  is  charged  with  pilfering  and 
stealing,  that  evidence  of  a  high  character  for  honesty  would  sat- 
isfy a  jury  that  he  would  not  be  likely  to  yield  to  such  a  temp- 
tation. In  such  case,  where  the  evidence  is  doubtful,  proof  of 
character  may  be  given  with  good  effect.  But  still,  even  with 
regard  to  the  higher  crimes,  testimony  of  good  character,  though 
of  less  avail,  is  competent  evidence  to  the  jury,  and  a  species  of 
evidence  which  the  accused  has  a  right  to  offer.    But  it  behooves 

/  Dickin.  Quar.  Ses.  6th  ed.  663  ;  g  State  v.  Henry,  5  Jones  N.  C.  65 ; 

seeEpps  V.  State,  19  Geo.  102;  U.  S.  Stephens  v.  People,  4  Parker  C.  C. 

r.  Smith,  2  Bond,   828;    Remsen  v.  396  ;  Jupitz  v.  People,   34  111.   616  ; 

People,  67  Barbour,  824 ;  Harrington  but  see  State  v.  Dumphey,  4  Minne. 

r.  State,  19  Ohio  St.  264.  488. 
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one  charged  with  an  atrocious  crime,  like  this  of  murder,  to 
prove  a  high  character,  and  by  strong  evidence  to  make  it  coun- 
terbalance a  strong  amount  of  proof  on  the  part  of  the  prosecu- 
tion. It  is  the  privilege  of  the  accused  to  put  his  character  in 
issue  or  not.  If  he  does,  and  offers  evidence  of  good  character, 
then  the  prosecution  may  give  evidence  to  rebut  and  counteract 
it.  But  it  is  not  competent  for  the  government  to  give  in  proof 
the  bad  character  of  the  defendant,  unless  he  first  opens  that  line 
of  inquiry  by  evidence  of  good  character.''  h 

§  646.  Mittermaier  i  says :  ^^  Throughout  the  Middle  Ages, 
the  German  as  well  as  the  Latin  codes  made  ill  repute  a  cause  of 
inquest,  and  attached  to  it  certain  consequences  averse  to  the 
defendant  in  the  original  and  in  mesne  process,  on  a  substantive 
trial.  Similar  expressions  occur  in  the  modem  codes,  and  in  the 
proceedings  preparatory  to  the  trial  by  jury,  it  is  an  important 
point  of  the  defence  to  establish  the  good  character  of  the  ao* 
cused  by  witnesses.  In  the  German  practice,  the  inquiry  into 
reputation  has  grown  into  a  principal  portion  of  the  inquest,  in 
the  shape  of  a  statement  on  the  record,  of  the  walk  and  conduct 
of  the  accused,  and  his  moral  character.  The  influence  of  the 
character  of  the  accused  upon  the  weight  to  be  ascribed  to  the 
suspicion,  and  the  requisition  of  the  modem  codes  that  he  be  put 
face  to  face  with  the  judge,  make  this  inquiry  particularly  valu- 
able. 

^^  The  better  course  is  to  examine  witnesses  in  regard  to  the 
character  of  the  accused ;  the  result,  however,  will  depend  upon 
the  selection,  as  witnesses,  of  those  who  are  best  able  to  speak 
from  personal  experience  df  the  facts  necessary  to  be  known,  for 
the  purpose  for  which  the  inquiry  is  conducted.  This  inquiry 
is  general,  when  its  purpose  is  merely  to  learn  the  walk  and  the 
personal  character  of  the  accused.  This  will  be  attained  by 
the  general  questions  put  to  the  accused ;  the  inquiries  made  of 
the  municipal  authorities  under  whose  jurisdiction  he  lived,  and 
the  views  of  the  persons  who  had  an  opportunity  of  becoming 
acquainted  with  him.  But  it  is  also  special,  for  the  purpose  of 
obtaining  cognizance  of  particular  circumstances  of  his  life  («.  g. 
a  disposition  to  commit  certain  offences),  or  peculiarities  of  his 

h  Com.  V.  Webster,  5  Cusli.  535 ;        t  Dentsch.  Straf.  sect  181. 
Bemis's  Webster's  case,  495, 496  ;  see 
State  i;.  Turner,  19  Iowa,  144. 
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moral  nature  (e.  g.  in  questions  of  self-defence,  a  peaceable  dis- 
position), the  knowledge  of  which  is  necessary  to  a  proper 
appreciation  of  certain  points  which  exert  an  influence  on  the 
decision  whether  the  facts  referred  to  are  incriminatorial  or  ex- 
culpatory. Where  the  evidence  is  involved  and  circumstantial, 
or  where  a  partial  confession  has  been  obtained,  this  investiga- 
tion must  not  be  omitted.  Its  importance  in  particular  cases  will 
vary  as  the  circumstances  evolved  at  the  primary  examination, 
which  demand  further  remark,  are  more  or  less  weighty,  or  as 
the  trial  takes  a  turn  which  makes  the  discovery  of  the  moral 
peculiarities  of  the  accused  more  or  less  desirable.  Its  direction 
will  be  determined  by  the  nature  of  the  crime  (as,  for  instance, 
in  infanticide)  which  is  in  question,  and  in  one  and  the  same  spe- 
cies of  crime  by  the  particular  turn  and  course  of  the  proceed- 
ings. The  judge  must  bear  in  mind  that  impertinent  matters, 
the  investigation  of  which  would  swell  the  costs  and  cause  delay, 
must  not,  perhaps  to  gratify  an  idle  curiosity,  be  made  the  sub- 
ject of  an  inquiry  into  character ;  but  a  declaration  of  opinion  of 
the  witness  on  the  character  of  the  accused  will  never  suffice,  and 
the  witness  must  state  the  arguments  and  facts  upon  which  he 
founds  his  opinion,  and  the  necessary  proofs  thereof,  so  that  the 
inquiry  may,  if  necessary,  be  extended  to  the  application  of  the 
proofs  thus  adduced." 

In  this  country,  it  is  hardly  necessary  to  repeat,  this  latitude 
is  not  tolerated,  and  the  prosecution  cannot  show  that  the  pris- 
oner's character  would  make  his  guilt  likely,  until  the  latter  puts 
his  character  in  issue.^ 

/  Ante,  §  640. 
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L  EVIDENCE  TO  BE  CONFINED  TO  ISSUE. 

§  647.  The  general  rule  on  the  subject  of  permitting  testi- 
mony to  be  given  of  matters  not  alleged,  is  that  nothing  shall 
be  given  in  evidence  which  does  not  directly  tend  to  the  proof 
or  disproof  of  the  matter  in  issue,  a  Evidence  of  a  distinct 
substantive  offence  cannot  be  admitted  in  support  of  another 
offence ;  a  fortiori^  evidence  of  an  intention  to  commit  another 
offence  cannot  be  admitted,  h  So,  proof  of  a  distinct  ^urder, 
committed  by  the  defendant  at  a  different  time,  or  of  some  other 
felony  or  transaction  committed  upon  or  against  a  different  per- 
son, and^at  a  different  time,  in  which  the  defendant  participated, 
cannot  be  admitted  until  proof  has  been  given,  establishing,  or 
tending  to  establish,  the  offence  with  which  he  is  chained,  and 
showing  some  connection  between  the  different  transactions  ;  or 
such  facts  and  circumstances  as  will  warrant  a  presumption  that 
the  latter  grew  out  of,  and  was,  to  some  extent,  induced  by 
some  circumstances  connected  with  the  former  ;  in  which  case, 
such  circumstances  connected  with  the  former  as  are  calculated 
to  show  the  quo  animo  or  motive  by  which  the  prisoner  was  ac- 
tuated or  influenced  in  regard  to  the  subsequent  transaction,  are 
competent  and  legitimate  testimony,  c 

a  State  v.  Wisdom,  8  Porter,  611;  R.  v.  Mobbs,  6  Cox  C.C.22S;  Coin.r. 
State  V.  Whittier,  8  Shep.  341 ;  Kin-  Miller,  3  Cusb.  243  ;  State  v.  Wisdom, 
cbelow  v.  State,  5  Humph.  9 ;  2  Russ. 
on  Crimes,  772;  Williams  v.  State,  45 
Alab.  57.     See  ante,  §  681  a. 

h  Kincbelow  v»  State,  5  Humph.  9 ; 
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8  Porter,  511;  Cole  ».  Com.  5  Grat 
696 ;  Bosenweig  v.  People,  63  Barbomr, 
634. 
c  Dunn  v.  State,  2  Pike,  229;   2 
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§  647  a.  Subsequent  offences.  —  Eminently  proper  is  this  cau- 
tion when  subsequent  acts  are  brought  in  as  proof  of  a  prior 
crime ;  and  such  acts,  unless  showing  a  prior  intent  on  the  de- 
fendant's part  to  injure  the  prosecutor,  are  clearly  irrelevant,  c^ 
Thus  on  the  trial  of  an  indictment  for  arson,  after  the  state  has 
proved  the  burning  of  the  house  as  charged,  and  offered  evidence 
tending  to  show  that  the  defendant  was  the  person  who  set  fire  to 
it,  evidence  showing  that  another  house  belonging  *to  the  prose- 
cutor was  subsequently  burned,  is  irrelevant  and  inadmissible ; 
nor  is  it  made  relevant  by  being  offered  in  connection  with  proof 
of  defendant's  declaration,  made  after  the  first,  but  before  the 
second  burning,  that  he  was  not  yet  done  with  the  prosecutor, 
especially  when  the  declaration  is  shown  to  have  been  made  in 
a  conversation,  in  which  "  no  reference  was  made  to  either  of 
the  burnings,  but  the  parties  were  speaking  of  a  civil  case  which 
defendant  had  before  the  prosecutor  as  a  justice  of  the  peace,  and 
in  which  defendant  complained  the  prosecutor  had  treated  him 
rascally."  d  Yet  even  offences  technically  subsequent  can  be  ad- 
mitted when  they  virtually  form  one  transaction  with  that  under 
trial,  di 

647  6.  Test  is  such  connection  between  offences  as  proves  same 
perpetrator. — ^The  true  distinction  in  this  respect  is  well  illus- 
trated in  a  case  before  the  supreme  court  at  Albany,  in  Septem- 
ber, 1868.  e  The  defendant  was  charged  with  burglariously  open- 
ing the  bam  of  J.  G.  and  stealing  certain  articles,  which  were 
subsequently  found  on  the  defendant's  boat,  and  in  his  possession. 
It  was  held  to  be  erroneous  to  permit  the  prosecutor  to  prove 
that  there  was  also  found  on  the  prisoner's  boat  other  articles  of 
property  stolen  from  a  third  party,  two  or  three  weeks  prior  to 
the  alleged  burglary.     "  This  testimony,"  said  Peckham,  J.,  "  is 

Buss,  on  Crimes,  777 ;  Tharp  v.  State,  the  one  side  nor  the  other  can  evidence 

15  Ala.  749;  R.  v,  Dossett,  2  Car.  &  be  gone  into  of  former  cases  treated  by 

K.  806;  Com.  v.  Call,  21  Pick.  515;  the  prisoner,  but  witnesses  may  be 

Brock  t*.  State,  26  Ala.  104 ;  Farrer  v.  asked  causa  ^cientia  their  opinion  as 

State,  2  Ohio  St.  R.  (N.  S.)  64 ;  Com.  to  his  skill.     R.  v.  Whitehead,  3  C.  & 

17.  Ferrigan,  8  Wright,  886  ;  People  v.  K.  202  -—  Maule.    Ante,  §  681-2-8-4- 

Jones,  82  Cal.  80 ;  State  v,  Hoyt,  18  5 ;  post,  §  725. 

Minn.  132 ;  Com.  v.  Campbell,  7  Allen,  c*  See  Bonsall  v.  State,  85  Ind.  460. 

54k;  R.  V,  Regan,  4  Cox  C.  C.  835.  d  Brock  v.  State,  26  Ala.  104. 

On  an  indictment  for  manslaughter,  by  d^  R.  v.  Reardon,  4  F.  &  F.  76. 

reason  of  gross  negligence  and  igno-  e  Hall  v.  People,  6  Parker  C.  R. 

ranee  in  surgical  treatment,  neither  on  671. 
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loose  and  indirect — inconclusive  and  dangerous.  The  people 
might  have  properly  shown  the  condition  of  things  where  this 
property  was  found,  but  they  could  not  prove  another  felony  un- 
less it  was  so  strongly  connected  with  the  felony  charged  as  to 
prove,  or  strongly  tend  to  prove,  that  the  man  who  committed 
the  cme  was  guilty  of  the  other.  I  remember  a  case  of  one 
Dunbar,  tried  for  tibe  murder  of  a  boy  in  Albany  County.  It  ap- 
peared that  two  little  boys  had  been  murdered  the  same  after- 
noon and  on  the  same  farm  —  were  left  together  about  midday, 
and  were  killed  that  afternoon.  One  was  f<ftmd,  within  a  few 
days,  hanging  in  a  tree ;  the  other  some  distance  off,  on  the  same 
farm,  killed  by  a  flail  and  partly  buried.  There  was  other  evi- 
dence tending  strongly  to  show  that  the  same  person  mutt  have 
killed  both.  On  the  trial  for  killing  the  one  found  buried,  evi- 
dence was  offered  and  received  that  the  nails  in  ihe  prisoner's 
boots  fitted  precisely  the  marks  made  in  climbing  the  tree  where 
the  other  boy  was  found  suspended.  That  testimony,  I  think, 
was  clearly  proper."  e^ 

§  648.  Collateral  crimen. — These,  unless  for  the  purpose  of 
meeting  proof  by  the  defendant  that  the  act,  though  committed 
by  him,  was  inadvertent,  are  likewise  inadmissible.  Thus,  on  a 
trial  for  homicide,  the  attorney  general  offered  proof  to  show  that 
the  defendant  had,  some  short  time  before  the  murder,  set  fire  to 
the  house  of  the  deceased,  in  the  night.  The  proof  was  offered  for 
the  purpose  of  proving  the  defendant  to  have  been  the  perpetra- 
tor of  the  murder ;  but  it  was  held  that  the  proof  was  not  admis- 
sible./ In  the  same  case,  however,  proof  was  admitted,  showing 
that  the  defendant  had  beat  his  wife,  and  forced  her  to  abandon 
his  house,  and  seek  refuge  under  the  protection  of  the  deceased. 
It  was  held  that  the  protection  afforded  by  the  deceased  was  an 
aggravating  circumstance  to  the  prisoner,  and,  therefore,  prop^ 
proof  of  malice  prepense  on  his  part,  and  that  the  incidental 
abuse  accompanying,  and  perhaps  inducing  the  flight  of  the  wife, 
was  not  such  proof  of  a  separate  criminid  charge  as  vitiates  the 
verdict,  g 

On  a  trial  of  indictment  for  larceny  of  a  watch,  evidence  of 
another  larceny  of  a  cloak,  committed  by  the  prisoner,  the  two 
acts  being  wholly  distinct  and  unconnected,  is  not  admissible 

e^  See  fully  ante,  §  631  a.  <g  Ibid. 

/  Stone  17.  State,  4  Humph.  27. 
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for  any  pnrpoBe.  h  So,  also,  under  an  indictment  for  one  bur- 
glary, evidence  of  the  manufacture  by  the  defendant  of  the  bur- 
glarious instruments  by  which  another  burglary  was  committed, 
was  held  inadmissible,  i 

§  649.  Hzception  when  acts  form  part  of  one  tran%aetion.  — 
When  the  acts  form  one  transaction,  the  evidence  is  admissible.!^ 
Thus,  on  a  trial  for  murder,  evidence  that  the  prisoner,  on  the 
same  day  the  deceased  was  killed,  and  shortly  before  the  killing, 
shot  a  third  person,  was  held  admissible,  under  the  circumstances 
of  the  case,  notwithstanding  the  evidence  tended  to  prove  a 
distinct  felony  committed  by  the  prisoner;  such  shooting,  and 
the  killing  of  the  deceased,  appearing  to  be  connected  as  parts 
of  one  entire  transaction./ 

So,  also,  upon  a  trial  for  breaking  into  a  booking  office  of  a 
railway  station,  evidence  was  admitted  that  the  prisoners  had, 
on  the  same  night,  broken  into  three  other  booking  offices,  be- 
longing to  three  other  stations  on  the  same  railway,  the  four 
cases  being  all  mixed  up  t<^ether.y^ 

So,  on  an  indictment  for  arson,  in  setting  fire  to  a  rick,  the 
property  of  A.,  it  was  ruled  that  evidence  could  be  given  of  the 
prisoner's  presence  and  demeanor  at  fires  of  other  ricks,  the 
property  respectively  of  B.  and  C,  occurring  the  same  night, 
although  those  fires  were  the  subject  of  other  indictments 
against  the  prisoner,  such  evidence  being  important  to  explain 
his  movements  and  general  conduct  before  and  after  the  fire  of 
A.'s  rick.  It  was,  however,  held,  in  conformity  with  the  views 
heretofore  expressed,  that  it  was  not  admissible  to  prove  threats, 
statements,  or  particular  acts  pointing  alone  to  other  indict- 
ments, and  not  tending  to  implicate  or  explain  the  conduct  of 

h  Walker  v.  Com.  1  Leigh,  574;  found  on  fire,  and  the  prisoner  was 

see,  also.  Brock  v.  State,  26  Alabama,  seen  standing  by,  with  a  demeanor 

104;  Hall  V.  People,  6  Parker  C.  R.  which  showed  indifference  or  gratifi- 

671 ;  ante,  §  640,  note  n.  cation.    R.  v,  Harris, 4  F.  &  F.  342  — 

t  Com.  17.  Wilson,  2  Cashing,  690.  Willes. 

ti  Osborne  v.  People,  2  Parker  C.       j  Heath  v.  Com.  1  Rob.  (Va.)  785 ; 

R.  588 ;  People  v.  Robles,  84  Cal.  591 ;  State  v.  Rash,  12  Ired.  882 ;  Johnson 

Mason  v.  State,  42  Ala.  548.     On  a  v.  State,  17  Ala.  618;  Walters  v.Peo- 

charge  of  arson  (the  case  taming  on  pie,  6  Parker  C.  R.  15 ;  R.  v.  Yoke,  R. 

identity)  evidence  was  rejected  that,  &  R.  531;  ante,  §  635. 
a  few  days  previoasly  to  the  fire,  an-       p  R.  r.  Cobden,  8  F.  &  F.  888. 

other  building  of  the  prosecutor's  was  See  R.  v.  ReaMen,  4  F.  &  F.  76. 
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the  prisoner  in  reference  to  the  fire,  under  immediate  investi- 
gation, y^ 

Exception  when  scienter  or  quo  animo  is  to  be  proved, —  Where 
the  scienter  or  quo  animo  is  requisite  to,  and  constitutes  a  neces- 
sary and  essential  part  of  the  crime  with  which  the  person  is 
charged ;  and  proof  of  such  guilty  knowledge,  or  malicious  in- 
tention, is  indispensable  to  establish  his  guilt  in  regard  to  the 
transaction  in  question,  testimony  of  such  acts,  conduct,  or  dec- 
larations of  the  accused,  as  tend  to  establish  such  knowledge  or 
intent,  is  competent;  notwithstanding  they  may  constitute  in 
law  a  distinct  crime,  k  Where  a  prisoner  was  indicted  as  ac- 
cessary before  the  fact,  to  the  crime  of  killing  a  person  who 
had  been  actively  engaged  in  ascertaining  the  perpetrators  of 
a  former  murder,  evidence  of  the  guilt  of  the  accused  as  to 
the  former  murder  was  held  admissible,  for  the  purpose  of  show- 
ing motive  as  to  the  second  murder.  I  And  so,  on  an  indict- 
ment against  persons  for  a  conspiracy  to  carry  on  the  business 
of  common  cheats,  evidence  is  admissible  of  the  defendant  hav- 
ing made  false  representations  to  other  tradesmen  besides  those 
named  in  the  indictment,  m  So  where  the  defendant  and  his 
sister  were  indicted  for  the  murder  of  the  sister's  husband,  with 
whom  she  had  lived  unhappily,  it  was  held  competent  for  the 
prosecution  to  offer  evidence  of  an  incestuous  connection  between 
defendant  and  his  sister,  existing  some  months  prior  to  the  mur- 
der, m}  In  another  case,  n  upon  an  indictment  for  conspiring 
and  unlawfully  meeting  for  the  purpose  of  exciting  disaffection 
and  discontent  among  his  majesty's  subjects  at  Manchester,  it 
was  holden  that  the  previous  conduct  of  a  portion  of  the  assem- 
bly, in  training,  &c.,  and  in  assaulting  persons  whom  they  called 
spies,  was  competent  evidence  as  to  the  general  character  and 
intention  of  the  meeting,  although  the  effect  of  it  as  to  each 
particular  defendant  was  a  distinct  matter  for  the  consideration 

fl  R.  r.  Taylor,  6  Cox  C.  C.  188  —  20  Iowa,  582;  1  Grecnl.  on  Evid.  §  58  ; 

Patteson.  ante,  §  681-2-8-4-5. 

k  Bottomly  ».  U.  S.  1  Story,  186;  /  Dunn  v.  State,  2  Pike,  229  ;  ante, 

Dunn  V,  State,  2  Pike,  229 ;  2  Russ.  §  685. 

on  Crimes,  777;  People  v,  Hopson,  1  m  R.  r.  Roberts,  1  Camp.  400. 

Denio,  574;  R.  v.  Roebuck,  36  Eng.  m^  Stout  v.  People,  4  Parker  C.  R. 

Law.&   Eq.  681;  People  r.  Wood,  8  71,182. 

Parker  C.  R.  (N.  Y.)  681 ;  R.  w.  Weeks,  n  R.  v.  Hunt  et  al.  8  B.  &  Aid.  566. 
Leigh  &  Cave,  18 ;  State  v,  Raymond, 
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of  the  jury.  It  was  held  competent  to  show,  also,  as  against 
Hunt  (who,  though  a  stranger,  except  by  political  connection, 
had  been  invited  to  preside  as  chairman  at  the  meeting),  that  at 
a  similar  meeting  in  another  place,  holden*  for  an  object  profess- 
edly similar,  certain  resolutions  had  been  proposed  by  that  per- 
son ;  it  being  in  its  nature  a  declaration  of  his  sentiments  and 
views  on  the  particular  subject  of  such  meetings,  and  of  the  topics 
there  discussed.  So  in  an  indictment  for  adultery,  previous  im- 
proper familiarities  may  be  shown  to  show  the  quo  animoy  o 
though  it  is  otherwise  with  evidence  of  subsequent  improper  in- 
tercourse at  another  place,  p  And  so,  too,  on  an  indictment  for 
rape,  or  for  an  assault  with  an  intent  to  commit  a  rape,  evidence 
of  previous  assaults  or  rapes  on  the  prosecutrix,  ore  admissible 
to  show  the  intent,  q 

§  649  a.  It  is  essential,  however,  that  such  evidence,  if  admitted, 
should  be  simply  to  prove  intent,  and  not  to  prove  character,  or 
establish  a  substantive  and  independent  crime.  Thus  in  1861,  in 
Massachusetts,  a  new  trial  was  granted  in  a  case  of  embezzlement, 
where  evidence  of  distinct  acts  of  fraud  was  admitted,  but  where 
it  did  not  appear  that  such  evidence  was  limited  by  the  judge, 
in  his  instructions  to  the  jury,  to  the  question  of  intent,  q^ 

§  649  h.  In  many  cases,  it  is  .an  important  question  whether  a 
thing  was  done  accidentally  or  wilfully.  Thus,  it  has  been  ruled 
in  England  that  where  a  person  is  charged  with  having  wilfully 
poisoned  another,  and  it  is  a  question  whether  he  knew  a  certain 
white  powder  to  be  poison,  evidence  would  be  admissible  to  show 
that  he  knew  what  the  powder  was,  because  he  had  administered 
it  to  another  person,  who  had  died,  although  that  might  be  proof 
of  a  distinct  felony,  r  But  such  evidence  is  clearly  inadmissible 
to  prove  the  fact  of  poisoning ;  nor  can  it  be  admitted  except  on 
the  assumption  that  the  poisoning  is  proved,  and  the  defence  is 
accidental  administration,  r^ 

o  State  r.  Wallace,   9  N.  Hamp.  Stote  i;.  Knapp,  45  N.  H.  148 ;  Strang 

518;    Lawson  v.  State,  20  Ala.  66;  v.  People,  24  Mich.  1. 

Com.  u.  Pierce,  11   Gray,  447;  Com.  9^  Com.  e?.  Shepard,  1  Allen,  575. 

17.  Lahey,  14  Gray,  91 ;  post,  §  2658.  See  R.  t;.  Ball,  R.  &  R.  182. 

See  ante,  §  682,  686,  640.  r  R.  v,  Dossett,  Maule,  J.,  2  Car. 

p  Com.  v.  Horton,   2   Gray,   854;  &  Kir.  806;  S.  P.  R.  p.  Gamer,  4  F. 

2  Greenl.  Ev.  §  47 ;  Stete  v.  Crowley,  &  F.  846. 

18  Ala.  172;  post,  §  2668.  r^  Ante,  §  685  c. 

q  Williams  v.  State,  8  Humph.  585; 
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§  650.  Circumstantial  evidence  to  increase  presumption  of 
guilt,  —  To  what  extent  circumstantial  evidence  is  admissible  to 
increase  the  presumption  of  guilt  will  be  noticed  more  fully  here- 
after. 9  One  or  two  ^ses  may  be  here  enumerated.  It  is  com- 
petent for  the  prosecutor  of  an  indictment  for  selling  liquor  with- 
out a  license,  to  prove  that  the  defendant  kept  a  bar  with  bottles 
in  it.  t  So  where,  on  a  trial  for  larceny,  identity  is  in  question, 
evidence  is  admissible  to  show  that  other  property,  which  had 
been  stolen  at  the  same  time,  was  in  the  possession  of  the  defend- 
ant at  the  time  he  was  in  possession  of  the  property  charged  in 
the  indictment,  u  But  where  a  defendant  was.  on  trial  for  break- 
ing and  entering  the  City  Hall,  at  Charlestovm,  and  a  mass  of 
burglarious  tools  and  implements,  found  in  his  possession  at  the 
time  of  his  arrest,  were  exhibited  to  the  jury,  some  of  which 
were  adapted  to  the  commission  of  the  offence  with  which  he 
was  charged,  it  was  held,  that  it  was  not  competent  for  the  gov- 
ernment to  prove  that  the  ward  of  a  key  found  among  such  tools 
and  implements,  was  made  and  fitted  by  the  defendant,  for  the 
purpose  of  opening  the  door  of  the  building  of  the  Lancaster 
Bank,  v  On  the  other  hand,  it  was  ruled  that  where  the  prisoner 
was  seen  on  the  day  after  the  burglary  for  which  he  was  indicted, 
under  very  suspicious  circumstances,  near  the  place  where  it  was 
committed,  it  was  competent  to  prove  that  the  implements  used 
came  from  his  home.  «^  It  is  important  not  to  confound  the 
principles  on  which  these  two  classes  of  cases  rest.  On  the  one 
hand,  it  is  admissible  to  produce  evidence  of  a  distinct  crime,  to 
prove  scienter  or  to  make  out  the  res  gestoe^  or  to  exhibit  a  chain 
of  circumstantial  evidence  of  guilt  in  respect  to  the  act  charged,  x 
On  the  other  hand,  it  is  necessary  strictly  to  limit  the  evidence 
to  these  exceptions,  and  to  exclude  it  when  it  does  not  legiti- 
mately fall  within  their  scope. 

§  651.  On  the  trial  of  an  indictment  for  maYislaughter,  the 
record  of  a  previous  conviction  of  the  defendant  for  an  assault 
and  battery  upon  the  person  of  the  deceased,  and  judgment 
thereon  before  her  death,  is  admissible  evidence  to  prove  the  fact 

s  Post,  §  707-27.  V  Com.  r.  Wilson,  2  Gushing,  riDO. 

t  People  u.  Hulbut,  4  Denio,  183.  to  People  v,  learned,  8  Selden,  445. 

u  Yarborough  v.  State,  41  Ala.  405;        x  Ante,  §  631-2-8-4-5. 
see  Mason  t;.  State,  42  Ala.  532;  but 
see  ante,  §  634-647. 
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BOOK  n.]  .      SECONDABY  EVIDENCE.  [§  652. 

of  such  conviction  ;  but  it  is  not  evidence  of  an  assault  commit- 
ted on  the  deceased,  as  alleged  in  the  indictment  for  manslaugh- 
ter, or  that  the  assault  stated  in  the  record  of  such  conviction  is 
the  same.y 

An  ofiEer  to  bribe,  and  an  attempt  to  escape  from  commitment 
under  a  different  offence,  are  admissible,  when  both  offences  are 
founded  on  the  same  fact,  z 

II.    SECONDARY  EVIDENCE. 


1.  As  A  GESCRRAL  RULE,  8£CX>NDARY  EVI- 
DEKCE  IS  INADMISSIBLE,  §  652. 

2.  EXCEFTIONS  TO  RULE,  §  653. 

(a. )  Public  officer  acting  as  sach,  §  653. 
(5.)  Exemplifications  of  records,  §  654. 
(c.)  Copies  of  writings  or  marks  which 

cannot  be  brought  into  court,  §  655. 
(d.)  Fotrdirf,  §656. 


(e.)  Papers  in  the  possession  of  the  oppo- 
site side,  or  papers  lost  or  destroyed, 
§657. 
3.   Oral    evidence    inadmissible    to 
PROVE,  §  658. 

(a.)  Records,  §  659. 

(5.)  Contracts,  §  660. 

(c.)  Disputed  writings  generally,  §  661. 


\.  A%  a  Greneral  Bule,  Secondary  Evidence  is  inadmissible. 

§  652.  Secondary  evidence,  as  a  general  rule,  is  inadmissible 
to  prove  any  fact  whatever,  and  the  design  of  the  rule  is  to  pre- 
vent the  introduction  of  any  testimony  which,  from  the  nature 
of  the  case,  supposes  that  better  evidence  is  in  the  possession  of 
the  party.  It  is  adopted  for  the  prevention  of  fraud ;  for  when 
it  is  apparent  that  evidence  of  a  higher  order  is  held  back,  it  is 
fair  to  presume  that  if  offered  it  would  have  told  against  the 
party  withholding  it.  a  By  requiring  the  production  of  the  best 
evidence  applicable  to  each  particular  fact,  is  meant,  that  no  evi- 
dence shall  be  received  which  is  merely  substitutionary  in  its  na- 
ture, so  long  as  the  original  evidence  can  be  had.  Thus,  the  con- 
tents of  a  letter,  written  by  a  prisoner,  caimot  be  testified  to,  by  a 
witness  for  the  prosecution,  unless  it  is  shown  that  the  letter  is 
destroyed  or  is  in  the  possession  of  the  prisoner,  b  So  a  title  by 
deed  must  be  proved  by  the  production  of  the  deed  itself,  if  it  is 
within  the  power  of  the  party,  no  higher  evidence  being  possible ; 
and  its  non-production  would  raise  a  presumption  that,  had  it 
been  produced,  it  would  have  injuriously  affected  the  title  of  the 
party  refusing  to  offer  it.     But  where  there  is  no  withholding  of 

y  Com.  V,  MTike,  8  Gush.  181.  b  Com.  t;.  Thompson,  Thach.  Cr. 

z  Dean  i;.  Com.  4  Grat.  541.  Ca.  28. 

a  1  Greenl.  on  £vid.  §  82. 
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evidence,  but  only  a  substitution  of  stronger  for  weaker  points, 
the  rule  is  not  infringed,  c  Thus,  a  deed  being  produced,  its  exe- 
cution may  be  proved  by  only  one  of  the  subscribing  witnesses, 
although  the  other  also  is  at  hand.  So  the  previous  examination 
of  a  deceased  subscribing  witness,  if  admissible  on  other  grounds, 
may  supersede  the  necessity  of  calling  the  survivor.  On  ihe  same 
principle,  as  will  be  shown  hereafter,  it  is  not  necessary  to  call 
the  supposed  writer  himself  to  prove  or  disprove  his  writing. 
Even  where  it  is  necessary  to  prove  negatively  that  an  act  was 
done  without  the  consent  or  against  the  will  of  another,  it  is  not 
in  general  necessary  to  call  the  person  whose  will  or  consent  is 
denied. 

2.  Exceptions  to  Rvle. 

§  653.  (a.)  Pvhlie  officer  acting  as  siLch,  —  The  exceptions  to 
this  rule  are  several.  Proof,  in  the  first  place,  that  an  individual 
has  acted  notoriously  as  a  public  officer,  is  primd  facie  evidence 
of  his  official  character,  without  producing  his  commission  or 
appointment,  d  A  commissioner  appointed  to  take  affidavits  is  a 
public  officer  within  the  exception,  e  There  must,  however,  be 
some  color  of  right  to  the  office,  or  an  acquiescence  on  the  part  of 
the  public,  for  such  length  of  time  as  will  authorize  the  presump- 
tion of  at  least  a  colorable  felection  or  appointment./  Where  the 
office  is  private,  some  proof  must  be  offered  of  its  existence,  and 
of  the  appointment  of  the  agent  or  incumbent,  g  But  secondary 
proof  of  the  contents  of  a  letter  of  appointment  cannot  be  re- 
ceived in  evidence  to  establish  the  agency  of  a  government  agent, 
without  first  accounting  for  the  non-production  of  the  original.  A 

§  654.    (6.)   Uxemplifications  of  records,  —  The  contents  of 
• 

c  Phil.   &  Am.  on   Evid.   488  ;   1  70;  Doe  v.  Brawn,  5  B.  &  A.  248; 

Phil.  Evid.  418  ;  1  Stark.  Evid.  487 ;  Cannell  v.  Curtis,  2  Bing.  N.  R.  284; 

Glassford  on  Evid.  266,  278;  Tayloe  R.  ».  Verelst,  8  Camp.  482 ;  R.0.H0W- 

1;.  Riggs,  1   Peters,  591,  596;  U.  S.  v.  ard,  1  M.  &  Rob.   188;  M'Gahej  v. 

Reyburn,  6  Peters,  852, 867  ;  Minor  v.  Alston,  2  M.  &  W.  206,  207 ;  Jacob  v. 

Tillotson,  7  Peters,  100,  101.  U.  S.  1  Brockenb.  520.     Ante  §  615  ; 

d  1  Greenleaf  on  Evid.  §  92 ;  U.  S.  post,  §  2538. 

V.  Reyburn,  6  Peters,  852,  867 ;  R.  v.  e  R.  r.  Howard,  1  M.  &  R.  187. 

Gordon,  2  Leach  Cr.  C.  581, 585,  586;  /  Wilcox  v.  Smith,  5  Wend.  281, 

R.  V.   Shelley,  2  Leach  Cr.  C.  881;  284. 

Jacob  9.  U.  States,  1  Brockenb.  520 ;  g  Short  v.  Lee,  2  Jac.  &  W.  464, 

Milnor  r.  Tillotson,  7  Peters,  100, 101 ;  468. 

Berryman  v.  Wise,  4  T.  R.  866  ;  Bank  h  U.  S.  v.  Boyd,  5  How.  U.  S.  R. 

of  U.  S.  V.  Dandridge,  12  Wheaton,  29. 
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any  record  of  a  judicial  court,  in  the  second  place,  and  of  entries 
in  any  otber  public  books  or  registers,  may  be  proved  by  an  ex- 
amined copy,  i  And  a  clerk  is  even  admissible  to  state  that  on 
the  docket  entry  of  a  particular  conveyance  is  not  to  be  found.i^ 
All  records  and  entries  of  a  public  nature,  in  books  required  by 
law  to  be  kept,  are  included  in  the  exception ;  and  the  reason  is 
the  inconvenience  to  the  public  which  the  removal  of  such  doc- 
uments might  occasion,  especially  if  they  were  wanted  in  two 
places  at  the  same  time ;  and,  also,  because  of  th&  public  charac- 
ter of  the  facts  they  contain,  and  the  ease  with  which  any  fraud 
or  error  in  the  copy  can  be  detected. 

§  655.  (c.)  Copies  of  writings  or  marks  which  cannot  be  brought 
into  court.  —  A  third  exception  is  where  the  evidence  is  the 
result  of  voluminous  facts,  or  of  the  inspection  of  many  books 
and  papers,  the  examination  of  which  could  not  conveniently 
take  place  in  court./  Thus,  where  the  question  is  upon  the 
solvency  of  a  party  at  a  particular  time,  the  general  result  of  an 
examination  of  his  books  and  securities  may  be  stated  in  like 
manner,  h  Other  exceptions  of  the  same  character  are,  the  case 
of  inscriptions  on  walls  and  fixed  tables,  mural  monuments,  grave- 
stones, surveyors'  marks  on  boundary  trees,  &c.,  which,  as  they 
cannot  conveniently  be  produced  in  court,  may  be  proved  by  sec- 
ondary evidence.  But  if  they  can  conveniently  be  brought  into 
court,  their  actual  production  is  required.  I 

The  owner  of  property  stolen  may  testify  to  certain  marks 
upon  the  same,  to  estabHsh  its  identity,  although  the  goods  or 
marks  are  not  produced,  l^ 

Photographs.  —  Photographic  likenesses  taken  after  death, 
of  persons  whom  it  is  material  to  identify,  may  be  exhibited  to 
witnesses  acquainted  with  such  persons  in  life,  as  aids  in  the 
identification.Z^  So,  magnified  photographic  copies  of  a  signature 
have  been  held  in  Massachusetts  to  be  admissible  as  a  basis  of 

f  Greenleaf  on  Evid.  §   91.    See  h  Roberts  v,  Dozon,  Peake's  Ca.  88. 

Com.  V,  Evans,  101  Mass.  25.  /  Jones  v.  Tarleton,  9  M.  &  W.  675  ; 

i^  McGrath  v.  Seagrave,   2   Allen,  R.  v.  Fursey,  6  C.  &  P.  84 ;  post,  §  666. 

444;  Com.  v.  Hatfield,  107  Mass.  227.  J^  Com.  v.  Hills,  10  Cusli.   (Mass.) 

See  post,  §  662.  530. 

j  1  Greenleaf  on  Evid.  §  93  ;  Phil.  ^2  Ruloff  v.  People,  6  Hand  (45  N. 

&  Am.  on  Evid.  464 ;  1  Phil.  Ev.  433,  Y.),  213  ;  S.  C.  5  Lansing,  261 ;  post,  § 

484.  731.     See  2  Wh.  &  St.  Med.  J.  §  1231. 
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expert  testimony,  when  accompanied  with  preliminary  proof  that 
the  copies  are  accurate,  except  as  to  size  and  coloring.  ^ 

§  656.  (d.)  Voir  dire.  —  Another  instance  is  the  examination 
of  a  witness  on  the  voir  dire^  and  in  preliminary  inquiries  of  the 
same  nature.  If,  upon  such  examination,  the  witness  discloses 
the  existence  of  a  written  instrument  affecting  its  competency, 
he  may  also  be  interrogated  as  to  its  contents. 

§  657.  (e.)  Papers  in  the  possession  of  the  opposite  side.  — 
Where  a  written  instrument  is  in  the  hands  of  the  opposite 
party,  it  is  necessary  to  serve  him  or  his  attorney  with  a  notice 
to  produce  it ;  and  if  he  do  not  produce  it  at  the  trial,  in  pur- 
suance of  the  notice,  then,  upon  proving  the  serving  of  the 
notice,  secondary  evidence  of  its  contents  will  be  allowed  to  be 
given.  The  rule  in  this  respect  is  the  same  in  criminal  as  in 
civil  cases  ;m  and  the  notice  must  be  served  a  reasonable  time 
before  the  trial,  w  Where,  however,  the  character  of  the  indict- 
ment is  sufficient  notice  to  the  defendant  of  the  subject  of  trial, 
formal  notice  is  insufficient;  as  when  upon  an  indictment  for 
stealing  a  bill  of  exchange,  parol  evidence  of  it  was  admitted, 
without  a  notice  to  produce  it.o  So,  upon  an  indictment  for 
administering  an  unlawful  oath,  where  it  appeared  that  the 
defendant  read  the  oath  from  a  paper,  parol  evidence  of  what 
the  defendant  in  fact  said  was  holden  to  be  sufficient,  without 
giving  him  notice  to  produce  the  paper,  p  So,  where  a  seditious 
meeting  came  to  certain  resolutions,  and  the  defendant,  who  was 
chairman,  gave  a  copy  of  these  resolutions  to  another  person,  it 
was  holden  that  this  copy  might  be  given  in  evidence,  without  a 
notice  to  produce  ^the  original,  g  This,  however,  is  not  the  case, 
upon  an  indictment  for  arson  with  intent  to  defraud  an  insur- 
ance company,  in  which  case  secondary  evidence  of  the  policy 

P  Marcy  v.  Barnes,  16  Gray,  161 ;  690 ;  Dears.  C.  C.  187 ;  6  Cox.  C.  C. 

but  see,  contra,  Taylor  Will  case,  10  169.    Ante,  §  608. 

Abb.  N.  S.  800 ;  and  see  7   Albany  o  See  ante,  §  811,  608 ;  R.  v.  Aick- 

Law  J.  60.  les,  1  Leach,  294 ;  People  v.  Holbrook, 

m  Attorney  Generals.  La  Merchant,  13  Johnson,  90;  Com.  v.  Messinger,  1 

2  T.  R.  201 ;  State  v,  Eimbrough,  2  Binney,  274;  Bucher  i7.  Jarratt,  3  Bos. 

Dev.  431.    Ante,  §  608.  &  Pull.  146 ;    How  ».  Hall,  14  East, 

n  8  Mass.  110;  People  v.  Badgely,  276;  McGinnis  v.  State,  24  Ind.  600. 

16  Wend.  63  ;  R.  v.  Ellicombe,  1  M.  je>  R.  v.  Moors,  6  East,  421. 

&  Rob.  260;   Trist  i;.  Johnson,  Ibid.  q  K  v.  Hunt,  8  B.  &  Aid.  566. 
269 ;  R.  V.  Kitson,  20  Eng.  Law  &  Eq. 
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of  insurance  cannot  be  given  without  prior  notice  to  produce,  r 
It  is  not  necessary  to  produce  or  account  for  banners  bearing  cer- 
tain inscriptions,  &c.,  exhibited  at  a  public  meeting,  but  parol 
evidence  of  such  mattei*s,  by  eye-witnesses,  was  ruled  admissible 
to  show  the  general  character  and  intention  of  the  transaction.  8 

Parol  evidence  of  a  destroyed  or  mutilated  paper  is  in  like 
manner  admissible.  8^ 

3.   What  Oral  Evidence  is  inadmiasible  to  prove. 

§  658.  The  cases  most  frequently  requiring  the  operation  of 
the  rule  excluding  secondary  evidence,  as  distinguished  by  Mr. 
Greenleaf  in  his  excellent  treatise  on  evidence,  t  relate,  firsts  to 
those  instruments  which  the  law  requires  to  be  in  writing; 
secondly^  to  those  contracts  which  the  parties  have  put  in  writ- 
ing ;  and,  thirdly^  to  all  other  writings  the  existence  of  which  is 
disputed,  and  which  is  material  to  the  issue. 

§  659.  (a.)  Records. — In  the  first  place,  it  is  said  oral  evidence 
cannot  be  received  in  the  place  of  an  instrument  which  the  law 
requires  to  be  in  writing,  such  as  records,  public  documents, 
oflBcial  examinations,  deeds  of  conveyance  of  lands,  wills,  other 
than  nuncupative,  promises  to  pay  the  debt  of  another,  and  other 
writings  mentioned  in  the  statute  of  frauds.  And  where  oaths 
are  required  to  be  taken  in  open  court,  where  a  record  of  the 
oath  is  made,  or  before  a  particular  officer,  whose  duty  it  is  to 
certify  it;  or  where  an  appointment  to  an  additional  office  is 
required  to  be  made  and  certified  on  the  back  of  the  party's 
former  commission;  the  written  evidence  must  be  produced. 
Even  the  admission  of  the  fact,  by  a  party,  unless  solemnly 
made,  as  a  substitute  for  other  proof,  does  not  supersede  direct 
proof  of  matter  of  record,  by  which  it  is  sought  to  affect  him ; 
for  the  record  being  produced  may  be  found  irregular  and  void, 
and  the  party  might  be  mistaken.  Thus,  the  admission  of  a 
witness  that  he  has  been  convicted  of  an  infamous  crime  is 
inadmissible :  the  record  itself  of  conviction  must  be  exhibited,  t^ 

r  R.  V.  Kit8on,  20  Eng.  Law  &  £q.  80  Alab.   28  ;  State  v.  Shinborn,  46 

690;  Dears.  C.  C.  187;  6  Cox.  C.  C.  169.  N.  H.  497. 

8  R.   V.   Hunt,   S   B.  &   Aid.   566 ;  t  1  Greenleaf  Ev.  §  85. 

Sheridan's  case,  81  Howell's  State  Tr.  t^  See  Real,  in  re,  55  Barbour,  186  ; 

672.  S.  C.  7  Abbott  (N.  Y.)  Pr.  N.  S.  26. 

«i  Ante,  §  608 ;  Thompson  v.  State,  But  see  post,  §  816. 
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Where,  however,  the  record  or  document  appointed  by  law  is 
not  part  of  the  fact  to  be  proved,  but  is  a  mere  extraneous  mem- 
orandum of  the  fact,  such  as  the  registry  of  marriages  and  births, 
and  the  like,  it  does  not  supersede  all  other  proof,-  but  any  other 
legal  evidence  can  be  received,  u 

§  660.  (6.)  Contracts.  —  In  the  second  place,  oral  proof  cannot 
be  substituted  for  the  written  evidence  of  any  contract,  which 
the  parties  have  put  in  writing,  v  Thus,  in  an  indictment  for 
feloniously  setting  fire  to  a  house,  with  intent  to  defraud  the 
insurers,  the  policy  itself  is  the  appropriate  evidence  of  the 
fact  of  insurance,  and  must  be  produced,  w  The  fact,  that  in 
such  cases  the  writing  is  in  the  possession  of  the  adverse  party 
does  not  change  its  character.  It  is  still  the  primary  evidence 
of  the  contract ;  and  its  absence  must  be  accounted  for,  by  notice 
to  tlie  other  party  to  produce  it,  or  in  some  other  legal  mode, 
before  secondary  evidence  of  its  contents  can  be  received,  x 

§  661.  (<?.)  Disputed  writings  generally.  —  In  the  third  place, 
oral  evidence  cannot  be  substituted  for  any  writing,  the  exist- 
ence of  which  is  disputed,  and  which  is  material  either  to  the 
issue  between  the  parties,  or  to  the  credit  of  witnesses,  and  is 
not  merely  the  memorandum  of  some  other  fact.  "I  have 
always,"  said  Lord  Tenterden,  "  acted  most  strictly  on  the  rule 
that  what  is  in  writing  shall  only  be  proved  by  the  writing 
itself.  My  experience  has  taught  me  the  extreme  danger  of 
relying  on  the  recollection  of  witnesses,  however  honest,  as  to 
the  contents  of  written  instruments ;  they  may  be  so  easily  mis- 
taken, that  I  think  the  purposes  of  justice  require  the  strict 
enforcement  of  the  rule."  y  On  cross-examination,  for  instance, 
in  the  statement  of  the  question  to  a  witness,  it  is  not  admissible 
to  represent  the  contents  of  a  letter,  and  to  ask  the  witness 
whether  he  wrote  a  letter  to  ^ny  person  with  such  contents,  or 
contents  to  the  like  effect,  without  having  first  shown  the  letter 

u  Com.  v.  Norcross,  9  Mass.  492.  lock  v.  Koon,  9  Cowen,  80 ;   Mather 

V  See  Domat's  Civil  Law,  liv.  3,  tit  v,    Goddard,    7   Conn.  S04 ;    Bank  v. 

6,  sect.  2,  as  translated  in  7  Monthly  Shewey,  4  Watts,  218 ;   Northrup  v. 

Law  Magazine,  p.  7S.  Jackson,  13  Wend.  86;  Yinal  v,  Biu> 

to  R.  V.  Doran,  1  Esp.  127;  R.  v.  rill,  16  Rck.  401,  407,  408;  Cowen  & 

Gilson,  Rus.  &  Ry.  138  ;  R.  t;.  Kitson,  HilPs  note,  860,  to  1  Phil.  Evid.  452; 

ante,  note  r.  Lanauze  v.  Palmer,  1  M.  &  M.  31. 

X  R.  V.  Rawden,  8  B.   &  C.  708 ;        y  Vincent  v.  Cole,"  1  M.  &  M.  258. 
Sebree  v.  Dorr,  9  Wheaton,  668  ;  Bul- 
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to  the  witness,  and  having  asked  him  whether  he  wrote  that 
letter  ;  because  if  it  were  otherwise,  the  cross-examining  counsel 
might  put  the  court  in  possession  of  only  a  part  of  the  contents 
of  a  paper,  when  a  knowledge  of  the  whole  was  essential  to  a 
right  judgment  in  the  cause,  z 

III.  HEARSAY. 


1.  Heabsat    generally   inadmissible, 
§663. 

(a.)  Declarations  of  third  parties,  §  662. 

2.  Exceptions,  §  663. 

(a.)  Information  going  to  make  up  the 
bona  jidet  of  an  act,  or  the  res  ffesUB, 
§663. 

(6.)  Opinions  as  to  condition  of  a  par- 
ty's mind,  &c.,  and  his  0¥m  represen- 
tations on  the  subject,  §  664.  ^ 


(c.)  Declarations  of  prosecutrix  in  rape, 

§  665. 
{d.)  Pedigree,  §  666. 
(e.)  Testimony  of  a  deceased  or  absent 

witness,  §  667. 
Where  the  indictment  charges  a 
common  and  gross  offence,  6.  g.  a 
nuisance,  §  668. 


1.  Hearsay  generally  inadmissible, 

§  662.  Hearsay,  in  its  legal  sense,  denotes  that  kind  of  evi- 
dence which  does  not  derive  its  value  solely  from  the  credit  to 
be  given  to  the  witness  himself,  but  rests  also,  in  part,  on  the 
veracity  and  competency  ot  some  other  person,  a  Such  evi- 
dence is  inadmissible  to  establish  any  specific  fact  which  in  its 
nature  is  susceptible  of  being  proved  by  witnesses  who  can 
speak  from  their  own  knowledge.  Its  incompetency  to  satisfy 
the  mind  as  to  the  existence  of  such  facts,  as  well  as  the  frauds 
which  may  be  practised  under  its  cover,  combine  to  support  the 
rule  which  excludes  it  from  judicial  tribunals,  b 

(a.)  Declarations  of  third  parties.  —  Declarations  by  third  per- 
sons in  reference  to  the  offence  with  which  the  defendant  is 
charged  are  hearsay,  and  consequently  inadmissible  in  evidence. 
Hence  evidence  of  what  a  living  though  absent  witness  testified 


z  Queen's  case,  2  Bred.  &  B.  287; 
Bellinger  v.  People,  8  Wend.  595 ;  R. 
V.  Taylor,  8  C.  &  P.  726. 

a  1  Grecnl.  on  Ev.  §  99;  1  Phil. 
Evid.  185.  Upon  the  trial  of  a  pris- 
oner for  the  murder  of  his  wife,  a  wit- 
ness for  the  people,  who  had  heard 
cries  proceeding  h*om  the  house  of  the 
prisoner  in  the  night  preceding  her 
death,  was  permitted,  in  the  court  be- 
low, to  testify  what  these  cries  indi- 
cated, whether  the  person  was  crying 


from  joy  or  grief.  This  was  reversed 
in  the  supreme  court  of  Kew  York,  on 
the  ground  that  the  question  called  for 
the  conjecture  of  the  witness  as  to  the 
cause  of  the  cries,  and  not  for  a  de- 
scription of  them.  Peckham  and  Al- 
len, JJ.,  contra,  Messner  v.  People,  6 
Hand  (45  N.  Y.),  1.  See  post,  §  666. 
b  Per  Marshall,  C.  J.,  in  Mima 
Queen  v,  Hepburn,  7  Cranch,  290,  295, 
296 ;  Davis  v.  Wood,  1  Wheat.  6,  8 ; 
R.  V.  Eriswell,  8  T.  R.  707. 
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in  a  former  trial  is  inadmissible,  b^  So  certificates  of  officers,  and 
protests,  are,  in  criminal  issues,  inadmissible.  5^  And  so,  gener- 
ally, of  all  statements  not  in  the  defendant's  presence.  6^ 

On  an  indictment  for  murder,  the  admissions  of  other  persons 
that  they  killed  the  deceased  are  not  evidence ;  c  and  evidence 
of  threats  by  other  persons  are  inadmissible,  d  And  so  of  dec- 
larations of  the  deceased  before  his  death  that  he  was  about 
to  disappear,  d^  So,  too,  on  an  indictment  for  larceny,  declara- 
tions of  third  parties  that  they  committed  the  theft  are  inad- 
missible, e  But  if  such  third  persons,  on  being  examined  as 
witnesses,  had  implicated  the  prisoner  by  their  testimony,  evi- 
dence of  their  declarations  that  they  were  guilty  of  the  offence 
is  admissible  to  discredit  the  witnesses./  And  it  has  been  held 
admissible  for  a  witness  to  state^that  he  was  induced  by  infor- 
mation derived  from  a  negro,  to  waylay  a  party  suspected  of  a 
design  to  commit  a  felony,  g 

But  in  conformity  with  the  general  rule,  where,  on  trial  of  an 
indictment  for  murder,  a  witness  for  the  prosecution  testified  that 
she  had  seen  the  two  defendants  come  from  a  room  where  the 
dead  body  was  found,  under  suspicious  circumstances,  it  was 
held  that  the  prosecution  could  not  show  by  other  witnesses,  that 
she  at  once,  while  giving  the  alarm,  gave  the  names  of  the  two 
persons  thus  seen,  h  And  with  this  accords  the  well  known  posi- 
tion that  a  witness  cannot  in  general  be  corroborated  by  proof  of 
prior  statements  made  by  him  to  others,  i 

2.  Exceptions. 

§  663.  (a.)  Information  going  to  make  up  the  bona  fides  of  an 
acty  or  the  res  gestae.  —  There  are,  however,  several  qualifications 
to  the  rule  by  which  hearsay  evidence  is  excluded.  When  it 
becomes  a  subject  of  inquiry  whether  a  person  acted,  bond  fide^ 
prudently  or  wisely,  the  information  and  circumstances  on  the 

b^  Bergen  v.  People,   17  HI.  426.  d  Sute  v.  Duncan,  6  Iredell,  236. 

See  for  an  exception,  post,  §  667,  clos-  d^  State  v.  Vincent,  24  Iowa,  570. 

ing  paragraph.  e  Rhea  v.  State,  10  Yerger,  258. 

h^  State  c.  Reidel,  26  Iowa,  430 ;  but  /  Smith  v.  State,  9  Ala.  990. 

see  as  to  exemplifications,  ante,  §  652.  g  Whale/  v.  State,  11  Geo.  123,  sed 

6*  Chfek  V.  State,  35  Ind.  492 ;  State  quare. 

V.  Vincent,  24  Iowa,  570.  h  Com.  v.  James,  99  Mass.  438. 

c  State  V.  Duncan,  6  Iredell,  326 ;  t  Post,  §  820. 
Smith  17.  State,  9  Ala.  990. 
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faith  of  which  he  acted,  whether  true  or  false,  are  original  and 
material  evidence.  This 'is  often  illustrated  in  actions  for  mali- 
cious prosecutions ;  and  also  in  cases  of  agency  and  of  trusts.  A 

The  same  rule  applies  when  declarations  go  to  make  up  the 
res  ge«tce.  h^ 

§  664.  (6.)  Opinions  as  to  condition  of  a  party's  mind^  ^e.^ 
and  his  otun  representations  on  the  sril^ect.  —  Letters  and  conver- 
sation, also,  addressed  to  a  person  whose  sanity  is  disputed,  being 
connected  in  evidence  with  some  act  done  by  him,  are  admissible 
for  the  purpose  of  showing  whether  he  was  insane^or  not.i  The 
bodily  or  mental  feelings  of  an  individual,  also,  become  some- 
times material  to  the  issue,  and  when  such  is  the  case,  the  usual 
expressions  of  such  feelings,  made  at  the  time  in  question,  are 
also  original  evidence./  If  they  were  the  natural  language  of 
the  affection,  whether  of  body  or  of  mind,  they  furnish  satis- 
factory evidence,  and  often  the  only  proof,  of  its  existence. 
Whether  they  were  real  or  feigned  is  for  the  jury  to  determine. 
Thus  the  representations  of  a  sick  person  of  the  character  of 
his  disease,  at  the  time,  are  received  as  original  evidence.  If 
made  to  a  medical  attendant  or  adviser,  they  are  of  greater 
weight ;  but  if  made  to  any  other  person,  they  are  not,  on 
that  account,  rejected,  k  With  this  are  to  be  considered,  under 
certain  limitations,  opinions  of  medical  and  other  experts.  I 

§  665.  (c.)  Declarations  of  prosectUrix  in  rape,  —  In  prosecu- 
tions for  rape,  where  the  party  injured  is  a  witness,  it  is  material 
to  show  that  she  made  complaint  of  the  injury  while  it  was  yet 
recent.  Proof  of  such  complaint,  therefore,  is  original  evi- 
dence; but  the  statement  of  details  and  circumstances  is  ex- 
cluded, it  being  no  legal  proof  of  their  truth,  m  On  the  same 
principle,  in  a  prosecution  for  conspiring  to  assemble  a  large 

A  1  Greenl.  Ev.  §  101.    Post,  §  699.  188;    1    Phil.  Evid.   191;    Grey    v. 

h^  Howser  v.  Com.   51  Penn.   St.  Young,  1  McCk)rd,  211;   Gilchrist  v. 

332;  Com.  r.  Hackett,  2  Allen,  136  ;  Bale,  8  Watts,  355 ;   1   Greenleaf  on 

State  V.  Ah  Loi,  5  Nev.  99.  Evid.  §  102. 

i  Ante,    §    50    a  ;    post,   §    821;        /  Ante,  §  48,  50  o;  post,  §  821. 
Wheeler  v.  Alderson,  8  Hagg.  Ecel.        m  2  Russ.  on  Cr.  761 ;  1  East  P.  C. 

R.  574,  608 ;  Wright  v.  Tatham,  1  Ad.  444,  445  ;  1  Hale  P.  C.  633 ;  1  Russ. 

&  El.  3 ;    7  Ad.  &  El.  313,  S.  C. ;  4  on  Cr.  565 ;  R.  v.  Clarke,  2  Stark.  R. 

Bing.  N.  C.  484,  S.  C.  241 ;  Johnson  r.  State,  17  Ohio,  593; 

j  Greenleaf  on  Evid.  §  102.  People  v.  McGee,  1  Denio,  19  ;  post, 

k  Aveson  r.  Lord  Einnaird,  6  East,  §  1150. 
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meeting  for  the  purpose  of  exciting  terror  in  the  community,  the 
complaints  of  terror  made  by  persons  j^rofessing  to  be  alarmed, 
were  permitted  to  be  proved  by  a  witness  who  heard  them,  with- 
out calling  the  persons  themselves,  o 

§  666.  (d.)  Pedigree.  —  Hearsay  evidence  is  admissible,  also, 
under  certain  limitations,  to  prove  pedigree  or  marriage.  The 
main  inquiry  in  such  cases  is,  that  of  parentage,  marriage,  or 
descent ;  and  in  order  to  ascertain  the  fact,  it  is  essential  to 
know  how  the  party  was  acknowledged  and  treated  by  those 
who  were  interested  in  him,  or  sustained  towards  him  any  rela- 
tions of  blood  or  of  affinity.  The  law  resorts  to  hearsay  evi- 
dence in  such  cases,  upon  the  ground  of  the  interest  of  the 
declarants  in  the  person  from  whom  the  descent  is  made  out, 
and  their  consequent  interest  in  knowing  the  connections  of  the 
family,  p  The  rule  of  admission  is,  however,  restricted  to 
the  declarations  of  deceased  persons  who  were  related^  by  blood 
or  marriage,  to  the  person,  and,  therefore,  interested  in  the  suc- 
cession in  question,  q  Greneral  reputation  in  the  family,  shown 
by  the  testimony  of  a  surviving  member  of  it,  has  been  held  to 
be  included  within  the  exception ;  r  and  the  declarations  of  a 
woman  since  dead,  as  to  the  statements  of  her  husband,  in  his 
lifetime  were  admitted.  8  So,  an  entry  by  a  deceased  parent,  or 
other  relative,  made  in  a  Bible,  family  missal,  or  any  book,  or  in 
any  document  or  paper,  stating  the  fact  and  date  of  the  birth, 
marriage,  or  death  of  a  child,  or  other  relative,  is  regarded  as 
the  declaration  of  such  parent  or  relative,  in  a  matter  of  pedi- 
gree, t     Tombstones,  and  other  funeral  monuments,  engravings 

o  R.  w.  Vincent,  9  C.  &  P.  275;  see  Conn.  847;  Waldron  v.  TutUe,  4  N. 

also,  Howser   t;.  Com.  51  Penn.  St.  Hamp.  371;  Cowen  &  Hill's  note,  466, 

832.  to  1  Ph.  Evid.  240. 

p  1  Greenl.  on  Evid.  §  103.  r  Doe  t?.  Griffin,  15  East,  298. 

q  Vowles  v.  Young,  18  Ves.  Jr.  140,  g  Doe  v.  Randall,  2  M.  &  P.  20; 
147 ;  Goodright  v.  Moss,  Cowp.  691,  Monkton  v.  Attorney  Gen.  2  Russ.  & 
594;  1  Greenleaf  on  Evid.  §  103  ;  My.  165;  BuH  N.  P.  295;  Elliott  r. 
Whitelock  v.  Baker,  13  Ves.  Jr.  514 ;  Piersol,  1  Peters,  828, 887 ;  Doe  v.  Da- 
Johnson  V.  Lawson,  2  fiing.  86  ;  Monk-  vies,  1 1  Jur.  607 ;  Johnston  v.  Todd,  5 
ton  u.  Attorney  Gen.  2  Russ.  &  My.  Beav.  599. 

147, 156 ;  Crease  v.  Barrett,  1  Cromp.  t  Berkley  Peerage  case,  4  Campb. 

Mees.  &  Ros.  919,  928  ;  Jewell  v,  Jew-  401,  418;  Doe  t\  Bray,  8  B.  &  C.  813; 

ell,  1  How.  S.  C.  Rep.  231 ;  17  Peters,  Monkton  v.  Attorney  Gen.  2  Russ.  & 

218,  S.  C;   Jackson  v.  Browner,  18  My.  147;  Jackson  o.  Cooley,  8  Johns. 

Johns.  87;  Chapman  v.  Chapman,  2  128,  181,  per  Thompson,  J.;  Douglass 
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on  rings,  inscriptions  on  family  portraits,  charts  of  pedigree, 
and  the  like,  may  be  described  in  court,  and  their  inscriptions 
given  as  original  evidence  of  the  same  facts.  The  gromid  of 
such  admission  is,  that  it  is  to  be  presumed  that  the  relatives  of 
the  family  would  not  permit  an  inscription,  without  foundation, 
to  remain;  and  that  a  person  would  not  wear  a  ring  with  an 
error  on  it.  u  Under  the  same  head  are  classed  family  conduct, 
such  as  the  trait  of  recognition  of  relationship,  and  the  disposi- 
tion and  descent  of  property,  as  affording  a  presumption  from 
which  the  opinion  and  belief  of  the  family  may  be  inferred, 
resting  ultimately  on  the  same  basis  as  evidence  of  family  tradi- 
tion. To  adopt  the  language  of  Mansfield,  C.  J.,  in  the  Berkley 
Peerage  case,  ^^  If  the  father  is  proved  to  have  brought  up  the 
party  as  his  legitimate  son,  this  amounts  to  a  daily  assertion 
that  the  son  is  legitimate."  v  On  similar  reasoning,  in  the  trial 
of  Lord  George  Gordon  for  treason,  the  cry  of  the  mob,  who 
accompanied  the  prisoner  on  his  enterprise,  was  received  in  evi- 
dence, as  forming  part  of  the  res  gestce,  and  showing  the  charac- 
ter of  the  principal  fact,  w 

§  667.  (€.)  Testimony  of  a  deceased  or  absent  toitness.  —  The 
testimony  of  a  deceased  witness,  given  at  a  former  trial  or  exam- 
ination, may  be  proved  at  a  subsequent  trial  by  persons  who 
heard  him  testify,  when  the  party  against  whom  the  testimony 
is  offered  had  an  opportmiity  to  cross-examine  the  witness  in  the 
former  proceeding,  x    Even  the  notes  of  counsel  of  the  testimony 

r.  Sanderson,  2  Dall.  116 ;  Slane  Peer-    R.  287 ;  U.  S.  v.  White,  5  Cranch  C. 
age  case,  5  Clark  k  Fin.  24 ;  Carskad- 
den  V,  Poorman,  10  Watts,  82;  Sussex 
Peerage  case,  11  CI.  &  F.  85  ;  Watson 
V.  Brewster,  1  Barr,  S81. 

u  1  Greenleaf  on  Evid.  §  105;  per 
Lord  Frskine,  in  Vowles  v.  Young,  13 
Yes.  Jr.  144 ;  Monkton  v.  Attorney 
Creneral,  2  Russ.  &  Mylne,  147 ;  Kid- 
ney v.  Cockbum,  Ibid.  167;  Camoy's 
Peerage,  6  CI.  &  Fin.  789.    Ante,  §  655. 

V  1  Greenleaf  on  Evid.  §  106;  Berk- 
ley Peerage  case,  4  Campbell,  416 ; 
Goodright  v.  Saul,  4  T.  R.  356. 

to  1  Greenl.  on  Evid.  §  108;  21  How- 
eirs  St.  Tr.  542.  But  see  Messner  v. 
people,  ante,  §  662,  note  a, 

X  U.  S.  V,  Macomb,  5  McLean  C.  C. 


C.  R.  457 ;  Finn  v.  Com.  5  Rand.  701; 
Com.  V,  Richards,  18  Pick.  434 ;  U.  S. 
V.  Wood,  8  Wash.  C.  C.  440 ;  Rhine 
V.  Robinson,  27  Penn.  St  R.  80;  State 
V.  McO'Blennis,  24  Mo.  (3  Jones)  402 ; 
State  r.  Baker,  Ibid.  437 ;  Summons  v. 
State,  5  Ohio  (N,  S.),  325;  State  v. 
Houser,  26  Mo.  (5  Jones)  431 ;  People 
V,  Diaz,  6  Cal.  248 ;  Bamett  v.  People, 
64  III.  325 ;  O'Brian  v.  Com.  6  Bush 
(Ky.),  663 ;  but  see  Brogy  v.  Com.  10 
Grat.  722;  and  Mendum  v.  Com.  6 
Rand.  704. 

In  U.  S.  V.  Macomb,  5  McLean  C. 
C.  R.  287,  Judge  Drummond  says,  de- 
liTcring  the  opinion  of  the  court :  — 

*'  It  is  not  controverted  that  the  te»- 
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of  such  witness,  on  a  former  trial,  between  the  same  parties, 
touching  the  same  subject  matter,  are  evidence,  when  proved  to 


timony  of  a  deceased  witness,  given  at 
a  former  trial  between  the  same  parties 
in  the  same  issue,  is  admissible  in  civil 
cases.  There  seems  no  difference  of 
opinion  as  to  that.  But  some  of  the 
authorities,  &c.,  deny  the  application 
of  the  rule  to  criminal  cases.  A  case 
which  is  generally  cited  as  deciding 
that  it  does  not  apply  to  criminal  pro- 
ceedings, is  that  of  Sir  John  Fenwick, 
in  1696.  He  was  charged  with  being 
concerned  in  treasonable  projects,  but 
the  witnesses  who  were  expected  to 
prove  his  guilt  having  left  the  country, 
there  was  no  sufBcient  legal  evidence 
to  convict  him  of  treason  before  the 
courts  of  law.  The  government  re- 
sorted to  a  bill  of  attainder  in  parlia- 
ment. A  question  arose,  whether  the 
deposition  of  a  person  named  Good- 
man, who  was  absent,  taken  before  a 
justice  of  the  peace,  when  neither  the 
defendant  nor  his  counsel  was  present, 
should  be  read  as  evidence  ?  It  was 
decided  in  the  affirmative,  on  the 
ground  that  the  commons  were  not 
obliged  to  adhere  to  the  rules  estab- 
lished in  Westminster  Hall.  During 
the  discussions  which  took  place  in  that 
case,  it  was  said  that  such  evidence 
could  not  be  admitted  in  criminal  cases 
in  a  court  of  law.  Of  course  it  is 
clear  that  such  testimony  could  not  be 
admitted  in  a  court  of  law ;  for,  first, 
the  witness  was  living ;  and,  secondly, 
the  defendant  had  no  opportunity  of 
cross-examining  him;  and  however  the 
authorities  may  differ  as  to  the  first, 
they  all  agree  as  to  the  second  point, 
tliat  being  an  indispensable  prerequi- 
site to  the  introduction  of  the  testi- 
mony. Mr.  Parke  relies  upon  this  case 
for  his  assertion  that  there  is  a  distinc- 
tion between  civil  and  criminal  cases  in 
this  particular,  ^fhe  same  opinion  is 
expressed  in  Finn  v.  Commonwealth, 
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5  Randolph,  701 ;  though  the  ques- 
tion there  was,  whether  the  testimony 
was  admissible  where  the  witness 
was  absent.  In  Crary  v.  Spragne,  12 
Wend.  41,  Judge  Nelson,  who  deliv- 
ered the  opinion  of  the  court,  while 
he  admits  it  is  questioned  by  high  au- 
thority, and  cites  Hawkins  and  Parke, 
states  his  own  opinion,  that  the  testi- 
mony is  admissible  in  criminal  cases. 
In  The  People  v.  Newman,  5  Hill,  295, 
while  deciding  that  nothing  but  the 
death  of  the  witness  would  authorize 
the  admission  of  such  testimony  under 
the  law  of  New  York,  the  court  say,  if 
the  rule  were  otherwise  in  civil  cases, 
they  thought  it  ought  not  to  be  applied 
to  criminal  proceedings.  And  they 
distinctly  waive  the  question  whether 
it  would  be  allowed  at  all  in  criminal 
cases  if  the  witnesses  were  dead.  The 
Commonwealth  t;.  Richards,  18  Pick. 
R.  484,  was  a  case  very  much  like  this : 
A  witness  who  had  testified  against  the 
defendant  at  a  preliminary  examina- 
tion before  a  magistrate,  having  died, 
witnesses  were  called  to  state  what  the 
deceased  witness  had  sworn  at  the 
examination.  They  were  permitted  to 
testify,  and  the  case  went  to  the 
supreme  court  of  Massachusetts  on 
this  and  another  point.  It  was  like 
this,  —  a  case  of  an  offence  which  was 
investigated  in  the  first  place  before  an 
officer,  and  the  party  was  afterwards 
indicted  for  the  same  offence.  The 
case  was  reversed,  as  we  shall  presently 
see,  on  another  ground,  but  the  court 
examined  at  some  length  the  authori- 
ties, for  the  purpose  of  ascertaining 
whether  there  is  any  distinction  in  this 
particular  between  civil  and  criminal 
proceedings,  and  came  to  the  conclu- 
sion that  there  is  none. 

"In  The  United  States  r.  Wood,  8 
Washing.  C.  C.  R.  440,  which,  like 
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be  correct  in  substance,  although  the  counsel  does  not  recollect 
the  testimony  independent  of  his  notes,  a^  The  better  opinion 
seems  to  be,  that  it  is  sufficient  to  prove  the  substance  of 
what  the  deceased  witness  said,  provided  the  material  particu- 
lars are  stated  ;i/  though  it  has  been  sometimes  held  that  unless 


this,  was  a  case  of  robbing  the  mail, 
though  the  testimony  was  rejected  be- 
cause the  precise  words  could  not  be 
given,  no  allusion  whatever  is  made 
to  any  difference  between  civil  and 
criminal  cases.  The  King  r.  Joliffe, 
4  T.  R,  290,  in  which  Lord  Kenyon 
used  these  words  in  relation  to  the 
rule  which  has  been  since  so  often 
quoted,  was  a  criminal  information, 
and  he  speaks  of  no  distinction.  Most 
of  the  modern  elementary  writers,  — 
Phillips,  Starkie,  Boscoe,  and  Green- 
leaf, —  advert  to  the  rule  as  one  of 
general  application  in  all  cases.  And 
Russell,  particularly,  in  his  valuable 
little  treatise  on  the  Law  of  Evidence, 
which  he  has  added  to  his  work  on 
Crimes,  says  expressly  the  rule  applies 
to  criminal  prosecutions.  2  Buss.  683. 
By  the  statutes  of  Philip  &  Mary, 
magistrates  were  directed  and  re- 
quired to  take  the  depositions  of  wit- 
nesses in  certain  criminal  cases;  and 
it  has  always  been  held,  under  these 
English  statutes,  that  if  the  defend- 
ant were  present  at  the  taking  of  the 
deposition,  and  the  witness  were  dead, 
it  might  be  read  on  the  trial  as  evi- 
dence. And  yet  there  was  nothing  in 
the  statutes  from  which  it  could  be 
inferred  that  depositions  were  to  be 
received  as  evidence.  But  the  law 
having  sanctioned  them,  it  seems  they 
became  admissible  upon  general  prin- 
ciples, provided  the  defendant  was 
present,  had  the  liberty  to  cross-ex- 
amine, and  the  witness  was  dead. 
See  note  to  the  case  of  Rex  v.  Smith, 
2  Starkie  R.  208 ;  8  Eng.  Com.  Law 
R.  3 1 6,  sect.  6.  These  statutes  require 
the  magistrate  to  take  the  examina- 


tion, as  well  of  the  prisoner  as  of  the 
witnesses,  in  writing ;  still,  if  this  was 
not  done,  it  seems  to  have  been  the 
practice  to  admit  the  statements  of 
the  defendant  and  witnesses ;  though 
if  the  examination  were  reduced  to 
writing,  that  must  be  produced.  Rex 
V.  Fearshire,  1  Leach,  202;  Rex  v, 
Jacob,  1  Leach,  309 ;  Rex  r.  Lambe, 
2  Leach,  552. 

*'  By  the  acts  of  congress,  the  offi- 
cers before  whom  the  persons  charged 
with  the  commission  of  offence  are 
taken,  have  the  right  to  allow  bail. 
This  implies  the  power  to  examine  the 
facts  of  the  case,  to  ascertain  whether 
the  party  shall  be  discharged,  commit- 
ted, or  admitted  to  bail.  The  law 
does  not  require  that  the  examination 
shall  be  reduced  to  writing.  It  was 
not  done  in  this  case.  As  a  matter 
of  practice,  however,  it  is  frequently 
done,  and  generally  it  is  desirable 
that  it  should  be.  See  the  authorities 
collected  in  2  Cowen  &  Hill's  notes  to 
Phil.  Ev.  571,  or  note  437,  where  the 
opinion  is  expressed  in  a  criminal  the 
same  as  in  a  civil  proceeding."  U.  S. 
V,  Macomb,  6  McL.  C.  C.  R.  pp.  288  to 
291. 

x^  Rhine  v.  Robinson,  27  Penn. 
State  R.  30 ;  Jones  v.  Ward,  3  Jones 
Law  (N.  C),  24. 

y  U.  S.  V.  Macomb,  5  McLean  C. 
C.  R.  287;  Finn  v.  Com.  5  Rand.  701; 
2  Russ.  on  Cr.  683 ;  Cornell  v.  Green, 
10  S.  &  R.  14;  U.  S.  V.  White,  5 
Cranch  C.  C.  R.  457  ;  Chess  v.  Chess, 
17  S.  &  R.  409;  Gildersleeve  t;.  Cai*a- 
way,  10  Ala.  260 ;  Wagers  v,  Dickey, 
17  Ohio,  439  ;  Marshall  v.  Adams,  11 
Illinois,  37;  Jones  v.  Ward,  3  Jones 
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the  precise  words  could  be  given,  the  testimony  would  be  re- 
jected, y^ 

It  is  necessary  in  such  case,  it  has  been  said  in  Ohio,  that  the 
statements  of  the  deceased  witness  at  the  first  trial  shoidd  have 
been  under  oath,  in  an  issue  between  the  same  parties  and  on 
the  same  matter,  and  where  the  party  accused  could  cross-ex- 
amine ;  and  also,  that  the  matter  sworn  to  by  the  deceased  wit- 
ness should  be  related  in  all  its  material  parts,  in  the  order  in 
which  it  was  given,  so  far  as  it  is  necessary  to  a  correct  under- 
standing of  it.  z  In  the  same  state  it  is  said  that  the  question 
whether  all  had  been  sworn  to  which  a  deceased  witness  testified 
at  a  former  trial  in  a  criminal  case,  is  properly  within  the  province 
of  the  jury,  and  is  preliminary  to  the  consideration  of  such  evi- 
dence. When  it  is  evident  that  certain  matters  have  been  omit- 
ted in  giving  the  evidence  of  a  deceased  witness,  by  a  person  who 
professes  to  give  the  substance  of  all  the  statements  sworn  to  by 
a  deceased  witness,  the  evidence  of  such  person  will  not  be  re- 
jected, if  the  jury  are  satisfied  that,  in  connection  with  the  testi- 
mony of  others,  they  have  the  substance  of  all  the  evidence  given 
by  deceased  witness  at  the  former  trial,  z^  It  is  not  necessary 
therefore  that  the  testimony  should  all  be  proved  by  a  single 
witness,  a 

Where  a  witness,  in  behalf  of  the  state,  is  detained  from  court 
at  the  trial,  by  the  procurement  of  the  accused,  the  memorandum 
made  by  the  committing  magistrate  of  the  witness'  testimony  be- 
fore him  may  be  read  in  evidence,  a^  But  mere  absence  by  the 
witness  from  the  jurisdiction  is  not  sufficient  to  enable  his  former 
testimony  to  be  read,  c? 

Law  (N.  C),  24;  Rhine  v,  Bobinson,        z  Sammons  v.  State,  5  Ohio  (N. 

27    Penn.   St.    R.   39 ;    Rivereau   v,  S.),  S25. 
St.    Ament,  8   Greene  (Iowa),  118;        «!  Ibid. 
Summons  v.  State,  5   Ohio  (N.  S.),        a  Ibid. 

825.  a^  Williams  v.  State,  19  Geo.  402; 

y^  R.  V.  Joliffe,  4  T.  R.  290 ;  Wil-  State  t>.  Houser,  26  Mo.  (5  Jones) 

bur  V.  Seldcn,  6  Cowen,  162  ;  Com.  v.  431. 

Richards,  18  Pick.  434;   Warren   v.        a^  Summons  v.  State,  5  Ohio  St  (N. 

Nichols,  6  Mete.  261 ;  Ephraims  v,  S.)  525 ;  U.  S.  o.  Macomb,  ul  tupra ; 

Murdock,  7  Blackf.  10.  Kendrick  v.  State,  10  Humph.  479. 
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3.   Where  the  Indictment  charges  a  Common  and  Gross  Offence^ 

e.  ff.  Nuisance* 

§  668.  Where  an  offence  is  laid  generally  in  the  indictment, 
as  where  the  defendant  is  charged  as  a  common  barrator,  or  a 
common  scold,  or  as  keeping  a  common  gaming-house,  or  dis- 
orderly house,  evidence  of  general  reputation  is  not  admissible, 
it  being  necessary  to  sustain  the  indictment  that  the  particular 
facts  which  constitute  the  offence  should  be  proved,  b  Thus 
upon  the  trial  of  one  indicted  as  a  common  gambler,  evidence 
that  he  was  and  is  by  reputation  "  a  common  gambler,"  is  not 
admissible ;  his  acts,  not  his  character,  are  to  be  shown.5^  And 
so,  on  an  indictment  for  fornication,  general  reputation  in  the 
neighborhood,  that  the  defendant  lived  in  fornication  with  a 
woman,  is  inadmissible,  c  But  it  is  admissible  to  prove  the 
bad  character  of  the  women  haunting  an  alleged  house  of  ill- 
fame,  d 

IV.  DYING  DECLARATIONS. 


1.  Must  be  made  under  ▲  skmsb  of  im- 
pending DISSOLUTION,  §  669. 

2.  OnLT  ADMISSIBLE  WHEN  DEATH  IS  THE 
BUBJBCrr  OF  THE  CHABGE,  §  676. 

3.  Admissible    by     husband    against 

WIFE,  and  vice  YERSAi  §  676. 

4.  The  deceased  must  have  been  com- 
petent AS  A  witness,  §  677. 

5.  The  evidence  must  have  been  ad- 


missible   HAD    the    deceased     BEEN 
SWORN,  §  678. 

6.  When   part  of  the   res  oESTiE,  § 
680. 

7.  Admissibility  is  for  the  court,  § 
681. 

8.  How  TO  BE  EXAMINED  AND  IMPEACHED, 

§  682. 

9.  When  in  prisoner's  favor,  §  682  a. 


1.  Must  be  made  under  a  Sense  of  Impending  Dissolution. 

§  669.  The  dying  declarations  of  a  person  who  expects  to  die, 
respecting  the  circumstances  under  which  he  received  a  mortal 
injury,  are  constantly  admitted  in  criminal  prosecutions,  where 
the  death  is  the  subject  of  criminal  inquiry ;  (1)  though  the  pros- 
ecution be  for  manslaughter ;  d^  (2)  though  the  accused  was 
not  present  when  they  were  made,  and  had  no  opportunity  for 
cross-examination ;  e  and  (3)  against  or  in  favor  of  the  party 


h  Com.  V.  Stewart,  1  S.  &  R.  842 ; 
Archb.  C.  P.  105 ;  see  R.  v.  Rogier,  1 
B.  &  C.  272;  2  D.  &  R.  481;  post, 
§  2888,  2394. 

h^  Com.  V.  Hopkins,  2  Dana,  418. 

c  Overstreet  v.  State,  8  How.  Miss. 
828. 

VOL.  I.—  37 


d  Clementine  v.  State,  14  Mo.  112. 

cP  State  V.  Hanna,  10  La.  An.  R, 
131. 

e  See  1  Phil.  Ev.  223 ;  I  Stark.  Ev. 
101 ;  People  v.  Green,  1  Denio,  614 ; 
1  Park  C.  C.  11 ;  State  v.  Brunette, 
13  La.  An.  45. 
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charged  with  the  death./  For  it  is  considered  that  when  an 
individual  is  in  constant  expectation  of  immediate  death,  all 
temptation  to  falsehood,  either  of  interest,  hope,  or  fear,  will  be 
removed,  and  the  awful  nature  of  his  situation  will  be  presumed 
to  impress  him  as  strongly  with  the  necessity  of  a  strict  ad- 
herence to  truth  as  the  most  solemn  obligation  of  an  oath 
administered  in  a  court  of  justice,  g  When  every  hope  of  this 
world  is  gone,  when  every  motive  to  falsehood  is  silenced,  and 
the  mind  is  induced  by  the  most  powerful  considerations  to  speak 
the  truth,  a  situation  so  solemn  and  awful  is  considered  by  the 
law  as  creating  the  most  impressive  of  sanctions,  h 

Evidence  does  not  conflict  with  provision  of  constitution.  —  The 
constitutional  provision,  that  the  accused  shall  be  confronted  by 
the  witnesses  against  him,  does  not  abrogate  the  common  law 
principle  that  the  declarations  in  extremis  of  the  murdered  per- 
son, in  such  cases,  are  admissible  in  evidence,  i 

§  670.  Questions  to  which  dying  declarations  are  resinneted.  — 
Dying  declarations  are  admitted  from  the  necessity  of  the  case, 
to  identify  the  prisoner,  and  to  establish  the  circumstances  of  the 
res  gestce^ov  to  show  transactions  from  which  the  death  results; 
when  they  relate  to  former  and  distinct  transactions,  they  do  not 
come  within  the  principle  of  necessity,  i^  Therefore,  it  seems 
that  dying  declarations  by  a  party  that  the  prisoner  had,  two  or 
three  times  previously,  attempted  to  kill  him,  are  not  admis- 
sible, y  And  so  when  they  go  to  show  old  malice  on  part  of  the 
prisoner  to  the  deceased./^  Yet  it  is  competent  to  detail  col- 
lateral remarks,  on  the  part  of  the  declarant,  made  at  the  time 

/  R.  V.  Scaife,  1  M.  &  Rob.  561.;  t  Woodsides  t;.  State,  2  How.  Miss. 

U.  S.  V.  Taylor,  4   Cranch  C.  C.  R.  R.  666 ;  Anthony  v.  Stot*,  1  Meig«, 

338.  266;  Campbell  v.  State,  11  Georgia, 

g  1  Leach,  602 ;  1  Gilb.  Erid.  280;  366;  Robbins  v.  State,  8  Ohio  St.  R. 

1   Chit.  C.  L.  668,  669 ;  Com.  v.  Mur-  (N.  S.)  181 ;  State  v.  Nash,  7  Iowa, 

ray,  2  Ashm.  42 ;  Com.  v.  Williams,  347  ;  Miller  v,  SUte,  25  Wise.  884. 

Ibid.  69  ;  State  r.  Nash,  7  Iowa,  347 ;  t*  R.  v.  Mead,  2  B.  &  C.  605 ;  R.  v. 

State  V.  Scott,  12  La.  An.  R.  274;  Hind,  Bell  C.  C.  253;  8  Cox  C.  C. 

Donelly  v.   State,  2  Dutch.  (N.  J.)  300;  Johnson  r.  State,  17  Alab.  618; 

463;  Walston  v.  Com.  16   B.  Monr.  Ben  v.  State,  87  Alab.  103;  State  v. 

15 ;  People  v.  Lee,  17  Cal.  76  ;  Peo-  Shelton,  2  Jones  N.  C.  860. 

pie  r.  Ybarra,  17  Cal.  166  ;  Benavides  j  Nelson  v.  State.  7  Humph.  542. 

r.  State,  31  Texas,  579;  Hill  t?.  State,  j^  Mose  v.   State,   85   Alab.  421; 

41  Ga.  484.  though  see  Donelly  v.  State,  2  Dutcher 

7t  Dunn  v.  State,  2  Pike,  229.  (N.  J.),  463,  601. " 
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of  the  uttering  of  the  dedarations  as  to  the  homicide,  when 
such  collateral  declarations  tend  to  sustain  the  declarant's  mental 
capacity.  Thus  in  a  case  in  the  supreme  court  of  New  Jersey, 
in  1857,  Chief  Justice  Green  said :  ^'  If  it  be  true,  as  was  proved 
by  experts  called  by  the  defence,  that  the  injury  sustained  by 
the  deceased  was  calculated  to  derange  the  mental  faculties,  it 
was  competent  for  the  state  to  meet  the  objection  in  limine ^  and 
to  show  by  his  acta  and  words,  that  he  was  laboring  under  no 
hallucination,  and  that  his  mental  faculties  were  unimpaired."  j^ 

Declarations  of  A.  as  to  J5.'«  death.  —  Whether,  when  both  A. 
and  B.  were  mortally  wounded  in  the  same  affray,  the  dying 
declarations  of  A.  are  inadmissible  on  the  trial  of  C.  for  killing 
B.,  has  been  the  subject  of  some  conflict  of  opinion.  The  ad- 
missibility of  such  declarations  has  been  affirmed  in  Louisiana,  y^ 
but  elsewhere,  and  with  good  reason  denied,  y*  For,  if  the  re- 
striction, confining  such  declarations  to  the  utterances  of  the 
party  whose  death  is  charged  in  an  indictment,  be  removed  to 
this  extent,  it  would  render  admissible  the  dying  declarations 
of  all  persons  whose  death  occurred  in  the  same  general  tran- 
saction as  that  in  which  the  deceased  died.  The  cases  just 
noticed  were  those  of  comparatively  small  affrays.  We  could 
not,  however,  stop  here.  The  dying  declarations  of  persons 
killed  in  great  as  well  as  in  little  riots,  would  become  competent 
testimony ;  and,  in  prosecutions  for  riotous  homicide,  the  case 
would  be  flooded  by  the  last  words  of  men  who,  from  their  par- 
ticipation in  the  common  excitement,  are  almost  the  last  who 
should  be  received  as  witnesses  without  the  solemnity  of  a  trial, 
or  the  criticism  of  a  cross-examination.  For  it  should  be  re- 
membered that  the  agonies  of  death,  while  they  often  bring 
gravity  and  conscientious  carefulness  to  persons  dying  under  a 
solitary  and  exceptional  blow,  tend  only  to  intensify  the  parti- 
san sympathies  of  those  sacrificed  with  others,  as  they  sup- 
pose, on  behalf  of  a  common  cause  in  whose  passions  they  are 
steeped. 

§  671.  Cases  in  which  such  declarations  have  been  held  admis- 
sible.—  Dying  declarations,  however,  are  not  admissible  unless 
it  appear  to  the  court  that  they  were  made  under  a  sense  of 

fi  Donclly  v.  State,  2  Dutcher,  496.  227  ;  see  Hudson  t7.  State,  S  Cold. 
fi  State  v.  Wilson,  23  La.  An.  558.  (Tenn.)  355 ;  Hackett  v.  People,  54 
y<  State   V,  Fitzhugh,    2    Oregon,     Barb.  870 ;  post,  §  676. 
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impending  dissolution,  k  and  a  consciousness  of  the  awful  occa- 
sion, I  though  the  principle  is  not  afiFected  by  the  fact  that  death 
did  not  ensue  until  a  considerable  time  aiter  the  declarations 
were  made,  m  Where  the  party  expressed  an  opinion  that  she 
should  not  recover,  and  made  a  declaration  at  that  time,  but  after- 
wards, on  the  same  day,  asked  a  person  whether  he  thought  she 
would  "  rise  again,'*  it  was  held  that  this  showed  such  a  hope 
of  recovery  as  rendered  the  previous  declaration  inadmissible,  n 
But  it  is  not  necessary  to  prove  expressions  implying  apprehen- 
sion of  immediate  danger,  if  it  be  clear  that  the  party  does  not 
expect  to  survive  the  injury,  o  which  may  be  collected  from  the 
general  circumstances  of  his  condition  ;o^  as  when  the  party 
was  a  member  of  the  Romish  Church,  and  had  confessed,  be^i 
absolved,  and  received  extreme  unction,  before  making  the  dec- 
laration. |7  * 


k  R.  V.  Woodcock,  1  Leach,  600 ; 
R.  ».  Welburn,  1  East's  P.  C.  858; 
R.  17.  Van  Butchell,  8  C.  &  P.  629; 
Com.  V,  Williams,  2  Ashmead,  69; 
1  Greenl.  on  Ev.  §  158 ;  2  Russ.  on 
Cr.  752;  Hill's  case,  2  Grat.  594; 
Nelson  v.  State,  7  Humph.  542;  Moore 
r.  State,  12  Ala.  764;  Brakefield  v. 
State,  1  Sneed,  215;  Starkey  v.  Peo- 
ple, 17  111.  17;  Robbins  v.  State,  8 
Ohio  St.  R.  (N.  S.)  181;. Brown  v. 
State,  82  Miss.  (3  Georg.)  488;  Kil- 
Patrick  v.  Com.  7  Casey,  198;  Com. 
V.  Densmore,  12  Allen,  535 ;  Dixon  v. 
State,  13  Flor.  636  ;  Com.  t;.  Britton, 
1  Legal  Gaz.  R.  518  ;  State  v.  Simon, 
50  Mo.  370.  In  marked  divergence 
from  the  position  here  expressed  is  an 
English  nisi  prius  decision  by  Quain, 
J.,  in  1872,  admitting,  in  a  capital 
case,  in  which  the  defendant  was  af- 
terwards executed,  the  declarations  of 
the  deceased,  the  defendant's  wife, 
made  in  her  husband's  absence  a 
week  before  the  time  when  her  hus- 
band had  threatened  her  life.  R.  v. 
Edwards,  12  Cox  C.  C.  230;  see  post, 
§680. 

I  R.  V.  Pike,  8  C.  &  P.  598;  R.  v. 
Crockett,  4  C.  &  P.  544 ;  R.  v.  Hay- 
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ward,  6  C.  &  P.  157 ;  R.  v.  Spilsbury, 
7  C.  &  P.  187  ;  Montgomery  v.  State, 
11  Ohio,  424  ;  Sute  r.  Poll,  1  Hawks, 
442 ;  Dunn  v.  Sute,  2  Pike,  229 ;  R. 
t;.  Whitworth,  1  F.  &  F.  882 ;  R.  r. 
Forester,  4  F.  &  F.  857 ;  S.  C.  10  Cox 
C.  C.  868 ;  R.  v.  Mackay,  11  Cox  C 
C.  148. 

m  R.  V.  Mosley,  1  Moody,  97;  2 
Russ.  on  Crimes,  757.  See  post,  § 
674. 

n  R.  V.  Fagent,  7  C.  &  P.  238 ;  S. 
P.  State  V.  Center,  35  Vermont,  878. 

0  R.  V.  Bonner,  6  C.  &  P.  386; 
Dunn  V,  State,  2  Pike,  229  ;  1  East  P. 
C.  885;  R.  V.  Dingier,  2  Leach,  561; 
Anthony  v.  State,  1  Meigs  R.  265; 
People  V,  Grunzig,  1  Parker  C.  299; 
People  V.  Knickerbocker,  Ibid.  302; 
Hill's  case,  2  Gratt.  594;  Nelson  v. 
State,  7  Humph.  542  ;  Brakefield  r. 
State,  1  Sneed  (Tenn.),  215 ;  Morgan 
r.  People,  31  Ind.  193  ;  People  t;.  Per- 
r>',  8  Abbott,  N.  Y.  Pr.  R.  (N.  S.)  27 ; 
2  Russ.  on  Crimes,   761. 

oi  Eilpatrick  v.  Com.  7  Casey,  198; 
Murphy  v.  People,  37  Illinois,  447. 

p  Com.  V,  Williams,  2  Ashmead. 
69  ;  R.  t7.  Minton,  1  M'Naily,  386 ;  see 
Murphy  v.  People,  37  Dl.  447. 
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The  mere  fact  that  a  n^ro,  after  receiying  his  mortal  wound, 
was  heard  to  cry  out,  "  O  my  people,"  is  not  alone  sufficient 
evidence  of  the  expectation  of  immediate  death,  to  authorize  the 
admission  of  his  declarations,  q 

§  672.  A  boy,  between  ten  and  eleven  years  of  age,  was  mor- 
tally wounded,  and  died  next  day.  On  tiie  evening  of  the  day 
on  which  he  was  wounded,  he  was  told  by  a  sui^on  that  he 
could  not  recover.  The  boy  made  no  reply,  but  appeared  de- 
jected. It  appeared  from  his  answers  to  questions  put  to  him, 
that  he  was  aware  that  he  would  be  punished  hereafter  if  he  said 
what  was  not  true ;  and  under  the  circumstances  his  declarations 
were  held  within  the  rule,  r 

But  in  a  case  of  murder,  it  appeared  that,  two  days  before  the 
death  of  the  deceased,  the  surgeon  told  her  that  she  was  in  a 
very  precarious  state,  and  that, 'on  the  day  before  her  death, 
when  she  had  become  much  worse,  she  said  to  the  surgeon  that 
she  found  herself  growing  worse,  and  that  she  had  been  in  hopes 
she  would  have  got  better,  but,  as  she  was  getting  worse,  she 
thought  it  her  duty  to  mention  what  had  taken  place.  Immedi- 
ately after  this  she  made  a  statement,  which  was  considered  not 
receivable  in  evidence,  as  a  declaration  in  articvtlo  mortis^  as  it 
did  not  sufficiently  appear  that,  at  the  making  of  it,  the  deceased 
was  without  hope  of  recovery,  s 

§  673.  In  a  case  before  the  twelve  judges,^  it  was  held  thai 
the  declarations  of  the  deceased,  made  on  the  day  he  was 
wounded,  and  when  he  believed  he  should  not  recover,  were 
evidence,  although  he  did  not  die  till  eleven  days  after,  and 
although  the  surgeon  did  not  think  his  case  hopeless,  and  con- 
tinued to  tell  him  so  till  the  day  of  his  death.  So  where  the 
party,  being  confined  to  his  bed,  said  to  his  surgeon,  ^^I  am 
afraid,  doctor,  I  shall  never  recover;"  and  in  another,  where 
the  surgeon  having  said,  "  You  are  in  great  danger,"  the  party 
replied,  "I  fear  I  am;"  declarations  subsequently  made  were 
admitted.  1^  On  the  other  hand,  where  t;  the  deceased  asked 
his  surgeon  if  the  wound  was  necessarily  mortal ;  and  on  being 
told  that  recovery  was  just  possible,  and  that  there  had  been  an 

q  I^wis  V.  State,  9  S.  &  M.  115.  u  R.  v.  Craven,  1  Lewin  C.  C.  77 ; 

r  R.V.  Perkins,  9  C.  &  P.  895.  R.  v.  Simpson,  1  Lewin  C.  C.  78. 

*  R.  V.  Mcgson,  9  C.  &  P.  418.  t;  R.  v.  Christie,  Car.  C.  L.  282,  O. 

t  R.  V.  Mosley,  1  Moody,  97.  B.  1821. 
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instance  where  a  person  had  recoyered  after  such  a  wound,  he 
said,  ^^I  am  satisfied;"  and  after  this  he  made  a  statement. 
The  statement  was  held  by  Abbott,  C.  J.,  and  Park,  J.,  to  be 
inadmissible  as  a  declaration  in  artictdo  mortis^  as  it  did  not 
appear  that  the  deceased  thought  himself  at  the  point  of  death ; 
for,  being  told  that  the  wound  was  not  necessarily  mortal,  he 
might  still  have  had  hope  of  recovery.  And  where  the  only 
evidence  of  the  dying  man  being  aware  of  his  situation  con- 
sisted in  his  saying  ^^he  should  never  recover/'  it  was  held 
insufficient,  fi^ 

But  a  dying  declaration  cannot  be  admitted  by  the  judge 
merely  from  his  own  notion  of  the  nature  of  the  wound  as  de- 
scribed (without  any  evidence  that  the  deceased,  at  that  time, 
believed  himself  about  to  die),  unless,  at  all  events,  it  is  shown  to 
have  been  such  as  must  necessarily  have  caused  death  in  a  short 
time,  and  such  as  all  men  reasonably  would  suppose  to  be  so,  and 
unless  it  may  be  inferred  that  the  deceased  shared  this  view,  w^ 

If  the  declarant  conceives  himself  to  be  past  recovery,  this  is 
enough,  although  the  surgeon  attending  him  may  believe  him  tx> 
be  progressing  favorably.  t(?' 

A  statement  concluded  with  these  words :  "  I  have  made  this 
statement  believing  I  shall  not  recover ;  "  at  the  time  it  was 
made  the  deceased  was  in  such  a  state  that  his  death  must 
speedily  follow;  and  he  died  seven  days  afterwards.  But  it 
appeared,  also,  that  shortly  before  he  made  the  declaration  he 
had  said  to  a  constable,  who  asked  him  how  he  was,  ^^  I  have 
seen  Mr.  Booker,  the  sui-geon,  to-day,  and  he  has  given  me  some 
little  hope  that  I  am  better ;  but  I  do  not  myself  think  I  shall 
ultimately  itecover.*'  Afterwards,  on  thft  same  occasion,  he  said 
he  could  not  recover.  It  was  held  that  there  was  sufficient  evi- 
dence that  the  statement  was  made  under  a  consciousness  of  im- 
pending death  to  justify  its  reception  in  evidence,  tc^ 

§  674.  In  New  York,  it  has  been  laid  down  in  a  circuit  court 
that  dying  declarations  should  not  be  excluded  in  all  cases 
where  there  is  a  faint  and  lingering  hope  of  recovery,  x    But 

w  R  r.  Van  Butchell,  8  C.  &  P.  w«  R.  v,  Reany,  40  Eng.  Law  &  Eq. 

631 ;  see  also  People  v.  Robinson,  2  552 ;  Dears.  &  B.  151 ;  7  Cox  C.  C. 

Parker  C.  R.  286.  209. 

toi  R,  V.  Clear}',  2  F.  &  F.  850.  x  People  v.  Anderson,  2  Wheel  C 

to^  R.  V.  Peel,  2  F.  &  F.  21.  C.  898. 
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such  a  relaxation  of  the  rule  is  without  precedent,  and  though 
perhaps  a  case  might  arise  where  the  fact  that  the  deceased 
entertained,  at  a  particular  moment,  a  fugitive  and  transient 
hope,  would  not  exclude  the  evidence,  yet  it  is  best  to  take  the 
rule  without  qualification,  and  to  hold  that  the  expression  of  the 
hope  excludes.^ 

As  has  been  seen,  the  fact  of  the  declarations  not  being  made 
immediately  previous  to  death,  does  not  exclude  them,  provided 
the  deceased  was  conscious  at  the  time  he  was  in  a  dying  situa- 
tion, z 

Where  the  deceased  said  on  the  evening  before  the  morning 
of  her  death,  ^^  Mr.  F.  has  killed  me,"  and  about  the  same  time, 
"  I  am  dead ;  Mr.  F.  has  killed  me,"  it  was  held  that  the  dec- 
larations were  admissible,  a 

A  magistrate's  clerk  administered  an  oath  to  a  dying  person, 
and  she  made  a  statement.  He  asked  her  if  she  felt  she  was 
likely  to  die?  She  saifl,  "I  think  so."  He  said,  "Why?" 
She  repKed,  "  From  the  shortness  of  my  breath."  He  said,  "  Is 
it  with  the  fear  of  death  before  you  that  you  make  these  state- 
ments ?  "  and  added  :  "  Have  you  any  present  hope  of  your  re- 
covery ?  "  She  said,  "  None."  He  then  proceeded  to  write  out 
the  deposition,  and  when  finished  read  it  to  her,  and  asked  her  to 
correct  any  mistake  that  he  might  have  made.  She  said,  "  No 
hope,  at  present,  of  my  recovery,"  and  he  then  inserted  those 
words :  It  was  held,  that  the  declaration  was  inadmissible,  as 
the  words  "  at  present,"  introduced  by  the  deceased,  were  a 
qualification  of  her  previous  statement  that  she  had  no  hope  of 
recovery,  h 

Such  declarations  are  to  be  viewed  as  admissibly,  although 
the  declarant  did  not,  at  the  time  of  making  them,  believe  he  was 
about  to  die,  if  he  subsequently  referred  to  them,  and  affirmed 
their  truth  at  a  time  when  he  knew  he  was  dying,  c 

2.  Only  admissible  when  Death  is  the  Subject  of  the  Charge. 
§  675.  The  declarations  are  only  admissible  where  the  death 

V  Jackson  v.  Com.  19  Grattan,  656;    dence,  §  158;  McDaniel  v.  State,  8   S. 
State  V.  Moody,  2  Haywood,  81.  &  M.  490. 

«  R.  r.  Mosley,  1  Moody,  97 ;  State  a  State  t?.  Freeman,  1  Speers,  57. 
V.  Poll,  1  Hawks,  442;  Com.  v;  Cooper,  b  R.  v.  Jenkins,  U  Cox  C.  C.  250. 
5   Allen,  495 ;  1    Greenleaf  on  £vi-        c  R.  v.  Steel,  12  Cox  C.  C.  168  ; 

Young  V.  Com.  6  Bush  (Ky.),  312. 
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is  the  subject  of  the  charge,  and  the  ciTcum8tance&  of  the  death 
are  the  subject  of  the  declaration,  d  Thus,  in  a  case  where  the 
prisoner  was  indicted  for  administering  sayin  to  a  woman  pr^- 
nant,  but  not  quick  with  child,  with  attempt  to  procure  abortion; 
evidence  of  the  dying  declarations  of  the  woman  was  rejected, 
the  judge  observing  that,  although  the  declarations  might  relate 
to  the  cause  of  the  death,  still  such  declarations  were  admissible 
in  those  cases  alone  where  the  death  of  the  party  was  the  sub- 
ject of  inquiry,  e  In  another  case,/  the  defendant  having  been 
convicted  of  perjury,  a  rule  nin  for  a  new  trial  was  obtained ; 
whilst  that  was  pending,  the  defendant.  Mead,  shot  the  prose- 
cutor, Liaw ;  and,  on  showing  cause  against  the  rule,  an  affidavit 
was  tendered  of  the  dying  declaration  of  the  latter  as  to  the 
transaction  out  of  which  the  prosecution  for  perjury  arose,  but 
the  court,  for  the  same  reason,  held  that  it  could  not  be  read. 
So,  in  trials  for  robbery,  the  dying  declarations  of  the  party 
robbed  are  rejected.^  In  Wright  v.  Littler,  A  however,  the  dec- 
larations of  subscribing  witnesses,  confessing  the  forgery  of  a 
deed,  were  admitted  ;t  but  in  Sutton  v,  Ridgway,/  Abbott,  C. 
J.,  says  that  the  cases  cited,  viz.,  those  of  the  deceased  persons, 
in  cases  of  murder  or  manslaughter,  or  subscribing  witnesses  to 
deeds,  confessing  the  deeds  to  be  forged,  are  the  only  exceptions 
to  the  general  rule  of  not  receiving  evidence  unless  upon  oath, 
and  with  the  opportunity  of  a  cross-examination ;  and  Bayley,  J., 
observes,  that  the  declarations  admitted  in  the  case  of  Aveson  t;. 
Kinnaird  were  part  of  the  res  gestce.  The  present  rule  is  to  ex- 
clude dying  declarations  in  all  civil  issues  not  merely  as  second- 
ary, but  as  opening  great  temptation  to  fraud,  k    We  may  there- 

d  Ante,  §  671;  2  Russ.  on  Crimes,  see  also  Wilson  v.  Bocrem,  15  Johns. 

761  ;  SUte  v.  Sfaelton,  2  Jones  (Law),  286 ;  R.  v.  Hind,  8  Cox  C.  C.  300 ; 

N,  C.  360 ;  Hudson  v.  State,  8  Cold.  R.  t7.  Newton,  1   F.  &  F.    641 ;  see 

(Tenn.)  365;  Hackett  r.  People,  64  Wooten  v,  Wilkins,  39  Ga.  223. 
Barbour,  370.  This  principle  is  recog-        /  R.  t?.  Mead,  2  B.  &  C.  605 ;  4  D. 

nized  in  Stobart  v.  Dryden,  1  M.  &  W.  &  R.  120,  S.  C. 
615,  626.      It  is  also  incidentally  dis-        g  1  Phil.  Ev.  225;  R.  v.  Lloyd,  4 

cussed  ante,  §  670.     As  also  establish-  C.  &  P.  233 ;  see  R.  v.  Baker,  2  M.  & 

ing  this  point  may  be  consulted  R.  v.  Rob.  53 ;  1  Green,  156,  n.  2.  * 

Jenkins,  L.  R,  1  C.  C.  192  — Kelly,        h  3  Burr.  1244. 
C.  B. ;  Anderson,  in  re,  20  Up.  Can-        t  See  Aveson  v.  Lord  Kinnaird,  6 

nda  Q.    B. — McLean,  J. ;  and  R.  v.  East,  195. 
Peltier,  4  Low.  Canada  R.  3.  j  4  B.  &  Al.  54. 

c  R.  V.  Hutchinson,  2  B.  &  C.  608  n. ;        k  Stobart  v.  Dryden,  1  M.  &  W. 
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fore  hold  that  such  declarations  are  limited  to  crimmal  prosecu- 
tions when  the  subject  matter  of  the  investigation  is  the  declar- 
ant's death ;  k^  and  there  is  sound  reason  in  this,  for  if  the  decla- 
rations of  third  parties  are  introduced  under  this  sanction,  it 
would  be  difficult  to  exclude  them  from  any  collateral  trial  in 
which  they  should  be  offered. 

3.  Admissible  by  Husband  against  Wife^  and  vice  versa. 

§  676.  On  the  trial  of  an  indictment  for  the  murder  of  a  wife 
by  her  husband,  the  declarations  of  the  deceased,  made  in  ex- 
tremis^ as  to  the  cause  of  her  death,  are  competent  evidence 
against  the  prisoner,  I  and  so  are  the  dying  declarations  of  a  hus- 
band against  the  wife,  m 

4.  The  Deceased  must  have  been  competent  as  a  Witness. 

§  677.  Infants.  —  The  dying  party,  to  make  the  declarations 
evidence,  must  have  had  an  idea  of  a  future  state  ;  therefore,  the 
declarations  of  a  dying  child,  of  only  four  years  of  age,  have  been 
held  inadmissible,  n  But  if  the  child  be  of  intelligent  mind,  and 
fully  comprehends  the  nature  of  an  oath,  and  the  consequences  in 
a  future  state  of  telling  a  falsehood,  his  declarations,  made  under 
a  sense  of  impending  dissolution,  are  admissible,  a  Thus,  the 
dying  declarations  of  an  intelligent  child  ten  years  old,  have  been 
admitted,  jp 

Infidels.  —  That  the  deceased  was  a  disbeliever  in  a  future 
state  of  rewards  and  punishments  may,  in  the  lowest  view,  be 
used  to  discredit  his  testimony,  jp^ 

Cases  in  which  the  declarants  mental  capacity  is  in  davht.  — 
T.  being  at  the  point  of  death,  and  conscious  of  her  copdition,  but 
unable  to  speak  articulately,  in  consequence  of  wounds  inflicted 
upon  her  head,  was  asked  whether  it  was  C.  who  inflicted  the 

€15,  626.    See  Mr.  Best's  remarks  in  m  Moore  v.  State,  12  Alabama  R. 

his  treatise  on  Eyidence,  5th  ed.  (1 8  70)  764. 

p.  637.  n  R.  V,  Pike,   8  C.  &  P.   598 ;   2 

k^  State  V.  Fitzhugh,  2  Oregon,  227;  Russ.  on  Crimes,  766. 

see  Hudson  v.  State,  8  Cold.  (Tenn.)  o  2  Russ.  on  Crimes,  765. 

855 ;  Hackett  v.  People,  54  Barbour,  p  '&.  v,  Perkins,  2  M.  C.  C.  185 ; 

870 ;  see  contra.  State  v.  Wilson,  28  S.  C.  9  C.  &  P.  895. 

La.  An.  558 ;  ante,  §  670.  p^  Goodall  v.  State,  1  Oregon,  ^^Z\ 

I  People  V.  Green,  1  Denio,    614  see  post,  §  795. 
Pa.  V.  Stoops,  Addison,  881. 
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wounoLs ;  and,  if  so,  she  was  requested  to  squeeze  the  hand  of  the 
person  making  the  inquiry.  It  was  held,  that  under  all  the  dr- 
cumstances  of  the  case  there  was  proper  evidence  against  C.  for 
the  consideration  of  the  jury ;  they  being  the  judges  of  its  cred- 
ibility, and  of  the  effect  to  be  given  to  it.  p^ 

A  statement  written  by  an  attorney  during  the  night  on  which 
the  deceased  died,  was  held  not  admissible  as  the  dying  declara- 
tions of  the  deceased,  when  it  appeared  that  the  attorney  pro- 
pounded questions  to  him,  which  he  tried  to  answer,  but  was  un- 
able to  do  so  ;  that  his  attendant  friends  then  *^  explained  the 
questions  to  him,  and  made  the  answers,  to  which  he  assented 
only  by  nodding  his  head ; "  that  the  statement,  consisting  of  the 
answers  thus  made,  was,  when  finished,  *'  read  over  to  him  by 
the  attorney,  slowly  and  distinctly,  and  he  signified  his  assent 
thereto  by  nodding  his  head  ; "  that  he  spoke  but  a  few  words 
afterwards,  and  had  frequently  to  be  aroused ;  and  that  be 
seemed,  while  the  statement  was  being  read  to  him,  to  be  in  a 
stupor,  q 

5.  TJie  JEvidence  must  have  been  admUHble  had  the  Deceased  been 

sworn, 

§  678.  Matters  of  opinion  are  inadmissible.  —  Nothing  can  be 
evidence,  in  a  declaration  in  articvlo  mortis^  that  would  not  be  so 
if  the  party  were  sworn.  On  this  rule,  anything  the  murdered 
person,  in  artieulo  mortis^  says  as  to  facts,  is  receivable,  but  not 
what  he  says  as  matter  of  opinion  or  belief,  q^  Hence  the  dec- 
laration, "  It  was  E.  W.  who  shot  me,  though  I  did  not  see  him," 
is  inadmissible,  q^  But  where  in  making  a  dying  declaration  the 
declarant,  in  speaking  of  the  fatal  wound,  said  it  was  done  with- 
out any  provocation  on  his  part,  it  was  held  in  Ohio  that  this 
declaration  was  not  incompetent,  it  relating  to  fact,  not  opinion,  j* 

§  679.  Practice  when  declarations  have  been  reduced  to 
writing.  —  If  the  declaration  of  the  deceased,  at  the  time  of 
his  making  it,  be  reduced  into  writing,  the  written  document 
must  be  given  in  evidence,  and  no  parol  testimony  respect- 

j3^  Com.  V.  Casey,  11  Gush.  (Mass.)  Georg.  478;  Johnson  r.  State,  17  Ala. 

417.  618 ;  Ben  v.  State,  37  Ala.  103;  Whit- 

q  McHugh  V.  State,  81  Alab.  317 ;  ley  v.  State,  88  Ga.  50. 

see  also  Bamett  v.  People,  54  HI.  826.  q*  State  ».  Williams,  68  N.  Car.  62. 

9I  R.  V.  Sellers,  O.  B.  1796,  Car.  ^  Wroe  v.  State,  20  Ohio  State  R. 

C.  L.  233;  McFherson  v.  State,  22  460. 
686 


Digitized  by 


Google 


BOOK  n.]  DYING  DECLARATIONS.  [§  680. 

ing  its  contents  can  be  admitted,  r    And  if  a  declaration,  in 
articvlo  mortis^  be  taken  down  in  writing,  and  signed  by  the 
party  making  it,  the  judge  will  neither  receive  a  copy  of  the 
paper  in  evidence,  nor  will  he  receive  parol  evidence  of  the 
declaration. «    But  where  the  dying  person  repeated  his  declara- 
tion three  several  times  in  the  course  of  the  same  day,  the  fact  of 
its  having  been  committed  to  writing  in  the  presence  of  a  mag- 
istrate, on  the  second  occasion,  will  not,  it  seems,  exclude  parol 
evidence  of  the  others,  where  it  is  not  in  the  power  of  the  prose- 
cutor, at  the  trial,  to  give  that  which  has  been  committed  to 
writing  in  evidence,  t    And  on  one  occasion,  in  Ireland,  in  a  case 
where  the  depositions  of  the  individual,  made  at  the  time  when 
he  thought  himself  dying,  were  taken  down  by  the  magistrate, 
and  not  in  the  presence  of  the  prisoner,  it  being  •bjected  at  the 
trial  that  the  depositions  were  not  pursuant  to  the  statute,  u  the 
magistrate  was  sworn,  and  gave  parol  evidence  of  the  declara- 
tions of  the  deceased,  v     In  this  country,  when  no  statute  exists, 
it  has  been  said  that  such  a  written  statement  is  per  ae  inadmis- 
sible, though  it  may  be  received  as  secondary  evidence,  or  to 
refresh  the  memory  of  the  magistrates^     On  the  other  hand,  a 
deposition  was  received  upon  evidence  that  upon  being  read  to 
the  deceased,  he  said  it  was  ''  as  nigh  right  as  he  could  recollect 
the  circumstances." tt^^     Of  course,  when  the  deposition  is  put  in 
evidence,  the  whole  is  to  be  read,  ufl 

Conviets.  —  At  common  law  the  dying  declarations  of  a  crim- 
inal at  the  scaflEold  wiU  not  be  admissible,  because  his  oath  could 
no  longer  have  been  received  in  a  court  of  justice,  after  his  blood 
is  corrupted,  x 

6.   JVhen  Part  of  the  res  gestce, 
§  680.  Where  the  declarations  of  the  injured  party  are  part  of 
the  res  gestce^  they  are  admissible  without  proof  of  a  conscious- 
ness of  approaching  death  \y  but  such  is  not  the  case,  when  they 

r  Vin.  Ab.  Erid.  38  A.  b. ;  though  uo^  State  v.  Ferguson,  2  Hill  S.  C. 

see  Beets  r.  State,  1  Meigs,  106.  6 19. 

«  R.  u.  Gay,  7  C.  &  P.  230.  w»  State  t;.  Martin,  30  Wisconsin, 

t  R.  V.  Reason,  1  Str.  500 ;  16  How.  216. 

St.  Tr.  S.  C.  X  Drummond's  case,  1  Leach,  337; 

u  10  Car.  c.  1,  Irish.  2  Russ.  on  Crimes,  763;  2  Hawk.  c. 

V  R.  V.  Callaghan,  1  M'Nally,  385 ;  46,  s.  51. 

R.  V.  Woodcock,  2  Leach,  563.  y  Com.  v.  M'Rke,  3   Cush.   181 ; 

to  Beets  r.  State,  1  Meigs,  106.  Com.  v.  Hackett,  2  Allen,  186 ;  and 
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relate  to  anything  beyond  the  mere  statements  necessary  to  give 
information  on  the  subject  of  the  wound,  z 

7.  Admunhility  ufor  the  Court. 

§  681.  The  court  are  to  decide  as  to  the  admissibility  of  the 
declarations,  a 

The  truth  of  the  facts  put  in  evidenoe,  to  show  that  declara* 
tions  were  made  in  view  of  speedy  death,  is  matter  for  the  court : 
and  its  decision  on  the  facts  it  finds  proven,  is  matter  of  law, 
and  may  be  reviewed,  a^ 

8.  How  to  he  examined  and  impeached. 

§  682.  Same  tests  are  applicable  as  in  evidence  adduced  on 
trial.  —  The  sane  principles  of  law  are  applicable  to  the  contra- 
dictory statements  of  persons  in  extremis^  as  to  those  of  a  witness 
under  examination  on  oath,  b  Where  the  court  below  charged 
the  jury,  "  if  they  found  that  the  deceased  in  her  dying  declara- 
tions made  contradictory  statements,  that  they  were  not  to  be 
governed  by  the  rules  of  evidence  in  relation  to  contradictory 
statements  made  by  a  witness,"  it  was  held  that  this  charge  was 
erroneous,  c 

In  Ohio,  however,  it  has  been  ruled,  thoi%h  with  doubtful  pro- 
priety, that  where  dying  declarations  are  proved  in  a  case,  a 
statement  of  the  deceased  made  at  another  time,  which  is  neither 
a  dying  declaration,  nor  a  part  of  the  res  gestoe^  is  not  admissible 
to  impeach  such  declarations,  c^ 

§  682  a.  Evidence  inadmissible  if  clearly  fragmentary.  —  K  it 

see    R.    V.    Edwards,    ante,    §    671,  State  v.  Poll,  1  Hawks,  442 ;  Lambeth 

note  k.  V.  State,  23  Miss.  322 ;  Com.  r.  Mur- 

z  Denton  v.  State,  1  Swan  (Tenn.),  raj,  2  Ashmead,  41 ;   State  v.  Wil- 

279.     See  Donelly  v.  State,  2  Dutch,  liams,  68  N.  C.  62;  contra,  Campbell 

(N.  J.)  463,  601.     See  ante,  §  670.  v.  State,  11  Georgia,  354. 

•  a  1  Leach,  604 ;  R.  p.  Hacks,  1  ai  Donelly  v.  State,  2  Dutch.  (N. 

Stark.  522 ;  R.  v.  Van  Butchell,  8  C.  J.)  463,  601. 

&  P.  629  ;  R.  V.  Reany,  40  Eng.  Law  b  McPherson  v.   Stote,   9   Yerger, 

&  Eq.  552 ;  Dears.  &  B.  151 ;  7  Cox  279;  People  v.  Lawrence,  21  Cal.  368; 

C.  C.  209 ;  R.  V,  Jenkins,  L.  R.,  1  C.  C.  People  v,  Knapp,  1  Edm.  (N.  Y.)  Sel. 

187 ;  1  Greenl.  on  Evid.  §  160 ;  M'Dan-  Cas.  1 77 ;  Com.  r.  Lenox,  3  Brewster, 

iel  V.  State,  8  S.  &  M.  401 ;  Hill's  case,  249. 

2  Gratt.  594  ;  People  v.  Glenn,  10  Cal.  c  Ibid. 

32;  Starkey  v.  People,  17  111.  17 ;  Don-  ci  Wroe  v.  gtate,  20  Ohio  State  B. 

elly  V.  State,  2  Dutch.  (N.  J.)  601 ;  460. 
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be  shown  that  the  declarations  were  uttered  by  the  dying  man, 
to  be  connected  with,  and  quaUfied  by  other  statements,  and  with 
them  to  form  an  entire  complete  narrative,  and  before  the  pur- 
posed disclosure  was  fully  made,  they  had  been  interrupted,  and 
the  narrative  left  unfinished  ;  such  partial  declarations,  it  is  said, 
would  not  be  competent  evidence,  d  But  if  it  appear  that  the 
deceased  stated  all  that  he  desired  to  say,  the  fact  that  the  nar- 
rative of  what  occurred  is  not  complete,  does  not  render  the 
declaration  incompetent.  (2^ 

No  objection  that  qu£Stions  were  leading.  —  The  objection  that 
the  questions  to  which  the  answers  of  the  dying  man  were  given 
were  leading  questions,  is  not  properly  appUcable  in  such  a 
case.  eP 

SubBtance  may  he  proved.  —  The  suostance  of  dying  declara- 
tions may  be  admitted  in  evidence,  and  this  may  be  done,  if  need 
be,  through  the  medium  of  interpreters,  e 

Character  of  deceased  for  truth  Tj^ay  he  impeached.  —  It  seems 
that  evidence  is  admissible,  on  part  of  the  defence,  to  impeach 
the  character  of  the  deceased  for  truth  ;  he  standing  on  the  same 
footing  as  a  witness  called  into  court  and  then  examined  ;  e^  and 
in  one  case,  where  the  dying  declarations  of  the  deceased  were 
admitted  to  show  that  the  defendant,  with  intent  to  produce  on 
her  an  abortion,  had  administered  to  her  oil  of  tansy,  which  was 
the  cause  of  her  death,  the  defendant  was  allowed  to  show  that 
the  declarant  was  considered  a  woman  of  loose  character  and  light 
reputation.  ^  So  it  may  be  shown  that  the  declarant  was  in- 
sane, e^  or  was  an  unbeliever  ;  e*  or  was  in  the  constant  habit  of 
making  mistakes  as  to  the  identity  of  others,  e^  It  has  been  held, 
however,  that  it  is  not  competent  for  the  prisoner  to  prove  that, 
before  the  affray,  the  deceased  had  expressed  a  violent  hatred  to 

d  YasB  17.  Com.  8  Leigh,  786.  Nelms  v.   State,  18   Sm.  &  M.  500. 

dX  State  v.  Nettlebush,   20    Iowa,  See  ante,  §  679. 

257;  Vass  v.  Com.  8  Leigh,  786.  e^  Nesbit  v.   State,    48   Ga.   238; 

cP  Ibid.;  Com.  v,  Casey,  11   Cush.  Donelly  v.  State,  2  Dutcher,  496. 

(Mass.)  41 7 ;  People  v.  Sanchez,  24  e^  People  v.  Knapp,  per  Edmonds, 

Cal.  17;  R.  17.  Fagent,  7  C.  &  P.  288;  J.,  J^iSS.;  see   Carter  v.  People,   2 

R.   17.   Smith,  Leigh  &   Cave   C.   C.  Hill's  N.  Y.  R.  817. 

607.  c«  Donellx  v.  State,  2  Dutcher,  496. 

e  Starkey  v.   People,   17    111.   17;  e*  See  ante,  §  677. 

Montgomery  v.  State,  11  Ohio,  424  ;  e*  Com.  v.  Cooper,  6  Allen  (Mass.), 

Ward   17.  State,  8    Blackford,   101  ;  496. 
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him,  and  a  disposition  to  do  him  injury,  or  that  he  was  very  hos- 
tile to  him,/ 

Jury  are  to  judge  of  credibility  of  tuck  declarations.  —  Where 
dying  dedarations  are  ineoEinBtait  with  eaeh  other,  it  is  the  duty 
of  the  jury  to  weigh  them,  and  to  determine  which  or  whether 
either  is  to  be  belieyed  ;  and  if  the  charge  of  the  court  takes  this 
duty  from  them,  or  if  the  court  undertakes  to  determine  these 
questions,  it  is  error,  g  The  jury  are  to  judge  of  the  credit  due 
to  dying  declarations,  as  in  the  case  of  any  other  testimony,  by 
all  the  circumstances.^^ 

9.   When  in  Prisoner's  Favor. 

The  dying  declarations  of  the  deceased  may  be  receiyed  in 
favor  of  a  prisoner.  Upon  an  indictment  for  manslaughter,  a 
surgeon  stated  that  the  deceased  seemed  perfectly  sensible  of  the 
dangerous  state  which  he  was  in,  and  said  he  knew  he  could  not 
get  better,  and  afterwards  s%id,  "  I  don't  think  he  would  have 
struck  me  if  I  had  not  provoked  him.'*  Coleridge,  J.,  at  first 
expressed  some  doubt  whether  he  ought  to  receive  the  state- 
ment, but  afterwards  received  the  evidence,  observing  that  it 
might  have  an  influence  on  the  amount  of  punishment,  h  But 
such  declarations  must  be  made  under  a  sense  of  impending 
dissolution,  h^  - 


V.   CONFESSIONS  AND  DECLARATIONS. 


1.  General  weight  of  cokpessiokb  and 
degree  of  caution  with  which  thet 
should  be  received,  §  688. 

2.  How  FAR  THE  ADMISaiBILITT  OF  CON- 
FESSIONS IS  AFFECTED  BT,  — 

(a.)  Threats,  §  685. 

(b.)  Promises,  §  686. 

(c.)  Duress,  §  689. 

{d.)  Interrogations,  either  volnntaiy  or 

under  oath,  §  690. 
(e.)  Artifice,  §  691. 
(/.)  Authority  or  influence  of  the  party 

by  whom  the  confession  is  elicited, 

§692. 

/  State  V.  Varney,  8  Boston  It,  R. 
542. 

^  Moore  v.  State,  12  Ala.  764; 
Starkey  v.  People,  17  111.  17.' 

g^  Donelly  v.  State,  2  Dutch.  (N. 

590 


ig.)  Intoxication,  §  693. 

8.  How  FAR  AN  ORIGINAL  IMPROPER  IN- 
FLUENCE VITIATES  SUBSEQUENT  CON- 
FESSIONS, §  694.  ' 

4.  How  FAReXTRANEOUS  FACTS  DEDUCED 
THROUGH  AN  INADMISSIBLE  CONFESSION 
MAY  BE  RECEIVED,  §  695. 

5.  How  FAR  CONFESSIONS  OF  ONE  ARE 
EVIDENCE  AGAINST  ANOTHER,  AND 
HEREIN  OF  THE  DEFENDANT'S  SILENCE 
UNDER  STATEMENTS  OF  OTHERS  IMPLY- 
ING HIS  GUILT,  §  696. 

6.  How  CONFESSIONS  ARE  TO  BE  CON- 
STRUED, §  697. 

J.)  488,  601 ;  Com.  i;.  Casey,  11  Cush. 
417. 

h  R.  V.  Scaife,  I  Moody  &  Robin- 
son, 551 ;  2  Lewin  C.  C.  150 ;  see 
Moore  v.  State,  12  Ala.  764. 

h^  Com.  r.  DenFmore,  12  Allen,  5S5. 
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Bt    whom       the      ADMIS8IBILITT     OP 
CONFESSION     IS    TO     BE    DETEIUIINED, 

§698. 


8.  How  FAR  A  defendant's   DECLABA- 

TION8  IN  HIS  OWN    FAYOB  CAN  BE  BK- 
CEIVED,  §  699. 


1-   General  Weight  of  Confessiana  and  Degree  of  Caution  with 
which  they  should  he  received, 

§  683.  When  voluntary^  generally  admissible.  —  A  free  and  vol- 
untary confession  by  a  person  accused  of  an  offence,  whether 
made  before  his  apprehension  or  after ;  whether  on  a  judicial  ex- 
amination or  after  commitment ;  whether  reduced  to  writing  or 
not ;  in  short,  any  voluntary  confession  made  by  a  defendant  to 
any  person,  at  any  time  or  place,  is  strong  evidence  against  him, 
and,  if  satisfactorily  proved,  when  there  is  proof  of  the  corpus 
delicti  sufficient  to  convict,  according  to  the  common  law,  with- 
out any  corroborating  circumstances,  h^ 

But  unthout  proof  of  corpus  delicti^  inadequate.  —  But  in 
this  country,  in  particular,  there  is  a  growing  unwillingness  to 
rest  convictions  on  confessions  alone,  h^  The  confessions  of  a 
party,  it  has  been  held  in  several  states,  not  made  in  open  court, 
or  on  examination  before  a  magistrate,  but  to  an  individual,  un- 
corroborated by  circumstances,  wiU  not  justify  a  conviction,  f 
especially  in  capital  cases,  y  In  New  Jersey,  it  is  true,  it  has 
been  thought  otherwise,  and  it  was  there  once  considered  that  the 
confession  of  a  boy  of  twelve  years,  afterwards  retracted,  and 
corroborated  only  in  unessential  points,  was  enough  to  convict  of 
murder.  He  was  executed  accordingly,  but  the  case  stands  alone 
in  its  character  and  result,  k  On  the  other  hand,  in  North  Caro- 
lina, the  position  has  been  broadly  taken  that  where  A.  makes  a 
confession,  and  invokes  corroborating  circumstances,  which  are 
proved  aliunde,  this  may  be  evidence  sufficient  for  a  jury  to  con- 


h^  Per  Grose,  J.,  Lambe's  case,  2 
Leach  C.  C.  625 ;  2  Hawk.  P.  C.c.  46, 
8.  31 ;  2  Buss,  on  Crimes,  824 ;  State 
V.  Lamb,  28  Missomd,  218 ;  Mose  v. 
State,  86  Ala.  211 ;  Anderson  v.  State, 
26  Ind.  89;  Stephen  v.  State,  11 
Georgia,  226;  State  v.  Gilbert,  36 
Vermont,  145,  as  to  minor  offences. 

h^  See  State  v.  Laliyer,  4  Minn. 
868 ;  State  v.  Scott,  89  Missouri,  424. 

i  People  V.  Hennessey,  15  Wendell, 


147 ;  People  v.  Badgely,  16  Wendell, 
53 ;  State  v.  Scott,  89  Missouri,  428  ; 
State  17.  Fields,  Peck's  R.  140;  State 
17.  Gardiner,  Wright's  R.  892 ;  Keithler 
r.  State,  10  Sm.  &  Mar.  229  ;  1  Green- 
leaf,  §  247;  Com.  t;.  Hanlon,  8  Brew- 
ster, 461. 

j  Stilngfellow  V.  State,  26  Missis- 
sippi, 157. 

k  State  V.  Guild,  5  Halsted,  165 ; 
and  see  Butler  v.  Com.  2  Duvall,  485. 
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yict ;  but  that  a  naked  confession,  not  sustained  by  circum- 
stances, is  not  sufficient.  I  And  this  view  is  now  gradually 
becoming  general  and  settled  law.  1} 

It  should  be  remembered  that  the  carpus  delicti  in  homicide 
consists  not  merely  of  death,  but  of  criminal  agency  in  such 
death ;  P  and  unless  the  corpus  delicti  in  both  these  respects  is 
proved,  a  confession  is  not  by  itself  enough  to  sustain  a  con- 
viction. This  is  strikingly  illustrated  in  a  trial  in  Mississippi,  in 
1870-71,  where  the  evidence  was,  that  the  circumstances  of  the 
deceased's  death,  and  the  state  of  his  body,  indicated  poison  by 
stramonium,  or  Jamestown  weed ;  but  that  the  same  symptoms 
might  have  been  caused  by  congestions  of  the  brain,  stomach,  or 
heart ;  and  it  was  properly  ruled  by  the  court,  that  a  confession  of 
the  defendant,  that  he  had  administered  to  the  deceased  James- 
town weed,  was  not  enough  to  warrant  a  conviction,  the  corpus 
delicti  not  being  fully  proved.  P 

In  capital  cases,  these  cautions  should  be  applied  with  pecul- 
iar jealousy.  It  is  hardly  supposable,  it  has  been  weU  said,  that 
a  man  possessed  of  himself  would  make  a  confession  to  take 
away  his  own  life.  It  must  generally  proceed  from  a  promise 
or  hope  of  favor,  or  from  a  dread  of  punishment,  and  in  such 
situations  the  mind  is  agitated ;  the  man  may  be  easily  tempted 
to  go  further  than  the  truth.  Besides,  the  witness,  respecting 
the  confession,  may  have  mistaken  his  meaning,  m  A  remark- 
able instance  of  this  kind  is  mentioned  by  Mr.  Dipkenson,  as 
singularly  illustrative  of  the  propriety  of  this  caution.  Two 
brothers  committed  a  robbery  in  a  dark  night  to  a  large  amount, 
and  fled.  A  younger  brother  who  was  innocent,  in  order  to 
favor  their  escape,  contrived  to  draw  suspicion  on  himself,  and 
when  examined,  tacitly  admitted  his  guilt.  He  was  afterwards 
committed  to  prison,  and  all  pursuit  of  his  brothers  was  discon- 
tinued.    On  the  trial  he  proved  an  alibi,  on  the  clearest  and 

/  State  V.  LoDg,  1  Hay w.  455;  though  Miss.  582;  see  Com.  v.  McCann,  97 

see  State  v.  Cowan,  7  Iredell,  239.  Mass.  580.    But  in  preliminary  exami- 

A  Bergen  v.  People,  1 7  III.  426 ;  nations,  a  naked  confession  is  enough 
People  V.  RuUofT,  3  Parker  C.  R.  (N.  to  warrant  a  holding  the  defendant 
Y.)  401 ;  State  v.  Scott,  89  Mo.  424  ;  for  trial.     U.  S.  r.  Bloomgart,  2  Ben- 
People  v.  Jones,  31  Cal.  565;*  People  edict,  356. 
V.  Ah  How,   34   Cal.    218  ;  Com.  v.  /3  gee  post,  §  746. 
Pettit,  8  Phila.  Rep.  608 ;  Lee  v.  State,  /3  pitts  t;.  State,  43  Miss.  472. 
45  Mississ.  114  ;  .Jenkins  v.  State,  41  m  State  v.  Long,  1  Hayw.  455. 
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most  satisfactory  evidence,  and  was  consequently  acquitted.  In 
the  mean  time,  the  actual  felons  had  safely  arrived  in  America 
v^rith  their  plunder,  n  Matthews  relates  an  instance  of  a  coun- 
tryman who  was  convicted,  on  his  own  confession,  of  the  mur- 
der'of  a  widow,  who,  two  years  afterwards,  returned  to  her 
home,  and  had  never  received  any  injury  whatever,  o  In  an- 
other case,  a  Frenchman  named  Hubert  was  convicted  and  exe- 
cuted on  a  most  circumstantial  confession  of  his  guilt  in  having 
occasioned  the  great  fire  in  London,  "  although,"  adds  the  histo- 
rian, "  neither  the  judges  nor  any  one  present  believed  him  guilty, 
but  that  he  was  a  poor,  distracted  wretch,  weary  of  life,  and  who 
chose  to  part  with  it  in  that  way."  p  And  so  Bunyan  tells  us 
of  a  case  where  the  confession  was  also  evidentlv  the  result  of 
a  disordered  mind :  "  Since  you  are  entered  upon  stories,  I  will 
also  tell  you  one,  the  which,  though  I  heard  it  not  with  my  own 
ears,  yet  my  author  I  dare  believe:  It  is  concerning  one  old 
Tod^  that  was  hanged  about  twenty  years  ago,  or  more,  at  Hart- 
ford^  for  being  a  thief.  The  story  is  this :  At  a  summer  assize 
holden  at  Hartford,  while  the  judge  was  sitting  upon  the  bench, 
comes  this  old  Tod  into  the  court,  clothed  in  a  green  suit,  with 
his  leathern  girdle  in  his  hand,  his  bosom  open,  and  all  in  a  dung 
sweat  as  if  he  had  run  for  his  life  ;  and  being  come  in,  he  spake 
aloud  as  follows :  Mi/  Lord,  said  he,  here  is  the  vert/est  rogue 
that  breathes  upon  the  face  of  the  earth;  I  have  been  a  thief  from 
a  child :  when  I  was  but  a  little  one,  I  gave  myself  to  rob  orchards^ 
and  to  do  other  such  like  wicked  things,  and  I  have  continued  a 
thief  ever  since.  My  Lord,  there  has  not  been  a  robbery  com- 
mitted this  many  years,  within  so  many  miles  of  this  place,  but  I 
have  either  been  at  it  or  privy  to  it.  The  judge  thought  the  feUow 
was  mad  ;  but  after  some  conference  with  some  of  the  justices, 
they  agreed  to  indict  him,  and  so  they  did,  of  several  felonious 
actions ;  to  all  which  he  heartily  confessed  guilty,  and  so  was 
hanged  with  his  wife  at  the  same." 

Reason  for  peculiar  scrutiny  in  identification  of  the  dead.  — 
Eminently  important  is  it,  in  issues  of  this  character,  to  keep,  in 

n  1  Dick.  Just  460.  p.  74  ;  and  a  series  of  cases  in  Black- 

0  Matth.  de  Prob.  c.  1,  n,  4.     See,  wood's  Magazine  for  Jul/,    I860,  p. 

also,  the  false  confession  of  a  man  54. 

named  John  Sharpe,  for  the  murder  p  Continuation    of    Lord    Claren- 

of  Catharine  Elmes,  Ann.  Reg.  18S3,  don's  Life,  written  by  himself,  p.  352. 
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mind  the  difficulties  attending  the  identification  of  the  dead.^^^ 
As  illustrating  the  need  of  such  precautions  may  be  mentioned 
the  following  cases :  — 

Two  brothers  named  Booms,  who,  on  being  charged  in  Ver- 
mont with  the  murder  of  a  man  whose  body  was  allied  to  have 
been  identified,  were  convicted  and  sentenced  to  death,  chiefly 
on  their  admissions,  were  relieved  from  execution  by  the  reap- 
pearance of  their  alleged  victim,  r 

In  Illinois,  in  1841,  three  brothers  named  Trailor  were  arrested 
on  the  charge  of  murdering  a  man  named  Fisher,  who,  when  last 
seen,  had  been  in  their  company.  Strong  circumstantial  evi- 
dence was  produced  showing  the  traces  of  a  death  struggle  in 
the  spot  where  the  homicide  was  alleged  to  have  been  commit- 
ted; and  the  case  was  fortified  by  expressions  alleged  to  have 
been  subsequently  used  by  one  of  the  brothers  as  to  his  having 
become  legatee  of  the  deceased's  property.  The  examination  had 
scarcely  finished,  before  one  of  the  three  defendants  made  a  con- 
fession, detailing  circumstantially  the  whole  transaction,  showing 
the  previous  combination,  and  ending  with  a  direct  statement, 

pi  2  Wh.  &  St.  Med.  Jar.  (1878) 
§  289,  1218. 

r  N.  Am.  Reyiew,  vol.  10,  p.  418; 
5  Law  Reporter,  195;  1  Greenl.  on 
£7id.§  2U,and  see  1  Wh.&  St.  Med. 
J.  (1878)  §  200  a.  Subject  to  the  re- 
strictions which  are  thus  suggested, 
remarks  Mr.  Greenleaf,  1  £yid.  §  215, 
however,  deliberate  confessions,  when 
made  advisedly  and  with  a  due  sense 
of  their  meaning,  are  among  the  most 
effectual  proofs  in  the  law.  Dig. 
Lib.  42,  tit.  2,  Confess. ;  Van  Leeu- 
wen's  Comm.  b.  6,  ch.  21,  sect.  1 ; 
Poth.  on  Oblig.  (by  Evans)  App. 
Numb.  xvi.  sect.  13 ;  1  Gilb.  Evid.  by 
Loffl,  216  ;  4  Hawk.  P.  C.  425,  b.  2, 
ch.  46,  sect.  85 ;  Mortimer  v.  Morti- 
m^,  2  Hagg.  Con.  R.  815 ;  Harris  v. 
Hairis,  2  Hagg.  Eccles.  409.  Their 
value  depends  on  the  supposition  that 
they  are  deliberate  and  voluntary, 
and  on  the  presumption  that  a  rational 
being  will  not  make  admissions  preju- 
diciid  to  his  interest  and  safety,  unless 
594 


when  urged  by  the  promptings  of  truik 
and  conscience.  Such  confessions,  so 
made  by  a  prisoner,  to  any  person,  at 
any  moment  of  time,  and  at  any. 
place,  subsequent  to  the  perpetration 
of  the  crime,  and  previous  to  his  ex- 
amination  before  the  magistrate,  are 
at  common  law  received  as  evidence, 
as  among  the  proofs  of  guilt.  Lambe's 
case,  1  Leach  Crim.  Cas.  552,  per 
Grose,  J. ;  Warickshall's  case,  1  Leach 
Cr.  Cas.  298;  M'Nally's  Evid.  42,  47. 
Confessions,  too,  like  admissions,  may 
be  inferred  from  the  conduct  of  the 
prisoner,  and  from  his  silent  acquies- 
cence in  the  statements  of  others  re- 
specting him,  and  made  in  his  pres- 
ence, provided  they  were  not  made 
nnder  circumstances  which  prevented 
him  from  replying  to  them.  See,  also, 
R.  t;.  Bartlet,  7  C.  &  P.  882 ;  R.  r. 
Smithes,  5  C.  &  P.  882 ;  R.  v.  Apple- 
by, 8  Star.  R.  B$  ;  Joy  on  Confessions, 
&c.  77-80. 


Digitized  by 


Google 


BOOK  II.J  CONFESSIONS.  [§  684. 

under  oath,  of  the  homicide.  To  the  amazement  of  the  w^hole 
country,  however,  the  deceased  made  his  appearance  in  just  time 
enough  to  intercept  a  conviction ;  and  the  only  way  of  account- 
ing for  the  confession  which  had  been  produced  was,  that  the 
party  who  made  it,  in  the  desperation  of  impending  conviction, 
took  this  method  of  cutting  short  suspense.  8 

§  684.  Sources  of  confession  to  be  scrutinized.  —  So,  also,  is 
it  important  to  inquire  whether  the  confession  may  not  be  traced 
to  some  psychological  delusion.  Mr.  Abercrombie  relates  an 
instance  where  a  qu^si  confession  was  made  by  an  innocent  per- 
son, which  shows  also  that  it  may  not  be  impracticable  for  an 
artful  man  to  so  operate  upon  the  nervous  sensibility  of  another 
less  intelligent,  as  to  lead  the  latter  to  declarations  or  conduct 
which  would  produce  a  strong  presumption  of  guilt 

Dreams.  —  During  an  investigation  in  Scotland,  respecting  an 
atrocious  murder  committed  on  a  pedler,  a  man  came  forward  vol- 
untarily and  declared  that  he  had  had  a  dream,  in  which  there . 
was  represented  to  him  a  house,  and  a  voice  directed  him  to  a 
spot  near  the  house,  in  which  there  was  buried  the  pack,  or  box 
for  small  articles  of  merchandise,  of  the  murdered  person.  On 
search  being  made,  the  pack  was  found,  not  precisely  on  the  spot 
which  he  had  mentioned,  but  very  near  it.  The  first  impression 
on  the  minds  of  the  public  authorities  was  that  he  was  either 
the  murderer  or  an  accomplice  in  the  crime.  But  the  individual 
accused  was  soon  after  clearly  convicted ;  and  before  his  execu- 
tion he  fully  confessed  his  crime,  and  in  the  strongest  manner 
exculpated  the  dreamer  from  any  participation  in,  or  knowledge 
of  the  murder.  The  only  fact  that  could  be  discovered  calcu- 
lated to  throw  any  light  upon  the  occurrence  was,  that  immedi- 
ately after  the  murder  the  dreamer  and  them  urderer  had  been 
together  in  a  state  of  almost  constant  intoxication,  for  several 
days:  and  it  is  supposed  that  the  latter  might  have  allowed 
statements  to  escape  from  him  which  had  been  recalled  to  the 
other  in  his  dream,  though  he  had  no  remembrance  of  them  in 
his  sober  hou^.  t 

Vanity.  —  So,  as  was  the  case  with  Lord  Byron,  a  morbid 
vanity  may  lead  to  confessions  of  imaginary  crimes,  or  of  crimes 

«  See  4  Western  Law  Journal,  26;  t  Abercrom.  on  the  Intellect.  Pow- 
Lamon's  Life  of  Lincoln,  cited  in  1  ers,  12th  ed.  222.  See  1  Wh.  &  St. 
Wharton  &  St.  Med.  Jur.  §  794.  Med.  Jur.  §  200  q. 
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of  peculiar  notoriety.     Of  the  latter  class  Lord  Coekbum  gives 
the  following : — 

"  On  the  13th  of  November,  1806,  a  murder  was  committed 
in  Edinburgh,  which  made  a  greater  impression  than  any  com- 
mitted in  our  day,  except  the  systematic  murders  of  Burke. 
James  Begbie,  porter  to  the  EngHsh  Linen  Company's  Bankt 
was  going  down  the  close  in  which  the  bank  then  was,  on  the 
south  side  of  the  Canongate,  carrying  a  parcel  of  bank  notes  of 
the  value  of  four  or  five  thousand  pounds,  when  he  was  struck 
dead  by  a  single  stab,  given  by  a  single  person  who  had  gone 
into  the  close  after  him,  and  who  carried  off  the  parcel.  This 
was  done  in  the  heart  of  the  city,  about  five  in  the  evening,  and 
vnthin  a  few  yards  of  a  military  sentinel,  who  was  always  on 
guard  there,  though  not  exactly  at  this  spot,  and  at  the  moment 
possibly  not  in  view  of  it.  Yet  the  murderer  was  never  heard 
of.  The  soldier  saw  and  heard  nothing.  All  that  was  observed 
was  by  some  boys  who  were  playing  at  hand-ball  in  the  close ; 
and  all  that  they  saw  was  that  two  men  entered  the  close  as  if 
together,  the  one  behind  the  other,  and  that  the  front  nian  fell, 
and  lay  still ;  and  they,  ascribing  this  to  his  being  drunk,  let  him 
lie,  and  played  on.  It  was  only  on  the  entrance  of  another  per- 
son that  he  was  found  to  be  dead,  with  a  knife  in  his  heart,  and 
a  piece  of  paper,  through  which  it  had  been  thrust,  interposed 
between  the  murderer's  hand  and  the  blood.  The  skill,  bold- 
ness, and  success  of  the  deed  produced  deep  and  universal  hor- 
ror. People  ti'embled  at  the  possibility  of  such  a  murderer  being 
in  the  midst  of  them,  and  taking  any  life  that  he  choose.  But 
the  wretch's  own  terror  may  be  inferred  from  the  fact,  that*  in  a 
few  months  the  large  notes,  of  which  most  of  the  booty  was 
composed,  were  found  hidden  in  the  grounds  of  Bellevue. 
Some  persons  were  suspected,  but  none  on  any  satisfactory 
ground ;  and,  according  to  a  strange  craze  or  ambition  not  un- 
usual in  such  cases,  several  charged  themselves  with  the  crime 
who,  to  an  absolute  certainty,  had  nothing  to  do  with  it." 

Confessions  during  sleep.  —  Confessions  made  .  during  sleep 
have  been  held  not  to  be  admissible  against  the  party  making 
them,  t^ 

Pleas  in  legal  procedure.  —  A  plea  drawn  by  the  defendant's 

O'  People  V.  Robinson,  19  Cal.  40.    see  1  Wh.  &  St  Med.  Jur.  §  200  a,  for 
As  to  intoxication,  see  post,  §  698 ;  and    other  cases  of  morbid  confessions. 
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attorneys,  and  signed  by  them  on  his  behalf,  if  rejected  by  the 
court,  cannot  be  used  against  him  as  a  confession,  t^  Nor  can  a 
plea  in  a  collateral  procedure,  when  the  defendant  was  incapable 
by  reason  of  infancy  of  binding  himself  by  such  plea.  1? 

2.  How  far  the  Admissibility  of  Confessions  is  affected  bt/y  — 

§  685.  (a.)  Threats,  —  A  confession  can  never  be  received  in 
evidence  where  the  defendant  has  been  influenced  by  any  threat 
of  harm,  u  or  where  it  has  been  extorted  by  pain,  or  made 
under  the  influence  of  fear,  v  Thus,  a  confession  induced  by 
saying  "  If  you  do  not  tell  me  all  you  know,  you  will  be  put  in 
the  dark  room  and  hanged,"  ^was  held  inadmissible,  w  Confes- 
sions, when  extorted  by  torture,  purposely  applied,  ought  to 
weigh  nothing ;  x  and  indeed  it  is  an  indictable  offence  to  at- 
tempt to  extort  by  torture  a  confession  of  guilt  from  another,  y 
If  it  appears,  in  fine,  that  any  inducement  was  held  out,  tending 
to  extort  a  confession,  either  by  intimidation  or  promise  of  favor,  - 
such  confession  cannot  be  received,  z 

A  confession  made  by  a  prisoner  to  the  committing  magis- 
trate was  held  inadmissible  where  it  appeai-ed  that  the  magis- 
trate had  sworn  the  prisoner,  and  had  said,  "  If  you  do  not  tell 
the  truth,  I  will  commit  you."  a  In  this  case  the  defendant  was 
at  the  time  directly  charged  with  the  offence.  When  he  is  ex- 
amined as  a  mere  witness,  the  same  result  does  not  obtain,  b 

But  a  mere  adjuration  to  speak  the  truth  does  not  exclude,  — 

fi  Com.  V,  Lannan,  13  Allen,  563.  to  People  v.  Rankin,  2  Wheeler's  C. 

/3  R  r.  Simmonds,  4  Cox  C.  C.  277.     C.  467. 

ti  Moore    v.   Com.   2  Leigh,    701;        x  State  v.  Jenkins,  2  Tyler,  379. 


State  V,  Phelps,  11  Ver.  116;  State  v. 
Grant,  22  Maine,  171  ;  Ann  v.  State, 
11  Humph.  159;  Stephen  v.  State,  11 
Georgia,  226;  Deathridge  v.  State,  1 
Sneed,  75. 

V  Hector  V.  State,  2  Missouri  R.  135; 
U.  S.  V,  Nott,  1  McLean,  499;  Ser- 
pentine V.  State,  1  Howard's  Mis.  Rep. 
256 ;  2  Russ.  on  Crimes,  826,  831 ; 
Berry  v.  State,  10  Georgia,  511 ;  But- 
ler 17.  Com.  2  Duvall,  435  ;  Joe  v.  State, 
38  Ala.  422  ;  Frank  v.  State,  39  Miss. 
705;  McGlothUn  v.  State,  2  Cold. 
(Tenn.)  223 ;  Greer  r.  Stote,  31  Texas, 
129. 


y  State  k  Hobbs,  2  Tyler,  880. 

z  Com.  V.  Chabbock,  1  Mass.  144 ; 
Com.  If,  Drake,  15  Mass.  161 ;  Com.  v. 
Knapp,  9  Pick.  496;  State  v.  Grant, 
22  Maine  R.  171 ;  SUte  v,  Phelps,  11 
Vermont  R.  116 ;  Stephen  v.  State,  1 1 
Geor.  225;  State  v.  Jenkins,  2  Tyler, 
879;  State  v.  Brick,'  2  Harrington,  530, 
Boyd  v.  State,  2  Humph.  39;  Hector- 
V.  State,  2  Missouri,  135 ;  People  v. 
Ward,  16  Wendell,  231;  Oakley  u. 
Schoonmaker,  15  Wendell,  226 ;  Smith 
V.  Com.  10  Grattan,  734. 

a  Com.  r.  Harman,  4  Ban*,  269. 

b  Post,  §  690. 
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Yet  a  confession  will  not  be  excluded  where  there  is  a  meie  ad- 
juration to  tell  the  truth,  unaccompanied  with  a  threat.  Thus 
when  a  prisoner  under  fourteen  years  of  age,  charged  with  mur- 
der, was  told  by  a  man  who  was  present  when  he  was  appre- 
hended, "  Now  kneel  down  ;  I  am  going  to  ask  you  a  very  serious 
question,  and  I  hope  you  will  tell  me  the  truth,  in  the  presence 
of  the  Almighty,"  and  the  prisoner  in  consequence  made  a  state- 
ment, this  was  held  strictly  admissible,  c  So  inhere  the  mother 
of  a  young  lad  of  eight,  who  was  arrested  by  the  police,  said  to 
him  and  another,  ^^  You  had  better,  as  good  boys,  tell  the  truth," 
it  was  held  that  the  confession  was  admissible,  c^  Nor,  as  it  has 
been  held  in  New  York,  is  it  a  valid  objection  that  the  defendant 
had  been  called  upon  to  toudi  the  deceased's  body,  d  But  where 
a  constable,  after  having  asked  the  prisoner  what  he  had  done 
with  the  stolen  property,  said,  "  You  had  better  not  add  a  lie  to 
the  crime  of  theft,"  Gaselee,  J.,  refused  to  receive  a  statement, 
thereupon  madQ  by  the  prisoner,  in  evidence,  e 

Nor  does  a  simple  statement  of  the  wrongfulness  of  conceal- 
ing, —  A  confession,  though  made  under  the  representations  of 
the  infamy  of  a  concealment,  if  without  threats  or  promises, 
may  be- received./  Yet  this  should  be  carefully  guarded,  since 
if  such  statements  take  the  shape  of  a  threat,  they  operate  to  ex- 
clude. 

Nor  does  the  hare  fact  that  the  confession  is  made  to  a  per- 
son in  authority,  —  As  will  soon  be  more  fully  seen,  confessions 
made  even  to  constables  or  police  officers  cannot  be  excluded, 
unless  it  appear  that  there  was  a  threat  of  harm  or  a  promise 
of  worldly  advantage  employed  by  an  authoritative  person.^ 
Who  is  such  an  authoritative  person  will  be  hereafter  consid- 
ered. A 

§  686.  (6.)  Promises.  —  As  a  general  rule  confessions  obtained 

c  R.  r.  Wild,  1  Mood.  C.  C. 462.  686  a;  but  see  People  r.  Ward,  15 

c^  R.  v.  Reeve,  Law  Rep.  Cr.  C.  R.  Wendell,  231 ;  Oakley  v.  Schoonmaker, 

1,  862;    see  also  Cady  t?.  State,  44  16  Wend.   226;    Cady  v.   State,  44 

.Missis.  338.  Missis.  883. 

d  People  r.  Johnson,  2  Wheel.  C.  ^  R.  p.  Baldry,  12  Eng.  Law  &  Eq. 

C  361.  691 ;  5  Cox  C.  C.  623  ;  2  Denison  C. 

e  R.  V,  Shepherd,  7  C.  &  P.  679.  C.  430;  Aaron  v.  State,  37  Ala.  106  ; 

/  State  V.  Crank,  2  Bailey,  66;  Haw-  State  v,  Staley,  14  Minn.  105. 

kins  r.  State,  7  Mo.  190 ;   Fonts  t;.  h  Post,  §  692. 
State,  8  Ohio  St.  98.     See  post,  § 
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through  promises  by  persons  in  authority  are  inadmissible,  t 
Thus,  a  confession  obtained  by  a  promise  to  put  an  end  to  a 
prosecution  will  not  be  received,y  though  it  has  been  said  that 
the  confessions  of  a  person  charged  with  stealing  may  be  given 
in  evidence,  even  if  made  after  the  owner  of  the  goods  stolen  had 
promised  not  to  prosecute ;  k  it  not  appearing  that  the  confession 
and  the  promise  were  directly  connected,  and  the  owner  not 
being  a  person  in  authority. 

So  a  confession  or  admission  by  one  under  arrest,  under  a  crim- 
inal charge,  to  the  officer  having  him  in  custody,  made  the  day 
after  the  party  had  been  told  by  the  officer  that  "  he  could  make 
him  no  promises,  but  if  he  made  any  disclosure  that  would  be 
of  benefit  to  the  government,  the  officer  would  use  his  influence 
to  have  it  go  in  his  favor,'*  is  not  admissible  in  evidence; 
although  the  officer  testified  that  he  thought  the  statement  was 
voluntary,  and  would  have  been  made  if  the  inducements  the 
day  before  had  not  been  held  out;  and  although  the  judge 
instructed  the  jury,  that  if  the  statement  was  not  made  freely 
and  voluntarily,  or  if  it  was  induced  by  the  previous  promises, 
they  should  exclude  it  altogether.  I 

Shortly  after  the  arrest,  and  on  the  way  to  jail,  the  prosecutor, 
who  made  the  arrest,  attempted  to  strike  the  prisoner,  but  was 
prevented  by  an  assistant,  who  said,-  "You  have  been  teUing 
lies ;  the  best  policy  is  to  retract  and  tell  us  all  about  it ;  if  you 
do  not,  I  cannot  save  you  any  longer ; "  afterwards,  "  You  had 
better  turn  state's  evidence  (the  co-defendants  were  then  ar- 
rested) and  get  out  of  it."  It  was  held  that  a  confession  there- 
upon obtained  was  inadmissible.  P 

So  also  a  confession  was  rejected  where  it  appeared  that  the 
officer  arresting  said,  immediately  after  the'  arrest,  "  If  you  are 
guilty,  you  had  better  own  it."  m 

In  Missouri,  where  the  sheriff  said  to  his  prisoner,  "  that  it 
would  be  better  in  the  long  run  for  her  to  teU  the  truth  about 
the  matter,  and  not  any  lies,"  it  was  held  that  this  was  not 

t  See  authorities  cited  post,  notes  t,  k  Ward  v.  People,  3  Hill  (N.  Y.), 
f4 ;  and  see  State  v,  Lowhome,  66  N.     896. 

Car.  639 ;   Austine  v.  People,  61  111.        /  Com.  t;.  Taylor,  6  Cush.  605. 
236.  l^  Deathridge    v.   State,    1    Sneed 

j  Boydr.  State,  2  Humph.  39;  Smith  (Tenn.),  76.  See  a  similar  ruling  in 
V.  Com.  10  Gratton,  784.  State  v.  Walker,  84  Vt.  296. 

m  State  ».  York,  37  N.  H.  175. 
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sufficient  to  exclude  a  confession  made  some  fifteen  minutes  after- 
wards, on  the  ground  that  it  was  induced  by  hope,  m} 

Mule  now  is  that  promise  must  he  made  hy  person  in  authority. 
— This  principle  was  at  one  time  carried  to  a  great  length  by  the 
English  courts.  Thus,  confessions  have  been  held  inadmissible 
when  they  were  obtained  by  saying,  "  Tell  me  where  the  things 
are,  and  I  will  be  favorable  to  you ; "  n  or,  "  You  had  better  say 
where  you  got  the  property  ;"o  or,  "It  would  have  been  better 
for  you  if  you  had  told  at  first ;  "  ji?  or,  "  You  had  better  tell  all 
you  know;" J  or,  "I  should  be  obliged  to  you  if  you  would 
tell  all  you  know;  if  you  will  not,  of  course  we  can  do  noth- 
ing." r  So,  as  will  be  seen,  any  advice  to  a  prisoner  by  a  person 
in  authority,  telling  him  it  would  be  better  or  worse  for  him  if 
he  confesses,  vitiates,  it  was  said,  a  confession  induced  by  it.  s 
'  Lately,  however,  this  has  been  greatly  qualified,  and  it  is  now 
held  that  there  must  be  a  positive  promise  made  or  sanctioned 
by  a  person  in  authority  to  justify  the  judge  in  the  exclusion  of 
the  confession.^  It  has  been  doubted  whether  the  principle 
extends  to  any  other  cases ;  and  it  has  been  held  that  a  promise 
made  by  an  indifferent  person,  who  interfered  officiously  without 
any  kind  of  authority,  and  promised,  without  the  means  of  per- 
formance, can  hardly  be  deemed  sufficient  to  produce  any  effect 
even  on  the  weakest  mind,  as  an  inducement  to  confess ;  and  ac- 
cordingly confessions,  made  under  such  circumstances,  have  been 
admitted  in  evidence,  i^  In  such  cases  the  question  is  simply 
whether  the  influences  applied  were  likely  to  produce  untruth.  . 
Authority  to  be  determined  by  the  capacity  of  the  person  ac- 
cused. —  Under  any  circumstances,  the  age,  experience,  intelli- 

m^  Hawkins  v.  State,  7  Mo.  190.  430;  overruling  R.  ».  Drew,  8  C.  &  P. 

n  R.  V,  Cass,  1  Leach,  293  n. ;  Boyd  140;    Com.  v.  Tuckerman,  10  Gray, 

t;.  State,  2  Humph.  39.  178;  R.  v.  Parker,  8  Cox  C.  C.  465; 

o  R.  V.  Dunn,  4  C.  &  P.  543.  R.  u.  Hall,  12  Cox  C.  C.  159 ;  Young 

p  R.  V,  Walkley,  6  Car.  &  P.  175.  v.  Com.  8  Bush,  866.    Post,  §  692. 

q  R.  r.  Kingston,  4  C.  &  P.  387.  u  R;  v.  Hardwick,  6  Petersd.  Ab. 

r  R  r.  Partridge,  7  C.  &  P.  651.  84,  per  Wood,  B. ;  R.  t?.  Taylor,  8  C. 

s  2  East  P.  C.  659 ;  R.  v.  Drew,  8  &  P.  734 ;  see,  accordingly,  R.  r.  Gib- 

C.  &  P.  140;  R.  V.  Richards,  5  C.  &  bons,  1  C.  &  P.  97 ;  R.  ».  Tyler,  1  C 

P.  318;  R.  V.  Thomas,  6  C.  &  P.  853;  &  P.  129;    R.  v.  Lingate,  6  Petersd. 

R.  V.  Jones,  R.  &  R.  152 ;  R.  v.  Par-  Ab.  84 ;  R.  v.  Spencer,  7  C.  &  P.  776; 

ratt,  4  C.  &  P.  570.     Post,  §  692.  2  Xrcwin's  Cr.  Cas.  125 ;  R.  v.  Reason, 

t  R.  V.  Baldry,  12  Eng.  Law  &  Eq.  12  Cox  C.  C.  228;  R.  P.Jones,  12  Cox 

591 ;  5  Cox  C.  C.  528 ;  2  Den.  C.  C.  C.  C.  241 ;  State  v.  Simon,  60  Mo.  370. 
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gence,  and  constitution,  both  physical  and  mental,  of  prisoners, 
are  so  various,  and  the  power  of  performance  so  different  in  the 
different  persons  promising,  that  any  rule  will  necessarily  some- 
times fail  of  meeting  the  needs  of  a  case.  The  test  is  whether 
the  accused  was  likely  to  view  the  promise  as  authoritative.  And 
hence  it  has  been  held  that  a  confession  made  to  an  arresting  offi- 
cer by  a  prisoner,  on  being  told  by  such  officer  that  ^^  as  a  general 
thing  it  is  better  for  a  man  who  is  guilty  to  plead  guilty,  for  he 
gets  a  lighter  sentence,"  is  inadmissible,  although  the  officer  pre- 
ceded the  remark  by  a  refusal,  on  being  asked,  to  give  advice,  v^ 

Prior  promises  by  authority^  may  be  severed  from  subsequent 
voluntary  confessions.  —  Of  this  the  following  case  is  an  illustra- 
tion :  When  the  prisoner  was  first  arrested,  one  of  the  two  spe- 
cial constables,  who  had  him  in  charge,  said  to  him,  '^  Come, 
Jack,  you  might  as  well  out  with  it ; "  the  magistrate  interposed 
and  warned  him  not  to  confess ;  some  hours  afterwards,  the  pris- 
oner made  confessions  to  B.,  who  was  in  no  position  of  authority 
over  him,  but  with  whom,  and  in  whose  baggy,  as  a  convenient 
mode  of  transportation,  he  was  riding  to  jail,  the  two  constables 
being  near,  but  not  within  hearing.  It  was  held,  that  the  con- 
fessions to  B.  were  admissible,  v^ 

§  686  a.  Mere  advice  does  not  exclude.  —  A  confession  is  not 
incompetent  because  made  under  advice,  that  if  the  party  was 
guilty  the  confession  could  not  put  him  in  any  worse  condition, 
and  that  he  had  better  tell  the  truth  at  all  times,  w 

Expectations  of  compromise.  —  Difficult  questions  may  arise 
where  there  is  reason  to  believe  that  the  confession  was  made 
with  the  hope  of  compromise,  or  of  obtaining  a  lighter  sentence. 
To  exclude  such  confessions  arbitrarily,  would  exclude  almost  all 
confessions.  To  work  an  exclusion  there  must  be  shown  a  causal 
connection  between  an  authoritative  promise  and  the  confession. 
If  this  be  not  shown,  the  confession  is  admissible.  Thus  a  state- 
ment by  a  jailer,  after  the  arrest  of  a  prisoner,  "  that  if  the  com- 
monwealth should  use  any  of  them  as  witnesses,  he  supposed  it 
would  prefer  her  to  either  of  the  others  "  who  were  arrested  and 
charged  with  the  same  offence,  is  not  sufficient  to  exclude  a  vol- 

v^  Com.  V.  Curtis,  97  Mass.  574.  (N.  S.)  p.  98 ;  see,  also,  Com.  ».  Tuck- 

v^  State  V.  Yaigneur,  5  Richardson,  erman,  10  Gray,  173;  and  see  cases 
391.     See  State  i;.  Carr,  37  Yt.  191.       cited  ante,  §  685,  note/. 


VD  Fonts  V.  State,  8  Ohio  State  R. 
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untary  confession  made  by  her,  on  the  same  day,  to  a  magistrate, 
after  the  magistrate  had  told  her  such  confession  might  be  used 
as  evidence  against  her.n^^ 

But  a  written  confession  of  guilt,  made  with  a  view  to  com- 
promise the  matter  with  the  injured  party,  on  the  condition  that 
the  accused  shall  not  be  prosecuted,  is  inadmissible  against  the 
accused,  u^ 

PromiseB^y  persons  confessedly  unauthoritative  do  not  exclude. 
—  Where  the  promise  is  made  by  a  person  who  the  prisoner 
knows  has  no  possible  power  in  the  premises,  such  confession  is 
admissible  in  evidence,  x 

Effect  of  collateral  inducements.  — A  confession,  though  made 
under  the  influence  of  some  collateral  benefit  or  boon,  no  hope  or 
fear  being  held  out  in  respect  to  the  particular  criminal  cfaaige, 
may  be  received.  2;^  And  so  where  a  promise  of  an  employer  is 
not  to  dischaige  the  defendant  if  he  will  ^^  settle  "  for  things 
stolen,  on  which  defendant  confesses.  3? 

The  degree  of  authority  of  the  party  to  whom  the  confession  is 
made,  as  connected  with  the  admissibility  of  the  confession,  will 
be  examined  under  a  subsequent  head,  y 

§  687.  Real  issue  is^  whether  the  influence  applied  was  such  as 
to  induce  a  false  statements  —  The  chief  question,  we  may  now 
hold,  z  is  whether  the  inducement  held  out  to  the  prisoner  was 
calculated  to  make  his  confession  an  untrue  one ;  if  not,  it  will 
be  admissible,  a  Thus  in  1872,  it  was  held  in  England  that  the 
words,  "  I  must  know  more  about  it,"  addressed  by  a  police  con- 
stable to  a  prisoner  in  the  course  of  a  conversation  about  the 
offence,  just  after  arrest,  are  not  sufficient  to  exclude  a  confes- 
sion, h  In  this  case  Keating,  J.,  after  consulting  with  Quain,  J., 
said :  ^^  In  my  time  it  used  to  be  held  that  a  mere  caution  given  by 

w^  Fife  V.  Com.  29  Penn.  State  B.  x^  Com.  v.  Howe,  2  Allen,  153. 

429.  y  Post,  §  692. 

u^  Austine  v.  People,  51  HI.  236.  z  Archb.  C.  P.  9th  ed.  110;  Sute 

X  R.  v.  Row,  Russell  &  Byan  C.  C.  v.  Grant,  9  Shep.  171. 

153 ;  R.  V,  Gibbon,  1  Car.  &  Payne,  a  2  Rus8.on  Cr.  845;  R.  v.  Thomas, 

97;  R.  r.  Hardwick,  1  Car.  &  Payne,  7  C.  &  P.  345;    see  U.  S.  v.  Nott,  1 

98,  in  note;    R.  v.  Tyler,  1  Car.  &  McLean, 499;  State ». Kirby,  1  Strob- 

Payne,   129;    R.  v,  Berigan,  1  Irish  hart,  155;  O'Brien  17.  People,  48  Bar- 

Circ.   R.   177    (Cork    Lent    Assizes,  boar,  274 ;  People  9.  Phillips,  3  Hand 

1841);  State  t?.  Kirby,  1  Strobhart  (S.  (42  N.  Y.),  200. 

C),  165.  6  B.  u.  Beason,  12  Cox  C.  C.  228. 

x^  State V,  Wentworth,  87 N.  H.  196. 
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a  person  in  authority  would  exclude  an  admission,  but  since  then   ^ 
there  has  been  a  return  to  doctrines  more  in  accordance  with  the    ( 
common  sense  view.  The  real  question  i«,  whether  there  has  been  any 
threat  or  promise  of  such  a  nature  that  the  prisoner  would  be  likely 
to  tell  an  wntruthfrom  the  fear  of  the  threat^  or  hope  of  profit  from   / 
the  promise"  b^  So  where  a  prisoner  was  taken  before  a  magistrate 
on  a  charge  of  forgery,  and  the  prosecutor  said,  in  the  hearing  of 
the  prisoner,  that  he  considered  him  as  the  tool  of  G.,  and  the 
magistrate  then  told  the  prisoner  to  be  sure  to  tell  the  truth,  and 
upon  this  the  prisoner  made  a  statement,  this  was  held  receivable*  c 

§  688.  So,  where  one  under  arrest  for  stealing  was  visited  in 
jail  by  the  prosecutor,  who  said  to  him  that  if  he  wished  for  any 
conversation,  he  could  have  a  chance ;  the  prisoner  made  no  reply 
for  a  minute  or  two ;  .the  prosecutor  then  told  the  prisoner  he 
thought  it  was  better  for  all  concerned,  in  all  cases  for  the  guilty 
party  to  confess ;  the  prisoner  then  said  he  supposed  he  should 
have  to  stay  there  whether  he  confessed  or  not ;  the  prosecutor 
replied  that  he  supposed  he  would,  and  in  his  opinion  it  would 
make  no  difference  aj9  to  legal  proceedings,  and  that  it  was  con- 
sidered honorable  in  all  cases,  if  a  person  was  guilty,  to  confess. 
It  was  held  that  the  confessions  of  the  prisoner,  made  immedi- 
ately after  this  conversation,  were  admissible  in  evidence  against 
him.  d  So  also,  where  the  confession  was  the  result  of  friendly 
advice,  though  the  person  advising  was  a  stockholder  in  a  corpo- 
ration defrauded  by  the  defendant,  d^ 

Several  prisoners  being  in  custody  on  a  charge  of  murder.  A., 
who  was  one  of  them,  said  to  the  chaplain  of  the  prison,  that 
he  wished  to  see  a  magistrate,  and  asked  if  any  proclamation 
had  been  made,  and  any  offer  of  pardon.  The  chaplain  said 
there  had,  but  he  hoped  A.  would  understand  that  he  could 
offer  him  no  inducement  to  make  any  statement,  as  it  must  be 
his  own  free  and  voluntary  act.  When  A.  saw  the  magistrate, 
he  said  that  no  person  had  held  out  any  inducement  to  him  to 
confess  anything,  and  that  what  he  was  about  to  say  was  his 
own  free  and  voluntary  act  and  desire.     A.  then  made  a  state- 

lA  To  the  same  effect  is  B.  t^.  Jones,  d  Com.  v.  Morey,  1  Gray,  461. 

12  Cox  C.  C.  241  (1871),  before  the  d^  Com.  v.  Tuckerman,   10   Gray, 

court  of  criminal  appeal,  and  State  v.  172;  see,  also,  Com.  v.  Whittemore,  11 

Simon,  50  Mo.  370.  Gray,  201. 

c  R.  V,  Court,  7  C.  &  P.  486 ;  R.  t>. 
Thomas,  7  C.  &  P.  846. 
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ment  to  the  magistrate.  It  was  ruled  that  this  statement  was 
receivable  against  A.  on  his  trial  for  the  murder,  e 

Assurances  that  the  confession  would  not  he  disclosed,  —  Such 
assurances,  if  not  made  by  a  person  in  authority  in  such  a  way  as 
to  lead  to  a  false  statement,  do  not  exclude  a  confession  they 
elicit ;  e^  and  so,  where  the  defendant  confessed  his  guilt  to  a  fel- 
low-prisoner on  being  assured  by  the  latter  that  one  criminal 
cannot  testify  against  another,  it  was  held  that  the  confession 
was  admissible,  e^ 

Spiritual  inducements. '■^Thsi  inducement  must  refer  to  a  tem- 
poral benefit,  for  hopes  which  are  referable  to  a  future  state 
merely  are  not  within  the  principle  which  excludes  confessions 
obtained  by  improper  influence,  c* 

§  689.  (c.)  Duress.  —  Legal  imprisonment  does  not  operate 
to  exclude  a  confession  made  during  its  continuance  when  no 
threats  or  promises  were  used./  Thus  where  a  prisoner  after 
his  arrest,  upon  being  interrogated  why  he  had  killed  his  wife, 
replied,  "  Because  I  loved  her  ; "  and  said  further,  "  I  killed  her 
because  she  loved  another  better  than  me  ;  "  and  also  said  to  a 
fellow-prisoner  in  jail,  that  he  had  killed  her,  but  if  it  was  to  do 
again  he  would  not  do  it,  it  was  held  that  there  was  nothing  in 
the  circumstances  under  which  these  confessions  were  made  to 
render  them  inadmissible,  g 

A  confession  made  to  an  officer  who  has  the  prisoner  in  custody 
is  admissible,  provided  it  was  not  induced  by  improper  means,  h 

§  690.  (d.)  Interrogations^  either  voluntary  or  under  oath.  —  A 
confession  is  admissible  when  voluntarily  made  to  a  public  officer, 
even  though  the  prisoner  ba  in  custody  of  such  officer,  unless  the 
confession  be  in  answer  to  questions  involving  threats  or  prom- 
ises, h^ 

c  R.  I?.  Dingley,  1  Car.  &  Kir.  687;  Y.),  9;  Hartung  v.  People,  4  Parker 

State  v.  Vaigneur,  5  Rich.  391.  C.  C.  324,  and  cases  cited  supra,  §  686. 

e^  R.  V.  Thomas,  7  C.  &  P.  845.  g  State  v.  Freeman,  1  Speer,  57. 

«>  State  V.  Mitchell,  Phill.  (N.  C.)  h  Com.    v.    Mosler,    4    Barr,   264. 

L.  447.  Post,  §  692. 

«»  R.  r.  Gilham,  post,  note  i;  Com.  h\  R.  v.  Wild,  I  Moody  C.  C.  452; 

t;.  Drake,  15  Mass.  161;  State  f.  Bos-  R.  ».  Thornton,  1  Moody  C.  C.   27; 

tick,  4  Harr.  564 ;  though  see  R.  v.  R.  v.  Gibney,  Jebb  C.  C.  15 ;  R.  t*. 

Griffin,  6  Cox  C.  C.  219  ;  post,  §  776.  Upchurch,   1   Moody  C.  C.  465;   R. 

/  Stephen  v.  State,  11  Geor.  225;  t7.  Johnston,  15  Irish  C.  L.  R.  60;  R 

Austin  V.  State,  14   Arkansas,  556 ;  t7.  Kerr,  8  Car.  &  Payne,  1 79 ;  R  (?. 

People  17.  Rogers,  4  E.  P.  Smith  (N.  Rees,  7  Car.  &  Payne,  569 ;  R.  r. 
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Nor  will  a  confession,  even  under  oath,  be  excluded  by  the  fact 
that  it  was  elicited  by  questions,  if  no  undue  influence  be  used, 
and  the  party  is  not  at  the  time  under  a  criminal  charge  ;  i  and 
declarations  of  the  defendant,  though  made  as  a  witness  before 
a  committee  of  the  house  of  commons,  and  imder  compulsory 
process,  were  holden  by  Abbott,  C.  J.,y  to  be  admissible 
against  the  defendant,  upon  an  indictment  for  corruptly  granting 
licenses  to  public  houses,  i  So  a  statement  made  voluntarily 
under  oath  by  a  witness  before  a  coroner's  inquest  in  answer  to 
interrogatories  there  put  to  him,  although  he  was  at  the  time 
informed  he  was  suspected  of  the  crime,  was  held  subsequently 
admissible  when  he  was  on  trial  for  the  homicide.  I 


Bartlett,  7  Car.  &  Payne,  882 ;  R.  v. 
ElUs,  Ryan  &  Moody  N.  P.  C.  482 ; 
see  qualifications  in  R.  v.  Mick,  8  F.  & 
F.  822;  R.  17.  Bodkin,  9  Cox  C.  C. 
408;  R.  V,  Devlin,  2  Craw.  &  Dix, 
152 ;  though  see  People  v,  Wentz,  87 
N.  Y.  803;  Young  v.  Com.  8  Bush, 
866.  A  person  being  in  custody,  and 
having  been  charged  with  setting  fire 
to  some  bobbins  of  cotton  in  a  mill,^ 
was  shown  a  piece  of  paper  (partially 
burnt)  with  writing  on  it,  which  had 
been  found  among  the  burnt  property. 
Without  receiving  any  caution  what- 
ever, he  was  then  asked  by  the  police- 
man whose  writing  it  was,  and  what  he 
had  done  with  the  remainder  of  it.  It 
was  held,  that  what  he  said  in  answer 
to  the  questions  ^as  receivable,  as  the 
question  did  not  amount  to  a  threat. 
R.  V.  Regan,  1 7  L.  T.  N.  S.  826  —  Shee. 

A  policeman  asked  a  prisoner,  who 
was  suspected  of  having  made  away 
with  her  illegitimate  child,  to  tell  him 
where  it  was.  She  refused  to  do  so, 
upon  which  he  said  that  if  she  did  not 
tell  she  might  get  herself  into  trouble, 
and  it  would  be  the  worse  for  her. 
Then  she  made  a  statement.  It  was 
held  that  the  statement  was  inadmissi- 
ble. R.  ».  Coley,  10  Cox  C.  C.  686 
—  Mellor. 

Admissions  by  a  prisoner,  elicited 


by  questions  of  a  police  officer,  with 
an  admonition  to  tell  all  she  knew,  are 
inadmissible.  But  a  subsequent  state- 
ment by  the  prisoner  to  another  offi- 
cer is  not  necessarily  so  far  under  the 
same  influence  as  to  exclude  it.  R.  v, 
Cheverton,  2  F.  &  F.  833  — Erie. 

t  R.  V.  Ellis,  R.  &  M.  N.  P.  482;  R. 
i;.  Thornton,  1  Mood.  C.  C.  27 ;  R.  r. 
Garbett,  1  Denison  C.  C.  236 ;  2  Cox 
C.  C.  448 ;  R.  t;.  Wheater,  2  Mood.  C. 
C.  45 ;  R.  V.  Goldshede,  1  C.  &  K. 
657;  R  17.  Tubby,  5  C.  &  P.  680 ;  An- 
derson V,  State,  26  Ind.  89;  contra, 
Josephine  v.  State,  89  Miss.  615. 

j  R.  V.  Merceron,  2  Stark.  866. 

k  And  see  as  to  sworn  admissions 
before  commissioner  in  bankruptcy,  R. 
V.  Wheater,  2  Moody  C.  C.  46. 

/  Teachout  r.  People,  41  N.  Y.  7 ; 
State  V.  Vaigneur,  5  Richards.  891. 
See  State  v.  Broughten,  7  Iredell,  96  ; 
People  v.  Hendrickson,  1  Parker  C.  R. 
407 ;  Shoeffler  v.  Stete,  8  Wise.  828  ; 
Sute  V.  Oilman,  61  Maine,  206 ;  Peo- 
ple V.  Banker,  2  Parker  C.  R.  26;  Peo- 
ple V.  McMahon,  2  Parker  C.  R.  (N. 
Y.)  668 ;  R.  u.  Tubby,  5  C.  &  P.  680 ; 
tliough  see  R.  t;.  Lewis,  6  C.  &  P.  161 ; 
R.  V.  Davis,  Ibid.  177;  R.  v,  Owen,  9 
C  &  P.  288,  where  the  prisoner  was . 
examined  in  his  own  case. 
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Defendant'*%  examination  a»  9uch  made  under  compulnan  as  to 
crime  for  which  he  is  arrested.  —  But  the  examination  of  an 
accused  party,  taken  as  such^  is  not  admissible,  when  such 
accused  party  is  put  on  his  oath  and  sworn,  and  examined,  m 
This  rule  is  founded  upon  the  unreliable  as  well  as  the  inquisi- 
torial character  of  such  statements ;  and  therefore,  where  a  man, 
having  been  arrested  by  a  constable,  without  warrant,  upon  sus- 
picion of  having  committed  murder,  was  examined  as  a  wit- 
ness at  the  coroner's  inquest,  it  was  held,  that  the  statements 
thus  made  by  him  were  not  admissible  against  him  on  his  trial 
for  the  murder,  m^ 

But  it  is  otherwise  as  to  voluntary  statements.  Thus  where  a 
magistrate  told  a  prisoner  on  examination  before  him  for  larceny 
of  a  watch,  that  unless  he  accounted  for  the  mianner  in  which 
he  became  possessed  of  the  watch,  he  should  be  obliged  to  com- 
mit him  to  be  tried  for  stealing,  and  also  warned  him  not  to 
commit  himself  by  his  confessions,  it  was  held  that  the  state- 
ments of  the  prisoner  on  his  examination  were  admissible  as  his 
confession  on  a  subsequent  trial,  n  And  the  same  rule  will  ap- 
ply to  a  defendant's  voluntary  testimony  given  under  the  recent 
statutes  enabling  him  to  be  a  witness  in  his  own  behalf. 

As  has  been  seen,  the  most  solemn  adjurations  do  not  ex- 
clude a  confession  when  there  were  no  threats  or  promises 
used.n^ 

Not  exclyded  hy  leading  questions.  —  A  prisoner's  confession 
will  not  be  rejected  as  evidence  merely  because  it  was  made  in 
answer  to  a  question  which  assumed  his  guilt,  o  Thus,  where 
the  officer,  who  committed  the  prisoner  on  a  cha|ge  of  murder, 
asked,  "  whether,  if  it  was  to  do  over  again,  he  would  do  it," 
and  the  reply  was,  *.'  Yes  sir-ree.  Bob ; "  it  was  held,  that  both 
the  question  and  answer  were  admissible  in  evidence,  as  well 
as  the  fact  that,  in  making  the  reply,  the  prisoner's  "  manner 
was  short."  6^ 

m  R.  V.  Lewis,  6  C.  &.  P.  161 ;  R.  v.  Stripp,  Dears.  C.  C.  648 ;  86  £ng. 

V.  Davis,  Ibid.  177;  Shoeffler  v.  State,  L.  &  E.  687. 

8  Wise.  823 ;  U.  S.  v,  Williams,  1  Clif-  n^  Ante,  §  686. 

ford,  6.  o  Thornton's  case,  1  Mood.  C.  C. 

ml  People  v.  McMahon,  16  N.  Y.  (1  28 ;  Phil,  on  Ev.  427 ;  Gibney's  case, 

Smith)  884 ;  State  v.  Young,  Winston  Jebb  C.  C.  16. 

K.  C.  126.  6^  Carroll  v.  State,  28  Alabama,  28. 

n  State  v.  Cowen,  7  Iredell,  289;  R. 
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When  written^  parol  evidence  incompetent.  —  When  the  pris- 
oner voluntarily  confesses  before  an  examining  magistrate,  it  is 
the  duty  of  the  latter  to  take  the  examination  in  writing,  and 
when  such  is  done,  the  writing  alone  is  evidence  of  the  confes* 
sion,  unless  it  appear  that  the  writing  is  lost  or  destroyed.^ 
But  collateral  statements  are  not  thus  excluded  ;^^  nor  does  an 
informal  examination  exclude  parol  evidence.^ 

§  691.  («.)  Artifice.  —  No  objection  can  be  taken  because 
the  confession  was  made  under  a  mistaken  supposition  that 
some  of  the  defendant's  accomplices  were  in  custody,  even 
though  the  mistake  were  created  by  artifice,  with  a  view  to  ob- 
tain the  confession,  q 

On  the  same  reasoning,  a  letter  given  by  the  defendant  to  the 
jailer  to  put  into  the  post  is  evidence  against  him.  r 

§  692.  (/.)  Authority  or  influence  of  the  party  by  whom  the 
co7ifes8ion  is  elicited.  —  It  has  already  be^n  noticed  that  confes- 
sions elicited  by  an  unauthoritative  promise  by  the  owner  of 
goods,  s  by  religious  advisers  on  sanctions  having  connection  with 
a  future  state,  t  and  by  indifferent  and  unofficial  persons  gen- 
erally, u  are  admissible.  The  party  to  whom  the  confession  is 
made,  to  make  it  in  this  view  inadmissible,  must  be  an  officer  of 
the  law.     When  an  improper  influence  is  used  by  such,  it  ex- 


p  State  V,  Parish,  1  Bnsbee,  239  ; 
State  V.Irwin,  1  Hay.  113;  1  Leach, 
809  ;  Foster,  255 ;  Ro8coe*s  Cr.  Ey.  60. 
Post,  §  696. 

p^  R.  0.  Harris,  1  Moody,  838 ;  R. 
t>.  Spilsbury,  7  C.  &  P.  188 ;  R.  v.  Bell, 
5  C.  &  P.  168. 

;>«  Post,  §  697. 

q  Kv.  Burley,  1  Phil.  Evid.  104 ; 
Com.  V.  Enapp,  9  Pick.  496;  2  Russ.  on 
Cr.  845 ;  Com.  v.  Hanlon,  8  Brewster, 
461 ;  Price  o.  State,  18  Ohio  St.  R. 
418. 

r  R.  r.  Derrington,  2  C.  &  P.  418. 

g  Ward  V.  People,  8  Hill,  895;  Com. 
r.  Morey,  I  Gray,  461. 

t  R.  17  Gilham,  1  Mood.  186 ;  State 
V,  Bostick,  4  Harr.  564 ;  R.  v.  Dingley, 
1  Car.  &  Kir.  637.  Where  a  primmer 
committed  on  a  charge  of  murder  sent 
for  the  chaplain  to  pray  with  him,  who 


told  him  that,  as  the  minister  of  God, 
he  ought  to  warn  him  not  to  add  sin 
to  sin  by  attempting  to  dissemble  with 
God,  and  that  it  would  be  important 
for  him  to  confess  his  sins  before  God, 
and  to  repair,  as  far  as  he  could,  any 
injury  he  had  done.  The  chaplain 
had  two  interviews  with  the  prisoner, 
and  considered  he  had  made  a  great 
impression  on  him,  but  distinctly  told 
him  he  did  not  wish  him  to  confess. 
After  this  the  prisoner  made  two  con- 
fessions to  the  jailer  and  the  mayor, 
after  having  been  warned  of  the  con- 
sequences by  both  those  persons.  It 
was  held,  that  these  confessions  were 
good  evidence,  and  rightly  received. 
Rex  V.  Gilham,  Car.  C.  L.  51 ;  1  M. 
C.  C.  186.  Post,  §  775. 
14  Ante,  §  685-6. 
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eludes  the  confession,  if  it  appear  that  such  influence  waa  calcu- 
lated to  induce  a  false  answer  from  the  defendant,  v  The  only 
extension  of  this  is  when  the  confession  is  made  to  a  master,  who 
holds  out  threats  or  promises,  when  the  ofiEence  directly  concerns 
himself,  which  threats  or  promises  are  such  as  are  likely  to  lead 
the  defendant  to  confess  falsely,  either  from  a  feeling  of  dependent 
prostration,  or  from  the  expectation  of  lighter  penalties  if  the 
confession  be  made,  which  makes  the  confession  inadmissible,  w 
When  such  is  not  the  case,  the  confession  is  admissible.  Thus, 
where  the  prisoner  was  indicted  for  infanticide,  and  her  mistress 
told  her  '^  she  had  better  speak  the  truth,"  the  confession  was 
received. a;  "  The  cases,"  said  Parke,  B.,  "have  gone  quite  far 
enough,  and  ought  not  to  be  extended.  It  is  admitted  that  the 
confessions  ought  to  be  excluded  unless  voluntary,  and  the  judge, 
not  the  jury,  ought  to  determine  whether  they  are  so.  One  ele- 
ment in  the  consideration  of  the  question  as  to  their  being  volun- 
tary is,  whether  the  threat  or  inducement  was  such  as  to  be  likely 
to  influence  the  prisoner.  Perhaps  it  would  have  been  better  to 
have  held  (when  it  was  determined  that  the  judge  was  to  decide 
whether  the  confession  was  voluntary),  that  in  all  cases  he  was 
to  decide  that  point  upon  his  own  view  of  all  the  circumstances, 
including  the  nature  of  the  threat  or  inducement,  and  the  charac- 
ter of  the  person  holding  it  out,  together ;  not  necessarily  exclud- 
ing the  confession  on  account  of  the  character  of  the  person 
holding  out  the  inducement  or  threat.  But  a  rule  has  been  laid 
down  in  different  precedents  by  which  we  are  bound,  and  that  is, 
that  if  the  threat  or  inducement  is  held  out,  actually  or  construc- 
tively, by  a  person  in  authority,  it  cannot  be  received,  however 
slight  the  threat  or  inducement ;  and  the  prosecutor,  magistrate, 

V  Deathridge  v.  State,  I  Sneed,  75;  prisoner,   who  had  been    previously 

Vaughan  r.  Com.  17   Grattan,  676;  taken  into  custody,  said  to  her,  **  I  am 

Com.^McCann,  97 Mass.  580;  Ruth-  sorry  for  you;    you  ought  to  have 

erfordv.Com.2Metc.(Ky.)S87;  and  known    better.     Tell  roe  the  truth, 

cases  cited,  ante,  §  687.  whether  you  did  it  or  no.     Do  not 

w  R.  t;.  Garner,  2  Car.  &  K.  920;  run  your  soul  into  more  sin,  but  tell 

see  Joy  on  Confessions,  28.  the  truth ; "  when  the  prisoner  made 

X  R.  v.  Moore,  12  Eng.  Law  &  Eq.  a  full  confession :    It  was  held,  that 

583 ;  5  Cox  C.  C.  654.    A  daughter  of  the  confession  was  not  made  to  a  per- 

the  prosecutor  (the  prisoner's  master),  son  in  authority,  and  was  therefore 

but  who  did  not  live  with  her  father,  admissible.     R.  v.  Sleeman,  Dears.  C. 

and  was  not  the  prisoner's  mistress,  C.  249  ;  6  Cox  C.  C.  245. 
whilst  she  had  temporary  charge  of  the 
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or  constable  is  such  a  person,  and  so  the  master  or  mistress  may 
be.  U  not  held  out  by  one  in  authority,  they  are  clearly  admis- 
sible. The  authorities  are  collected  in  Mr.  Joy's  Very  able 
treatise  on  Confessions  and  Challenges,  p.  23.  But,  in  referring 
to  the  cases  where  the  master  and  mistress  have  been  held  to  be 

♦  persons  in  authority,  it  is  only  when  the  offence  concerns  the 
master  or  mistress,  that  their  holding  out  the  threat  or  promise 
renders  the  confession  inadmissible.  In  Rex  v.  Upchurch,  Ry.  & 
M.  865,  the  offence  was  arson  of  the  dwelling-house,  in  the  man- 
agement of  which  the  mistress  took  a  part.  Regina  v.  Taylor,  8 
Car.  &  K.  p.  733,  is  to  the  like  effect.  So  Rex  v.  Carrington, 
Ibid.  109,  and  Rex  r.  Howell,  Ibid.  534.  So  where  the  threat 
was  used  by  the  master  of  a  ship  to  one  of  the  crew,  and  the 
offence  committed  on  board  the  ship  by  one  of  the  crew  towards 
another ;  and  in  that  case  also  the  master  of  the  ship  threatened 
to  apprehend  him  ;  and,  the  offence  being  a  felony,  and  a  felony 
actually  committed,  would  have  a  power  to  do  so  on  reasonable 
suspicion  that  the  prisoner  was  guilty.  In  Rex  v.  Warringham, 
tried  before  me  at  the  Surrey  Spring  Assizes,  1851,  the  confes- 
sion was  in  consequence  of  what  was  said  by  the  mistress  of 
the  prisoner,  she  being  in  the  habit  of  managing  the  shop,  and 
the  offence  being  larceny  from  the  shop.  This  appears  from  my 
notes.  In  the  present  case  the  offence  of  the  prisoner,  in  killing 
her  child,  or  concealing  its  dead  body,  was  in  no  way  an  offence 
against  the  mistress  of  the  house.  She  was  not  the  prosecutrix 
then,  and  there  was  no  probability  of  herself  or  the  husband 
being  the  prosecutor  of  an  indictment  for  that  offence.  In  prac- 
tice, the  prosecution  is  always  the  result  of  the  coroner's  inquest. 
Therefore,  we  are  clearly  of  opinion  that  her  confession  was 
properly  received."  y 

Presence  of  persons  in   authority  does  not   therefore  per  se 

.  exclude.  —  Thus  the  confessions  of  a  prisoner,  made  by  him  in 
the  presence  of  a  deputy  sheriff,  who  had  no  control  over  the 
jail,  to  a  friend  who  advised  him  to  tell  the  truth,  were  held 
admissible,  z 

'     y  See,  also,  remarks  of  Sbaw,  C.  (S.  C.)  428 ;  B.  v.  Parker,  Leigh  &  C. 

J.,  Com.  v.  Morey,  1  Gray,  462 ;  and  42.    And  so  where  the  confession  was 

see  Com.  t?.   Taylor,  5   Cush.  608 ;  made  directly  to  the  arresting  officer. 

Spears  v.  State,  2  Ohio  St.  Rep.  (N.  Aaron  v.   State,  87  Alab.  106;  Peo- 

S.)  583.  pie  17.  Thoms,  3  Parker  C.  R.  (N.  Y.) 

z  State  t7.  Gossett,  9  Rich.  Law  256. 

VOL.1.— 89  609 


Digitized  by 


Google 


§  692.] 


METHOD  OF  PBOOF  : 


[BOOKIL 


So  the  mere  fact  that  such  confession  was  made  in  the  pres- 
ence of  a  jailer  does  not  exclude  it  if  no  inducements  to  confess 
are  offered,  a  The  same  position  was  taken  in  a  case  where  the 
evidence  was  that  the  prisoner,  when  arrested,  made  certain  con- 
fessions to  the  officer,  who  used  no  threats  and  made  no  prom- 
ises, and  the  prisoner  was  very  much  frightened  at  the  time,  and 
spoke  partly  in  English  and  partly  in  Grorman ;  the  officer  not 
understanding  the  latter,  a^ 

Sun^mary  of  law. — Hence  may  we  conclude  that  a  confession 
is  only  to  be  excluded,  on  this  ground,  where  it  is  induced  by 
temporal  inducement,  by  threat,  promise,  or  hope  of  favor  held 
out  to  the  party,  in  respect  of  his  escape  from  the  change  against 
him,  by  a  person  in  authority,  under  circumstances  likely  to  lead 
to  a  false  statement;  o)r  where  there  is  reason  to  presume  that 
such  person  appeared  to  the  party  to  sanction  such  a  threat  or 
inducement,  b 

What  expressions  are  to  be  construed  as  likely  to  produce  a  false 
confession.  —  Where  the  arresting  officer  says :  "  It  is  better 
for  a  man  who  is  guilty  to  plead  guilty,  for  he  gets  a  lighter 
sentence  ; "  c  and  where  he  says :  *^  You  had  better  tell  all 
about  it ; "  i  these  expressions  have  been  held  to  vitiate  con- 
fessions so  induced.  Undoubtedly  the  line  of  discrimination  be- 
tween the  words  last  quoted  and  others  which  have  been  sub- 


a  State  v.  Cook.  15  Rich.  S.  C.  29; 
Wiley  V,  State,  8  Cold.  (Tenn.)  862. 

a\  People  v.  Thorns,  8  Parker  C.  R. 
256. 

h  See  ante,  §  687  ;  and  see  State  v. 
Bostick,  4  Harrington,  568,  564 ;  R. 
V.  Upchurch,  1  Moody  C.  C.  466 ;  R. 
V.  Drew,  8  Carrington  &  Payne,  140 ; 
R.  V.  Jones,  Russell  &  Ryan  C.  C. 
152;  R.  r.  Jenkins,  Russell  &  Ryan 
C.  C.  492 ;  R.  V.  Hearn,  Carrington  & 
Marshman,  109  ;  R.  v.  Mills,  6  Car- 
rington &  Payne,  146 ;  R.  v.  Shep- 
herd, 7  Carrington  &  Payne,  579  ;  R. 
r.  Enoch,  5  Carrington  &  Payne,  589 ; 
R.  r.  Parratt,  4  Carrington  &  Payne, 
570 ;  R.  V.  Thompson,  1  Leach  C.  C. 
4th  ed.  291 ;  but  see  R.  v.  Thomas, 
6  Carrington  &  Payne,  858;  R.  t;. 
Shaw,  6  Carrington  &  Payne,  872; 
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R.  17.  Court,  7  Carrington  &  Payne, 
486 ;  R.  V.  Heeman,  1  Dearsly  C.  C. 
269;  R.  0.  Nolan,  1  Crawford  &  Dix 
C.  C.  74 ;  R.  V.  Cain,  1  Crawford  & 
Dix  C.  C.  87 ;  R.  v.  Wright,  1  Lewin 
C.  C.  48 ;  R.  V.  Sexton,  1  Deacon 
Crim.  Law,  424,  427 ;  Roscoe's  Crim. 
Evid.  87;  R.  v.  Thornton,  1  Moody 
C.  C.  27 ;  R.  V.  Lloyd,  6  Carrington  & 
Payne,  898 ;  R.  v,  Simpson,  1  Moody 
C.  C.  410;  R.  w.  Moody,  2  Crawford 
&  Dix  C.  C.  847 ;  R.  v,  Luckhurst,  1 
Dearsly  C.  C.  245;  6  Cox  C.  C.  243; 
22  Eng.  Law  &  £q.  Rep.  604;  People 
V,  Wentz,  87  N.  Y.  808 ;  King  r.  Sute, 
40  Ala.  814;  Miller  r.  People,  89  Dl. 
457. 

c  Com.  V.  Curtis,  97  Mass.  574. 

d  Vaughan  w.  Com.  17  Gratt.  576 
contra^  King  v.  State,  40  Ala.  814. 
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jected  to  a  contrary  interpretation,  is  difficult  to  draw  accurately. 
But  the  principle  is  of  easy  definition.  Was  the  inducement 
likely  to  lead  to  a  false  confession  ?  If  so,  the  confession  must 
be  rejected. 

§  693.  Some  c(Me9  of  persons  not  in  authoritt/.  —  A  person  to 
whom  a  free  negro  is  bound  as  an  apprentice,  though  a  justice  of 
the  peace,  if  not  acting  as  such,  and  in  no  way  afiEected  by  the 
offence,  is  not,  it  haj9  been  held  in  Virginia,  a  person  in  authority 
in  the  sense  of  the  above  rule,  e 

A  statement  by  a  director  of  a  corporation  defrauded  by  the 
defendant,  that  he  would  do  all  he  rightfully  could  to  prevent  a 
prosecution  if  defendant  confessed,  does  not  exclude  the  con- 
fession, e^ 

(^.)  Intoxication*  —  Intoxication  does  not  exclude  a  confes- 
sion, even  though  the  intoxication  was  induced  by  a  police 
officer  who  sought  in  this  way  to  lead  the  prisoner  to  confess./ 

3.  How  far  Original  Improper  Influence  vitiates  Subsequent 

Confessions. 
§  694.  Where  a  confession  has  once  been  obtained  by  means  of 
hope  or  fear,  confessions  subsequently  made  are  presumed  to  come 
from  the  same  motive,  and  are  inadmissible,  though  no  such  in- 
fluences are  shown,  g  But  if  it  be  shown  that  the  original  influ- 
ences have  ceased  to  operate,  the  confessions  are  admissible,  h  On 
this  reasoning,  in  an  early  case  in  Pennsylvania,  where  a  boy  of 
twelve  years  old,  who  had  been  indicted  for  arson,  was  urged  to 
make  a  confession,  by  holding  out  the  expectation  of  a  pardon  if 
he  did,  and  by  threats  of  a  rigorous  confinement  if  he  did  not,  but 
without  effect ;  and  afterwards  on  an  examination  before  a  magis- 
trate voluntarily  confessed  the  crime ;  it  was  ruled  the  confession 

e  Smith  v.  Com.  10  Grattan,  734.  But  see,  per  contra,  Moore  t;.  Com.  2 

e^  Com.  t;.  Tuckerman,   10   Gray,  Leigb,  701. 

173.  h  State  P.    Roberts,   1   Devereux, 

/  Jefferds  v.  People,  6  Parker  C.  259 ;  Peter  r.  State,  4  Sm.  &  Marsh. 

R.  522.     As    to    sleep,    see   ante,   §  31 ;  2  Russ.  on  Crimes,  824,  836  ;  State 

684.  V,  Hash,  12  La.  Ann.  895 ;  State  v. 

g  State  v,   Roberts,    1   Dev.   259;  Carr,    37    Vermont,    191;    Dinah    r. 

Com.  V,  Harman,  4  Barr,  269;  Peter  State,  39  Alab.  359;  People  u.  Jim  Ti, 

V,  State,  4  Sm.  &  Marsh.  31;  Death-  32  Cal.  60;  Strady  v.  State,  5  Cold, 

ridge  v.  State,  1  Sneed,  75;  2  Russ.  on  (Tenn.)   300;    Selvidge  v.  State,  30 

Crimes,  832;  State  v.  Guild,  5  Hal-  Tex.  60;  State  t?.  Howard,  17  N.  H. 

sted,  163;  Love  v.  State,  22  Ark.  3SG.  171. 
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was  admissible,  the  early  improper  inflaence  being  supposed  to 
have  passed  away,  it  being  left  to  the  jury  to  consider  whether 
the  prisoner  had  falsely  declared  himself  guilty  or  not.  i 

But  under  such  circumstances,  after  the  fact  is  known  that 
either  the  influence  of  hope  or  fear  existed,  inducing  a  former 
confession,  an  eapEcit  warning  should  be  given  the  prisoner  of  the 
consequences  of  a  confession ;  and  it  must  be  clear  that  he  was 
relieved  from  the  effect  of  the  improper  influence  previously 
applied,  before  such  second  confessions  are  admissible  in  evi- 
dence, y 

The  burden  is  on  the  state  to  prove  that  the  second  confession 
was  not  made  under  influences  which  rendered  the  first  inad- 
missible, k 

4.  How  far  Extraneou%  Facts  dedtbced  through  an  Inadminible 
Cai\fe98ten  may  he  received. 

§  695.  Although  confessions  obtained  by  threats  or  promises 
are  not  evidence,  yet  if  they  are  attended  by  extraneous  facts 
which  show  that  they  are  true,  any  such  facts  which  may  be  thus 
developed,  and  which  go  to  prove  the  existence  of  the  crime  of 
which  the  defendant  was  suspected,  will  be  received  as  testi- 
mony ;  e.  g.  where  the  party  thus  confessing  points  out  or  tells 
where  the  stolen  property  is,  or  where  he  states  where  the  de- 
ceased was  buried ;  I  or  gives  a  clew  to  other  evidence  which 
proves  the  case,  m  But  if  in  consequence  of  the  confession  of 
the  prisoner  thus  improperly  drawn  out,  the  search  for  the  prop- 
erty or  person  in  question  proves  ineffectual,  no  proof  of  either 

t  Com.  V.  Dillon,  4  Dall.  116.  2  Bailey,  67 ;  R.  v.  Griffin,  R.  &  R. 

j  Van    Buren  v.   State,   24  Miss.  151 ;  R.  v.  Jones,  Ibid.   152 ;  State  v. 

512;  State  r.  Fisher,  6  Jones  N.  C.  Yaigneur,  5  Richardson,  891;  Death- 

(Law)  478;  State  v.  Scates,  5  Ibid,  ridge  r.  State,  1  Sneed,  75;  Jordan  v, 

420 ;  State  t;.  Gregory,  Ibid.  315.  State,  32  Miss.  (3  George)  382 ;  Dofiy 

k  Deathridge    v.    State,   1    Sneed  v.  People,  12  E.  P.  Smith,  589 ;  Belote 

(Tenn.))  75 ;  State  v.  Roberts,  1  Dey-  v.  State,  36  Missis.  96  ;  Jane  v.  Com. 

ereux,   259;  Thompson   v.  Com.   20  2  Metcalf  (Ky.),  30;    Elizabeth  d. 

Gratt.  724 ;  Peter  v.  State,  4  Sm.  &  Sute,  27   Texas,  829 ;  Hocmtain  v. 

M.  37 ;  Cady  v.  State,  44  Hiis.  338.  State,  40  Ala.  344  ;   People  v.  Hoy 

I  Hudson  r.  State,  9  Yerger,  408 ;  Yen,  34  Cal.  176  ;  Frederick  i?.  State, 

State  17.  Brick,   2  Barring.   530 ;   2  3  W.  Va.  695. 

Russ.  on  Crimes,  861,  862;  Com.  v.        m  R.  v.  Leatham,  8  Cox  Cr.  Cas. 

Knapp,  9  Pick.  496 ;  State  v.  Crank,  498. 
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will  be  received./   And  the  property  must  be  identified  by  other 
evidence  as  that  which  was  actually  stolen.^ 

Mr.  Joy  states  the  rule  to  be,  that  where  confessions  are  not 
admissible,  from  the  circumstances  under  which  they  were  ob- 
tained, contemporaneous  declarations  of  the  party  are  receivable 
in  evidence  or  not  according  to  the  attending  circumstances,  but 
any  act  of  such  party,  though  done  in  consequence  of  such  con- 
fessions, is  admissible  in  evidence,  if  it  appears  from  a  fact  thereby 
discovered  that  so  much  of  the  confession  as  immediately  relates 
to  it  is  true.^^ 

• 
5.  How  far  Oanfessians  of  one  are  Evidence  against  another^ 
and  herein  of  the  Defendant  %  Silence  under  Statement%  of 

;    others  implying  his  Q-uilt, 

§  696.  The  subject  of  declarations  of  co-conspirators  will  be 
considered  under  another  head,  h 

Confession  of  one  of  several  defendants.  —  Where  there  is  a 
joint  trial,  and  evidence  is  admitted  of  the  confession  of  one  of 
several  defendants,  it  is  the  duty  of  the  court  to  instruct  the  jury 
not  to  permit  such  confession  to  influence  them  in  their  verdict  as 
to  the  other  defendants,  unless  it  should  appear  that  the  confess- 
ing defendant  was  authorized  by  the  others  to  represent  them  in 
making  such  confession,  i 

Declarations  of  agent.  —  The  declarations  of  a  messenger  sent 
to  a  third  party  by  the  prisoner,  if  made  with  reference  to  the 
object  of  the  mission,  are  admissible  in  evidence  against  him,  if 
the  evidence  shows  they  were  made  by  his  authority,  i^ 

Declaration  of  third  person  in  defendant's  presence.  —  The 
declarations  of  a  third  person  made  in  the  presence  of  a  defendant, 
and  assented  to  by  him,  are  admissible  evidence  against  him,  and 

/  R.  V.  Jenkins,  B.  &  R.  492;  R.  &.  Ryan  C.  C.  152;  R.  o.  Jenkins,  Rus- 

Hearn,  1  Car.  &  Marsh.  109.  sell  &  Ryan  C.  C.  492 ;  Frederick  o. 

g  State  v.  Due,  7  Foster,  256.  State,  3  West  Ya.  695. 

g^  See  R.  v,  Warickshall,  1  Leach  h  Post,  §  702-8-4-5-6. 

C.  C.  268;  R.  V.  Gould,  9  Carrington  i  Lawson  v.   State,   20   Alab.   66; 

&  Payne,  864 ;  R.  v.  Harris,  Evans,  Com.  v,  Ingraham,  7  Gray,  46.     See 

and  Butler,  1  Moody  C.  C.  888 ;  Com.  post,  §  708,  706. 

V,  Knapp,  9  Pickering,  496,  511;  R.  t^  Browning  v.  State,  83  Misa.  48; 

V,  Cain,  1  Crawford  &  Dix  C.  C.  87 ;  State  v.  Taylor,   8   Brev.   248.     See 

R.  V.  Griffin,  Russell  &  Ryan  C.  C.  post,  §  708. 
151.    But  see  R.  v.  Jones,  Russell  & 
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Btand  on  an  eqoal  footing  with  admissions  by  himself  \j  though 
where  the  declarations  are  made  in  the  presence  of  a  party  who 
is  in  a  state  of  stupor,  and  not  contradicted  by  him,  if  sudi  party 
is  unconscious,  the  eyidence  is  inadmissible,  i  The  assent  of  the 
party  is  presumed,  if  nothing  be  said  by  him  inconsistent  with 
that  presumption. ;  I  though  it  is  a  question  for  the  jury  whether 
the  defendant's  apparent  assent,  in  such  a  case,  arose  from  inat- 
tention or  ignorance,  m  For,  where  a  man  at  full  liberty  to 
speak,  and,  not  in  the  course  of  a  judicial  inquiry,  is  charged  with 
a  crime,  and  remains  silent,  that  is,  makes  no  denial  of  the  accu- 
sation by  word  or  gesture,  his  silence  is  a  circumstance  which  may 


;  Com.  V.  Call,  21  Pick.  515;  R.  v. 
Smithies,  5  C.  &  P.  832 ;  though  see 
Noonan  t;.  State,  1  Sm.  &  Marsh.  562. 
"  The  first  exception  to  evidence  on  the 
trial  to  which  our  attention  was  called, 
is  that  taken  to  what  the  deceased 
said  when  asked  in  the  presence  of 
the  plaintiff  in  error  by  the  officer  hav- 
ing the  latter  in  custody,  *  Whether 
he  recognized  that  man  ? '  or,  <  Was 
that  the  man  that  shot  him  ? '  This 
incident  took  place  immediately  after 
the  shooting,  and  was  a  part  of  the 
res  gesla  according  to  some  of  the 
authorities.  It  was  more  properly, 
doubtless,  evidence  to  show  the  con- 
duct and  demeanor  of  the  plaintiff  in 
error  when  accused  of  the  offence, 
and  admissible  for  that  purpose. 
State  V.  Nash,  10  Iowa,  81 ;  Common- 
wealth r.  McPike,  S  Cushing,  181; 
Haile  v.  Stat€,  Swan,  25S ;  1  Arch. 
Crim.  &  PL  (7th  Am.  ed.)  note,  p. 
408;  Jewett  r.  Banning,  21  N.  Y.  27; 
People  17.  McKee,  86  N.  Y.  118.  The 
practice  is  common,  said  the  court  in 
State  V.  Nash,  supra,  of  showing  what 
an  accused  said  or  did,  or  what  mani- 
festation of  feeling  or  passion  he 
exhibited  when  arrested,  or  when 
charged  with  the  crime;  and  Justice 
Parker  said,  in  the  People  v.  Green,  1 
Parker  C.  R.  17,  that  it  was  well  set- 
tled that^e  maxim,  qui  tacet  consen- 
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Hre  videtur^  <  was  applicable  to  verbal 
conversation  when  there  was  a  state- 
ment made  in  a  party's  presence  which 
was  not  denied  by  him.'  It  may  be 
said  in  addition  that  the  evidence  es- 
tablished the  shooting  by  the  prisoner, 
but.  that  he  admitted  it  on  his  exami- 
nation in  chief,  stating  it  with  such 
circumstances  of  justification  as  the 
facts  warranted  in  his  view  of  his  de- 
fence. The  objection  considered  for 
these  reasons  was  not  well  taken." 
Brady,  J.,  Stokes  v.  People,  Sup.  Ct. 
N.  Y.  May,  1878. 

k  State  V.  Perkins,  8  Hawks,  877 ; 
Berry  t;.  State,  10  Georgia,  511;  Lan- 
ergan  v.  People,  89  N.  Y.  89 ;  S.  C. 
6  Parker  C.  R.  209. 

/  State  0.  Perkins,  8  Hawks,  877. 

m  Ibid.;  Com.  v.  Galavan,  9  Allen, 
271 ;  Jewett  v.  Banning,  28  Barbour, 
18.  The  court  will  not  exclude  a 
statement  made  in  the  prisoner's  pres- 
ence by  another  party  to  a  third  per- 
son, merely  because  some  inducement 
has  been  held  out  to  that  party  to 
make  it ;  but  very  little  weight  ought 
to  be  attached  to  the  facts  of  no  an- 
swer being  given  to  such  statement  by 
the  prisoner,  as  he  would  not  know 
whether  it  would  be  better  for  him  to 
be  silent  or  not.  B.  v,  Jankowski,  10 
CoxC.C.  865— Smith. 
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be  left  to  the  jury,  n  Such  silence,  however,  cannot  be  treated 
as  an  absolute  admission ;  particularly  in  case  of  larceny,  of  the 
ownership  of  property  stolen,  o  It  makes  no  difference  that  the 
statement  tacitly  acquiesced  in  is  made  by  a  party  incompetent  to 
testify.  0^ 

This  rule  does  not  apply  to  silence  at  a  judicial  hearing.  Thus, 
where  the  deposition  of  a  witness  or  examination  of  another  pris- 
oner before  a  magistrate,  in  presence  of  the  prisoner,  contains 
some  statement  affecting  the  prisoner,  such  statement  is  not  ad- 
missible in  evidence,  even  as  an  implied  admission,  a^  And  so  is 
it  as  to  statements  made  in  the  presence  of  one  under  arrest  on 
a  criminal  charge,  to  which  the  prisoner  makes  no  reply,  o^ 

Ufianswered  letter. —  The  fact  that  an  unanswered  letter  is 
found  in  a  defendant's  pocket,  at  the  time  of  his  arrest,  does  not, 
it  has  been  held,  enable  such  letter  to  be  read  in  evidence  on  the 
trial,  p 

6.  Sow  Confessions  are  to  be  construed. 

§  697.  Whole  confession  must  he  proved,  —  The  admission  by 
the  defendant  of  a  fact  disadvantageous  to  himself  will  not  be 
received,  without  receiving  at  the  same  time  his  contemporaneous 
assertion  of  a  fact  favorable  to  him,  not  merely  as  evidence  that 
he  made  such  assertion,  but  admissible  evidence  of  the  matter 
thus  alleged  by  him  in  his  discharge,  q^    As  in  the  case  of  all 


n  State  v.  Swink,  2  Dev.  &  Bat.  9  ; 
State  V,  Stone,  Rice,  147  ;  Donnelly 
V.  State,  2  Dutch.  (N.  J.)  468;  Keith 
w.  State,  27  Gcorg.  488;  State  v, 
Pratt,  20  Iowa,  267.  ^ 

o  Com.  V,  Kenney,  12  Mete.*  285. 

0*  People  V,  McCrea,  32  Cal.  98. 

o«  R.  r.  Turner,  1  Moody  C.  C. 
847 ;  Melen  v.  Andrews,  Moody  & 
Malkin,  836 ;  R.  v.  Appleby,  8  Starkie, 
N.  P.  C.  88.  But  see  R.  v.  Edmunds, 
6  Carrington  &  Payne,  164. 

o3  Com.  V.  Walker,  18  Allen,  670. 

p  People  V.  Green,  1  Parker  C.  R, 
11.  See  Com.  v,  Edgerly,  10  Allen, 
184;  ante,  §688. 

q^  Chambers  v,  SUte,  26  Alab.  59 ; 
Frank  r.  State,  27  Alab.  87  ;  Haiston 
I'.  Hixen,  8  Sneed  (Tenn.),  691 ;  State 
V.  Phillips,  24  Mo.  (8  Jones)  476 ;  4 


Taunt.  245.  And  see  the  Queen's 
case,  2  B.  &  B.  294.  So,  however,  did 
not  act  Sir  E.  Coke,  whatever  he  may 
have  thought.  Among  the  many 
stains  which  recent  developments  have 
cast  on  the  memory  of  that  profound 
jurist,  but  most  arbitrary  judge,  the 
blackest  is  that  which  has  been  brought 
to  public  notice  by  the  researches  of 
Mr.  Amos,  in  that  very  curious  book, 
"  The  Great  Oyer  of  Poisoning ;  the 
Trial  of  the  Earl  of  Somerset,  for  the 
Poisoning  of  Siy  Thomas  Overbury. 
London,  1846."  Mr.  Amos  places  it 
beyond  all  doubt  that  Coke,  when  pros- 
ecuting officer  for  the  crown,  superin- 
tended in  person  the  examination  of 
prisoners ;  applied  the  most  inhuman 
and  indecent  influences  to  extort  con- 
fessions ;  and  then,  when  the  confession 
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Other  evidence,  the  whole  confession  should  be  left  to  the  jury, 
to  say  whether  the  facts  asserted  by  the  prisoner  in  his  fayor  be 
true.r 

When  tjiere  has  been  a  written  examination.  —  Parol  evidence 
of  a  confession  made  daring  an  examination  before  a  magistrate, 
is  admissible  in  evidence,  although  it  was  taken  down  in  writing 
by  the  magistrate,  if  from  informality  the  written  examination  is 
not  admissible ;  and  such  examination,  though  informal,  may  be 
used  to  refresh  the  memory  of  a  witness  who  was  present  and 
took  it  down,  r^  And  such  written  examination  will  not  exclude 
collateral  confessions,  r* 

7.  By  whom  the  Admissibility  of  Confessions  is  to  he  determined. 

§  698.  It  is  the  province  of  the  court  and  not  of  the  jury  to 
determine  whether  a  confession  be  made  vnth  that  degree  of 
freedom  which  is  necessary  to  make  it  admissible  evidence. « 
And  when  there  is  a  general  statement  that  the  confessions  were 


was  got,  altered  it  to  suit  his  own  pur- 
poses, striking  out  qualifications,  and 
even  working  with  his  own  hand  into 
the  text  glosses  which  would  meet  what 
he  so  well  knew  would  be  the  pinch  of 
the  case.  No  counsel  was  then  allowed 
to  the  prisoner;  and  the  fraud  was 
either  not  detected,  or  if  observed,  the 
attempt  to  expose  it  was  bluffed  off  by 
the  coarse  and  bullying  tone  Coke 
could  so  well  assume.  But  the  papers 
themselves  survive,  and  there  will  be 
seen  the  original  confession,  with  Sir 
E.  Coke's  marginal  notes,  erasures,  and 
interlineations.  The  reports  in  the 
State  Trials  follow  the  papers  as 
amended,  and  it  was  on  them  the  con- 
victions took  place.  The  originals 
are  now  exhibited  by  Mr.  Amos,  to 
show  how  different  the  confession  was, 
as  actually  given,  from  whal  it  was 
when  Coke  procured  on  it  a  convic- 
tion. Great  Oyer,  &c.,  208,  224,  842, 
846. 

r  Smith  v,  Blandy,  R.  &  M.  N.  P. 
258 ;  R.  V.  Higgins,  8  C.  &  P.  603  ;  R, 
V,  Clev^es,  4  C.  &  P.  221 ;   Young  v. 
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State,  2  Yerger,  292 ;  Tipton  v.  State, 
Peck,  808 ;  Res.  v.  M'Carty,  2  Dallas, 
86 ;  Brown's  case,  9  Leigh,  688;  Bower 
V.  State,  5  Mo.  864 ;  Green  t;.  State,  13 
Mo.  882;  Crawford  v.  State,  4  Cold. 
(Tenn.)  190;  State  v.  Worthington, 
64  N.  C.  594;  Griswold  v.  State,  24 
Wis.  144. 

ri  Telicote*8  case,  2  Starkie  N.  P. 
C.  488 ;  Foster's  case,  1  Lewin  C.  C. 
46;  Hirst's  case,  1  Lewin  C.  C.  46; 
Pressly's  case,  6  Carrington  &  Payne, 
188 ;  K;  v.  Bell,  5  Carrington  &  Payne, 
162;  R.  V.  Jones,  Carrington  Suppl. 
18;  R.  V.  Swatkins,  4  Carrington  & 
Payne,  550,  note  b;  R.  &.  Thomas,  2 
Leach  C.  C.  687 ;  R.  v.  Jacobs,  1  Leach 
C.  C.  810 ;  R.  V,  Fisher,  1  Leach  C.  C. 
810,  811.     See  ante,  §  690. 

t«  Ante,  §  690. 

s  Hector  v.  State,  2  Missouri  R. 
185 ;  Boyd  v.  State,  2  Humphreys,  39; 
R.  V,  Gould,  9  C.  •&  P.  364;  Whaley 
i;.  State,  11  Georgia,  125;  Fife  v.  Com. 
29  Penn.  St.  R.  429 ;  Simon  t;.  State, 
5  Florida,  285;  Brister  v.  State,  26 
Alab.  107;  Clarke  v.  State,  85  Geo. 


Digitized  by 


Google 


BOOK  n.]  CONFESSIONS.  [§  699. 

made  under  threats,  the  court  may  inquire  what  these  threats 
were,  so  as  to  ascertain  their  sufficiency  in  law  to  exclude  the 
confessions,  t  The  mode  of  conducting  such  examination  is  at  the 
discretion  of  the  court,  t^ 

In  order  to  exclude  evidence  of  a  prisoner's  confession,  it 
must  appear  offirmativdy  that  some  inducement  to  confess  was 
held  out  to  him,  by  or  in  the  presence  of  some  one  having 
authority. 

In  such  a  case  it  does  not  turn  on  what  may  have  been  the 
precise  words  nsed,  but  the  proper  course  is  for  the  judge  to  con* 
sider,  before  he  receives  or  rejects  the  evidence,  whether  the 
words  used  were  such  as  to  convey  to  the  mind  of  the  person 
addressed  an  intimation  that  it  will  be  better  for  him  to  confess 
that  he  committed  the  crime,  or  worse  for  him  if  he  does  not ; 
and  in  this  way  to  induce  a  false  confession,  u 

If  a  confession  be  received  in  evidence,  it  not  appearing  that 
any  inducement  had  been  held  out,  but,  at  a  later  period  of 
the  trial,  it  appears  that  such  an  inducement  was  held  out 
before  the  making  of  the  confession  as  would  render  it  inad- 
missible, the  judge  wiU  strike  the  evidence  of  the  confession 
out  of  his  notes,  and,  if  there  be  no  other  evidence,  direct  an 
acquittal.!; 

So  the  court  will  permit  the  statement  of  the  alleged  confes- 
sion to  be  interrupted  for  the  purpose  of  showing  aliunde  that  it 
was  improperly  extorted.tr 

8.  Mow  far  a  Defendants  Declarations  in  his  own  Favor  can  he 

received. 

§  699.  Declarations  made  by  a  prisoner  in  his  own  favor, 
unless  part  of  the  res  gestce^  are  not  admissible  for  the  defence,  x 

75 ;  State  v.  Squires,  48  N.  H.  864 ;  to  Serpentine  v.  State,  1  How.  Miss. 

Thompson  v.   Com.  20    Gratt.   724;  B.  266;  Com.  v.  Harman,  4  Barr,  269. 

Youngv.  Com.  SBush,  S66.    See  Com.  a;  State    v.    Scott,   1    Hawks,   24; 

V.  Harman,  4  Barr,  269.  State  v.  Wisdom,  8  Porter,  611 ;  Bland 

t  Whaley  v.  Stete,  11  Geor.  125.  v.  State,  2  Carter  (Ind.),  608;   State 

O'  Com.  V,  Morrell,  99  Mass.  642.  v,  Jackson,  17  Mo.  (2  Bennett)  544 ; 

u  'R.v.  Gamer,  2  Car.  &  Kir.  920 ;  Campbell  v.  State,  28  Ala.  44 ;  Golden 

S.  C.  1  Den.  C.  C.  829.    Ante,  §  692.  r.  State,  19  Ark.  690 ;  Tipper  v.  Com. 

V  Berry  v.  State,  10  Georgia,  511 ;  1  Mete.  (Ky.)  6 ;  Corbett  v.  State,  31 

Cain  V.  State,  18  Texas,  387.  Alab.  329;    Newcomb    v.    State,   37 
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It  is  otherwise  when  they  are  part  of  the  res  gestce.  ai^  It  is  not, 
however,  necessary  that  such  declarations,  to  be  part  of  the  re$ 
gestae,  should  be  precisely  concurrent  with  the  act  under  trial ;  it 
is  enough  if  they  spring  from  it,  and  are  made  under  circum- 
stances which  preclude  the  idea  of  design.  2^  But  when  the 
declarations  are  distinguishable  in  point  of  time,  and  are  open  to 
the  suspicion  of  being  part  of  the  defendant's  plan  of  defence, 
they  must  be  ruled  out.  Thus,  on  an  indictment  against  a  pris- 
oner for  having  in  his  possession  coining  tools,  witk  intent  to  use 
them,  he  cannot  give  in  evidence  his  declarations  to  an  artificer, 
at  the  time  he  employed  him  to  make  such  instruments,  as  to  the 
purpose  for  which  he  wished  them  made,  z  So  one  indicted  for 
murder  cannot  give  in  evidence  his  own  conversations,  had  after 


Missis.  883;  People  v.  Wyman,  15 
Missis.  70;  Hall  v.  State,  40  Ala.  698; 
Riggs  V.  State,  6  Cold.  (Tenn.)  617. 
See  §  668. 

z^  Com.  V.  Rowe,  105  Mass.  590; 
see  R.  v.  Crowhurst,  1  C.  &  K.  370;  R. 
V.  Smith,  2  C.  &  K.  207. 

a^  People  t?.  Vernon,  85  Cal.  49; 
State  V.  Patterson,  68  N.  C.  520;  State 
V,  Vincent,  24  Iowa,  570.  In  R. 
V.  Baldry,  decided  not  by  a  single 
judge,  but  in  the  court  for  crown 
cases  resenred  (2  Den.  C.  C.  480), 
the  words  before  the  court  were: 
'*  He  need  not  say  anything  to  crimi- 
nate himself ;  what  he  did  say  would 
be  taken  down,  and  used  as  evidence 
against  him."  In  giving  judgment  on 
this  case,  Lord  Chief  Baron  Pollock 
described  the  rule  in  the  following 
words :  "  The  question  now  is, 
whether  the  words  employed  by  the 
constable,  *  He  need  not  say  anything 
to  criminate  himself;  what  he  did  say 
would  be  taken  down  and  used  as  evi- 
dence against  him,'  amount  either  to 
a  promise  or  a  threat.  We  are  not 
to  torture  this  expression,  or  to  say 
whether  a  man  might  have  misunder- 
stood their  meaning ;  for  the  words  of 
the  question  might,  by  ingenuity,  be 
suggested  to  raise  in  the  mind  of  the 
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prisoner  very  different  ideas  from  that 
which  is  the  natural  meaning.  The 
words  are  to  be  taken  in  their  obvious 
meaning.  It  is  very  important,  for  the 
protection  of  innocence,  that  any  man 
charged  with  a  crime  should  be  told 
at  the  time  of  his  apprehension  what 
that  charge  is.  Attention  should  be 
paid  to  any  communication  made  by 
him  at  the  time,  because,  generally,  a 
prisoner  has  no  means  for  paying  for 
witnesses.  The  accused  may  frequent- 
ly be  in  a  situation  at  once  to  say  that 
he  was  in  such  a  place,  and  could 
prove  an  alibi,  aild  may  be  able  to 
make  some  statement  of  extreme  im- 
portance, in  order  to  show  that  he  did 
not  commit  the  crime,  or  was  not  the 
person  intended  to  be  charged.  In 
criminal  trials,  they  make  a  point  of 
inquiring  whether  the  prisoner  made 
a  statement  on  being  first  taken  into 
custody ;  and  I  have  known  repeated- 
ly an  acquittal  occur  chiefly  on  the 
grounds  of  what  the  prisoner  stated  at 
the  time  of  his  apprehension.  It  is 
proper  that  a  prisoner  should  be  cau- 
tioned not  to  criminate  himself,  but 
I  think  that  what  he  says  ought  to 
be  adduced  either  as  evidence  of  his 
guilt  or  as  evidence  in  his  favor.'* 
z  Com.  v.  Kent,  6  Mete.  221. 
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going  half  a  mile  from  the  place  of  murder,  when  he  has  had 
time  to  collect  himself  to  make  out  his  case,  a  And  so,  too, 
where  a  prisoner,  in  conversation  with  a  witness,  admitted  the 
existence  of  a  particular  fact,  which  tended  strongly  to  estab- 
lish his  guilt,  but  coupled  it  with  an  explanation,  which,  if 
true,  would  exculpate  him,  it  was  held  that  the  accused  could 
not  show  that  he  had  made  the  same  statement  and  explanation 
to  others,  b 

And  so,  again,  where  a  prisoner,  indicted  for  murder,  was  met 
after  the  transaction  at  some  distance  from  the  sceue  with  blood 
on  his  hands,  it  was  held  that  his  declarations  at  the  time  to 
account  for  the  blood  on  his  hands,  and  other  suspicious  circum- 
stances, were  not  admissible  ;c  and  this,  though  there  was  no 
person  present  when  the  homicide  was  committed,  d 

§  700.*  A  party  may  in  certain  cases,  however,  show  by  his 
own  contemporaneous  statements,  that  he  was  acting  at  the 
particular  moment,  not  illegally,  but  under  the  direction  of  the 
law.  Thus  it  was  ruled  that  an  officer,  indicted  as  an  accessary 
to  a  burglary,  may,  for  the  purpose  of  explaining  his  frequent 
intercourse  with  those  indicted  as  principals,  and  to  prove  his 
own  diligence  and  fidelity  in  pursuing  them,  give  in  evidence 
the  conversations  between  himself  and  another  officer  as  to  the 
best  means  of  gaining  their  confidence  and  thereby  bringing 
them  to  justice,  and  also  the  information  received  by  him  in 
answer  to  inquiries  made  of  persons  whom  he  met  while  in  pur- 
suit of  the  burglars,  e 

When  a  defendant's  statements  in  his  own  behalf  are  admissi- 
ble, their  weight  is  for  the  jury,  e^ 

[§  701,  in  relation  to  confessions  of  slaves^  is  omitted  in  this 
edition^  as  no  longer  applicable.'] 

VI.   DECLARATIONS  OF  COCONSPIRATORS. 

§  702.  In  a  case  of  conspiracy,  riot,  or  other  crime,  perpe- 
trated by  several  persons,  when  once  the  conspiracy  or  combina- 
tion is  established,  the  act  or  declaration  of  one  conspirator,  or 

a  Gardner  v.  People,  8  Scam.  88.  e  Com.  9.  Robinson  and  others,  1 

h  Earhart's  case,  9  Leigh,  671.  Gray  R.  555. 

c  Scaggs  V.  State,  8  S.  &  M.  722.  e^  Tipton  v.  State,  Peck  Tenn.  808; 

d  Bland  v.  State,  2  Carter  (Ind.),  Conner  v.  State,  84  Texas,  659.    See 

608.  infra,  §  782  a.     * 
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accomplice,  in  the  prosecution  of  the  enterprise,  is  considered 
the  act  or  declaration  of  all,  and  is  evidence  s^inst  all.  Each 
is  deemed  to  assent  to,  or  command,  what  is  done  by  any  other 
in  fnrtiierance  of  the  common  object,  n  A  foundation,  howeyer, 
must  first  be  laid  (diunde^n^  by  proof,  sufficient,  in  the  opinion 
of  the  court,  to  establish  primd  fade  the  fact  of  conspiracy 
between  the  parties,  or  to  be  laid  before  the  jury,  as  tending  to 
establish  such  fact,  o 

Agency.  —  If  this  be  established,  the  agent's  declarations  are 
necessarily  eiddence  against  the  prindpal.p 

Concert,  —  Concert  in  a  conspiracy  binds  each  conspirator 
when  pursuing  the  common  plan.  Thus  where  Ifcvo  persons  are 
proved  to  have  obtained  goods  by  false  pretences,  evidence  tiiat 
one  of  them,  in  pursuit  of  the  common  aim,  made  the  false  pre- 
tences charged,  warrants  the  conviction  of  both.  ^  So  if  there  is 
a  concert  between  two  or  more  to  pass  counterfeit  notes,  or  any 
joint  or  concurrent  action  in  passing  them,  the  act  of  one  is  evi- 
dence against  the  other ;  and  the  possession  of  counterfeit  notes 
by  one,  is  the  possession  of  the  other,  r 

§  708.  This  co-responsibility  holds  good  without  regard  to  tiie 
time  in  which  the  party  entered  the  combination.  He  becomes 
subsequently  responsible  for  every  act  which  may  afterwards  be 
done  by  any  one  of  the  others,  in  furtherance  of  such  common 
.t    Thus,  in  an  indictment  against  the  owner  of  a  ship, 

0  1  East  P.  C.  c.  2,  8.  87,  p.  96;  2 
Stark.  Ev.  826 ;  1  Phil.  Ev.  447,  dting 
the  Queen's  case,  2  Brod.  &  B.  902 ; 
2  Bass,  on  Cr.  697 ;  State  o.  George,  7 
Ired.  N.  C.  821  ;  Claytor  v.  Andionj, 
6  Bandolph,  285 ;  American  Fur  Co. 
V.  U.  S.  2  Peters,  866 ;  U.  S.  ».  Cole, 
5  McLean  C.  C.  R.  518;  State  v. 
Nash,  7  Iowa,  847;  Com.  ».  Brown, 
14  Gray,  419 ;  State  o.  Boss,  29  Mis- 
souri, 82. 

p  State  V.  Taylor,  8  Brevard,  248; 
Com.  V.  Boott,  Thacher's  C.  C.  890. 
See  other  cases  cited  ante,  §  696. 

q  Com.  0.  Harley,  7  Mete  462. 

r  U.  S.  V.  Hinman,  1  Baldwin,  292. 

t  R.  r.  Wat»on,  82  Howell's  St  Tr. 
7,  per  Bayley,  J. ;  R.  ».  Brandreth,  82 
How.  St  Tr.  857,  868 ;  R.  ».  Hardy, 


n  U.  S.  V.  Hinman,  1  Baldwin,  292; 
Martin  v.  Com.  11  Leigh,  746 ;  U.  S. 
r.  Gooding,  12  Wheaton,  469 ;  Glory 
v.  State,  8  Eng.  (18  Ark.)  286;  Stewart 
V,  State,  26  Ala.  44;  Cornelius  v.  Com. 
15  B.  Monroe,  589;  Waterbury  v. 
Sturdevant,  18  Wendell,  858;  State 
V,  PoU,  1  Hawks,  442;  State  v.  George, 
7  Iredell,  821 ;  State  v.  Soper,  4  Shep. 
298 ;  Malone  v.  State,  8  Geo.  408 ;  R. 
o.  Kerrigan,  9  Cox  C.  C  441 ;  People 
17.  Pitcher,  15  Mich.  897 ;  Ferguson  v. 
State,  82  Ga.  668 ;  Williams  r.  Stete, 
64  111.  423 ;  State  v.  Grady,  84  Conn. 
118;  Mason  v.  State,  42  Ala.  682; 
Sands  v.  Com.  21  Grat  871. 

n^  See  Clawson  v.  State,  14  Ohio 
St  R.  284 ;  State  v.  Daubert,  42  Mo. 
289..  • 
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for  yiolation  of  the  statutes  against  the  slave-trade,  testimony 
of  the  declarations  of  the  master,  being  part  of  the  res  gestce, 
connected  with  acts  in  furtherance  of  the  voyage,  and  within  the 
scope  of  his  authority,  sus  agent  of  the  owner  Hi  the  conduct  of 
the  guilty  enterprise,  is  admissible  against  the  owner,  fi 

But  this  respofmbility  eeaaes  when  conspiracy  is  at  an  end,  — 
When,  however,  the  common  enterprise  is  at  an  end,  whether 
by  accomplishment  or  abandonment,  no  one  of  the  conspirators 
is  permitted  by  any  subsequent  act  or  declaration  of  his  own  to 
afiEect  the  others,  u 

Svbsequent-confession  of  one  inadmissible  against  others.  —  His 
confession,  therefore,  subsequently  made,  even  though  by  the 
plea  of  guilty,  is  not  admissible  in  evidence,  as  such,  against  any 
but  himself.  V  Under  no  circumstances  can  the  most  solemn 
admission  made  by  him  on  trial  be  evidence  against  his  accom- 
plices. t(f 

§  704.  What  one  of  the  party  may  have  been  heard  to  say  at 
any  other  time  than  that  of  the  conspiracy,  when  no  act  was  com- 
mitted by  him,  as  to  the  share  which  some  of  the  others  had  in 
the  execution  of  the  common  design,  or  as  to  the  object  of  con- 
spiracy, cannot  be  admitted  aa  evidence  against  the  other  de- 
fendants, y 


24  How.  St.  Tr.  461-458,  475;  Amer- 
ican  Fur  Company  r.  U.  S.  2  Peters, 
858,  865;  Crowninshield's  case,  10 
Pick.  497;  R.  v.  Hunt,  8  B.  &  Aid. 
566 ;  1  East  P.  C.  97,  s.  88  ;  Nichols 
0.  Dowding,  1  Stark.  81 ;  Gardner  v. 
People,  8  Scam.  90 ;  State  v.  Haney, 
2  Dev.  &  Bat  890;  Martin  v.  Com.  2 
Leigh,  745 ;  U.  S.  v,  Hinman,  1  Bald- 
win, 292;  Eirby  v.  State,  7  Yerger, 
259;  Frank  v.  State,  27  Alab.  88. 

<i  U.  S.  ».  Gooding,  12  Wheat.  460. 

u  1  Phil.  &  Am.  on  Evid.  215,  n.  4; 
1  Greenl.  on  Evid.  §  8;  U.  S.  r.  White, 
5  Cranch  C.  C.  B.  88;  Lynes  v.  State, 
86  Missis.  617;  State  v.  Pike,  51  N.  H. 
105;  Strady  v.  State,  5  Cold.  (Tenn.) 
800. 

V  Ante,  §  696  ;  R  v,  Tomer,  1 
Mood.  Cr.  Cas.  847 ;  R.  v.  Appleby,  8 
Stark.  38 ;  and  see  Melen  v.  Andrews, 


1  M.  &  M.  886,  per  Parke,  J.;  Hunter 
V,  Com.  7  Grat.  641 ;  Hudson  r.  Com. 

2  Duvall,  581 ;  State  v.  Fuller,  89  Vt. 
74 ;  Com.  v.  Thompson,  99  Mass.  444 ; 
Spencer  r.  State,  81  Texas,  64;  Ake  v. 
State,  81  Texas,  416. 

to  State  V,  Poll,  1  Hawks,  442;  see 
State  V,  Haney,  2  Dev.  &  Bat  890 ; 
Kirby  v.  State,  7  Yerger,  259;  Jones 
V,  Com.  2  Duvall,  554;  State  v.  Bawles, 
65  N.  C.  884;  Morrison  v.  State,  5 
Ohio  Bep.  489;  Hook  v.  Boteter,  4 
Har.  &  McHen.  849. 

y  1  Phil.  Evid.  94;  R.  v,  Salter,  5 
Esp.  125 ;  2  Stark.  141 ;  R.  v.  Roberts, 
1  Campb.  899;  State  v.  Poll,  1  Hawks, 
442 ;  State  o.  Haney,  2  Dev.  &  Bat. 
890 ;  Kirby  ».  State,  7  Yerger,  259. 
See  ante,  §  696;  and  see  R.  v.  Hunt, 
8  B.  &  Aid.  566. 
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§  705.  The  distinction  between  the  admissibility  of  dedarar 
tions  accompanying  the  act  of  the  conspirators,  and  statements 
subsequently  made,  depends  upon  the  continuance  of  the  common 
design.  Thus,  if  on  a  charge  of  a  conspiracy  to  annoy  a  broker 
who  distrained  for  chiurch-rates,  it  be  proved  that  one  of  the  de- 
fendants (the  other  being  present)  excited  the  persons  assembled 
at  a  public  meeting  to  go  in  a  body  to  the  broker's  house,  eyi- 
dence  that  they  did  so  go  is  receivable,  although  neither  of  the 
defendants  went  with  them ;  but  what  a  person  who  was  at  die 
meeting  said  some  time  after,  when  he  was  himself  distrsdned 
upon  for  church-rates,  is  not  receivable  in  evidence,  a  So,  where 
A.  was  charged  with  having  conspired  with  W.  I.,  and  others 
unknown,  to  raise  insurrections  and  obstruct  the  laws,  and  it  was 
proved  that  A.  and  W.  I.  were  members  of  a  Chartist  Lodge, 
and  that  A.  and  W.  I.  were  at  the  house  of  the  latter  on  a  cer- 
tain day,  on  the  evening  of  which  A.  directed  people  assembled 
at  the  house  of  W.  I.  to  go  to  the  race-course  at  P-,  whither  W. 
I.  and  other  persons  had  gone ;  it  was  held,  that  on  the  trial  of 
A.  evidence  was  receivable  that  W.  I.  had  at  an  earlier  part  of 
the  same  day  directed  other  persons  to  go  to  the  race-course ; 
and  it  being  proved  that  W.  I.  and  an  armed  party  of  the  per- 
sons assembled  went  from  the  New  Inn,  it  was  ruled  that  evi- 
dence might  be  given  of  what  W.  I.  said  at  the  New  Inn,  it  being 
all  one  transa<;tion.  I 

§  706.  It  makes  no  difference  as  to  the  admissibility  of  the 
act  or  declaration  of  a  conspirator  against  a  defendant,  whether 
the  former  be  indicted  or  not,  or  tried  or  not,  with  the  latter ; 
for  the  making  one  a  co-defendant  does  not  make  his  act  or 
declarations  evidence  against  another,  any  more  than  they  were 
before  ;  the  principle  upon  which  they  are  admissible  at  all  is, 
that  the  act  or  declaration  of  one  is  the  act  or  declaration  of  both 
united  in  one  common  design,  a  principle  which  is  wholly  unaf- 
fected by  the  consideration  of  their  being  jointly  indicted.  It  is 
not  material  what  the  nature  of  the  indictment  is,  provided  the 
offence  involve  a  conspiracy.  Upon  an  indictment  for  murder, 
for  instance,  if  it  appear  that  others,  together  with  the  prisoner, 
conspired  to  perpetrate  the  crime,  the  act  of  one,  done  in  pursu- 
ance of  that  intention,  would  be  evidence  against  the  rest,  c 

a  R.  v.  Murphy,  8  C.  &  P.  297.  c  R.  v.  Stone,  6  T.  R.  628. 

h  R.  V,  Shellard,  9  C.  &  P.  277. 
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Where  the  accessary  is  tried  alone  before  conviction  of  the 
principal,  acts  and  conduct  of  the  principal,  immediately  follow- 
ing the  commission  of  the  offence,  and  tending  to  show  that  he 
committed  it,  are  competent  evidence  to  prove  the  guilt  of  the 
principal,  d 

The  subject  of  the  general  evidence  of  conspiracy  is  considered 
under  a  future  head,  e 

Vn.   PRESUMPTIONS. 

§  707.  The  term  "  Presumption  "  is  popularly  used  to  include 
three  distinct  methods  of  proof :  firsts  Irrebuttable  Presumptions, 
—  Presumtiones  Juris  et  de  jure^  embracing  Fictions  of  Law ;/ 
secondly^  Rebuttable  Presumptions  of  Law,  —  or  Presumtiones 
Juris;  and  third.  Presumptions  of  Fact,  or  Inferences,  —  Pre- 
sumtiones facti,  hominis,  judicis. 

(1.)  Irrebuttable  Presumptions  (^presumtiones  Juris  et  de  jure, 
sometimes  called  presumtiones  neeessarice)  are  those  which  the 
law  assumes  as  necessary  to  its  polity,  and  which  it  does  not 
allow  to  be  rebutted.  Among  these  may  be  mentioned  the  pre- 
sumption that  every  subject  knows  the  law  of  his  country,  after 
it  has  been  duly  published ;  g  that  prior  adjudications  between 
the  same  parties,  if  duly  in  court,  are  so  far  right  as  not  to  be 
subject  to  collateral  attack ;  h  that  an  infant  under  seven  years 
is  incapable  of  crime ;  i  that  an  infant  under  fourteen  years  is 
incapable  of  rape  ;J  and  that  a  man  who  has  deserted  his  wife 
and  not  been  heard  from  for  seven  years,  is  so  far  civiliter  mor- 
tuus  as  to  incapacitate  him  from  invalidating  a  marriage  entered 
into  by  her  innocently  after  that  period,  k 

d  State  V.  Rand,  33  N.  H.  216.  and  which,  as  at  the  foundation  of 

e  Post,  §  2351.  jurisprudence,  the  law  does  not  permit 

/  Mr.  Best  distinguishes  fictions  of  to  be  impeached.     See  Holtzendorff '« 

law  from  presumtiones  Juris  et  de  jure,  Rechtslexicon  (1870),  ii.  261.  **  Ueber- 

by  declaring  that  the  latter  are  always  haupt  hat  die  p.  de  juris  et  de  jure 

true,  but  the  former,  ^  fictions,*'  may  viel  Aehnlichkeit  mit  der  Fiction,  wel- 

be  false.    But  this  distinction  is  un-  cher  sie  sogar  von  Einigen  gewisser 

known  to  the  Roman  law,  by  which  massen  gleichgcstellt  wird."    See  also 

the  two  are  frequently  treated  as  con-  Endemann's  Beweiskraft,  89. 

vertible ;   and  by  which  presumtiones  g  See  ante,  §  82. 

juris  et  de  jure  are,  as  are  fictions,  not  h  See  post,  §  761  a. 

necessarily  true,  but  simply  postulates  i  See  ante,  §  58. 

assumed  by  the  law  as  necessary  for  j  See  ante,  §  61. 

the  administration  of  public  justice,  k  Post,  §  2624. 
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(2.)  Presumptions  of  law  (^presumtiones  juris')  are  presump- 
tions which  the  law  declares  to  be  primd  fcune  true ;  but  which 
(unlike  presumtiones  juris  et  de  jure)  may  be  rebutted  by  evi- 
dence. Among  these  may  be  mentioned  the  presumption  of  r^- 
ularity  in  business  transactions  (naturaiia  negotit)^  which  tran- 
sactions, if  on  their  face  regular,  the  law  presumes  to  be  free 
from  defects,  until  the  contrary  be  shown.  I  With  this  may  be 
mentioned  the  presumption,  poiter  est  isy  quern  nuptia  demon- 
strantj  which  may  be  rebutted  by  proof  of  the  illegality  of  the 
marriage,  or  that  the  father  was  absent  during  the  period  in 
which  conception  was  possible  ;  m  and  the  presumption  of  matri- 
monial capacity,  supposing  a  marriage  is  duly  proved.  In  the 
Anglo-American  penal  common  law,  the  most  prominent  of  these 
presumptions  is  the  presumption  of  innocence ;  a  presumption 
which  the  law,  as  a  matter  of  law,  in  all  cases  proclaims,  but 
which  may  be  rebutted  by  proof  of  guilt ;  n  and  the  presump- 
tion of  sanity,  which  may  be  rebutted  by  proof  of  insanity,  o 

(8.)  Presumptions  of  fact  (^presumtiones  fa^i^  hominisy  judi- 
cis^  in  the  German  law  unjuristisehe  WahrscheinHchkeiten),  which 
are  virtually  inferences,  based  on  inductive  as  distingmshed  &om 
deductive  proof.  Among  these  we  may  mention  the  inference  of 
criminal  intent  or  malice  drawn  from  an  illegal  act;^  the  in- 
ference of  guilt  drawn  from  attempts  to  escape  or  evade  justice, 
or  from  suspicious  deportment  where  changed  with  guilt,  q  Sim- 
ilar inferences  may  be  drawn  from  forgery  of  evidence ;  r  from 
antecedent  preparations ;  r^  from  declarations  of  guilty  intentions 
and  threats ;  s  and  from  possession  of  the  fruits  of  the  offence,  t 
Presimiptions  of  this  class  are  of  fact,  and  not  of  law,  and  are 
simply  logical  inductions,  u 

Such  beiog  the  classification  of  presumptions,  they  will  now 
be  examined  specifically  as  follows :  — 

I  Post,  §  718.  tain  facts,  when  coexisting,   are  the 

m  So  the  Boman  law,  I.  5,  de  in  jus  results  of   design  :    here  these  facts 

vocando,  II.. 4  ;  I.  12,  de  statu  homi-  coexist;  therefore  they  are  the  result 

num,  I.  5 ;  which  also  permits  proof  of  of   design.    The  form  is  deductive, 

the  husband's  impotency.  but  the  whole  strain  of  the  argument 

n  Post,  §  707  a.        o  Post,  §  711.  is  inductive.    Both  major  and  minor 

p  Post,  §  712.  q  Post,  §  714.  premisses    are    inductive    processes; 

r  Post,  §  715.  r^  Post,  §  725.  and  hence  are  processes  of  fact  as 

s  Post,  §  727.  t  Post,  §  728.  distinguished  from  law.    Mill's  Logic, 

u  The   process  may  be  stated  as  voL  L  book  2. 
ibllows :  Experience  tells  us  that  cer- 
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1.  PRESUMPTIOM  OP  INNOGRKOB,  AMD  HKRE- 

IH  OF  PRESUMPTION  OF  8ANITT,  §  707  «. 

2.  PRESUMFTIOM  OF  IMTENT,  AMD  HBBEIN 
OF  CUMULATIVE  IMTKNTS  AMD  TACKIMG 
IMTEMT8,  §  712. 

3.  PRESUMPTIOM  THAT  BYBRTTHIMO  IS 
KIOHTFULLT  DOME  UNTIL  THE  OOM- 
TBABT  APPEARS,  §  713. 

4.  Presumption  arising  from  attempts 

TO  ESCAPE  OR  EVADE  JUSTICE,  OR  FROM 
DEPORTMEKT  when  CHARGED  WITH 
OFFENCE,  §  714. 

5.  Presumption  arising  from  forgery 

OF  EVIDENCE,  §  716. 

(a.)  With  a  view  to  self-exculpation,  § 
716. 

(6. )  Maliciously,  with  the  intention  of  in- 
juring the  accused  or  others,  §  718. 


(c.)  In  sport,  or  in  order  to  effect  some 
moral  end,  §  721. 

6.  PRBSUMPTIOM  ARISING  FROM  SUPPRES- 
SION OR  DESTRUCTION  OF  EVIDENCE, 
§722. 

7.  Presumption  arising  from  antece- 
dent    PREPARATIONS    AND     PREVIOUS 

attempts,  §  725. 

8.  Presumption  arising  from  declara- 
tions OF    INTENTIONS    AND    THREATS, 

from  which  the  presumption  of 
guilt  may  be  drawn  with  great 
strength  when  there  is  prelim- 
inary ground  laid,  §  727. 

9.  Presumption  arising  from  posses- 
sion OF  FRUITS  of  offence  ,  §  728. 

10.  Presumption  arising  from  extrin- 
sic   AND     mechanical    INCULPATORY 

indications,  §  731. 


1.  Presumption  of  Innocence^  and  herein  of  Presumption  of 

Sanity, 

§  707  a.  Every  man  is  presumed  to  be  innocent  until  the  con- 
trary be  proved,  and  if  there  be  reasonable  doubt  as  to  his  guilt, 
the  jury  are  to  give  him  the  benefit  of  such  doubt ;  and  this  is 
a  presumption  of  law  (^presumtio  juris) ^  which  the  law  makes 
arbitrarily  in  all  cases,  but  which,  unlike  the  presumtiones  Juris 
et  de  jure^  may  be  rebutted  by  evidence. 

There  is  a  ground  of  distinction  in  this  respect,  between  civil 
and  criminal  cases :  in  the  former,  the  jury  weigh  the  testimony, 
and  after  striking  a  fair  balance,  decide  accordingly;  but  in 
criminal  cases  the  testimony  must  be  such  as  to  satisfy  the  jury 
beyond  a  rational  doubt,  that  the  prisoner  is  guilty  of  the  charge 
alleged  against  him  in  the  indictment,  or  it  is  their  duty  to  ac- 
quit, d  Such  doubt,  however,  should  be  actual  and  substantial, 
not  mere  possibility  or  speculative,  e     "  It  is  not  mere  possible 


d  Uiller  v.  State,  4  Blackf.  552; 
State  V.  Thompson,  Wright's  R.  617; 
Sumner  i;.  State,  5  Blackf.  579  ;  Em- 
mons V.  Stahlnecker,  1  Jones's  Pa.  R. 
869  ->  Coalter,  J. ;  Shultz  t;.  State,  18 
Texas,  401 ;  Jane  v.  Com.  2  Mete.  Ey. 
SO;  State  v.  Collins,  20  Iowa,  86; 
People  V.  Shuler,  28  Cal.  498 ;  Stete 
r.  Waterman,  1  Nev.  548 ;  State  v.  Di- 
neen,  10  Minn.  407 ;  Bowler  v.  State, 

VOL.  1.-40 


41  Miss.  570;  R.  v.  Jones,  28  Up.  Can. 
Q.  B.  421;  post,§  737. 

e  Com.  9.  Harman,  4  Bair,  270; 
Pate  V,  People,  8  Oilman,  644  ;  U.  S. 
V.  Foulke,  6  McLean  C.  C.  R.  349 ; 
Giles  V.  State,  6  Georgia,  285;  State  c, 
Schoenwald,  31  Missouri,  147;  Winter 
V.  State,  20  Alab.  89  ;  Com.  v.  Drum, 
58  Penn.  St.  9 ;  Long  v.  State,  88  Ga. 
491;  R.  V,  Greenwood,  28  Up.  Can. 
Q.  B.  258. 
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doubt ;  because,"  says  Chief  Justice  Shaw,/  "  everything  re- 
lating to  human  affairs,  and  depending  upon  moral  eyidenoe,  is 
open  to  some  possible  or  imaginary  doubt.  It  is  that  state  of 
the  case,  which,  after  the  entire  comparison  and  consideration 
of  all  the  eviijence,  leaves  the  minds  of  the  jurors  in  that  con- 
dition, that  they  cannot  say  they  feel  au  abiding  conviction  to 
a  moral  certainty,  of  the  charge."^ 

Burden  of  proof.  —  In  an  ordinary  issue  before  the  jury,  when 
the  defendant  sets  up  in  defence  no  distinct  and  independent 
fact,  but  contends  that  upon  the  facts  and  circumstances,  as 
proved  by  the  evidence  on  both  sides  constituting  the  transaction 
charged  as  criminal,  he  is  not  guilty,  the  burden  of  proof  is  on 
the  prosecution  to  satisfy  the  jury  that  its  whole  case  is  made 
out.  Thus  on  an  indictment  for  assault  and  battery,  when 
such  a  course  of  trial  is  pursued,  the  buixien  is  on  the  prosecu- 
tion to  show  that  the  assault  was  unjustiiSable.  h  So  where  a 
blow  is  admitted,  the  prosecution  must  satisfy  the  jury  that  it  is 
intentional,  i  and  the  inference  of  intent  is  to  be  made  from  the 
facts  in  evidence  in  the  whole  case.y  So,  in  an  indictment  for 
seduction,  the  chastity  of  the  prosecutrix  must  be  proved^  not 
presumed,  j^  And  the  principle  may  be  broadly  state4»  ^^^ 
when  the  defendant  relies  on  no  separate,  distinct,  and  inde- 
pendent fact,  but  confines  his  defence  to  the  original  transac- 
tion on  which  the  charge  is  founded,  with  its  accompanying  cir- 
cumstances, the  burden  of  pix)of  continues  throughout  with  the 
prosecution,  k    Each  item  of  the  charge  must  be  proved  in  the 

/  Bemi8*8  Webster  case,  190;  Com.  i  U.  S.  v.  McGlue,  1  Curtis  C.  C.  1. 

V,  Webster,   5   Cush.   320;    Com.   v.  J  Post,  §  710. 

Goodwin,  14  Gray,  55.      8ee   R.  v.  j^  West  v.  State,  1  Wise.  209;  see 

White,  4  F.  &  F.  383,  and  post,  §  782.  Crilley  v.  State,  20  Wis.  231. 

^     g  See,  also,  1  Phillips  £y.  156 ;  1  k  Com.  t7.  McKie,  1  Gray,  61.    In 

Starkie  on  £v.  478  ;  3  Greenl.  £y.  §  this  case,  afler  stating  the  general  rnle 

29 ;  Pilkinton  v.  State,  19  Texas,  214;  as  to  the  burden  of  proof,  Bigelow,  J., 

Donelly  v.  State,   2  Dutch.   (N.  J.)  said:  — 

601;   French  v.  State,  12  Ind.  670;  '<  In  the  application  of  these  familiar 

James  v.  State,  45  Missis.  572 ;  State  principles  to  particular  cases,  many 

v.  Ostrander,  IS  Iowa,  435.  nice  distinctions  have  arisen,  which  it 

h  Com.  V.  McKie,  1  Gray,  61 ;  see  is  unnecessary  now  to  consider;  be- 

Com.  V.  Kimball,  24  Pickering,  366 ;  cause  we  are  all  of  opinion  that  the 

Com.  0,  Dana,  2  Mete.  340 ;  R.  v.  Allen,  ease  at  bar  falls  clearly  within  the  gen- 

1  Moody  C.  C.  154 ;   see  Bennett  &  eral  rule.    However  the  rule  may  be 

Heard  I^ad.  Cas.  356.  in  cases  where  the  defendant  sets  up, 
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Bame  manner  as  if  the  whole  issue  rested  on  it.  k^   The  proof 
to  overcome  the  burden,  however,  need  not  be  by  oral  testimony 

in  answer  to  a  criminal  charge,  some    gentle  imposition  of  hands,  or  a  proper 

application  of  force,  depends  upon  the 


separate,  distinct,  and  independent 
fact,  or  series  of  facts,  not  immediate- 
ly connected  with  and  growing  out  of 
the  transaction  on  which  the  criminal 
charge  is  founded,  there  can  he  no 
doubt  that  in  a  case  like  the  present 
the  burden  of  proof  remains  on  the 
government  throughout,  to  satisfy  the 
jury  of  the  guilt  of  the  defendant.  It 
appears  by  the  evidence,  as  stated  in 
the  bill  of  exceptions,  that  the  justifi- 
cation, upon  which  the  defendant  re- 
lied, was  disclosed  partly  by  the  testi- 
mony introduced  by  the  government 
and  in  part  by  evidence  offered  by  the 
defendant ;  and  that  it  related  to  and 
grew  out  of  the  transaction  or  res  gestm, 
which  constituted  the  alleged  criminal 
act.  The  defendant  did  not  set  up  any 
distinct,  independent  fact  in  defence  of 
the  charge ;  he  neither  alleged,  nor  as- 
sumed to  prove,  anything  aside  or  out 
of  the  case  on  the  part  of  the  govern- 
ment; but  he  contended,  taking  the 
facts  and  circumstances,  as  proved  by 
the  evidence  on  both  sides,  constituting 
the  transaction  itself  on  ivhich  the  case 
for  the  prosecution  rested,  that  he  was 
not  shown  to  be  guilty,  because  they 
did  not  prove,  beyond  a  reasonable 
doubt,  that  he  had  committed  the  of- 
fence laid  to  his  charge.  An  assault 
and  battery  consists  in  the  unlawful 
and  unjustifiable  use  of  force  and  vio- 
lence upon  the  person  of  another,  how- 
ever slight.  If  justifiable^  it  is  not  an 
assault  and  battery.  1  Hawk.  c.  62,  s. 
2;  1  Russ.  on  Crimes  (7th  Amer.  ed.), 
750;  3  Bl.  Com.  121;  Bac.  Ab.  Assault 
and  Battery,  B. ;  6  Dane  Ab.  584; 
Com.  v.  Clark,  2  Mete.  24. 

"  Whether  the  act,  in  any  particular 
case,  is  an  assault  and  battery,  or  a 


question  whether  there  was  justifiable 
cause.  2  Mete.  25.  If,  therefore,  the 
evidence  fails  to  show  the  act  to  have 
been  unjustifiable,  or  leaves  the  ques- 
tion in  doubt,  the  criminal  act  is  not 
proved,  and  the  party  charged  is  enti- 
tled to  an  acquittal.  To  illustrate  this, 
it  is  clearly  settled,  that  when  an  in- 
jury to  the  person  is  accidental,  and 
the  party  defendant  is  without  fault, 
it  will  not  amount  to  an  assault  and 
battery.  Rose.  Crim.  Ev.  289.  Now 
in  a  case  of  this  sort,  if  the  evidence 
offered  by  the  government  leaves  it 
doubtful  whether  the  injury  was  the 
result  of  accident  or  design,  there  can 
be  no  question  of  the  right  of  the  de- 
fendant to  an  acquittal,  because  it  is 
left  doubtful  whether  any  criminal  act 
was  committed.  But  can  the  govern- 
ment, in  such  a  case,  on  proving  simply 
the  injury  to  the  person,  rest  their  case, 
and  call  on.  the  defendant  to  assume 
the  burden  of  the  proof  and  satisfy  the 
jury  that  it  was  accidental,  or  else  sub- 
mit to  a  conviction?  If  so,  then  a 
criminal  charge  can  always  be  shown 
by  proving  part  of  a  transaction,  and 
the  burden  of  proof  can  be  shifted  upon 
the  defendant,  by  a  careful  manage- 
ment of  the  case  on  the  part  of  the 
government,  —  so  as  to  withhold  that 
part  of  the  proof  which  may  bear  in 
his  favor.  But  further :  the  rule  of  the 
burden  of  proof  cannot  be  made  to  de- 
pend upon  the  order  of  proof,  or  upon 
the  particular  mode  in  which  the  evi- 
dence in  the  case  is  introduced.  It  can 
make  no  difference,  in  this  respect, 
whether  the  evidence  comes  fix)m  one 
party  or  the  other.  In  the  case  sup- 
posed, if  it  is  left  in  doubt,  on  the 


^  Henderson  v.  State,  14  Texas,  508;  State  r.  McClaer,  5  Nev.  182. 

627 


Digitized  by 


Google 


§  708.] 


METHOD  OP  PROOF: 


[book  n. 


as  tofact9.  Indeed  facts,  viewing  them  baldly,  form  bat  a  small 
part  of  the  proof  of  a  ease  in  comparison  with  %nference»  from 
facts.  Thus  on  the  evidence  of  a  premeditated  killing,  the  law 
infers  or  presumes  malice,  and  by  this  inference  or  presumption 
the  burden  as  to  malice  is  removed. 

§  708.  When  burden  shifts,  —  It  has  already  been  considered,  I 
whether,  where  the  defendant,  conceding  the  facts  of  the  prose- 
cution, sets  up  a  matter  of  excuse  or  avoidance,  doubts  as  to  the 
validity  of  such  matter  of  defence  are  to  continue  to  weigh  in 
his  favor;  or  whether,  on  the  other  hand,  a  preponderance  of 
evidence  is  not  necessary  to  satisfy,  in  such  respects,  the  jury. 
Thus,  for  instance,  where,  on  an  indictment  under  the  license 
laws,  the  defendant  is  shown  to  have  retailed  liquor ;  the  ques- 
tion is,  whether  on  his  setting  up  as  a  defence  a  license  to  sell, 
the  jury  must  acquit  if  they  find  reasonable  doubt  as  to  the 
existence  of  the  license,  or  whether  they  are  justified  in  convict- 
ing unless  a  preponderance  of  evidence  shows  such  a  license  to 
exist.     And  the  law  is,  that  in  such  cases  the  presumption  of 


whole  evidence,  whether  the  act  was 
the  result  of  accident  or  design,  then 
the  criminal  charge  is  lefl  in  doubt. 
Suppose  a  case  where  all  the  testimony 
comes  from  the  side  of  the  prosecution. 
The  defendant  has  a  right  to  say  that 
upon  the  proof,  so  introduced,  no  case 
is  made  against  him,  because  there  is 
left  in  doubt  one  of  the  essential  ele- 
ments of  the  offence  charged,  namely, 
the  wrongful,  unjustifiable,  unlawful  in- 
tent. The  same  rule  must  apply  where 
the  evidence  comes  from  both  sides, 
but  relates  solely  to  the  original  trans- 
action constituting  the  alleged  criminal 
act,  and  forming  part  of  the  res  gesiot. 
*''  Even  in  the  case  of  homicide,  where 
a  stricter  rule  has  been  held  as  to  the 
burden  of  proof  than  in  other  criminal 
cases,  upon  peculiar  reasons  applicable 
to  that  offence  alone,  it  is  conceded 
that  the  burden  is  not  shifted  by  proof 
of  a  voluntary  killing,  where  there  is 
excuse  or  justification  apparent  on  the 
proof  offered  in  support  of  the  prose- 
cution, or  arising  out  of  the  circum- 
628 


stance  attending  the  homicide.  Com. 
V.  York,  9  Mete.  116;  Com.  v.  Webster, 
5  Cush.  305. 

"  There  may  be  cases  where  a  de- 
fendant relies  on  some  distinct,  sub- 
stantive ground  of  defence  to  a  criminal 
charge,  not  necessarily  connected  with 
the  transaction  on  which  the  indict- 
ment is  founded  (such  as  insanity,  for 
instance),  in  which  the  burden  of  proof 
is  shifted  upon  the  defendant.  But  in 
cases  like  the  present  (and  we  do  not 
intend  to  express  an  opinion  beyond 
the  precise  C4ise  before  us),  where  the 
defendant  sets  up  no  separate,  inde- 
pendent fact  in  answer  to  a  criminal 
charge,  but  confines  his  defence  to  the 
original  transaction  charged  as  crim- 
inal, with  its  accompanying  circum- 
stances, the  burden  of  proof  does  not 
change,  but  remains  upon  the  govern- 
ment to  satisfy  the  jury  that  the  act 
was  unjustifiable  and  unlawful.  Com. 
V.  M'Kie,  1  Gray  R.  63,  64,  65.'' 

/  Ante,  §  614,  615. 
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innocence  no  longer  works  for  the  defence;  and  that  as  the 
defendant  sets  up  an  affirmative  fact  by  way  of  confession  and 
avoidance,  he  must  satisfactorily  prove  such  fact  by  a  prepon- 
derance of  testimony,  m  It  may  be  that  in  such  cases,  as  the 
existence  of  the  license  lies  peculiarly  within  the  defendant's 
knowledge,  its  non-establishment,  by  satisfactory  evidence,  may 
make  against  him  by  force  of  another  rule  of  evidence  already 
referred  to,  viz.,  that  the  non-production  by  a  party  of  evidence 
immediately  in  his  power  is  a  presumption  against  him.  But 
the  language  of  Lord  Tenterden,  in  a  leading  case,  goes  much 
further:  "No  one  is  to  be  required  to  explain  or  contradict, 
until  enough  has  been  proved  to  warrant  a  reasonable  and  just 
conclusion  against  him,  in  the  absence  of  explanation  or  contra- 
diction; but  when  such  proof  is  given,  and  the  nature  of  the 
case  is  such  as  to  admit  of  explanation  or  contradiction,  if  the 
conclusion  to  which  the  proof  leads  be  untrue,  and  the  accused 
offers  no  explanation  or  contradiction,  can  human  reason  do  oth- 
erwise than  adopt  the  conclusion  to  which  the  proof  tends  ? "  n 
Such,  also,  is  the  reasoning  of  Story,  J.,  in  an  early  ciise ;  and  he 
illustrated  his  position  by  the  case  of  an  indictment  for  a  viola- 
tion of  the  game  laws,  where  the  onus  of  proving  the  necessary 
qualifications  would  clearly  rest  with  the  defence,  o  He  did  not 
cite  any  authorities  in  support  of  the  doctrine,  but  the  illustra- 
tion which  he  gave  is  sustained  by  a  case  subsequently  reported 
in  England.^  So,  also,  it  has  been  ruled  in  Pennsylvania  that 
so  far  as  the  making  out  an  alibi  is  concerned,  the  burden  is  upon 
the  prisoner ;  but  a  resort  to  this  sort  of  defence  does  not  change 
the  burden  of  proof  in  other  questions  in  the  cause,  jt?^     So  in 

m  Ante,  §  56,  614;  State  v.  Morri-  v.  Bcnline,  1   Edm.  (N.  Y.)   Sel.  Cas. 

son,  3  Dev.  299 ;  Slate  v.  Crowell,  25  36.     See,  for  statute,  post,  §  709,  and 

Maine,  171;  Wheat  v.  State,  6  Mo.  also  post,  §  744. 

456;  R.  V,  Turner,  5  Maule  &  Sel.  n  R.p.  Burdett,4  Barn.&  Aid.  14U; 

206;  Smith  r.  Jeffries,  9  Price,  257;  see  Blatch  ».  Archer,  Cowper,  66 ;  R. 

Sheldon  v,  Clark,  1  Johnson,  513;  U.  v.  Brannan,  6  Carr.  &  Payne,  326. 

S.  V.  Hay  ward,  2  Gallison,  485 ;  Gen-  o  U.    S.   r.    Hayward,   2   Gallison, 

ing  V.  State,  1  Me  Cord,  573;  Paley  on  485.    See  Barrett,  in  re,  28  Up.  Can. 

Convictions,  45  ;  Bentley's  case,  R.  &  Q.  B.  561. 

M.  159  ;  Farrel  v.  State,  32  Alab.  557;  p  R.  v.  Turner,  6  Maule  &  Sel.  206. 

Hopper  p.  State,  19  Ark.  143 ;  contra,  p^  Fife  v.  Com.  29  Penn.  State  R. 

Mehan  v.  State,  7  Wise.  670;  Com.  v.  429;    and   so    State  v.   Vincent,    24 

Thurlow,  24  Pick.  874,  qualified  in  Iowa,  570;  but  see  States.  Waterman, 

Com.  V.  Boyer,  7  Allen,  306 ;  People  1  Nev.  548 ;  and  see  post,  §  744. 

629 


Digitized  by 


Google 


§  709.]  METHOD  OF  PROOF :  [BOOK  IL 

California,  the  court  went  the  length  of  saying  that  an  instnic- 
tion  asked  for,  on  a  trial  for  murder,  ^^  that  if  the  jury  have  a 
reasonable  doubt  whether  the  killing  was  in  the  heat  of  passion, 
created  by  great  provocation,  &c.,  or  in  self-defence,  they  should 
acquit,"  was  properly  refused,  because  as  the  ornu  probandi  is  in 
the  defendant,  the  guilt  cannot  be  disproved  by  a  doubt,  but  only 
by  preponderance  of  testimony,  q 

§  709.  In  Massachusetts  it  was  at  one  time  thought  that  the 
burden  of  proof  continues  with  the  commonwealth  through  the 
whole  case,  r  In  the  cases  where  this  principle  was  first  an- 
nounced, the  defence  denied  the  existence  of  the  offence;  and, 
in  such  a  state  of  facts,  the  judges  went  no  further  than  to  pro- 
claim what  is  acquiesced  in  on  all  sides,  when  they  .held  that  if 
the  jury,  on  the  whole  of  the  facts  on  both  sides,  doubts.  Hie 
doubt  is  to  be  given  to  the  prisoner.  More  lately,  however,  this 
general  position  has  been  qualified  by  the  recc^nition  of  the 
doctrine  that  when  an  excuse  is  set  up,  it  must  be  proved  by 
a  preponderance  of  evidence.  Thus,  on  a  trial  for  homicide, 
Hubbard,  J.,  charged  the  jury,  in  language  said  to  have  been 
drawn  up  by  Shaw,  C.  J.,  in  answer  to  the  question,  "  Were  the 
jury  instructed  by  the  court  that  the  prisoner  was  to  prove  prov- 
ocation, or  mutual  combat,  and  was  he  to  have  the  benefit  of 
any  doubts  upon  the  subject?"  as  follows:  "It  is  impossible  to 
give  a'  direct  answer,  affirmative  or  negative,  to  the  question  of 
the  jury,  without  some  explanation.  The  rule  of  law  is,  when 
the  fact  of  killing  is  proved  to  have  been  committed  by  the  ac- 
cused, and  nothing  further  is  shown,  the  presumption  of  law  is, 
that  it  is  malicious,  and  an  act  of  murder.  It  follows,  therefore, 
that  in  such  cases  the  proof  of  matter  of  excuse  or  extenuation 
lies  on  the  accused,  and  this  may  appear  either  from  evidence 
adduced  by  the  prosecution,  or  evidence  offered  by  the  defend- 
ant. But  where  there  is  any  evidence  tending  to  show  excuse 
or  extenuation,  it  is  for  the  jury  to  draw  the  proper  inferences  of 
fact  from  the  whole  evidence,  and  decide  the  fact  upon  which 
the  excuse  or  extenuation  depends,  according  to  the  preponder- 
ance of  evidence.     Where  there  is  evidence  on  both  sides,  it  is 

q  People  r.  Stonecifer,  6  Cal.  405 ;  v,  Dana,    2   Mete.   329,   840 ;  though 

see  People  v.  Arnold,  15  Cal.  476.  see,  per  contra,  Com.  v.  Stow,  1  Mass. 

r  Com.    V.    Eddy,    7    Gray,   583  ;  54. 
Com.  V.  Kimball,  24  Pick.  866  ;  Com. 
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hardly  possible  to  imagine  a  case  in  which  there  will  not  be  a 
preponderance  of  proof  on  one  side  or  the  other.  But  if  the  case 
or  the  evidence  should  be  in  equilibria^  the  presumption  of  inno- 
cence will  turn  the  scale  in  favor  of  the  accused,  that  is,  in  a 
case  like  the  present,  in  favor  of  the  lesser  ofiEence.  But  if  the 
evidence^  in  the  opinion  of  the  jury^  does  not  leave  the  case  equally 
balanced^  then  it  is  to  he  decided  according  to  its  preponderance,^'' 
The  jury  returned  a  verdict  of  guilty  of  murder,  and  on  motion 
for  a  new  trial,  Shaw,  C.  J.,  in  1856,  delivered  the  opinion  of  a 
majority  of  the  court,  sustaining  the  charge ;  Wilde,  J.,  dis- 
senting. 8  And  it  seems  now  to  be  holden  by  the  same  court, 
that  insanity,  being  in  the  nature  of  confession  and  avoidance, 
must  be  shown  by  a  preponderance  of  testimony  on  the  whole 
case. t 

In  Webster's  case,  Shaw,  C.  J.,  said :  "  The  implication  of 
malice  arises  in  every  case  of  intentional  homicide ;  and  the 
fact  of  killing  being  first  proved,  all  the  circumstances  of  acci- 
dent, necessity,  or  infirmity  are  to  be  satisfactorily  established 
by  the  party  charged,  unless  they  arise  out  of  the  evidence  pro- 
duced against  him  to  prove  the  homicide,  and  the  circumstances 
attending  it.  If  there  are  in  fact  circumstances  of  justification, 
excuse,  or  palliation,  such  proof  will  naturally  indicate  them. 
But  where  the  fact  of  killing  is  proved  by  satisfactory  evidence, 
and  there  are  no  circumstances  disclosed,  tending  to  show  justifi- 
cation or  excuse,  there  is  nothing  to  rebut  the  natural  presump- 
tion of  malice."  M 

In  1855,  in  the  same  court,  in  a  case  where  the  deceased  was 
struck  down  in  a  fight  by  the  defendant,  both  being  at  the  time 
under  strong  drink,  and  where  the  defendant  a  few  minutes 
after  struck  the  deceased  on  the  head  when  he  was  down,  the 
defendant's  counsel  proceeded  to  argue  to  the  court  in  support 
of  the  dissenting  opinion  of  Wilde,  J.,  in  York's  case,  "when 
he  was  interrupted  by  the  chief  justice,  who  remarked  that  the 

8  Com.  v.  York,  9  Mete.  93;  see  u  Com.  v,  Webster,  5   Cush.  816. 

this  case  reported  and  revised  ia  2  See  Com.  v.  Hardiman,  9  Gray,  186 ; 

Benn.  &  Heard's  Lead.  Cases,  504;  State  v,  M'Allister,  11  Sheplcy,  189; 

and  see  also  ant^,  §  55.  State  v.  Upham,  38  Maine,  261 ;  Sat- 

t  Com.  v.  Eddy,  9  Host.  Law  Bep.  terwhite  v.  State,  28  Alab.  65.     See 

N.  S.  611 ;  S.  C.  7   Gray,  583.     See  post,  §  711. 
Com.  V.  Rogers,   7  Mete.  600 ;  ante, 
§55. 
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decision  of  York's  case  was,  that  when  the  killing  is  proved  to 
have  been  committed  by  the  defendant,  and  nothing  further  u 
shown^  the  presumption  of  law  is  that  it  was  malicious  and  an  act 
of  murder ;  and  that  this  was  inapplicable  to  the  present  case, 
where  the  circumstances  attending  this  homicide  were  fully 
shown  by  the  evidence.  And  on  this  point  the  chief  justice 
instructed  the  jury  as  follows:  The  murder  charged  must  be 
proved ;  the  evidence  is  on  the  commonwealth  to  prove  the  case  ; 
all  the  evidence,  on  both  sides,  which  the  jury  find  true,  is  to  be 
taken  into  consideration;  and  if,  the  homicide  being  conceded, 
no  excuse  or  justification  being  shown,  it  is  either  murder  or 
manslaughter ;  and  if  the  jury,  upon  all  the  circumstances,  are 
satisfied  beyond  a  reasonable  doubt  that  it  was  done  with  malice^, 
they  will  return  a  verdict  of  murder ;  otherwise  they  will  find 
the  defendant  guilty  of  manslaughter."  v 

In  other  cases  where  the  defence  was  clearly  one  of  excuse, 
the  doctrine  of  the  shifting  of  the  burden  of  proof  was  emphat- 
ically announced.  Thus,  it  was  held  that  on  the  trial  of  an 
accessary,  if  the  record  of  the  conviction  of  the  principal  be 
produced,  the  burden  is  on  the  prisoner  to  disprove  the  prin- 
cipal's guilt  beyond  reasonable  doubt,  ^^r  On  the  other  hand, 
in  a  prior  case,  under  a  statute  enacting  that  every  pedler  ex- 
posing to  sale  any  goods,  &c.,  shall  forfeit,  &c.,  ''*' provided^  how- 
ever,  that  nothing  herein  shall  prohibit  any  person  from  carrying 
abroad  and  selling  or  exposing  for  sale,  &c.,  any  goods,  &c.,  of 
the  produce  and  manufacture  of  the  U.  S.,"  it  was  declared  that 
it  was  incumbent  on  the  government  to  prove  affirmatively  that 
the  goods  were  of  foreign  produce  or  manufacture,  x 

The  general  tendency  of  judicial  opinion  is  to  hold  the  rule 

V  Com.  V.  Hawkins,  8  Gray,  463 ;  the  same :  and  imtil  such  proof,  the 

see,  also,  Com.  v.  Heath,  11  Gray,  303.  presumption  shall  be  that  he  is  not  so 

In   1859,   the   following    statute   was  authorized.     Supplement  to  Revised 

enacted  in  Massachusetts,  qualifying,  Statutes,  1859,  chapter  160,  p.  625: 

pro    tantOy    the    law    as    above    ex-  Gen.  Stat.  ch.  172,  §  10.    An  analogous 

pressed :  —  statute  was    enacted  in  1864.    Stat. 

Burden  of  proof  on  defendant  rely-  1864,  p.  79. 

ing  on  ioritten  license.  —  In  all  criminal  w  Com.  v,  Knapp,  10   Pick.  477; 

prosecutions  in  which  the  defendant  see,  also.  Com.  v.  Stow,  1  Mass.  54. 

shall  rely  for  his  justification   upon  x  Com.  v,  Samuel,  2  Pick.  103;  see 

any  written  license,  appointment,  or  Com.  v.  Eddy  (1856),  9  Bost.  Law 

certificate  of  authority,  he  shall  prove  Rep.  (N.  S.)  611  ;  S.  C.  7  Gray,  583. 
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settled  in  Massachusetts,  in  Hawkins's  case,  and  York's  case,  to 
be  law.y 

In  New  York,  in  1866,  it  was  declared  by  the  supreme  court 
that  where  the  fact  of  homicide  is  made  out,  and  the  defendant 
sets  up  justification,  the  burden  is  on  him  to  make  out  this  de- 
fence beyond  reasonable  doubt.  2  But  in  1870  and  1873,  this 
was  expressly  overruled,  and  the  law  announced  to  be  that  justi- 
fication requires  simply  .preponderance  of  testimony,  by  the  rules 
that  obtain  in  civil  actions,  z^  That  preponderance  in  such  cases 
is  sufficient  to  decide,  is  the  inference  to  be  drawn  from  recent 
cases  in  North  Carolina,  a  and  Iowa,  b 

In  Pennsylvania,  such  is  also  the  law  which  is  now  practically 
recognized,  c 

In  Ohio,  on  a  prosecution  for  abortion,  in  which,  under  the 
statute,  it  is  a  defence  that  the  act  was  pronounced  necessary  by 
two  physicians,  it  has  been  held  that  this  defence,  if  set  up  by 
the  defendant,  must  be  affirmatively  proved,  d 

Such,  then,  is  the  shape  into  which  the  law,  on  this  vexed  and 
difficult  question,  is  generally  settling ;  and  there  is  much  reason 
for  us  to  rest  contented  with  the  result  thus  reached.  That 
result,  to  restate  it  in  general  terms,  is  thus :  When  the  prose- 
cution presents  a  case  embracing  the  single  feature  of  the  defend- 
ant's guilt,  unattended  by  any  mitigating  or  exculpatory  circum- 
stances, then  the  defendant,  in  setting  up  such  mitigating  or 
extenuating  circumstances,  must  establish  them  by  preponderat- 
ing proof.  The  attitude  in  which  he  stands  is  that  of  a  person 
setting  up  a  plea  of  abatement.  To  say  that  in  seeking  to  prove 
a  plea  in  abatement  (e.  ^.  as  to  jurisdiction),  it  is  enough  for 
him  to  cast  doubt  on  the  prosecution's  case,  is  absurd ;  for  there 
are  many  cases  in  which  questions  of  abatement  can  be  settled 
only  by  preponderance,  and  in  such  cases,  therefore,  if  the  view 
here  contested  be  correct,  there  could  never  be  any  trials  on  the 

y    Tweedy     v.     State,     5     Iowa  a  State  v,  Wfllis,   63  N.   C.   26; 

(Clarke),  434;    State  v.   Knight,   43  State    v.    Haywood,   Phill.    (N.   C.) 

Maine,  11 ;  State  v.  Bertrand,  3  Ore-  376. 

gon,  61;  State  v.  Conally,  3  Oregon,  b  State  v,  Vincent,  24  Iowa,  670; 

69 ;  and  cases  cited  ante,  §  708.  see  post,  §  744. 

z  Patterson  i».  People,  46  Barb.  626.  c  Com.  r.  Drum,  68  Penn.  St.  R.  (8 

z^  People  17.  Schryver,  8  Hand  (42  Smith)  9;  and  cases  infra,  note/. 

N.  Y.),  1 ;  People  v.  Stokes,  post,  §  711,  d  Moody  v.  State,  17  Ohio  St.  110. 

note  8, 
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merits  at  all.  The  same  view  obtains  as  to  motions  for  change 
of  venue,  and  to  other  applications  which  set  up  independent 
facts  to  divert  or  suspend  a  prosecution.  The  defendant,  when  he 
opens  his  case,  and  starts  independent  positions  either  in  bar  or 
in  suspension  of  the  prosecution,  becomes  the  actor ;  and  what 
he  attempts  to  prove  must  be  proved  by  him,  as  are  any  other 
points  of  confession  and  avoidance  made  in  a  court  of  justice,  by 
a  preponderance  of  evidence.  Yet  it  should  be  remembered  that 
this  proof  is  not  necessarily  to  be  made  ty  "  direct "  testimony, 
as  it  is  commonly  called.  It  may  be  made  by  ^^  presumptions  " 
as  well  as  by  such  "  direct "  proof.  The  jury,  to  sustain  the 
defence,  must  be  satisfied  by  a  preponderance  of  the  whole  evi- 
dence, that  this  exculpatory  or  extenuating  avoidance  is  made 
out. 

On  the  other  hand,  when  the  prosecution,  instead  of  present- 
ing a  case  involving  the  single  fact  of  guilt,  presents  a  mitigated 
case  of  guilt  mingled  with  extenuating  circumstances,  then,  just 
as  the  unmitigated  case  of  guilt  must  be  made  out  beyond  reason- 
able doubt,  so  must  the  mitigated  case  of  gmlt  be  also  made  out 
beyond  reasonable  doubt.  In  other  words,  the  burden  is  on  the 
prosecution  to  prove  the  case  it  chooses  to  present,  and  any  rea- 
sonable doubt  as  to  such  case  must  enure  to  the  benefit  of  the 
defendant.  But  when  the  defendant  enters  on  an  independent 
defence,  it  is  not  enough  for  him  to  show  that  there  is  some  rea- 
sonable doubt  as  to  the  negative  of  such  defence.  He  must  make 
out  the  affirmative  of  this  defence  by  a  preponderance  of  proof  e. 

e  As  to  presumption  of  malice,  see  C.  &  M.  284 ;  R.  t;.  Cheeseman,  7  C. 

post,  §  944,  and  Com.  ».  York,  9  Mete.  &  P.  465 ;  R.  t;.  Shaw,  6  C.  &  P.  S72; 

93;  Foster,  265;   1  East  P.  C.  340  ;  Com.  ».  Webster,  5  Cash.  320;   Com. 

State  V.  Peters,  2  Rice's  Digest,  106 ;  r.  Hill,  2  Grattan,  594 ;  see  U.  S.  v. 

State  V,  Town,  Wright's  R.  75;  Wood-  Mingo,  2  Curtis  C.  C.  1 ;  7  Host.  Law 

sides  V.  State,  2  How.  Miss.  R.  656 ;  Rep.  435 ;   People  v.  March,  6  Cal. 

Conner  v.  State,  4  Yerger,  137  ;  State  543;  State  v.  Knight,  43  Maine,  II ; 

V.  Irwin,  1   Haywood,  112;  People  v.  Riggs  v.  State,  30  Miss.  (I  George) 

M'Leod,  1  Hill's  N.  Y.  R.  879  ;  U.  S.  635  ;  Mitchell  v.  State,  5  Yerger,  340; 

V,  Cornell,    2  Mason,   91 ;    Com.    v.  State  v,  Johnson,  3  Jones  (N.  C.), 

Drew,  4  Mass.  891;  Resp.  v.  Bob,  4  266;    Green  o.   State,   28    Miss.   (6 

Dallas,    146 ;    Penns.  v.   Honeyman,  Cush.)  687 ;   State  v,  Decklotts,    19 

Addison,    148;    State    v,    Zellers,   2  Iowa,447;  Statev.  Shippey,  lOMinne. 

Halst.  220;  State  v.  Merrill,  2  Dev.  224;  Murphy  v.  People,  37  111.  447; 

269  ;  State  v.  Smith,  2  Strobh.  77;  K  State    v.   Bertrand,   3    Oregon,    61 ; 

v.  Martin,  3  C.  &  P.  211 ;  R.  r.  Pitts,  Kriel  t7^Com.  5  Bush  (Ky.),  862. 
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§  710.  Preifumption  of  innocence  a«  applieatory  to  offences 
embraeinff  two  or  more  degrees.  —  Here  meets  us  a  subordinate 
refinement.  When,  on  a  prosecution  for  an  offence  embracing 
two  or  more  degrees,  if  there  is  reasonable  doubt  as  to  which  of 
the  two  degrees  the  offence  reaches,  it  is  the  duty  of  the  jury  to 
acquit  of  the  higher  degree  and  convict  of  the  lower./ 

In  Tennessee,  in  a  leading  case,  the  question  was  brought  up 
by  a  decision  of  an  inferior  court  that,  when  the  fact  of  homicide 
was  made  out,  and  evidence  produced  in  mitigation  led  the  jury 
to  doubt  whether  the  offence  was  murder  or  manslaughter,  they 
were  bound  to  find  murder.  The  judgment  was  reversed,  the 
supreme  court  holding,  —  "  The  judge  should  have  told  the  jury 
that,  if  upon  the  whole  circumstances  of  the  case,  they  were 
satisfied  of  his  (the  prisoner's)  guilt,  they  ought  to  find  him 
guilty ;  but  if  their  minds,  taking  all.  the  evidence  together, 
could  not  come  to  any  satisfactory  conclusion,  as  to  whether  the 
act  amounted  to  murder  or  manslaughter,  they  ought  to  find  him 
guilty  of  manslaughter  only."^ 

In  Ohio,  Judge  Wright  went  so  far  as  to  say  that  where,  as  in 
cases  of  homicide,  the  legislature  had  created  degrees  of  guilt,  the 
doctrine  of  doubts  did  not  apply  to  any  but  the  higher  grades. 
^^  Counsel  have  addressed  you,"  it  was  said,  ^^at  length  on  the 
subject  of  your  doubts.  If  you  entertain  a  reasonable  doubt  as 
to  any  one  of  the  essential  facts  which  constitute  the  crime  of 
murder  in  the  first  degree,  you  should  acquit  the  prisoner  of  that 
crime ;  as  it  is  the  humane  rule  of  the  law,  .that  no  one  shall 
forfeit  his  life  for  a  crime,  when  there  exists  a  reasonable  doubt 
whether  the  crime  has  been  committed.  But  that  is  a  rule  of 
law  adopted  in  favor  of  life,  and  is,  therefore,  in  this  case,  only 
applicable  to  the  charge  of  murder  in  the  first  degree ;  it  does 
not  apply  to  either  of  the  other  offences  embraced  in  the  indict- 
ment. It  is  impracticable  to  attain  to  absolute  certainty  in 
human  affairs.  In  the  nature  of  things,  we  can  only  attain  a 
reasonable  certainty.  A  juror  is  not  authorized  to  raise  an  arti- 
ficial or  captious  doubt,  in  order  to  acquit  the  accused;  the  doubt 

/  Mitchell  t'.  State,  5  Ycrger,  340;  127;  C5om.  v.  Drum,  68  iPenn.  St.  R 
Davis  17.  State,  10  Georgia,  101 ;  State  9;  Witt  v.  State,  6  Cold.  (Tenn.)  5. 
y.  Turner,  Wright,  29 ;  State  ».  Lali    Post,  §  944. 

yer,  4  Minne.  S68;  Com.   v.  Hill,  2        g  State  v.  CofiEee,  8  Yerger,  288; 
Gratt.  594 ;  People  v.  Milgate,  5  CaL    2  Buss,  on  CrimeB,  781. 
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he  relies  upon  should  be  real,  and  honesdy  and  fairly  enter- 
tained, after  all  reasonable  eflEorts  have  been  made  to  find  out  the 
facts.  Although  the  rule  of  the  law  on  the  subject  of  doubts 
does  not  apply  to  crimes  not  punishable  with  death,  yet  in  all 
criminal  cases,  the  jury  should  scrupulously  examine  all  the  cir- 
cumstances and  facts  in  proof  for  and  against  the  accused,  and 
hold  him  innocent  until  he  is  proved  guilty;  and  if,  upon  a 
candid  examination  of  the  evidence,  the  conviction  results  that 
he  is  guilty,  a  jury  should  so  find :  in  so  doing  they  will  dis- 
charge their  duty."  A  It  cannot  be  doubted,  however,  that,  in 
making  such  a  distinction,  the  learned  judge  was  in  error. 
Doubts  as  to  a  defendant's  guilt  are  to  weigh  in  his  favor, 
because  the  law  presumes  him  innocent  until  he  is  shown  to  be 
guilty ;  and  if  such  a  presumption  exists  at  all,  it  exists  in  every 
case  alike. t  The  question,  in  fact,  stands  simply  as  follows: 
If,  on  an  indictment  for  an  offence  containing  several  grades,  the 
jury  have  reasonable  doubts  as  to  the  higher  grade,  they  must 
acquit  of  the  higher  grade ;  and  so  if  they  have  reasonable  doubts 
as  to  the  lower  grade,  they  must  acquit  of  the  Ibver  grade. 
They  can  convict  of  no  grade  whatever  (subject  to  \he  above 
qualifications  as  to  shifting  of  the  proof),  if  they  have  reason- 
able doubt. 

Defendants  as  witnesses.  —  How  far  the  presumption  of  inno- 
cence is  affected  by  the  statutes  admitting  the  defendant  to 
testify  in  his  own  behalf,  is  hereafter  discussed,  k 

§  711.  Burden  in  insanity,  —  It  has  been  in  some  jurisdictions 
held  that  insanity,  as  a  defence,  must  be  substantially  proved  as 
an  independent  fact,  and  that  the  burden  is  on  the  defendant  to 
prove  it.  I  On  the  other  hand,  it  has  been  ruled  in  Massachu- 
setts, in  1856,  that  the  defence  is  made  out  if  the  prisoner  satis- 
fies the  jury  by  a  preponderance  of  evidence  that  he  is  insane  ;m 

h  State  V.  Turner,  Wright,  29.  Spencer,  1    Zabriskie,  202  ;  State  v. 

i  Wasden  v.  State,   18   Geo.   264.  Bonfanti,   2  Minnesota,   128  ;    State 

Post,  §  944.  V.  Brandon,  8  Jones  1^.  C.  463;  am- 

k  Post,  §  782  d.  traj  People  v.  McCann,  2  £.  P.  Smith 

/  R.  V.  Stokes,  8  C.  &  K.  185 ;  R.  (16  N.  Y.),  68.     See  this  point  fuUy 

V.  Lay  ton,  4  Cox  C.  C.  155  ;  State  v.  discussed  ante,  §  55. 
Brinyea,  5  Ala.  244 ;   State  v.  Starke,        m  Com.  v,  Eddy,  7  Gray,  583 ;  Com, 

1  Strobhart,  479 ;  State  v.  Huting,  21  v.   Rogers,    7  Mete.   500;    see  ante, 

Mo.  (6  Bennett)  464;  State  v.  Star-  §55. 
ling,  6  Jones  N.   C.   866;   State  v. 
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and  in  other  courts  it  has  been  ruled  that  in  this,  as  in  all  other 
constituents  of  guilt,  the  burden  is  on  the  prosecution,  w 

When  the  defence  is  idiocy,  it  is  said  in  Massachusetts,  in 
1858,  that  the  jury  must  be  satisfied  of  the  responsibility  of  the 
defendant  to  the  same  extent  as  of  his  agency,  o 

The  various  theories  in  respect  to  the  burden  of  proof  in 
insanity  have  been  already  discussed.  It  is  enough  here  to 
repeat  the  conclusion  heretofore  reached,  that  the  sounder  doc- 
trine is  that  a  preponderance  of  evidence  is  sufficient  to  make  out 
the  defence.jK? 

After  the  introduction  of  evidence  of  the  defendant's  insanity, 
the  commonwealth  may  introduce  in  rebuttal  evidence  of  his 
sanity,  q 

Burden  of  malice  and  intent.  —  It  has  been  sometimes  said 
that  as  malice  and  intent  are  by  a  presumption  of  law  to  be 
inferred  from  all  abstract  killings,  if  an  abstract  killing  be  shown, 
then  the  burden  is  on  the  defendant  to  disprove  malice  and 
intent.  But  as  there  is  no  such  thing  possible  r  as  proving  an 
abstract  killing,  this  theory  of  the  shifting  of  the  burden  of  proof 
in  such  a  case  is  purely  speculative,  and  can,  if  uttered  without 
proper  qualification,  tend  only  to  mislead  the  jury  from  the  real 
issue.  That  issue,  as  will  presently  be  seen,  is  whether  malice 
and  intent  are  to  be  inferred  beyond  reasonable  doubt  from  the 
facts  proved  in  the  entire  case.  8 

r  See  post,  §  712,  761. 

s  This  view  is  expressed  by  Chris- 
tiancy,  J.,  Maher  v.  People,  10  Mich. 
212,  as  adopted  by  Fancher,  J.,  Stokes 
r.  People,  N.  Y.  Sup.  Ct.  May,  1873 : 
"  To  give  the  homicide  the  legal  char- 
acter of  murder,  all  the  authorities 
agree  that  it  must  have  been  perpe- 
trated with  malice  prepense  or  afore- 
thought. This  malice  is  just  as  essen- 
tial an  ingredient  of  the  offence  as 
the  act  which  causes  the  death. 
Without  the  concurrence  of  both  the 
crime  cannot  exist;  and,  as  every 
man  is  presumed  to  be  innocent  of 
the  offence  of  which  he  is  charged  till 
he  is  proved  to  be  guilty,  this  pre- 
sumption must  apply  equally  to  both 
ingredients  of  the  offence  —  to  the 
687 


n  Ante,  §  55  ;  People  v,  McCann,  2 
E.  P.  Smith  (16  N.  Y.),  58 ;  Ogletree 
V,  State,  28  Alab.  692 ;  and  see  also 
State  i;.  Bartlett,  43  N.  H.  224 ;  Polk 
V.  State,  19  Ind.  170 ;  Hopps  v.  People, 
31  111.  885. 

o  Com.  V.  Heath,  11  Gray,  803. 
On  the  general  question  may  be  cited 
in  addition :  U.  S.  v,  Lawrence,  4 
Cranch  C.  C.  514  ;  Att'y  Gen.  v.  Parn- 
ther,  3  Brown  C.  C.  441 ;  Lee  r.  Lee, 
4  McCord,  183 ;  State  t;.  Stark,  Strob- 
hart,  479 ;  People  v.  Robinson,  1  Par^ 
ker  C.  C.  496;  R.  u.  Layton,  4  Cox 
C.  C.  149 ;  U.  S.  t;.  M'Glue,  1  Curtis, 
1 ;  Graham  v.  Com.  16  B.  Monroe, 
587,  and  cases  cited  ante,  §  55. 

p  Ante,  §  55. 

q  Com.  V,  Eddy,  7  Gray,  Mass.  588. 
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2.  Presumption  of  Intent  drawn  from  Illegal  Act.f 
§  712.  Here  we  encounter  the  first  of  the  so-called  presump- 
tions of  fact  (presumtiones  facti^  hominis^  judicis;  v^'uristiseke 


malice  as  well  as  to  the  killing. 
Henccy  though  the  principle  seems 
to  have  been  sometimes  oyerlooked, 
the  burden  of  proof  as  to  each  rests 
equally  upon  the  prosecution,  though 
the  one  may  admit  and  require  more 
proof  than  the  other,  —  malice  in  most 
cases  not  being  susceptible  of  direct 
proof,  but  to  be  established  by  infer- 
ences more  or  less  strong,  to  be  drawn 
from  the  facts  and  circumstances  con- 
nected with  the  killing,  and  which  in- 
dicate the  disposition  or  state  of  mind 
with  which  it  was  done." 

In  the  last  cited  case,  Fancher,  J., 
also  said  :  « In  The  Commonwealth 
t*.  Hawkins,  8  Gray,  463,  Chief  Jus- 
tice Shaw  remarked  that  the  doctrine 
of  York's  case  was,  that  where  the 
killing  was  proved  to  have  been  com- 
mitted by  the  defendant  and  nothing 
further  is  shown,  the  presumption  of 
law  is  that  it  was  malicious,  and  hence 
murder,  but  that  this  was  inapplicable 
to  the  case  where  the  circumstances 
were  fully  shown  by  the  evidence. 
He  charged  the  jury  in  that  case  that 
if  upon  all  the  circumstances  they 
were  satisfied  beyond  a  reasonable 
doubt  the  homicide  was  committed 
with  malice,  then  it  was  murder,  but 
otherwise  it  was  manslaughter.  The 
case  alluded  to  by  Ch.  J.  Shaw  was 
The  Commonwealth  v.  York,  9  Met 
98,  where  there  is  a  pretty  full  dis- 
cussion of  the  question  on  both  sides. 
It  will  be  seen  that  Ch.  J.  Shaw  sub- 
stantially followed  one  of  the  princi- 
pal conclusions  in  the  dissenting  opin- 
ion in  York's  case,  to  wit :  *  That  when 
the  facts  and  circumstances  accom- 
panying a  homicide  are  given  in  evi- 


dence, the  question  whether  the  crime 
is  murder  or  manslau^ter  is  to  be 
decided  upon  the  evidence,  and  not 
upon  any  presumption  from  the  mere 
act  of  killing.' " 

In  the  court  of  appeals,  in  June, 
1878,  in  this  same  case.  Judge  Rapallo, 
adopting  the  same  view,  said :  ''  It  is 
a  cardinal  rule  in  criminal  prosecu- 
tions that  the  burden  of  proof  rests 
upon  the  prosecutor,  and  that  if,  upon 
the  whole  evidence,  including  that  of 
the  defence  as  well  as  that  of  the  pros- 
ecution, the  jury  entertain  a  reasonar 
ble  doubt  of  the  guilt  of  the  accused, 
he  is  entitled  to  the  benefit  of  that 
doubt.  The  jury  must  be  satisfied  on 
the  whole  evidence  of  the  guilt  of  the 
accused,  and  it  is  clear  error  to  charge 
them  that,  when  the  prosecution  has 
made  out  a  primd  facie  case  and  evi- 
dence has  been  introduced  tending  to 
show  a  defence,  they  must  convict  un- 
less they  are  satisfied  of  the  truth  of 
the  defence.  Such  a  charge  throws 
the  burden  of  proof  upon  the  pris- 
oner, and  subjects  him  to  a  convic- 
tion, though  the  evidence  on  his  part 
may  have  created  a  reasonable  doubt 
in  the  minds  of  the  jury  as  to  his  guilt. 
Instead  of  leaving  it  to  them  to  deter- 
mine upon  the  whole  evidence  whether 
his  guilt  is  established  beyond  a  rea- 
sonable doubt,  it  constrains  them  to 
convict  unlestf  they  are  fiiUy  satisfied 
that  he  has  proved  his  innocence. 

<<  The  charge  in  this  case  was,  in 
my  judgment,  calculated  to  eonvey  to 
the  jury  that  erroneous  rule  for  their 
guidance.  They  were  virtually  in- 
structed that  the  killing  being  con- 
ceded, they  should    convict  of  the 


/  See,  as  to  evidence  of  intent,  ante,  f  631-2-8-4-5, 639,  647-8-9.  Post,  §  825. 
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Wahr8cheinlichkeiten)y  which  are  simply,  as  has  been  shavm,/^ 
inferences  to  be  drawn  inductively  &om  a  specific  collocation 

crime  ofnurder,  unless  the  proofs  ad-    plied  malice  from  the  circumstances  of 


duced  hy  the  prisoner  satisfied  them 
that  the  circumstances  under  which 
the  killing  took  place  were  such  as  to 
justify  his  act,  or  reduce  the  grade  of 
his  offence.  Though  upon  the  whole 
evidence  they  might  be  in  doubt  as  to 
what  the  circumstances  really  were, 
the  killing  being  conceded,  this  charge 
indicated  that  it  was  their  duty  to  con- 
vict    ^ 

''The  language  of  the  charge  to 
which  exception  was  taken  is  as  fol- 
lows :  — 

"  <  The  fact  of  killing  in  this  case 
being  substantially  conceded,  it  be- 
comes the  duty  of  the  prisoner  here 
to  satisfy  you  that  it  was  not  murder, 
ifhich  the  law  would  imply  from  the 
fact  of  the  killing  under  the  circum- 
stances, in  the  absence  of  explanation 
that  it  was  manslaughter  in  the  third 
degree,  or  justifiable  homicide;  be- 
cause, as  I  have  said,  the  fact  of  kill- 
ing being  conceded,  and  the  law  imply- 
ing malice  from  the  circumstances  of 
the  case,  the  prosecution's  case  is  fully 
and  entirely  made  out ;  and  therefore 
you  can  have  no  reasonable  doubt  as 
to  that,  unless  the  prisoner  shall  give 
evidence  sufficient  to  satisfy  you  that 
it  was  justifiable  under  the  circum- 
stances of  the  case/ 

'<  Argument  seems  unnecessary  to 
demonstrate  the  error  of  this  charge. 
It  was  a  necessary  part  of  the  case  of 
the  prosecution  to  establish  that  the 
homicide  was  perpetrated  with  a  pre- 
meditated design  to  effect  the  death 
of  the  person  killed ;  yet  the  court, 
assuming  to  determine  what  the  cir- 
cumstances of  the  killing  were,  sol- 
emnly instructed  the  jury  that  the  fact 
of  killing  being  conceded,  the  law  im- 


the  case,  and  that  (he  case  on  the  part 
of  the  prosecution  was  fully  made  out, 
and  that  the  jury  could  have  no  rea- 
sonable doubt  as  to  that,  unless  the 
evidence  on  the  part  of  the  prisoner 
satisfied  them  that  the  killing  was 
justifiable. 

"  The  supreme  court,  in  sustaining 
the  judgment  of  the  court  of  oyer 
and  terminer,  do  not  attempt  to  de- 
fend the  legality  of  this  charge.  On 
the  contrary,  the  very  able  opinion  of 
Fancher,  J.,  conclusively  demonstrates 
upon  authority  that  it  is  at  variance 
with  numerous  adjudications  and  the 
settled  law  upon  the  subject.  But  it 
is  claimed  that  the  error  may  be  over- 
looked on  the  ground  that  the  prisoner 
was  not  prejudiced  thereby;  and  cases 
were  cited  which  decide  that  where 
it  appears  to  the  appellate  court  that 
error  has  been  committed,  yet  that  the 
error  could  not  possibly  have  preju- 
diced the  party  complaining,  it  will 
not  be  made  a  ground  of  reversal 
either  in  civil  or  criminal  cases. 

'*  In  all  these  cases  it  will  be  found 
that  the  court  has  been  exceedingly 
careful  so  to  limit  this  rule  as  to  ren- 
der it  applicable  only  where  by  no 
possibility  could  the  error  have  pro- 
duced injury,  and  even  this  was  an 
innovation  upon  ancient  rules,  under 
which  it  was  a  matter  of  course  to  re- 
verse when  error  appeared,  without 
inquiring  into  its  materiality. 

V  That  so  vital  an  error  as  one 
which  should  or  might  mislead  the 
jury  on  the  question  as  to  the  party 
on  whom  the  burden  of  proof  rested 
could  come  within  the  category  of 
those  which  could  not  possibly  preju- 
dice the  determination  of  the  case,  is 


/I  Ante,  §  707. 
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of  facts.  But,  as  has  already  been  noticed,  these  inferences, 
though  inferences  of  fact,  varying  in  intensity  with  each  particu- 
lar case  (not  primd  facie  invariable,  as  is  the  presumption  of  in- 
nocence), are  not  inferences  which  a  jury  is  to  arbitrarily  attach 
or  detach,  as  it  may  be  prompted  by  its  particular  caprice.  The 
jury,  in  such  matters,  is  to  accept  certain  general  principles  of 
probable  reasoning,  which  it  is  the  duty  of  the  court  to  announce, 
not  as  binding  rules  of  law,  but  as  logical  processes,  of  great 
value  in  all  questions  of  evidential  induction. 

The  presumption  (or  principle  of  probable  reasoning  as  it  may 
more  properly  be  called)  immediately  before  us  is,  that  the 
natural  and  probable  consequences  of  every  act  deliberately  done 
were  intended  by  its  author.^    Thus  upon  a  trial  for  forgery. 


utterly  inadmissible.  Nothing  short 
of  an  unequivocal  retraction  of  that 
portion  of  the  charge  could  have  re- 
moved from  the  minds  of  the  jury  the 
impression  which  it  was  calculated  to 
produce.  It  was  the  concluding  por- 
tion of  the  charge,  and  afforded  the 
jury  a  simple  rule  for  their  guidance 
in  the  consultation.  The  fact  of  kill- 
ing was,  as  they  were  told,  conceded. 
They  were  further  told  that  it  was  the 
duty  of  the  prisoner  to  satisfy  them 
that  this  killing  was  not  murder.  That 
the  law  implying  malice  from  the  cir- 
cumstances of  the  case  the  prosecution's 
case  was  fully  and  entirely  made  out, 
and  therefore  they  could  have  no  rea- 
sonable doubt  as  to  that,  unless  the 
evidence  on  the  part  of  the  prisoner 
satisfied  them  that  it  was  justifiable 
under  the  circumstances.  Their  in- 
quiry was  thus  reduced  to  whether 
they  were  satisfied  of  thb  truth  of  the 
allegations  on  the  part  of  the  defence. 
If  they  were  in  doubt  whether  these 
were  true  or  not,  they  were  bound  to 
convict, 

"  It  seems  to  have  struck  the  mind 
of  the  learned  judge  at  the  time,  that 
the  rule  thus  laid  down  by  him  in- 
trenched somewhat  upon  the  principle 
that  the  prisoner  was  entitled  to  the 
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benefit  of  a  reasonable  doubt,  and  he 
immediately  followed  by  stating  that 
ordinarily  juries  should  give  the  pris- 
oner the  benefit  of  any  doubt  that 
may  e'Ust  in  the  case,  and  that  he  did 
not  know  that  even  this  was  an  ex- 
ception to  that  rule,  and  he  proceeded 
to  instruct  them  generally  upon  the 
subject  of  reasonable  doubts. 

**  It  is  impossible  that  we  should 
know  whether  these  instructions  ef- 
fectually eradicated  from  the  minds  of 
the  jury  the  erroneous  impression  cal- 
culated to  be  produced  by  the  previous 
portion  of  the  charge,  and  we  cannot, 
therefore,  pronounce  as  a  conclusion 
of  law  that  it  had  no  influence  upon 
the  verdict. 

"Whether  under  a  proper  charge 
the  jury  would  have  come  to  the  same 
result,  it  is  not  within  our  province 
to  decide.  The  determination  of  the 
facts  rests  wholly  with  the  jury.  It  is 
for  the  court  to  instruct  them  as  to 
the  law,  and  these  instructions  they 
are  bound  to  follow.  If  materially 
erroneous,  it  is  the  imperative  duty  of 
the  appellate  tribunal  to  grant  a  new 
trial."     See  ante,  §  751. 

g  Com.  V.  Drew,  4  Mass.  891 ;  R. 
t7.  Dixon,  S  M.  &  Sel.  15  ;  People  v. 
Herrick,  13  Wend.  87 ;  R.  v.  Harvey, 
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where  the  forgery  is  proved,  an  intent  to  defraud  the  person  who 
would  have  to  pay  the  instrument  if  it  were  genuine,  may  be 
inferred,  even  though  the  instrument  be  so  framed  as  not  to 
impose  upon  him,  and  the  intention  to  defraud  be  general,  and 
not  confined,  or  in  any  way  pointed  to  the  person  by  whom,  if 
genuine,  the  instrument  would  be  paid.  A  Uttering  a  forged 
paper  implies  the  ss^e  intent,  i  So  the  uttering  of  a  forged 
stock  receipt  to  a  person  who  employed  the  prisoner  to  pur- 
chase stock  to  that  amount,  and  advanced  the  money,  is  the 
basis  from  which  may  be  inferred  an  intent  to  defraud,  not- 
withstanding  the  belief  of  the  party  to  whom  it  was  uttered, 

tred  of  the  objects  of  that  fear,  and 
on  the  earliest  occasion,  destruction 
of  that  which,  in  his  insane  belief, 
the  maniac  thinks  will  relieve  him  of 
the  burden  of  terror;  there  is  no  lack 
of  motive,  therefore',  in  accounting  for 
the  impulses  of  madness. 

"  When  we  see  one  who  outwardly 
had  hitherto  stood  well  in  the  world's 
opinion,  suddenly  leap  into  the  gulf  of 
crime,  our  first  desire  is  to  examine  the 
inner  life  of  the  man,  and  the  investi- 
gation i-esults  in  our  finding  either  the 
evidences  of  madness,  or  the  manifes- 
tations of  mental  depravity,  in  a'  long 
dalliance  with  criminal  thoughts  which 
have  recurred  again  and  again,  enter- 
tained and  repelled  with  lessening 
horror,  till  the  understanding  becomes 
bewildered,  the  conscience  silenced, 
and  the  will  overpowered  by  the  vehe- 
ment temptation  of  the  hour.  Men- 
tally the  man  had  long  been  a  crim- 
inal." 

h  See  ante,  §  631-2-3-4-5,  639, 
647-8-9;  People  v.  Bradford,  1 
Wheeler  C.  C.  219 ;  R.  v.  Mazagora, 
R.  &  R.  291 ;  Henderson  r.  State,  14 
Texas,  508;  Hoskins  v.  Stete,  11  Geo. 
92 ;  State  o.  Mix,  15  Mo.  153. 

t  U.  S.  t;.  Shelmire,  Bald.  370;  R. 
V.  Hoatson,  2  Car.  &  K.  777;  R.  v. 
mil,  8  C.  &  P.  274 ;  R.  v.  Cook,  8  C. 
&  F.  582;  R.  t;.  Marcus,  2  Car.  &  K. 
356. 
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3  D.  &  R.  464;  Miller  v.  People,  5 
Barb.  203;  People  r.  Cotteral,  18 
Johns.  115  ;  State  v.  Cooper,  1  Green 
(N.  J.),  361 ;  State  v.  Mitchell,  5  Ired. 
850;  State  v.  Jarrott,  1  Ired.  76; 
State  V.  Council,  1  Overt.  305 ;  Com. 
r.  Snelling,  15  Pick.  337  ;  2  Russ.  on 
Crimes,  231 ;  1  Greenleaf  on  Evid. 
§  18.  Psychologically,  there  can  be 
no  sudden  crime  among  sane  persons. 
"I  may  state,"  says  Dr.  Gooch,  "  that 
there  is  no  *  passion,'  without  arous- 
ing mental  phenomena.  Lust  has  its 
images  of  dalliance ;  hate  its  malevo- 
lent emotions;  avarice  its  crooked, 
grasping  thoughts  and  mean  persis- 
tencies ;  ambition  and  honor  their  is- 
sues, the  nobility  and  worth  of  which 
are  measured  by  motives.  Whether 
these  active  '  affections  '  are  accom- 
panied by  bodily  sensations  or  not,  is 
not  the  question.  The  point  is,  wheth- 
er the  appetites  and  passions  exist 
without  that  mental  armature  which 
in  the  sane  state  we  are  certain  forms 
their  very  essence,  and  is  necessary  to 
their  fruition.  The  suddenness  of  an 
impulse  may  be  granted.  We  know, 
however,  only  two  conditions  of  mind 
in  which  this  suddenness  appears : 
viz.,  in  the  impulses  of  the  madman, 
and  in  those  of  the  criminal.  The 
moment  the  insane  entertain  <  sus- 
picion,' that  moment  the  sequences 
of  passion  follow ;  first  fear,  then  ha- 
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that  the  prisoner  had  no  such  intention./  So,  where  a  man  was 
indicted  under  the  repealed  statute  43  Geo.  3,  c.  58,  for  setting 
fire  to  a  mill,  with  intent  to  injure  the  occupiers,  it  was  holden 
that  the  intent  might  be  inferred  from  the  act.  h  So  in  murder, 
where  the  killing  is  by  a  person  without  authority,  by  an  instru- 
ment likely  to  cause  death,  malice  is  to  be  inferred  from  the 
act.  I  So  where  a  man  has  in  possession  a  large  quantity  of 
counterfeit  coin  unaccounted  for,  it  may  be  inferred  that  he  pro- 
cured it  with  intent  to  utter  it,  if  there  be  no  evidence  that  he 
was  the  maker,  m  But  the  inference  of  intent,  or  of  malice,  is 
to  be  drawn  from  the  whole  case,  varying  in  force  as  the  case 
varies.  It  is  wrong  to  say  that  as  a  uniform  presumption  of  law 
criminal  intent  and  malice  are  to  be  presumed  from  the  use  of 
a  deadly  weapon,  for  there  are  cases  where  this  is  not  true.  Yet 
in  cases  where  the  sole  evidence  is  the  use  by  an  intelligent  per- 
son of  a  deadly  weapon,  the  jury  may  be  properly  told  that  this 
is  a  proper  logical  inference,  w^ 


j  R.  V,  Sheppard,  R.  &  R.  169. 

k  R.  i;.  FarriDgton,  R.  &  R.  207. 

I  See  ante,  §  710,  and  post,  §  944. 

m  R.  V,  Fuller,  R.  &  R.  808.  Ante, 
§  631,  &e. 

m^  "The  commonest  of  all,"  says 
Mr.  Stephen,  speaking  of  presump- 
tions of  fact,  *'*'  is  the  rule  that  the  fact 
of  the  possession  of  stolen  goods  shortly 
after  the  theft  throws  on  the  possessor 
the  burden  of  accounting  for  it.  A 
broader  rule  of  the  same  sort  is  often 
expressed  by  the  phrase,  *  the  law  pre- 
sumes that  a  man  intends  the  natural 
consequence  of  his  actions.*  This 
might,  perhaps,  be  more  accurately, 
though  less  graphically,  expressed 
thus:  Proof  that  a  man's  body  has 
gone  through  a  set  of  motions  usually 
caused  by  a  certain  state  of  mind, 
raises  a  presumption  that  they  were 
80  caused  in  the  particular  case  at 
issue.  This  is  more  accurate  than  the 
commoner  and  easier  phrase,  because 
it  recognizes  the  fact  that  every  action 
consists  as  such  of  inward  feelings 
and  outward  motions,  the  motions 
funning  the  evidence  of  the  feelings. 
642 


If  a  man's  body  goes  through  the 
motions  which  make  up  the  process 
of  loading  a  pistol  and  firing  it  at  an- 
other person's  heart,  it  lies  on  him,  if 
he  *is  indicted  for  shooting  with  intent 
to  murder,  to  show  that  he  did  not 
mean  to  commit  murder  ;  or,  if  he 
actually  did  kill,  that  he  was  actuated 
by  some  state  of  mind  not  described  by 
the  law  as  malice.  I  have  already 
described  the  manner  in  which  gen- 
eral words,  such  as  < malicious'  and 
*  felonious '  operate  in  shifting  the 
burden  of  proof  from  the  prosecutor 
to  the  prisoner. 

"  This  rule  is  sometimes  insisted  on 
as  if  it  were  a  mere  parry  to  a  quib- 
ble. 'I  did  not  mean  any  harm,' 
says  the  prisoner.  *  In  my  own 
mind,'  says  the  judge,  *■  I  do  not  care 
whether  you  did  or  not,  but  as  against 
you  I  have  a  right  to  say  you  most 
have  meant  to  do  what  you  really 
did.'  Legal  fictions  are  always  mat- 
ter of  regret.  Even  if  they  are  prac- 
tically convenient,  they.have  a  strong 
tendency  to  make  men  indifferent  to 
truth ;  and  if  the  intention  of  prison- 
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The  Roman  common  law  is  to  the  same  effect.  Facta  Icesiane 
prcemitnitur  dolus^  donee  probetur  contrarium.  This  is  based 
partially  on  the  code  and  opinions  of  the  jurists,  partially  on 
philosophical  grounds.  But  this  is  simply  a  "conclusio  pro- 
bationum,"  or  inference  of  probable  inductive  reasoning  from 
facts.  And  with  peculiar  caution  do  the  jurists  insist  upon  the 
inference  being  drawn  from  all  the  circumstances  of  the  case. 
It  is,  they  tell  us,  a  process  of  mere  reasoning,  in  which  we  are 
not  justified  in  arriving  at  an  inference  until  we  weigh  every  fact 
put  in  evidence,  and  as  to  which  no  preannounced  inflexible  rule 
can  be  declared,  m^ 

The  doctrine  that  malice  and  intent  are  presumptions  of  law^ 
to  he  inferred  from  the  mere  act  of  killing^  belongs^  even  if  correct^ 
to  purely  speculative  jurisprudence^  and  cannot  be  applied  to  any 
case  that  can  possibly  arise  before  the  courts,  —  We  can  conceive 
of  no  case  in  which  the  prosecution  can  limit  its  proof  to  the 
mere  act  of  killing.     If  killing  be  proved,  the  mode  must  not 

er8  really  were  irrelevant,  it  would  be 
better  to  throw  the  law  into  a  differ- 
ent shape,  and  to  enact  specifically  that 


persons  who  do  acts,  of  which  the 
natural  consequence  is  to  kill,  &c., 
shall  be  punished,  instead  of  introduc- 
ing the  question  of  intent  at  all.  I 
think,  however,  that  in  the  present 
case  the  common  argument  is  sounder 
than  it  is  often  supposed  to  be  by 
those  who  use  it.  For  what  is  the 
meaning  of  intent  ?  It  means  the  end 
contemplated  at  the  moment  of  action, 
and  by  reference  to  which  the  visible 
parts  of  the  action  are  combined. 
This  intent,  is  seldom  permanent  for 
any  very  considerable  time,  and  often 
varies  from  moment  to  moment,  espe- 
cially in  people  who  are  either  weak 
or  wicked.  A  man  meditating  a  crime 
may  be,  and  probably  often  is,  in 
twenty  minds  (to  use  the  common  and 
most  expressive  phrase)  about  it  up  to 
the  very  moment  of  execution.  How, 
then,  can  it  be  known  which  particu- 
lar intent  was  present  at  that  moment  ? 
Perhaps  he  himself  was  not  then  dis- 
tinctly conscious  of  it,  and  probably 


his  subsequent  recollection  would  be 
treacherous. 

**  The  way  in  which,  in  fact,  he  did 
move  is  the  only  trustworthy  evidence 
on  the  subject,  and  consequently  is 
the  evidence  to  which,  and  to  which 
alone  (in  all  common  cases),  the  jury 
ought  to  direct  their  attention."  Ste- 
phen Crim.  Law,  pp.  304-5. 

m^  Collat.  legg.  Mos.  et  Rom.  1.  8. 
Imperator  Antoninus  Augustus  Aure- 
lio  Herculano  et  aliis  militibus.  Pra- 
ter vester  rectius  fecerit,  si  se  praesidi 
provinciae  opt  ulerit :  cui  si  probaverit 
non  occidendi  animo  lustam  a  se  per- 
cussam  esse,  remissa,  homicidii  poena 
secundum  disciplinam  militan^m  scn- 
tentiam  proferet.  L.  1.  C.  ad  L.  Corn. 
de  sicar.  (9.  16.)  L.  5.  C.  de  iniur. 
(9.  85.)  L.  7.  pr.  D.  de  administ.  tutor. 
(26.  7.)  Gandinus  Rub.  de  homici- 
diariis  n.  28.  p.  S50.  Mascardus  Con- 
clusiones  probationum.  Concl.  532.  n. 
10  sqq.  Menochius  de  praesunipt.  V. 
3.  n.  45  sqq.  Farinacius  qu.  88.  n. 
12-24.  qu.  89.  n.  74  sqq.  Matthaeus 
de  crim.  XL VII.  4, 1.  n,  10. 
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merely  be  shown,  but  averred.  It  is  not  enough  to  aver  in  the 
indictment  that  ^^  A.  killed  B,"  How  the  killing  was  done  must 
be  specified.  Nor  is  it  possible  to  eliminate  from  the  proof  the 
mode ;  for  a  statement  by  a  witness,  could  we  imagine  such 
evidence  to  be  offered,  that  ^^  A.  killed  B.,"  would  be  inadmissible 
as  matter  of  opinion ;  it  would  be  necessary  to  state  the  facts, 
so  as  to  show  that  the  way  of  killing  was  one  of  which  the  law 
takes  cognizance.  It  may  be  said,  for  instance,  that  A.,  a  son, 
killed  his  mother  by  his  misconduct  breaking  her  heart ;  but  this 
would  not  be  the  subject  of  a  criminal  prosecution.  What  the 
law  punishes,  is  not  killing^  but  particidar  modes  of  killing,,  and 
those  must  be  averred  and  proved.  Now  these  modes,  when 
proved,  form  facts  from  which  intent  is  to  be  inferred  or  n^a- 
tived.  It  is  therefore  announcing  a  proposition  purely  specula- 
tive and  irrelevant  to  tell  a  jury  that  an  abstract  killing  involves, 
as  a  matter  of  law,  an  abstract  intent.  It  is  perfectly  proper, 
however,  to  tell  a  jury  that  from  certain  circumstances,  —  e.  g. 
a  deadly  weapon,  repeated  and  wilful  wounds,  threats,  —  intent 
and  malice  may  be  rightly  inferred  as  inferences  of  fact.  These 
are  inferences  familiar  in  the  operation  of  psychological  and 
social  law ;  inferences  the  jury  are  bound  to  weigh ;  but  in 
weighing  which  it  is  proper  that  they  should  be  advised  by  the 
court.  When  we  apply  this  test,  the  apparent  conflict  between 
the  opinions  of  American  courts  vanishes.  It  is  true  that  we 
hear  occasional  utterances,  as  in  Massachusetts,  of  the  old  doc- 
trine, that  malice  is  to  be  inferred  from  the  mere  act  of  killing ; 
but  wherever  this  is  done,  it  is  followed  by  the  admission  that 
when  the  facts  of  killing  are  proved,  then  the  malice  is  to  be 
inferred  from  the  facts.  Now  as  the  facts  of  killing  are  always 
proved,  the  idea  of  abstract  malice  being  presumed  from  abstract 
killing,  has  no  application  to  the  cases  before  the  court,  m^  It  is 
a  speculation  like  the  speculations  of  the  old  Schoolmen,  from 
which  it  is  taken,  based  on  the  supposition  that  there  are  ab- 
stract generic  phenomena  («.  g,  an  abstract  horse  with  abstract 
predicates) ;  speculations  which  roam  over  all  creation,  without 
possibly  touching  any  particular  real  case.  Should,  however,  the 
judge  make  the  proposition  not  speculative,  but  regulative, — 
should  he  direct  the  jury  to  discard  all  the  facts  of  the  case,  and 

m^  See  this  virtually  admitted  in     Shaw,  C.  J.,  and  by  Curtis,  J.,  in  U. 
Com.  v.  Hawkins,  3    Gray,  463,  by     S.  v.  Armstrong,  2  Curtis  C.  C.  446. 
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to  infer  malice  as  a  presumption  of  law  from  the  act  of  killing, 
then  this  would  be  error,  vfi 


m*  Of  the  mistakes  arising  from  the 
conAision  in  this  respect  of  presump- 
tions of  law  with  presumptions  (or  in- 
ferences) of  fact,  we  have  a  striking 
illustration  in  People  v.  Stokes,  tried 
in  New  York  in  1873.  The  learned 
judge  (Boardman,  J.),  before  whom 
the  trial  took  place,  in  charging  the 
jury,  while  in  one  part  of  his  charge 
leaving  the  question  of  intent  to  the 
jury,  in  another  part  used  language 
tending  to  sustain  the  untenable  prop- 
osition that  when  a  homicide  was  com- 
mitted the  law  itself  arbitrarily  implied 
an  intent  to  kill.  The  language  used 
by  the  judge  was  as  follows  :  — 

'<  The  fact  of  the  killing  in  this  case 
being  substantially  conceded,  it  be- 
comes the  duty  of  the  prisoner  here 
to  satisfy  you  that  it  was  not  murder 
which  the  law  would  imply  from  the 
fact  of  killing  under  the  circumstances, 
in  the  absence  of  explanation  that  it 
was  manslaughter  in  the  third  degree 
or  justifiable  homicide,  because,  as  I 
haye  said,  the  fact  of  kilUng  being 
conceded,  and  the  law  implying  mo- 
tive from  the  circumstances  of  the 
case,  the  prosecutor's  case  is  fully  and 
entirely  made  out,  and  therefore  you 
can  have  no  reasonable  doubt  as  to 
that,  unless  the  prisoner  shall  give 
evidence  sufGcient  to  satisf}r  you  that 
it  was  justifiable  under  the  circum- 
stances of  the  case." 

Upon  this  Judge  Grover,  in  deliver^ 
ing  the  unanimous  opinion  of  the 
court  of  appeals,  said :  — 

"  To  this  portion  of  the  charge  the 
counsel  for  the  prisoner  excepted. 
We  have  examined  this  portion  of  the 
charge  to  determine  whether  the  idea 
intended  to  be  conveyed  to  the  jury, 
and  which  they  would  derive  there- 
from, was  that  the  law  implied  that 
the  act  of  killing  was  murder  when 


perpetrated  under  the  circumstances 
of  the  present  case,  or  whether  such 
was  the  legal  implication  from  the 
proof  of  killing,  in  the  absence  of 
proof  of  the  circumstances  of  its 
perpetration,  by  which  the  case  of  the 
prosecution  was  fully  and  entirely 
made  out,  unless  the  prisoner  had 
satisfied  them  that  it  was  not  murder 
which  the  law  would  imply  from  the 
fiftct  of  the  killing.  We  think  a  care- 
ful examination  of  the  entire  portion 
of  the  charge  excepted  to  will  show 
that  the  latter  was  the  idea  intended 
to  be  conveyed,  and  that  the  jury 
must  have  so  understood  it. 

"  From  the  opinions  delivered  it  was 
so  understood  by  the  justices  of  the 
supreme  court  at  general  term.  This 
view  is  confirmed  by  the  fact  that  the 
circumstances  attending  the  killing  in 
the  present  case  were  controverted 
questions,  to  be  determined  by  the 
jury  from  evidence  more  or  less  con- 
flicting, as  claimed  by  the  prosecution, 
such  as  would  fully  authorize  a  find- 
ing by  the  jury  of  all  the  facts  consti- 
tuting the  crime  of  murder  in  the  first 
degree,  as  claimed  by  the  prisoner, 
such  as  would  authorize  the  jury  to 
find  the  homicide  excusable. 

<<  It  can  hardly  be  supposed  that,  un- 
der such  proof  as  to  what  the  circum- 
stances really  were,  the  judge  intended 
to  charge  the  jury  that  the  law  implied 
the  crime  of  murder  from  proof  of 
killing  under  the  circumstances  of  the 
case,  and  upon  such  proof  such  an  in- 
struction would  have  been  erroneous. 
The  instruction  in  eficct  was,  and  the 
jury  must  so  have  understood  it,  that 
the  law  implied  motive,  and  conse- 
quently the  crime  of  murder  in  the 
first  degree,  from  the  proof  of  killing 
the  deceased  by  the  prisoner,  and  that 
upon  this  proof  they  should  find  him 
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§  712  a.  Cumulative  intents.  —  The  question  of  cumulative  in- 
tents has  been  elsewhere  discussed,  n  The  will,  as  is  there  abun- 
dantly illustrated,  acts  generally  under  a  variety  of  motives, 
some  very  complex.  The  motive  varies  with  the  man,  what 
is  strong  with  one,  being  weak  with  another.  Instinctive  pas- 
sion is  a  responsible  motive ;  and  so  also  is  the  general  intent 
to  violate  law,  fall  the  consequences  on  whom  they  may.  And 
the  law  is  that,  if  among  all  the  motives  leading  to  a  particular 
act,  one  is  illegal,  this  is  sufficient  to  add  to  the  act  the  essential 
evil  intent,  no  matter  how  strong  may  be   other  concurrent 


guilty  of  that  crime,  unless  he  had 
giyen  evidence  satisfying  them  that  it 
was  manslaughter  or  excusable  homi- 
cide. 

**  This  is  further  confirmed  by  what 
immediately  follows  the  portion  of  the 
bill  excepted  to.  The  judge  proceeds 
to  instruct  the  jury  as  follows :  *  Or- 
dinarily, naturally,  and  properly  in 
cases  of  this  kind,  juries  are  disposed 
to  and  should  give  the  prisoner  the 
benefit  of  any  reasonable  doubt  that 
may  exist  in  the  case,  and  I  do  not 
know  that  even  this  is  an  exception 
to  that  rule.  If  the  evidence  shall 
be  doubtful  upon  that  subject,  if  you 
shall  entertain  reasonable  doubts,  if 
the  evidence  is  evenly  balanced  so 
you  do  not  know  where  the  truth  lies, 
the  prisoner  would  be  entitled  to  the 
benefit  of  that  doubt' 

"  But  for  the  idea  conveyed  by  the 
part  of  the  charge  excepted  to,  that 
the  law  implied  the  crime  of  murder 
in  the  first  degree  from  the  proof  of 
killing  only,  unless  the  prisoner  satis- 
fied them  it  was  not  murder,  the  ben- 
efit of  the  doubt  to  be  given  to  the 
prisoner  would  not  have  been  re- 
stricted to  their  finding  the  evidence 
evenly  balanced,  so  that  they  did  not 
know  where  the  truth  lay ;  on  the  con- 
trary, the  instruction  would  have  been 
not  to  convict  of  that  crime,  unless 
convinced  by  all  the  evidence  in  the 
case  that  he  was  guilty,  and  that  if  a 
646 


careful  examination  of  all  the  evidence 
left  in  their  minds  reasonable  doubts 
of  his  guilt,  they  should  give  the  pris- 
oner the  benefit  by  an  acquittal." 

This  is  sound  law,  in  conformity 
with  what  is  stated  in  the  text.  At 
the  same  time,  while  it  is  essential  to 
maintain  that  intent  is  an  inference 
of  fact,  to  be  drawn  by  the  jury  from 
aU  the  circumstances  of  the  case,  it  is 
important  that  questions  of  this  kind 
should  not  be  left  to  the  jury  without 
such  instructions  from  the  judge  as  wUl 
lead  them  to  make  correct  inferences. 
They  should  be  reminded  that  all  acts 
committed  by  intelligent  persons  are, 
by  the  processes  of  natural  reasoning, 
presumed  to  have  been  intended  by 
such  persons;  that  this  intent  is  not 
proved  substantively,  but  inferred  from 
acts  and  declarations ;  and  that  though 
the  jury  have  to  determine  this  ques- 
tion, they  must  be  guided  by  the  or- 
dinary rules  of  inductive  reasoning. 
And  they  should  be  also  told  (and  in 
this  respect  the  opinion  just  quoted  falls 
short),  that  presumptions  of  fact  of 
this  kind  are  as  much  proof  as  are 
any  other  part  of  the  evidence  of  the 
case,  and  are  to  be  taken  into  consid- 
eration as  part  of  the  case  when  the 
jury  apply  the  question  of  reasonable 
doubt. 

n  Post,  §  761,  and  also,  1  Wh.  &  St. 
Med.  Jur.  §  399-405. 
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intents,  n^  Thus  intending  ultimate  public  good  is  no  defence  to 
an  indictment  for  nuisance ;  o  intending  to  return  the  goods,  no 
defence  to  an  indictment  for  embezzlement  ;j9  intending  to  re- 
store lost  goods  on  a  reward,  no  defence  to  an  indictment  for 
larceny  ;  q  intending  to  rid  the  community  of  a  bad  man,  no  de- 
fence to  an  indictment  for  homicide,  r  No  matter  what  other 
intents  existed,  if  the  intent  to  do  the  particular  unlawful  act  is 
either  proved  or  implied,  the  oflEence,  if  committed,  is  complete. 
If  the  law  were  otherwise,  there  would  be  few  convictions  of 
crime,  for  there  are  few  crimes  in  which  extraneous  motives  are 
not  mixed  up  with  the  particular  evil  intent.  8 

§  712  b.  Tacking  of  collateral  intents.  —  When  an  intent  ex- 
ists to  do  legal  wrong,  and  an  unintended  illegal  act  ensues,* 
the  collateral  wrong  intent  may  be  tacked  to  the  unintended 
wrong,  so  as  to  complete  the  contemplated  crime.  A  general 
malevolent  purpose  to  break  the  law,  for  instance,  or  to  inflict 
injury  irrespective  of  any  particular  malice,  may  be  tacked  to  a 
particular  wrongful  act,  so  as  to  supply  such  wrongful  act  with 
the  needed  evil  intent.  A  man,  out  of  general  malignity,  may 
fire  on  a  crowd,  or  may  displace  a  rail  on  a  railway  ;  and  then, 
if  any  life  be  lost,  he  is  responsible  for  murder,  though  he  may 
have  had  no  intention  of  taking  any  particular  Ufe.  t 

So,  also,  is  it  with  regard  to  the  transfer  of  particular  evil 
intents.  Thus,  if  a  man  shoots  A.,  when  intending  to  shoot  B., 
he  is  responsible  for  shooting  A.,  under  statutes  which  make  it 
penal  to  shoot  at  another  with  intent  to  kill  the  person  shot  at,  w 
And  so  is  it  with  regard  to  murder  at  common  law.  A  man 
who,  designing  to  poison  A.,  poisons  B.,  is  guilty  of  poisoning 
B.v  So  as  to  burglary,  when  the  intent  was  to  steal  something 
entirely  diflferent  from  that  actually  stolen  ;  v^  and  as  to  arson, 
where  the  intent  was  to  get  a  reward  by  giving  the  earliest  in- 

n*  See  ante,  §  685/,  and  cases  there        i  See  post,  §  967. 

cited.  u  B.  r.  Smitli,  Dears.  C.  C.  569  ;  33 

0  Post,  §  2368,  2372.  Eng.  Law  &  Eq.  567 ;  R.  v.  Jarvis,  2 

p  Post,  §  1935-42.  Mood.  &  R.  40 ;  CallShan  v.  State,  21 

q  Post,  §  1 796.  Ohio  St.  R.  306 ;  Walker  v.  State,  8 

r  Post,  §  1023-27.  Ind.  290. 
J?  See  ante,  §  392.     See  especially        v  See  post,  §  965. 

remarks  on  motive  in   1  Wh.  &  St.        v^  See  post,  §  1617. 

Med.  J.  §  399-405. 
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formation  of  a  fire  at  the  police  station,  and  not  to  injure  the 
owner,  'fi 

Here,  however,  an  important  qualification  is  to  be  kept  in 
mind.  A  transferred  intent,  to  be  thus  operative,  must  be  an 
intent  to  commit  a  wrong  somewhat  of  the  same  grade  as  that 
to  which  it  is  proposed  to  be  tacked.  Thus,  if  a  man  intending 
to  commit  a  trespass,  kill  another  unintentionally  {e.  g.  in  shoot- 
ing as  a  trespasser  at  game,  killing  a  man  hid  in  a  covert),  this 
is  not  intentional  homicide,  but  misadventure.  It  is  odierwise, 
however,  when  the  intent  is  to  commit  a  felony  ;  e.  ^.  to  shoot  a 
tame  fowl  in  order  to  steal,  w  The  law  seems  therefore  to  be, 
that  when  a  man  forms  a  criminal  intent,  he  is  responsible  for 
all  the  criminal  consequences  of  that  same  grade  that  directly 
result  from  its  execution.  And  the  intent  qualifies  the  crime. 
If  A.  intending  to  kill  B.,  under  circumstances  that  would  have 
made  the  offence  but  manslaughter,  kills  accidentally  C.  in  B.'s 
place,  then  the  killing  C.  is  but  manslaughter.  If  the  killing  of 
B.  would  have  been  mui'der,  then  the  killing  of  C.  is  murder,  x 
This  is  because  the  potency  of  the  intent  in  manslaughter  is  not 
so  high,  so  far  as  concerns  deliberation  and  malice,  as  to  consti- 
tute the  requisite  intent  to  murder.  But  if  there  be  deliberate 
malice  even  in  respect  to  a  lower  conmion  law  felony,  this  is  suf- 
ficient to  make  out  an  intent,  which  when  transferred  will  turn  a 
homicide  into  murder.  Thus,  if  there  be  a  deliberate  intent  to 
maim,  or  ravish,  or  rob,  or  even  to  produce  a  miscarriage,  and 
death  ensues,  this  is  murder,  x^  And  so,  if  there  be  a  deliberate 
intent,  when  taking  lost  goods,  to  steal,  no  matter  who  may  be 
the  owner,  this  intent  may  be  tacked  to  an  intent  to  steal  from 
A.,  when  A.  is  subsequently  discovered  as  owner,  a^ 

3.  Presumption  that  Everything  is  rightfully/  done  until  the  Con- 
trary appears. 

§  713.  Here  we  meet  what  is  truly  a  presumption  of  law 
Qpresumtio  juris} ^  which,  as  has  been  already  seen,  m^  the  court 
must  announce  to  the  jury  as  binding,  until  it  is  overthrown 
by  proof.     And  this  specific  rule  is,  that  where  acts  are  of  an 

r«  R.  V.  Regan,  4  Cox  C.  C.  335.  s^  K  v,  Moore,  L.  &  C.  1 ;  8  Cox 

w  Post,  §  997.  C.  C.  416  ;  post,  §  1800. 

X  Post,  §  965,  997-8.  m^  Ante,  §  707. 
x^  See  post,  §  965,  997-8. 
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official  nature,  or  require  the  concurrence  of  official  persons,  a 
presumption  arises  in  favor  of  their  due  execution.  In  these 
cases  the  ordinary  rule  is  omnia  prcemmuntur  rite  et  solemniter 
esse  (zeta  donee  probetur  in  contrarium.  n  Everything  is  presumed 
to  be  rightfully  and  duly  performed  until  the  contrary  is  shown. 
The  following  may  be  mentioned  as  general  presumptions  of  law, 
illustrating  this  maxim  :  That  a  man  acting  in  a  public  capacity 
is  duly  authorized  so  to  do ;  o  that  the  records  of  a  court  of  jus- 
tice have  been  correctly  made,  p  according  to  the  rule,  res  judi- 
cata pro  veritate  accipitur  ;  q  that  judges  and  jurors  do  nothing 
carelessly  and  maliciously ;  r  that  the  decisions  of  courts  of  com- 
petent jurisdiction  are  well  founded,  and  their  judgments  regular 
and  legitimate ;  s  that  public  officers  act  in  conformity  with  law ;  s^ 
and  that  facts,  without  proof  of  which  the  verdict  could  not 
have  been  found,  were  proved  at  the  trial,  t 

4.  Presumption  arising  from  Attempts  to  escape  or  evade  Justice, 
or  from  Deportment  when  charged  mth  Offence,  t^ 

§  714.  Here,  again,  we  enter  on  the  domain  of  inductive  reason- 
ing from  circumstances,  and  recur  to  processes  which  are  to  be 
called  inferences,  rather  than  presumptions.  What  the  law  here 
says  is,  that  certain  collateral  facts  may  be  put  in  evidence,  when 
from  them,  in  connection  with  proof  of  the  corpus  delicti,  guilt 
may  be  inferred.  Among  such  facts  are  to  be  now  mentioned 
attempts  to  escape.      Hence  it  is  admissible  for  the  prosecution 

n  Co.  Litt.  232;   Van   Omeron  v,    PSYCHICAL  INDICATIONS  OF  CRIME. 


Dowick,  2  Camp.  44 ;  Doe  d.  Phillips 
V.  Evans,  1  Cr.  &  M.  461 ;  2  Buss,  on 
Crimes,  732. 

o  Per  Lord  Ellenborough,  C.  J., 
R.  V.  Ycrelst,  3  Camp.  432 ;  Monke  v. 
Butler,  1  Roll.  B.  83;  State  v.  Greg- 
ory, 2  Murphey,  69  ;  State  v.  Hascall, 
6  N.  Hamp.  852 ;  Jacob  v.  U.  States, 
1  Brock.  520;  post,  §  1041. 

p  Beed  v.  Jackson,  1  East,  355. 

q  Co.  Litt.  103. 

r  Sutton  V.  Johnstone,  1  T.  B.  508. 

8  Lyttleton  i>.  Cross,  8  B.  &  C.  827. 

si  U.  S.  «7/  Crusell,  14  Wall.  1. 

t  Best  on  Presumptions,  68. 

t^  See  on  this  topic,  1  Wh.  &  S. 
Med.  Jut.  1873,  as  follows :  — 


A.  Pbior  to  crime,  §  773. 
(a^)  Preparations,  §  773. 
(h^)  Intimations,  §  775. 
(c^)  Overacting,  §  781. 

B.  At  crime. 

(a*)  Incoherence,  §  782. 
h^)  Self-overreaching,  §  786. 

C.  Al'TER   CRIME. 

(a*)  Convulsive  confession,  §  788. 

(lA)  Nervous  tremor,  §  805. 

(ci)  Morbid  propensity  to  recur 
to  scene  and  topic  of  guilt,  §  812. 

((F)  Permanent  mental  wretched- 
ness, §816. 

(fii)  Animosity  between  confeder- 
ates, §  823. 
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to  show,  that  the  prisoner  advised  an  accomplice  to  break  jail 
and  escape ;  u  or  that  he  offered  to  bribe  one  of  his  guards ;  v  or 
that  he  killed  an  officer  of  justice  when  making  such  attempt ;  v^ 
or  that  he  attempted  to  bribe  or  intimidate  witnesses,  t^  So 
with  flight,  to  which  no  proper  motive  can  be  assigned,  and  with 
the  acts  of  disguise,  concealment  of  person,  family,  or  goods, 
and  many  other  ex  post  facto  indications  of  mental  emotion,  w 
But  it  must  be  remembered  that  while  these  acts  are  indicative 
of  fear,  they  may  spring  from  causes  very  different  from  that  of 
conscious  guilt,  x  The  question,  it  cannot  be  too  often  repeated, 
is  simply  one  of  inductive  probable  reasoning  from  certain  es- 
tablished facts.  All  the  courts  can  do,  when  such  inferences 
are  invoked,  is  to  say,  that  escape,  disguise,  and  similar  acts, 
afford,  in  connection  with  other  proof,  the  basis  from  which  guilt 
may  be  inferred ;  nor  should  this  be  done  without  a  general 
statement  of  the  countervailing  considerations  which  a  compre- 
hensive view  of  the  question  induces.  It  was  in  rightful  recog- 
nition of  this,  that  Mr.  Justice  Abbott,  on  the  trial  of  Donnall 
for  the  murder  of  Mrs.  Downing,  observed  in  his  charge  to  the 
jury,  that  "  a  person,  however  conscious  of  innocence,  might  not 
have  the  courage  to  stand  a  trial ;  but  might,  although  innocent, 
think  it  necessary  to  consult  his  safety  by  flight."  y  So  it  is 
proper  to  keep  in  mind  the  influence  which  might  have  been 
exerted  upon  the  accused,  by  the  character  of  the  tribunal  before 
whom,  and  the  mode  of  criminal  procedure  in  the  country  where 
the  trial  is  to  take  place,  z  Hence  is  it  that  conduct  exhibiting 
indications  of  guilt  should  not  be  received  by  the  court,  unless 
there  be  satisfactory  evidence  that  a  crime  has  been  committed  ; 
as  in  cases  of  alleged  larceny,  that  the  property  has  been  felon- 
iously taken  and  carried  away,  a 

For  the  same  purpose,  confusion,  prevarication,  and  embarrass- 

u  People  V.  Rathbun,    21    Wend.  x  Wills    on    Circumstantial    Evi- 

509;  Byles  on  Bills,  449;  Fanning  r.  dence,   70;  1  Wh.  &   S.  Med.  Jur. 

State,  14  Mo.  386.  (1878)  §  806. 

V  Whaley  V.  State,  11  Geo.  128.  y  Trial  of  Robert  Saule  Donnall, 

ri  Revel  v.  State,  26  Geo.  276.  London,  1817. 

v2  See  People  v.  Pitcher,  16  Mich.  z  Best  on  Presumptions,  p.  822. 

897 ;  State  r.  Staples,  47  N.  H.  118.  a  Tyner  r.  State, 5  Humphreys,  888. 

w  Mittermaier,  Deutsch.  St.  sect.  See  post,  §  746 ;  ante,  §  688. 
12;   Fanning  v.  State,  14  Mo.   886; 
People  0.  Pitcher,  16  Mich.  897. 
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BOOK  n.]  PRESUMPTIONS  :   FOBGEBY  OF  EVIDENCE.  [§  716, 

ment  on  the  defendant's  part,  when  charged  with  the  crime,  may 
always  be  proved  ;  b  though  it  is  not  admissible  for  him  to  show 
that  several  days  after  the  corpu%  delicti  was  discovered,  he 
appeared  surprised  when  it  was  announced  to  him.  h^ 

The  prisoner  will  not  be  permitted  to  give  evidence  to  accoxmt 
for  his  flight  unless  the  prosecution  prove  the  flight  as  tending 
to  establish  guilt ;  c  nor  can  he  show  that  he  refused  to  avail 
himself  of  an  opportunity  of  flight,  c^ 

Evidence  of  subsequent  public  excitement  to  justify  an  antic- 
ipation of  violence  after  a  homicide,  and  thus  rebut  a  presump- 
tion of  guilt  from  flight,  is  admissible,  but  the  excitement  must 
exist  before  the  flight,  d 

6.  Presumption  arising  from  Forgery  of  Evidence,  d^ 

§  715.  This,  again,  is  an  inference  of  inductive  reasoning  to  be 
drawn  from  certain  facts,  which  for  this  purpose  are  admissible 
in  evidence.  Yet,  supposing  such  forgery  of  evidence  to  be 
proved,  it  is  important  to  keep  in  mind  Mr.  Bentham's  criticism, 
that  the  motives  from  which^it  springs  may  be  various.  These 
motives  Mr.  Bentham  groups  as  follows :  1.  Prom  a  view  of 
self-exculpation ;  2.  Maliciously,  with  the  intention  of  injuring 
the  accused,  or  others ;  3.  In  sport,  or  in  order  to  effect  some 
tnoral  end. 

§  716.  (a.)  With  a  view  to  self-exculpation.  —  A  striking  illus- 
tration of  this  is  found  in  the  trial  of  Dr.  Webster,  for  the  mur- 
der of  Dr.  Parkman,  where  letters  were  received  by  the  police 
marshal  of  Boston,  purporting  to  reveal  the  location  of  the  body, 
which  upon  the  trial  were  proved  to  have  been  written  by  the 
prisoner,  in  order  to  divert  suspicion  from  himself,  and  to  prevent 
a  rigid  examination  of  the  premises  where  the  murder  was  act- 
ually committed,  e    Under  this  head  also  may  be  mentioned  a 

h  See  Com.  v.  Goodwin,  14  Gray,  d  State    v,    Phillips,    24    Mo.    (3 

65 ;  1   Wh.  &   S.  Med.  Jur.  (1873)  Jones)  475  ;  Golden  t>.  State,  25  Geor. 

§  805.  527. 

h^  Campbell  v.  State,  28  Ala.  44.  dX  See,  on  this  point,  Amos's  Great 

c  State  V.  Hays,  23  Mo.  (2  Jones)  Oyer,  &c.  267. 

287.  e  Bemis's  Rep.  of  Webster  case, 

c^  People  V,  Rathbun,  21   Wend.  210.    See  on  same  point,  Gardiner  r. 

509  ;  Campbell  v.  State,  23  Alab.  28 ;  People,  6  Parker  C.  R.  155  ;  Edmund's 

Com.  V.  Hersey,  2  Allen,  178  ;  Gar-  case,  1  Wh.  &  St.  Med.  J.  §  167. 
diner  r.  People,  6  Parker  C.  R.  155. 
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forged  defence  of  alibi.  It  is  not  an  uncommon  artifice  to  en- 
deavor to  give  coherence  and  effect  to  a  fabricated  alibi,  by 
assigning  the  events  of  another  day  to  that  on  which  the  offence 
was  committed  ;  so  that  the  events  being  tme  in  themselves,  are 
necessarily  consistent  with  each  other,  and  false  only  as  they 
are  applied  to  the  day  in  question./  A  case  is  reported  where 
a  gentleman  was  robbed,  and  swore  positively  to  the  prisoner, 
who,  nevertheless,  was  acquitted,  the  completest  alibi  being 
proved.  About  a  year  afterwards,  the  prisoner  confessed  to  the 
prosecutor  that  he  had  committed  the  robbery,  and  that  the  alibi 
was  concerted,  g  It  has  hence  been  held  that  the  getting  up  by 
the  defendant  of  a  false  and  fictitious  affidavit  by  false  persona- 
tion was  admissible  against  him  on  trial,  h  thoagh  such  a  de- 
fence must  not  be  treated  as  necessarily  involving  guilt ;  h^  and  so 
of  an  attempt  to  corrupt  witnesses,  h^ 

§  717.  The  fact  of  a  forgery  of  evidence  having  taken  place  is, 
therefore,  simply  a  circumstance  from  which,  in  connection  with 
others  (proof  of  the  corpus  delicti  being  essential),  guilt  may  be 
inferred,  h?  Taken  by  itself,  an  inifocent  but  weak  man  is  almost 
as  likely  to  resort  to  it  as  is  an  experienced  rogue.  Frequently 
an  innocent  man,  sensible  that,  although  guiltless,  appearances 
are  against  him,  and  not  duly  weighing  the  danger  of  his  being 
detected  in  clandestine  attempts  to  stifle  proof,  has  endeavorefl 
to  get  rid  of  real  evidence  in  such  a  way  as  to  avert  suspicion 
from  himself,  or  even  to  turn  it  on  some  one  else.  A  case 
to  the  point  is  mentioned  by  Sir  Edward  Coke :  i  "  In  the 
county  of  Warwick,"  says  he,  "  there  were  two  brethren ;  the 
one  having  issue  a  daughter,  and  being  seised  of  lands  in  fee, 
devised  the  government  of  his  daughter  and  his  lands,  until  she 
came  to  her  age  of  sixteen  years,  to  his  brother,  and  died.  When 
she  was  about  eight  or  nine  years  of  age,  her  uncle  for  some 
offence  correcting  her,  she  was  heard  to  say,  '  Oh,  good  uncle, 
kill  me  not ! '  after  which  the  child,  after  much  inquiry,  could 
not  be  heard  of ;  whereupon  the  uncle,  being  suspected  of  the 

/Wills    on    Circumstantial    Evid.        A^  Tolert;.  State,  16  Ohio,  S.  E.  583; 

116.  State  V,  Brown,  25  Iowa,  561;  post, 

g  London  Med.  Gazette,  vol.  viiL  §  744. 
p.  86.  A8  Stete  v.  Staples,  47  N.  H.  118. 

h  State  V.  Williams,    1  Williams        AS  State  t;.  Collins,  20  Iowa,  86. 
(Vt.),  724.  i  8d  Inst.  104,  p.  282. 
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murder  of  her,  the  rather  for  that  he  was  her  next  heir,  was, 
upon  examination,  anno  8  Jac.  Rep.,  committed  to  the  jail  for 
suspicion  of  murder,  and  was  admonished  by  the  justices  of  the 
assize  to  find  out  the  child,  and  thereupon  bailed  until  the  next 
assizes.  Against  which  time,  for  that  he  could  not  find  her,  and 
fearing  what  would  fall  out  against  him,  he  took  another  child, 
as  like  unto  her  both  in  person  and  years  as  he  could  find,  and 
apparelled  her  like  unto  the  true  child,  and  brought  her  to  the 
next  assizes,  but  upon  view  and  examination  she  was  found  not 
to  be  the  true  child ;  and  upon  these  presumptions  he  was  in- 
dicted, found  guilty,  had  judgment,  and  was  hanged.  But  the 
truth  of  the  case  was,  that  the  child  being  beaten  over  night,  the 
next  morning  when  she  should  go  to  school,  ran  away  into  the 
next  county  ;  and  being  well  educated,  she  was  received  and  en- 
tertained of  a  stranger ;  and  when  she  was  sixteen  years  old,  at 
what  time  she  should  come  to  her  land,  she  came  to  demand  it 
and  was  directly  proved  to  be  the  true  child."y  Mr.  Bentham 
also  gives  a  pointed  illustration  of  a  case  of  this  kind,  taken  from 
the  Arabian  Nights'  Entertainments,  where  the  body  of  a  man 
who  had  died  by  accident  in  the  house  of  a  neighbor  was  con- 
veyed by  him,  under  the  apprehension  of  suspicion  of  murder,  in 
the  event  of  the  corpse  being  found  in  his  house,  into  the  house 
of  another,  who,  finding  it  there,  and  acting  under  the  influence 
of  similar  apprehensions,  in  like  manner  transmitted  it  to  a  third, 
who  in  his  turn  shifted  the  possession  of  the  corpse  to  a  fourth, 
with  whom  it  was  found  by  the  officers  of  justice,  k 

j  Wills  on  Circum.  Evid.  113.  title  in  the  plaintiff;  and  the  jury  were 

k  On  an  ejectment  inyolving  large  directed  that  the  suppresser  and  the 

estates  in  Ireland,  the  question  heing  destroyer  were  to  he  considered  in  the 

whether  the  plaintiff  was  the  legiti-  same  light  as  the  law  considers  a  spo- 

mate  son  of  Lord  Altham,  and  there-  liator,  as  having  destroyed  the  proper 

fore  prior  in  right  to  the  defendant,  evidence ;  that  against  him,  defective 

who  was  his  brother,  it  was  proved  proof,  so  far  as  he  had  occasioned  sach 

that  the  defendant  had  procured  the  defect,  must  be  received,  and  every- 

plaintiff,  when  a  boy,  to  be  kidnapped  thing  presumed  to  make  it  effectual ; 

and  sent  to  America,  and  on  his  return,  and  that  if  they  thought  the  plaintiff 

fifteen  years  afterwards,  on  occasion  had  given  probable  evidence  of  his 

of  an  accidental  homicide,  had  assisted  being    the    legitimate    son    of    Lord 

in  an  unjust  prosecution  against  him  Altham,  the  proof  might  be  turned  on 

for  murder ;  it  was  held  Ihat  these  cir-  the  defendant,  and  they  might  expect 

cumstances  created  a  violent  presump-  satisfaction  from  him  that  his  brother 

tion  of  the  defendant's  knowledge  of  died  without  issue.     Craig   on  dem. 
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§  718.  (J.)  MalicmiBly^  with  the  intention  of  injuring  the  ae- 
cusedj  or  others.  —  So  it  may  be  that  the  forgery  of  real  evidence 
has  been  effected  either  with  the  purely  malicious  intent  of 
bringing  down  suffering  upon  an  innocent  person,  or  with  the 
double  motive  of  self-exculpation  and  of  inducing  suspicion  on 
another.  The  most  obvious  instance  of  this  is  where  stolen 
goods  are  clandestinely  deposited  in  the  house,  room,  or  box  of 
an  innocent  person,  with  a  view  of  exciting  suspicion  of  larceny 
against  him;  and  a  suspicion  of  murder  may  be  raised  by 
secreting  a  bloody  weapon  in  like  manner.  I  And  of  this 
species  of  foi^ery  the  following  extraordinary  case,  said  to  have 
occurred  in  France,  will  serve  as  an  apt  illustration :  An  old 
widow,  reputed  to  have  a  large  sum  of  money  by  her,  lived  in  a 
small  shop  facing  a  street,  with  a  back  chamber,  which  served 
as  her  bedroom.  Her  entire  family  consisted  of  herself  and  a 
man-servant,  who  slept  on  the  fourth  story  of  the  same  house, 
but  whose  room  had  no  communication  with  those  of  his  mis- 
tress, except  through  the  door  of  the  front  shop,  which  it  was 
his  usual  practice  to  lock  outside  when  going  away  at  night, 
and  take  the  key  to  his  own  room.  One  morning  this  door  was 
observed  open,  but  without  any  marks  of  violence  or  breaking 
upon  it,  and  the  old  woman  was  discovered  lying  on  her  bed 
murdered,  apparently  by  a  bloody  knife,  which  was  found  on 
the  floor  at  some  distance  from  her,  while  the  strong  box  in  the 
room  was  open,  and  had  been  rifled.  One  hand  of  the  corpse 
grasped  a  quantity  of  hair,  ascertained  by  comparison  to  be 
that  of  the  servant,  and  the  other  a  cravat,  which  turned  out  to 
be  his  property  ;  while  the  key  of  the  shop  was  found  in  its 
usual  place.  On  the  strength  of  these  presumptions  of  his  be- 
ing the  murderer  of  his  mistress,  the  unfortunate  man  was  put 
to  the  torture,  confessed  the  crime,  and  was  broken  on  the 
wheel.  In  the  process  of  time,  however,  it  was  discovered  that 
the  murder  and  robbery  had  been  committed  by  a  man  who  was 
the  servant's  favorite  companion,  who,  in  order  to  avert  suspicion 
from  himself,  and  cast  it  on  his  friend,  had  furnished  himself 
with  a  knife  and  cravat  belonging  to  him.     He  also  availed  him- 

of  Anncsley  v.  Earl  of  Anglesea,  1 7  ist,  964 ;  1  Greenleaf 's  L.  of  Evidence, 

St.  Tr.  1416 ;  and  see  the  Tracy  Peer-  §  37 ;  Wills  Circum.  Ev.  p,  72. 

age,  10  C.  &  F.  154 ;  Clunnes  ».  Pezzy,  /  Theory  of  Pres.  Proof  App.  Case 

1  Camp.  8  ;  Lawton  v.  Sweeny,  8  Jur-  10,  p.  102. 
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self  of  an  opportunity  to  take  a  wax  impression  of  the  shop  key  j 
and  as  he  was  in  the  habit  of  dressing  the  servant's  hair,  had 
sayed  from  time  to  time  a  considerable  portion  of  the  combings, 
which,  after  perpetrating  the  murder,  he  placed,  together  with 
the  cravat,  in  the  hands  of  the  deceased.  7»  Of  a  like  character 
was  a  case  which  occurred  a  few  years  ago  in  Mississippi.  A 
young  man  named  Boynton  had  been  for  some  days  staying 
at  the  house  of  a  friend  on  a  plantation  on  the  Mississippi 
River.  One  morning  the  deceased,  the  master  of  the  house, 
was  found  murdered  in  a  rice  brake;  by  his  side  were  seen 
Boynton's  pistols,  and  in  Boynton's  hat,  in  the  room  where  he 
was  then  sleeping,  was  found  a  paper  which  was  known  to  have 
been  a  short  time  before  in  the  pocket  of  the  deceased.  On 
this  evidence  Boynton  was  convicted  and  executed;  persisting 
to  the  end  in  his  ignorance  of  the  perpetrator  of  the  act,  and 
breaking  wildly  from  the  sheriflE  when  the  hour  of  execution 
arrived,  proclaiming  his  innocence  with  an  earnestness  that 
shook  the  confidence  of  the  bystanders  in  his  guilt.  Not  many 
months  after,  a  man,  who  had  been  prowling  about  the  neigh- 
borhood at  the  time,  was  arrested,  tried,  and  sentenced  in 
another  state  for  a  murder  subsequently  occurring;  and  when 
at  the  gallows  he  confessed  that  he  had  been  the  perpetrator  of 
the  murder  for  which  Boynton  had  suffered  ;  that  he  had  taken 
the  pistols  from  Boynton's  pillow,  and  had  in  return  placed  a 
paper  from  the  dead  man's  pocket  in  Boynton's  hat. 

§  719.  To  the  same  point  is  a  trial  related  by  Mr.  Bentham, 
where  the  officers  of  justice  were  accused  of  having  altered  a 
common  key,  found  in  the  possession  of  the  defendant,  into  a 
master  key,  in  order  to  make  it  appear  at  the  trial  that  he  had 
a  facility  for  committing  the  murder  which  he  really  did  not 
possess,  n  A  singular  case  is  given  in  the  Causes  C^lSbres,  of  a 
Flemish  curate,  Francis  S.  Reimbauer,  charged  with  the  murder 
of  Anna  Eichstader,  by  a  girl  named  Catharine  Frauenknecht, 
residing  in  the  house  with  him  at  the  time.  In  answer  to  her 
evidence,  which  seemed  conclusively  to  point  to  him  as  the 
guilty  individual,  he  replied  by  a  counter  statement,  designating 
the  sister  of  his  accuser,  Magdalena,  then  dead,  as  the  murderess, 
detailing  circumstances  identical  with  those  given  by  Catharine, 
while  at  the  same  time  he  sought  to  substantiate  his  statement 

m  8  Benth.  Jad.  £y.  255.  n  3  Benth.  Jud.  £t.  60. 
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by  writing  letters  to  several  of  his  aoqaaintances  endeayoring  to 
prevail  on  them  to  give  evidence  that  Magdalena  had,  during 
her  lifetime,  confessed  the  murder.  Notwithstanding  the  detec- 
tion and  exposure  of  this  correspondence,  he  managed  his  cause 
with  such  consummate  ability  that,  after  it  had  been  prolonged 
for  four  yeaT%^  during  which  time  he  underwent  one  hundred 
examinations,  he  was  convicted  of  the  murder  only  upon  his 
own  confession,  o  In  1642,  at  the  York  Summer  Assizes, 
Thomas  Harris,  an  innkeeper,  was  convicted  of  the  murder  of 
James  Gray,  a  lodger.  A  servant  of  the  prisoner,  named  Mor- 
gan, testified  that  he  saw  his  master  strangle  the  deceased ;  but 
the  charge  being  denied,  and  no  marks  of  violence  appearing 
upon  the  body,  tiie  prisoner  was  upon  the  point  of  being  dis- 
charged, when  the  maid-servant  having  desired  to  be  sworn,  tes- 
tified that  the  prisoner  had  hidden  a  large  sum  of  gold  belong- 
ing to  the  deceased  in  the  garden.  This  being  found,  and  the 
prisoner's  explanations  being  considered  unsatisfactory,  the  jury 
found  a  verdict  of  guilty,  and  Harris  was  executed.  It  after- 
wards appeared  that  Gray  had  died  a  natural  death  ;  that  Mor- 
gan having  had  a  quarrel  with  his  master,  took  the  opportunity 
of  charging  him  with  the  murder ;  that  Harris  being  an  ava- 
ricious man,  had,  from  time  to  time  previously,  hidden  sums  of 
money  in  the  garden,  which  being  known  to  Morgan  and  the 
maid-servant,  they  had  resolved  to  secure  it  when  it  should 
amount  to  a  sum  of  sufficient  magnitude,  but  that  upon  th® 
trial,  finding  Morgan  unsuccessful  in  his  charge,  the  maid  had 
resolved  to  sacrifice  the  money  and  her  master  to  save  her  lover 
from  the  punishment  of  perjury,  and  had  accordingly  testified 
to  its  whereabouts,  p  In  the  great  case  of  Annesley  v.  The  Earl 
of  Anglesea,  the  circumstances  which  pressed  most  against  the 
defendant  were,  that  he  had  caused  the  plaintifE,  who  claimed 
the  title  and  family  estates  as  heir,  to  be  kidnapped  and  sent  to 
sea,  and  afterwards  endeavored  to  take  away  his  life  on  a  &lse 
charge  of  murder, — facts  which,  one  of  the  learned  judges  said, 
spoke  more  strongly  in  proof  of  the  plaintiff's  case  than  a  hun- 
dred witnesses,  q 

The  subject  of  this  species  of  forgery,  it  is  to  be  observed, 
may  be  accomplished  by  force  as  well  as  by  fraud;  as  where 

0  5  Causes  C^l^bres,  442.  ^  17  Ho.  St  Tr.  1480,  per  Moun- 

p  Celebrated  Trials,  591.  teney,  B.    Ante,  note  L 
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three  men  unite  in  a  conspiracy  against  an  innocent  person ;  one 
laying  hold  of  his  hands,  another  putting  into  his  pocket  an 
article  of  stolen  property,  which  the  third,  running  up,  as  if  by 
accident,  during  the  scuffle,  finds  there,  and  denounces  him  to 
justice  as  a  thief,  r 

§  720.  Another  common  circumstance  of  the  kind  in  question 
is  the  pretence  of  having  taken  part  of  the  draught  from  which 
death  has  ensued.*  So,  it  is  not  unusual  to  endeavor  to 
induce  the  suspicion  of  suicide,  by  placing  some  instrument  of 
destruction  in  the  hand  of  the  murdered  party.  In  the  year 
1764,  a  citizen  of  liege  was  found  shot,  and  his  own  pistol  was 
discovered,  lying  near  him  ;  from  which  circumstaBce,  together 
with  that  of  no  person  having  been  seen  to  enter  or  leave  the 
house  of  the  deceased,  it  was  concluded  that  he  had  destroyed 
himself ;  but  upon  examining  the  ball  by  which  he  had  been 
killed,  it  was  found  to  be  too  large  ever  to  have  entered  that 
pistol,  and  the  real  murderers  were  ultimately  discovered,  f 
Green,  Berry,  and  Hill  were  tried  in  the  year  1678,  for  the  mur- 
der of  Sir  Edmundbury  Godfrey,  who  was  strangled  by  a  hand- 
kerchief, in  Somerset  House,  on  a  Saturday  night ;  and  after 
remaining  concealed  until  the  following  Wednesday,  he  was 
carried  at  midnight  into  the  fields  beyond  Soho,  and  thrown  into 
a  ditch,  and  his  own  sword  thrust  through  his  body,  in  order  to 
excite  a  belief  that  he  had  committed  suicide,  u  But  in  cases 
of  this  kind  consistency  is  often  overlooked,  as  by  placing  the 
weapon  in  the  left  hand,  a  curious  instance  of  which  took  place 
in  the  case  of  Margaret  Webb,  for  whose  murder  John  Fitler 
was  tried  at  the  Warwick  Summer  Assizes,  1834,  before  Mr. 
Justice  Taunton,  v 

§  721.  (c)  In  sporty  or  in  order  to  effect  some  moral  end.  — 
As  an  instance  of  this,  Mr.  Bentham  refers  to  the  story  of  the 
patriarch  Joseph,  who,  with  the  view  of  creating  alarm  and  re- 
morse in  the  minds  of  his  guilty  brothers,  caused  a  silver  cup  to 
be  privately  hid  in  one  of  their  sacks,  and  after  they  had  gone 

r  S.Benth.  Jad.  £v.  39.  u  State  Trials,  vol.  vii.  p.  159. 

s  R.  v.  Wescombe,  Annaal  Register  v  Annual  Register  for  1884,  p.  115  ; 

for  1829,  p.  142.  Wills  Circum.  Ev.  p.  112. 

t  Medical  Jurispradence,  by  Paris 
&  Fonblanque,  toI.  ill.  p.  34. 
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some  distance  on  their  journey,  had  them  arrested  as  thieves, 
and  brought  back. 

6.  Presumption  arising  from  Suppression    or  Destruction    of 

Evidence, 

§  722,  "  The  suppression  or  destruction  of  pertinent  evidence," 
it  is  remarked  by  Mr.  Starkie,  '^  is  always  a  prejudicial  drcnm- 
stance  of  great  weight ;  for  as  no  act  of  a  rational  being  is  per- 
formed without  a  motive,  it  naturally  leads  to  the  inference  that 
such  evidence,  if  it  were  adduced,  would  operate  unfavorably  to 
the  party  in  whose  power  it  is."  to  A  chimney-sweeper  having 
found  a  jewel,  took  it  to  a  goldsmith's  shop  to  inquire  its  value, 
who  having  got  the  jewel  into  his  possession,  under  pretence 
of  weighing  it,  took  out  the  stone  and  offered  the  finder  three 
half-pence  for  it,  and  upon  his  refusing  to  receive  it,  returned 
to  him  the  empty  socket.  An  action  of  trover  having  been 
brought  to  recover  damages  for  the  detention  of  the  stone, 
Pratt,  C.  J.,  directed  the  jury,  that  unless  the  defendant  pro- 
duced the  jewel,  and  showed  it  not  to  be  of  the  finest  water, 
they  should  presume  the  strongest  against  him,  and  make  the 
value  of  the  best  jewels  the  measure  of  their  damages,  x  One 
of  the  most  prejudicial  facts  in  the  trial  of  Captain  Donnellan 
was  that  he  had  rinsed  the  phials  from  which  Sir  Theodosius 
Boughton  had  taken  the  draught  which  was  alleged  to  have 
caused  his  death. 

In  the  case  of  Donnall,  already  adverted  to,  a  fact  of  the  same 
kind  was  offered  in  evidence.  The  deceased  was  supposed  to 
have  been  poisoned  by  the  prisoner ;  and  the  contents  of  the 
stomach,  which  had  been  placed  in  a  jug  for  examination,  were 
clandestinely  thrown  by  him  into  a  vessel  containing  a  quantity 
of  water.  The  prisoner  was  acquitted  on  the  ground  of  the 
insufficiency  of  the  evidence  of  the  corpus  delicti ;  but  besides 
the  tampering  with  the  contents  of  the  stomach,  evidence  was 
given  of  other  suspicious  facts  and  declarations,  strongly  in- 
dicative of  conscious  guilt,  y 

§  723.  A    boatman  was   tried   at  Warwick    Spring  Assizes, 

w  Starkie' 8  Evidence,  vol.  i.  p.  487.  x  Armory  v.  Delamirie,  1  Strange, 
As  to  spiriting  away  witnesses,  see    505.- 

State  r.  Barron,  87  Yt.  57.  y  The  Trial  of  Robt.  Saule  Don- 

nall, Wills  Circum.  £v.  103. 
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1886,  before  Mr.  Justice  Bosanquet,  for  stealing  a  quantity  of 
rum,  which  had  been  delivered  to  his  master,  a  carrier  by- 
canal,  for  conveyance  from  Liverpool  to  Birmingham.  The 
carrier's  agent  at  Liverpool,  as  was  his  custom,  had  taken  a 
sample  of  the  spirit,  and  tested  its  strength.  Upon  the  de- 
livery at  its  place  of  destination,  the  spirit  was  found  to  be 
under  proof,  and  the  portion  abstracted  had  been  replaced  with 
water.  The  carrier's  clerk,  on  the  complaint  of  the  consignee, 
went  to  the  boat  where  the  prisoner  was,  to  require  explanation ; 
but,  as  soon  as  he  had  stepped  into  it,  the  prisoner  pushed  him 
back  upon  the  wharf,  and  forced  the  boat  into  the  middle  of  the 
canal,  where  he  broke  the  jars  and  emptied  their  contents, 
which  by  the  smell  were  proved  to  be  rum,  into  the  canal.  The 
prisoner  was  convicted,  z 

Filing  away  the  engraving  from  articles  of  plate,  cutting  out 
the  marks  on  linen,  shoeing  a  horse  backwards,  as  was  the  case 
in  a  very  remarkable  arson  case  in  New  Jersey,  so  as  to  reverse 
the  track,  and  the  removal,  or  endeavor  to  remove  from  the  per- 
son or  clothes  stains  of  blood,  or  other  marks,  together  with 
other  instances  of  obliteration  or  distorting  of  marks  of  identity, 
may  be  enumerated  under  this  head.  So  having  a  large  quantity 
of  counterfeit  coin  in  possession,  many  of  each  sort  being  of  the 
same  date  and  made  in  the  same  mould,  and  each  piece  being 
wrapped  in  a  separate  piece  of  paper,  and  the  whole  distributed  in 
different  pockets  of  the  dress,  is  some  evidence  that  the  possessor 
knew  that  the  coin  was  counterfeit  and  intended  to  utter  it.  a 

§  724.  Li  the  great  nimiber  of  poison  cases  so  industriously 
collected  by  Hitzig,  5  there  is  hardly  one  in  which  it  was  not 
attempted,  by  the  premature  interment  of  human  remains,  to 
smother  the  offence,  the  pretext  being  that  this  is  rendered  neces* 
sary  by  the  state  of  the  body.  In  the  case  of  violent  death,  and 
especially  when  caused  by  poison,  it  cannot  but  be  known  that 
the  post-mortem  examination  will  always  furnish  important,  and 
generally  conclusive  information,  as  to  the  cause  of  death,  c  In 
one  strange  case,  the  presumption  arising  from  a  hurried  burial 

z  R.  &.  Thomas,  Reported  Wills  h  Neue  Pitayal,  yon  Dr.  J.  C.  Hit- 
Circum.  Ev.  75,  zig  und  Dr.  W.  Haring. 

a  R.  V,  Jarvis,  33  Eng.  Law  &  Eq.  c  See  Traits  des  Examinations  Ju- 
567;  Dears.  C.  C  552;  7  Cox  C.  C.  ridiques,  par  MM.  Or&la  et  Lesuer; 
53.  Wills  Circumstantial  Evid.  105. 
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was  sought  to  be  rebutted  by  the  antedating  the  time  of  death, 
and  a  most  ingenious  but  perilous  net-work  of  letter  and  funeral 
notices  was  spread  while  the  deceased  was  still  in  full  health. 
He  stumbled  unawares  upon  his  own  funeral  paraphernalia, 
and  was  fortunately  able,  not  only  to  read  the  mourning  notes, 
but  to  prevent  their  necessity.  Dr.  Hitzig  gives  in  full  the 
trial  of  a  woman  who,  under  tjjie  pretext  of  a  family  custom, 
was  enabled  to  attend  no  less  than  seven  precipitate  interments 
in  her  own  immediate  household,  no  one  suspecting  that  the 
usage  which  she  thus  so  rigorously  followed  was  but  a  trick  to 
cover  the  violent  death  of  victims  whom  she  appeared  so  ten- 
derly to  lament.  Illustrations  of  the  same  effect  are  to  be  found 
in  the  Pennsylvania  trials  of  Chapman  and  Earle  for  poisoning. 
So  powerful,  in  fact,  was  the  working  of  remorse  and  fear  of 
exposure,  as  to  lead  a  guilty  mother,  —  such  was  the  strong 
tendency  of  the  evidence  in  a  case  not  reported,  —  after  stran- 
gling her  own  child,  to  change  it  for  a  living  one  in  a  neighboring 
dormitory,  and  to  insist  upon  her  maternal  relations  to  the  latter 
with  the  utmost  pertinacity. 

7.  Pre9umption  arinngfrom  Antecedent  Preparations  and  Pre- 
vious Attempts,  d 

§  725.  It  is  scarcely  necessary  to  say  that  presumptions  of 
this  class  are  not  presumptions  of  law,  but  mere  inferences  of 
fact,  as  to  which  it  is  the  judge's  duty,  not  to  declare  a  positive 
rule,  but  simply  to  notice  the  processes  of  reasoning  by  which 
a  just  conclusion  may  be  reached.  .  Among  the  facts  admissible 
for  this  purpose,  under  this  head,  are  the  purchasing,  the  col- 
lecting, the  fashioning  instruments  of  mischief,  of  which  nimier- 
ous  cases  have  been  already  given,  e  and  of  which  the  evidence 
is  always  admissible,  provided  it  go  to  connect  the  defendant 
with  the  particular  crime.  A  familiar  illustration  of  this  is  to 
be  found  in  the  production  of  evidence  on  a  trial  for  burglary 
to  prove  that  the  defendant  had  manufactured  or  procured  the 
burglarious  instrument./  Under  the  same  head  fall  cases  where 
the  evidence  shows  a  repairing  to  the  spot  destined  to  be  the 

d  The  admissibility  of  evidence  on  •    e  Ante,  §  647,  &c. 

this  point  has  been  abeady  fully  con-  /  People  w.  Larned,    3  Selden  (N. 

sidered.     Ante,  §  -631-2-3-4-5,  639,  T.)  445.    See  Com.  v.  Wilson,  2  Gush. 

648-9-50,  &c.  590;  People  v.  Winters,  29  Cal.  658. 
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scene  of  crime ;  acts  done  with  the  view  of  giving  birth  to  pro- 
ductive or  facilitating  causes,  for  removing  obstructions  in  exe- 
cution of  the  design ;  for  obviating  suspicion,  &c.  A  remarkable 
instance  is  presented  in  the  case  of  Richard  Patch,  who  was 
convicted  and  executed  in  1806,  for  the  murder  of  his  friend  and 
patron,  Isaac  Blight.  The  prisoner  and  the  deceased  lived  in 
the  same  house,  and  the  latter  was  one  evening  shot,  while  sitting 
in  his  parlor,  by  a  pistol  from  an  unseen  hand.  A  strong  and 
well  connected  chain  of  circumstantial  evidence  pointed  to  Patch 
as  the  murderer  ;  and  among  other  facts  it  appeared  that,  a  few 
evenings  before  that  on  which  the  murder  was  committed,  and 
while  the  deceased  was  away  from  home,  a  loaded  gun  or  pistol 
had  been  discharged  into  the  same  room.  This  shot  the  prisoner 
represented  at  the  time  as  fired  at  him  ;  but  there  were  strong 
grounds,  especially  from  the  course  of  the  ball  through  the  shut- 
ter, for  believing  that  it  must  have  been  done  by  himself,  in 
order  to  avert  suspicion,  and  induce  the  deceased  and  his  servants 
to  suppose  that  assassins  were  prowling  about  the  building.  Of 
the  same  character  is  the  case  related  by  Dr.  Hitzig,  of  the 
woman  who,  in  order  to  prepare  her  friends  for  an  intended 
poisoning,  sent  once  a  week  for  arsenic  to  the  apothecary's,  for 
the  alleged  purpose  of  killing  rats. 

§  726.  Possession  of  the  instruments  or  means  of  offence, 
under  circumstances  of  suspicion,  are  important  facts  in  the 
judicial  investigation  of  imputed  crime.  When  a  man  has  in 
his  possession  a  large  quantity  of  counterfeit  coin  unaccounted 
for,  or  a  collection  of  burglarious  instruments,  the  inference  is, 
if  the  corpus  delicti  be  proved,  that  the  purpose  was  illegal.^ 
Facts  of  the  kind  referred  to  become  more  powerful  indications 
of  guilty  purpose,  if  false  reasons  are  assigned  to  account  for 
them ;  as,  for  instance,  in  the  case  of  procuring  poison,  that  it 
was  procured  to  destroy  vermin,  which  is  the  excuse  commonly 
resorted  to  in  such  cases.  A  female  convicted  at  the  Warwick 
Summer  Assizes,  August,  1831,  of  the  murder  of  her  uncle  by 
poison,  alleged  that  she  had  bought  arsenic  to  poison  mice,  and 
pointed  to  a  mouse  which  she  said  had  been  killed  by  it,  whereas 
it  was  proved  that  the  mouse  had  not  died  from  poison,  h 

g  See  ante,  §  631-2-3-4-5,  639,  h  R.  v,  Mary  Ann  Higgins,  London 
647-8-9,  721 ;  State  r.  Dubois,  49  Mo.  Medical  Gazette,  vol.  ix.  p.  896,  and 
578.  Annual  Register  for  1831. 
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To  this  class  of  facts  may  be  referred  the  case  of  false  repre- 
sentations as  to  the  state  of  another  person^s  health,  with  the 
intention  of  preparing  the  connections  for  the  event  of  sudden 
death,  and  to  diminish  the  surprise  and  alarm  which  attend  its 
occurrence,  i  as  was  done  by  Captain  Donnellan  respecting  Sir 
Theodosius  Boughton.y  It  has  been  remarked  that  murderers, 
especially  in  the  lower  walks  of  life,  are  frequently  found  busy 
for  some  time  previous  to  the  act,  in  throwing  out  dark  hints, 
spreading  rumors,  or  uttering  prophecies  relative  to  the  impend- 
ing fate  of  their  intended  victims.  Xr  In  the  case  of  Susannah 
Holroyd,  who  was  convicted  at  the  Lancaster  Assizes  of  1816, 
for  the  murder  of  her  husband,  her  son,  and  the  child  of  another 
person,  about  a  month  before  committing  the  crime  the  prisoner 
told  the  mother  of  the  child,  that  she  had  had  her  fortune  read, 
and  that  within  six  weeks  three  funerals  would  go  from  her 
door,  namely,  that  of  her  husband,  her  son,  and  of  the  child  of 
the  person  whom  she  was  then  addressing.  And  so,  on  the  trial 
of  Zephon,  in  Philadelphia,  in  1845,  it  was  shown  that  the  pris- 
oner, who  was  a  negro,  had  got  an  old  fortune-teller  in  the 
neighborhood,  of  great  authority  among  the  blacks,  to  prophesy 
the  death  of  the  deceased.  Great  caution,  however,  should  be 
used,  particularly  when  the  persons  against  whom  the  presump- 
tion is  pointed  are  ignorant  and  superstitious,  since  among 
such,  the  habit  of  loose  talk  of  this  nature  is  too  prevalent  to 
make  an  instance  of  it,  when  standing  alone,  any  just  ground 
for  suspicion. 

8.  Presumption  armng  from  Declarations  of  Intention  and 

Threats.  I 

§  727.  Declarations  of  intention  and  threats  are  admissible  in 
evidence,  not  because  they  give  rise  to  a  presumption  of  law  as 
to  guilt,  which  they  do  not,  but  because  from  them,  in  con- 
nection with  other  circumstances,  and  on  proof  of  the  corpus 
delicti^  guilt  may  be  inferred.  Evidence  of  this  kind,  for  this 
purpose,  is  always  competent ;  as  where  the  prisoner,  a  negro, 
said  he  intended  "  to  lay  for  the  deceased  if  he  froze  the  next 

/  Wills  on  Circuras.  Evid.  p.  112.  /  Moore  v.  State,  2   Ohio  St.  Rep. 

J  See  Gurney's  Report  of  the  Trial.     500;   and   see   1    W.   &    S.  Med.  J. 
I  1  Stark.  Evid.  565-6,  3d  edit.  (1873)  §  775. 
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Saturday  night,"  and  where  the  homicide  took  place  that  night ;  m 
where  it  was  said,  ^^  I  am  determined  to  kill  the  man  who  in- 
jured me ;  "  w  where  the  prisoner  had  declared,  the  day  before 
the  murder,  that  he  would  certainly  shoot  the  deceased ;  o  and 
where  the  language  of  the  defendant  was,  "  I  will  split  down  any 
fellow  that  is  saucy."/?  Several  considerations,  however,  have 
already  been  adverted  to,  which  divert  the  applications  of  evi- 
dence of  antecedent  preparations,  and  which  appl^  with  equal 
force  to  this  head.  In  addition  to  these,  it  is  important  to  ob- 
serve: 1st.  The  words  supposed  to  be  declaratory  of  criminal 
intention  may  have  been  misunderstood  or  misremembered. 
2d.  It  does  not  necessarily  follow,  because  a  man  avows  an 
intention,  or  threatens  to  commit  a  crime,  that  such  intention 
really  existed  in  his  mind.  The  words  may  have  been  ut- 
tered through  bravado,  or  with  a  view  of  intimidating,  annoy- 
ing, extorting  money,  or  other  collateral  objects.  Thus  a  man, 
such  as  Dr.  Parkman,  may  have  frequently  been  the  object  of 
threats  or  curses  of  this  kind  from  irritated  tenants,,  and  yet  it 
was  from  a  man  who  used  neither  that  his  death  proceeded. 
3d.  Another  person,  really  desirous  of  committing  the  offence, 
may  have  profited  by  the  occasion  of  the  threat,  to  avert  sus- 
picion from  himself.  A  curious  instance  of  this  is  given  in  the 
Causes  C^ldbres.  q  A  woman  of  extremely  bad  character  and 
violent  temper,  one  day,  in  the  open  street,  threatened  a  man 
who  had  done  something  to  displease  her,  that  she  would  ^*  get 
his  hams  cut  across  for  him."  He  was  found  dead  a  short  time 
afterwards  with  his  hams  cut  across.  This  was,  of  course,  suffi- 
cient to  excite  suspicion  against  the  female,  who,  according  to 
the  practice  of  continental  tribunals  at  that  time,  was  put  to 
the  torture,  confessed  the  crime,  and  was  executed.  A  person 
was,  however,  soon  after  taken  into  custody  for  some  other 
offence,  who  confessed  that  he  was  the  murderer  :  that,  happen- 
ing to  be  passing  when  the  threat  was  uttered,  he  conceived  the 
idea  of  committing  the  crime,  as  he  knew  the  woman's  bad 
character  would  be  sure  to  tell  against  her.      4th.  It  must  be 

m  Jim  V.  State,  6  Humphreys,  146.        p  Res.  v.  Mulatto  Bob,  4  Dallas, 

n  Com.   V.  Burgess,  2   Ya.  Cases,     146. 
484.  q  5  Causes  Cel^bres,  437. 

o  Com.  V.  Smith,  7  Smith*s  Laws, 
697. 
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recollected  that  the  tendency  of  a  threat  or  declaration  of  this 
nature,  is  to  frustrate  its  own  accomplishment.  By  threatening  a 
man  you  put  him  on  his  guard,  and  force  him  to  have  recourse 
to  •such  means  of  protection  as  the  force  of  the  law,  or  any  ex- 
trajudicial powers  which  he  may  have  at  command,  may  be 
capable  of  affording  him.  Still,  however,  such  threats,  as  ob- 
served by  Mr.  Bentham,  "  by  the  testimony  of  experience,  are 
but  too  often  sooner  or  later  realized.  To  the  intention  of  pro- 
ducing terror,  and  nothing  but  terror,  succeeds,  under  favor  of 
some  special  opportunity,  or  under  the  spur  of  some  fresh  provo- 
cation, the  intention  of  producing  the  mischief,  and,  in  pursuance 
of  that  intention,  the  mischievous  act.  r 

9.  Presumption  arising  from  Possession  of  Stolen  Groods^  or 
of  other  Fruits  of  Crime. 

§  728.  Here,  again,  have  we  to  deplore  that  coarseness  of  Eng- 
lish phraseology,  which  assigns  one  term,  presumption,  to  pro- 
cesses so  very  different  as  fictions,  presumption  of  law,  and 
inferences.  Of  the  confusion  which  thus  arises  the  "  presump- 
tion "  now  before  us  is  the  most  striking  illustration.  It  is 
really  an  inference  of  fact,  but  frequently,  from  the  notion  that 
inferences  and  presumptions  of  law  are  convertible,  has  it  been 
declared  to  be  a  presumption  of  law.  But  the  difference  will  at 
once  be  seen  by  recurring  to  the  distinct  processes  of  reasoning 
which  are  thus  invoked.  The  presumption  of  law,  granting 
its  minor  premiss,  rests  on  a  certainty.  It  says,  for  instance  : 
"  The  acts  of  a  public  oflBcer  cannot  be  collaterally  impeached : 
A.  is  a  public  ofl&cer;  therefore  his  acts  cannot  be  collaterally 
impeached."  If  A.  is  a  public  officer,  then  the  conclusion  is 
a  certainty,  and  the  jury  must  be  directed  so  to  find.  This,  in 
fact,  is  deductive  reasoning,  ih  which  the  major  premiss  is  mat- 
ter of  law,  and  in  which  all  that  remains  to  the  jury  is  to  find  as 
to  the  truth  of  the  minor  premiss.  But  in  inferences,  such  as 
those  immediately  before  us,  the  process  is  inductive,  and  neither 
major  nor  minor  premiss  is  matter  of  fact.  Thus  in  the  case  of 
the  inference  from  receiving  stolen  property,  the  reasoning  is  as 
follows:  — 

"  The  proportion  of  guilty  persons  holding  stolen  goods  to  in- 

r  Quoted  in  Best  on  Presumptions,    illustrations    and    points    are    to  be 
815,  to  which  several  of  the  above    credited. 
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nocent  is  ten  to  one :  A.  holds  stolen  goods  ;  therefore  the  prob- 
ability of  his  guilt  is  ten  to  one."  Now  as  to  this  process  it  is  to 
be  remarked,  (1.)  that  the  major  premiss  is  a  statement  which  is 
of  no  value  except  as  based  upon  a  large  observation  of  facts ; 
(2.)  that  it  is  so  variable  that  the  law,  which  is  a  positive 
science,  cannot  recognize  it  as  a  maxim ;  and  (3.)  that  no  case 
arises  in  which. the  question  comes  up  pure  and  simple,  for  in  all 
possible  cases  is  it  mixed  with  some  other  qualifying  fact  or  in- 
ference. 

Taking  up,  then,  the  question  immediately  before  us,  we  may 
say  that  the  court  may  properly  teU  the  jury  that  the  possession 
by  a  pai*ty  of  stolen  goods  is  a  fact  from  which  his  complicity  in 
the  larceny  may  be  inferred.  8  But  the  possession  must  be  re- 
cent, t  must  be  unexplained,  u  and  must  involve  the  defendant's 
exclusive  control,  v  K  the  explanation  involves  a  falsely  disputed 
identity  or  other  fabricated  evidence,  the  inference  increases  in 


8  Knickerbocker  v.  People,  4  Hand 
(43  N.  Y.),  177 ;  Gregory  v.  Richards, 
8  Jones  (N,  C),  410;  Lewis  v.  State,  4 
Kansas,  296  ;  State  v.  Brown,  25  Iowa, 
561 ;  Mimms  v.  State,  16  Ohio  St.  221 ; 
Crilley  v.  State,  20  Wise.  231 ;  State  ». 
Gray,  87  Mo.  463  ;  State  v,  Creson,  88 
Mo.  872. 

t  Hughes  V.  State,  8  Humph.  75; 
State  r.  Bennett,  2  Const.  R.  692; 
Jones  V,  State,  30  Miss.  (1  George) 
653  ;  State  v.  Merrick,  19  Maine,  398 ; 
R.  V.  Evans,  2  Cox  C.  C.  270  ;  State 
V.  Adams,  1  Haywood,  463  ;  Warren 
V,  State,  1  Greene  (Iowa),  106 ;  R.  v, 
Cockin,  2  Lewin  C.  C.  285 ;  Engleman 
V.  State,  2  Carter,  91 ;  R.  ».  Partridge, 

7  C.  &  P.  551 ;  R.  V. ,  2  C  &  P. 

469;  R.  V.  Adams,  8  C.  &  P.  600;  R. 
V,  Dewhurst,  2  Stark.  Ev.  614 ;  R.  v. 
Rickman,  2  East  P.  C.  1085 ;  Com.  t>. 
Millard,  1  Mass.  6  ;  State  v.  Wolff,  15 
Mo.  168 ;  State  v.  Floyd,  15  Mo.  849 ; 
Davis  V.  People,  1  Parker  C.  C.  447  ; 
Jones  17.  State,  26  Missis.  247 ;  People 
V,  Kelly,  28  Cal.  423 ;  Heed  v.  State, 
25  Wise.  421 ;  R.  v,  Harris,  8  Cox 
Q»  C.  883  ;  and  see  Hunt  v.  Com. 


13  Gratt.  (Va.)  757;  Belote  v.  State, 
86  Missis.  96 ;  Sloane  v.  People,  47  Dl. 
76;  Comfort  v.  People,  54  111.  404; 
State  17.  Taylor,  25  Iowa,  278 ;  post, 
§  1777.  Possession  by  a  letter  carrier 
of  a  bank  note  some  months  after  it 
has  been  sent  by  post  and  lost,  is  not 
sufficient  evidence  of  a  felonious  steal- 
ing by  him,  although  not  accounted  for 
otherwise  than  by  his  mere  assertion 
that  he  found  it.  R.  v.  Smith,  3  F.  & 
F.  123--Bramwell. 

u  State  V,  Merrick,  19  Maine,  898  ; 
R.  V,  Evans,  2  Cox  C.  C.  270;  R.  v. 
Dibley,  2  C.  &  K.  818  ;  Sartorius  v. 
State,  24  Missis.  602  ;  Jones  i\  People, 
12  Illinois,  259 ;  Curtis  v.  State,  6  Cold. 
(Tenn.)  9;  State  v.  Brady,  27  Iowa, 
126. 

V  R.  17.  Mansfield,  C.  &  M.  142 ;  R. 
r.  Hinley,  2  Mood.  &  R.  524 ;  State  v, 
Williams,  2  Jones  Law  N.  C.  194; 
Hall  V.  State,  8  Ind.  489.  See  on 
this  subject  generally  a  valuable  note 
in  1  Bennett  &  Heard's  Lead.  Cas. 
860;  and  also  Garcia  v.  State,  26 
Texas,  209. 

666 


Digitized  by 


Google 


§  728  a.]  METHOD  OF  PBOOF.  [BOOK  D. 

strength ;«i^  and  so  where  the  goods  are  part  of  a  great  masB  of 
stolen  property ;  x  and  where  the  case  is  that  of  a  f  oiged  instm- 
ment  held  by  one  claiming  under  it.  y 

Meaning  of  "  recent.^^  —  But  what  is  "  recent  f  "  The  cases 
on  this  point,  as  given  in  a  prior  note,  z  are  very  numerous,  and 
on  a  general  yiew  of  their  contents  we  would  be  led  to  the  con- 
clusion that  ^^  recent,^'  as  here  used,  is  a  term  incapable  of  ex- 
act definition,  and  that  what  is  "  recent "  varies,  within  a  certain 
range,  with  the  circumstances  of  each  particular  case.  There 
are,  however,  certain  additional  circumstances,  the  presence  or 
absence  of  which  tends  to  expand  or  contract  this  particular 
inference  of  guilt. 

Accumvlation  of  other  ^olen  goods.  —  This,  as  has  just  been 
noticed,  adds  to  the  inference  of  guilt.  The  limitations  with  which 
such  evidence  is  to  be  received  has  been  already  discussed,  a 

§  728  a.  Har-marki.  —  Has  the  article  in  the  defendant's  pos- 
session such  ear-marks  as  made  it  his  duty,  on  its  coming  into  his 
hands,  to  seek  out  its  owner  ?  For,  supposing  even  that  he  found 
it,  yet,  if  it  has  such  ear-marks,  he  is  guilty  of  larceny  if  he 
do  not  return  it  to  the  party  whose  property  he  is  thus  notified 
it  is.  b  Hence  the  question  of  "recent"  is  much  aflEected  by  that 
of  marks  of  this  class.  Thus  a  book  without  any  name  upon  it, 
or  any  mark  to  identify  it  as  belonging  to  any  particular  private 
owner,  may  innocently  be  picked  up  at  a  book-stall  within  a  few 
hours  after  it  was  stolen.  Yet,  notwithstanding  the  "  recent- 
ness  "  of  the  stealing,  no  jury  would  or  should  convict  a  person 
in  whose  possession  the  book  was  found,  although  he  should  be 
unable  to  remember  the  book-stall  at  which  he  bought  it,  or  in 
any  way  to  corroborate  his  story.  For  the  purchase  of  second- 
hand books  at  book-stalls  is  of  such  every-day  occurrence,  and  in 
a  large  city  book-stalls  are  so  numerous,  and  so  easily  confused  in 
the  memory,  that  it  would  be  both  unphilosophical  and  unsafe  to 
convict  of  larceny  simply  because  the  defendant  had  in  his  posses- 
sion, shortiy  after  it  was  stolen,  a  book  which  had  nothing  on  its 
face  to  show  that  it  had  been  taken  feloniously  from  any  partio- 

w  R.  V,  Evans,  2  Cox  C.  C.  270 ;  R.  y  Com.  v.  Talbot,  2  Allen,  161 ;  see 

r.  Dibley,  2  C.  &  K.  818;  State  v,  post,  §  1465  a. 

Bennett,  2  Const.  R  692  ;  ante,  §  6S1.  z  Note  t. 

X  R.  V.  Bowman,  Allison  C.  L.  314.  a  See  ante,  §  681 . 

Ante,  §  681-6,  662-6.  h  Post,  §  1793. 
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iilar  owner.  It  would  be  otherwise,  however,  with  a  book  of 
marked  appearance,  and  pectdiar  value,  containing  an  owner's 
name. 

In  October,  1872,  a  gentleman  of  New  Orleans  discovered 
in  a  junk  shop  in  Louisville,  Kentucky,  a  watch  given  by  Wash- 
ington to  Lafayette,  in  1781.  The  watch,  according  to  a  report 
of  its  appearance,  "  is  open  faced,  of  gold,  with  a  double  case, 
and  may  be  remarked  as  of  a  peculiar  appearance,  being  of  only 
ordinary  size,  but  nearly  as  thick  as  it  is  wide.  The  outer  case 
bears  upon  its  entire  surface  carved  figures  in  bas-relief,  represent- 
ing the  picture  of  Mars  offering  a  crown  to  the  Goddess  of  Peace, 
who  is  surrounded  by  her  emblems,  while  over  all  appear  the 
stem  implements  of  war,  hung  high  out  of  reach.  On  the  inner 
case  appears  the  yet  clearly  legible  inscription  :  '  G.  Washing- 
ton to  Gilbert  Motier  de  Lafayette.  Lord  Comwallis's  Capitu- 
lation, Yorktown,  Decb'r  17,  1781.'  On  the  covering  of  the 
works  is  seen  the  maker's  name,  *  E.  Halifax,  London,  1759.' " 
It  was  stolen  from  Lafayette  in  1824,  when  in  Tennessee,  dur- 
ing his  progress  through  the  United  States  in  that  year  ;  and  in 
vain  were  instituted  the  most  active  measures  for  the  detection 
of  the  thief,  including  a  reward  of  a  thousand  dollars  by  the 
governor  of  Tennessee.  Now  in  view  of  the  singularly  conspic- 
uous character  of  the  watch,  and  the  remarkable  publicity  given 
to  its  theft^  no  one  who  had  it  in  possession  could,  if  that  posses- 
sion were  unexplained,  have  at  first  successfully  defied  the  in- 
ference of  larceny  which  such  possession  created.  Yet  there  was 
necessarily  a  time  when  even  as  to  this  remarkable  watch,  this 
inference  was  to  fade  away.  For  three,  five,  or  even  seven  years, 
it  would  be  possible  and  proper  to  say  to  the  holder  of  the  watch, 
"  You  must  explain  how  you  got  this,  and  prove  yourself  inno- 
cent, or  else  you  will  be  held  to  be  guilty."  But  after  seven 
years,  if  we  adopt  the  well  known  analogy  of  time  as  ebbing  in 
other  relations,  the  inference  of  larceny,  even  as  to  this  particular 
article,  might  be  held  gradually  to  pass  away.  Ceminly  after 
thirty  years,  the  average  duration  of  a  generation,  it  could  be  no 
longer  rightfully  made. 

§  728  6.  Defendant 8  explanation.  —  But  the  whole  law  of 
presumption  has  been  affected  by  the  statutes  authorizing  the 
examination  of  defendants  in  their  own  behalf.  Under  the  old 
law  it  was  appropriate  to  speak  of  unexplained  inferences,  be- 
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cause,  as  to  the  defendant,  all  inferences  were  unexplained.  He 
could  not  open  his  lips ;  and  so  far  as  he  was  concerned,  the 
inference  was  rendered  far  less  cogent  by  the  fact  that  his  silence 
was  compulsory,  and  hence  that  thb  silence  could  not  be  counted 
against  him.  Hence  the  law,  when  any  considerable  period  of 
time  —  say  one,  two,  or  three  months  —  elapsed  between  the 
stealing  of  an  article  and  its  discovery,  was  prompt  to  invoke 
other  counter  and  cancelling  inferences,  —  e,  g.  "  from  certain 
facts  it  may  be  inferred  that  the  defendant  bought  the  article 
boTid  fide^  or  that  it  was  put  in  his  house  as  a  trap,  and,  as  he 
cannot  tell  us,  we  must  give  him  the  benefit  of  this  supposition." 
But  now,  when  the  defendant  can  tell  us,  and  declines  to  do  so, 
it  would  seem  as  if  the  term  "  recent,"  in  this  relation,  is  not 
to  be  so  sharply  defined.  Yet  after  all  the  question  is  not  one  of 
law,  except  so  far  as  it  may  be  controlled  on  the  last  point,  by 
statutes  enacting  that  there  is  to  be  no  presumption  in  such 
case  to  be  drawn  from  the  defendant's  silence.  For,  as  has  been 
already  fully  shown,  the  inference  to  be  drawn  from  the  posses- 
sion of  stolen  goods  is  not  one  of  law,  but  of  probable  reasoning 
as  to  which  the  court  may  lay  down  judicious  tests  for  the  guid- 
ance of  the  jury,  but  can  impose  no  positive  binding  rule,  c 

Of  course  the  inference  of  stealing  may  always  be  met  by 
counter  inferences  indicating  that  the  property  was  obtained 
honestly.  Thus,  where  the  defendant  was  charged  with  stealing 
a  shawl  and  vest  on  June  1st,  1870,  and  the  shawl  was^fo^md 
in  his  possession  on  July  12th,  it  was  held  admissible  for  him  to 
offer  any  evidence  from  which  it  might  be  inferred  that  he  came 
by  the  shawl  by  purchase,  d 

In  cases  of  embezzlement,  similar  inferences  may  be  drawn 
from  sudden  accessions  of  fortime  by  persons  previously  poor,  e 
In  homicide,  it  is  in  like  manner  admissible  to  trace  to  the 
defendant  such  articles  of  personal  property  as  are  identified./ 
A  very  remarkable  case  of  this  kind  occurred  in  Philadelphia,  in 
1845,  on  thfe  trial  of  a  German  nained  Papenburg  for  murder. 
Towards  the  close  of  the  case  a  handkerchief  was  accidentally 

c  See  post,  §  782  rf.     And  see,  as  e  See  Com.  v.  Montgomery,  1 1  Mete, 

giving  a  restrictive  view  of  the  in-  5S4. 

ference,  People  v.  Chambers,  18  Cal.  /  R.  v.  Burdett,  4  Barn.  &  A.  122; 

883;  Conkright  r.  People,  20  Cal.  177.  R.  v.  Courvoisier,  Wills  on  Cir.  Ev. 

d  Way  V,  State,  85  Ind.  409.  241 ;  WiUiams  v.  Com.  29  Pa.  St  R. 
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drawn  from  a  coat  which  it  was  proved  he  had  worn  on  the  night 
of  the  offence.  On  this  handkerchief  was  pencilled,  apparently 
in  blood,  the  profile  of  a  broken  hatchet,  with  which  it  was 
proved  the  fatal  blow  must  have  been  struck.  Still  this  was 
dangerous  evidence,  deriving  all  its  force  from  the  improbability 
of  the  counter-presumption  that  the  coat  had  been  so  placed 
between  the  homicide  and  the  trial,  as  to  admit  of  the  handker- 
chief being  slipped  in  by  a  third  person — ^^a  feat  which  Boyn- 
ton's  case,  already  stated,  shows  to  be  not  unprecedented. 

On  a  trial  for  murder,  there  having  been  evidence  that  the 
murdered  woman  had  money,  and  that  the  prisoners  had  spoken 
of  robbing  her,  the  account  of  her  administrator  was,  in  Penn- 
sylvania, held  admissible  to  show  that  he  found  no  money. ^ 

§  729.  Where  the  charge  is  burglary,  it  is  alleged  that  mere 
possession  of  the  stolen  goods,  unaccompanied  with  other  sus- 
picious circumstances,  is  not  enough  to  giYe  primd  facie  evidence 
of  the  burglary.  A  But  it  is  otherwise  when  there  is  indicatory 
evidence  on  collateral  points,  h^ 

§  730.  The  issue  before  the  jury  resting  on  probable  reason- 
ing, it  is  admissible,  therefore,  to  put  in  evidence  any  additional 
facts  which  may  tend  to  strengthen  the  inference  of  guilt.  Thus, 
to  quote  from  Mr.  Wills  :i  "  K  the  party  have  secreted  the  prop- 
erty ;  if  he  deny  that  it  is  in  his  possession,  and  such  denial  is 
discovered  to  be  false;  if  he  cannot  show  how  he  became  pos- 
sessed of  it ;  if  he  give  false,  incredible,  or  inconsistent  accounts 
of  the  manner  in  which  he  acquired  it;  if  he  has  disposed  of,  or 
attempted  to  dispose  of  it  at  an  unreasonably  low  price ;  if  he  has 
absconded,  or  endeavored  to  escape  from  justice  ;  if  other  stolen 
property,  or  picklock  keys,  or  other  instruments  of  crime,  be 
found  in  his  possession;  if  he  were  seen  near  the  spot  at  or  about 

g  Howser  v.  Com.  51  Penn.  St.  332.  It  is  so,  however,  only  if  upon  all  the 
h  Davis  V.  People,  1  Parker  C.  C.  circumstances  in  the  case,  the  account 
447  ;  State  v.  Reid,  20  Iowa,  418  ;  see  given  is  not  reasonably  credible.    R. 
Frank  v.  State,  39  Miss.   705;  post,  v,  Exall,  4  F.   &  F.  922  — Pollock. 
§  1606  ;  Jones  v.  People,  6  Parker  C.  See  as  qualifying  this,  R.  v.  Langmead, 
R.  126.    Possession  by  the  prisoners  9  Cos  C.  C.  467. 
of  part  of  the  stolen  property  very  soon  Ai  Slnickerbocker  v.  People,  57  Bar- 
after  the  burglary,  with  an  account  hour,  865  ;  Methard  v.  State,  id  Ohio, 
given  of  it,  is  not  reasonable  or  credi-  St.  368. 
ble,  is  sufRcient  prima  facie  evidence,  t  Circums.  Et.  57. 
without  express  evidence  to  falsify  it. 
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the  time  the  act  was  committed ;  or  if  any  article  belonging  to 
him  be  found  at  the  place  or  in  the  locality  where  the  theft  was 
committed,  at  or  about  the  time  of  the  commission  of  the  offence ; 
if  the  impression  of  his  shoes  or  other  articles  of  apparel  corre- 
spond with  the  marks  left  by  the  thieves ;  if  he  has  attempted 
to  obliterate  from  the  articles  in  question  marks  of  identity,  or  to 
tamper  with  the  parties  or  officers  of  justice, — these  and  all  like 
circumstances  are  justly  considered  as  throwing  light  upon  and 
explaining  the  fact  of  possession,  and  render  it  morally  certain 
that  such  possession  can  be  referable  only  to  a  criminal  origin, 
and  cannot  otherwise  be  rationally  accounted  for.'' 

10.  Presumption  from  Extrirmc  Indicatory  Proof. 

§  731.  In  another  work,  inferences  of  this  character,  so  far  as 
concerns  questions  of  identity,  are  examined  at  some  length,  y  In 
connection  with  the  points  which  are  there  developed,  the  student 
may  well  be  referred  to  the  trial  of  Dr.  Webster,  as  reported  by 
Mr.  Bemis,  as  exhibiting  in  dramatic  prominence  several  of  the 
groups  of  facts  which  constitute  the  basis  of  inductions  of  this 
class. 

It  should  be  observed  that  indications  such  as  these  can  always 
be  permitted  to  go  to  the  jury  for  what  they  are  worth.  Thus 
it  was  held  admissible  to  put  in  evidence  a  memorandum  made  in 
pencil  in  the  pocket-book  of  the  accused,  and  this  without  proof 
of  handwriting,  h 

j  2  Wh.  &  St.  Med.  Jur.  (1878)  §  crime  was  committed,  for  the  purpose 
287,  1218 ;  see,  as  to  admissibility  of  of  determining  the  identity  of  the 
diagram  of  building.  State  v.  Jerome,  offence.  Evidence,  showing  conceal- 
88  Conn.  265  ;  and  see  the  6th  ed.  of  ment,  is  clearly  admissible.  Thus, 
this  work,  §  858.  There  should  be  a  on  the  trial  of  an  indictment  for  hav- 
careful  inspection  of  all  the  local  feat-  ing  obtained  the  property  of  anotjier 
ures  which  may  throw  any  light  on  by  threats,  evidence  that  the  same 
the  means  by  which  the  entrance,  in  property  was  discovered,  in  a  con- 
cases  of  burglary,  &c.,  could  have  been  cealed  state,  in  the  house  of  the 
effected.  Thus,  the  dimensions  of  an  prisoner,  is  admissible,  as  going  to 
aperture  by  which  the  supposed  dep-  show  that  the  prisoner  was  conscious 
redator  entered,  should  be  carefully  of  having  obtained  it  improperly, 
noted  ;  and  it  may  be  necessary  to  State  v.  Bruce,  11  Shep.  71.  See 
break  off  the  locks  which  were  forced  Com.  v.  Williams,  2  Cush.  582,  583 ; 
and  retain  them  for  the  purposes  of  People  o.  Lamed,  8  Sel,  (N.  Y.)  445. 
trial.  It  is  equally  desirable  to  ascer-  k  Whaley  ».  State,  11  Georg.  128 ; 
tain  the  probable  time  at  which  the  though  see  ante,  §  696. 
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When  there  is  an  inspection  of  the  scene  of  guilt,  it  must  be 
shown  what  changes,  if  any,  have  taken  place  since  the  guilty 
act.  I 

In  Ruloff's  case,  decided  in  New  York,  in  1871,  the  conviction 
rested  in  a  large  measure  on  the  production  of  implements  found 
in  the  prisoner's  room,  and  on  photographic  likenesses  of  the  de- 
ceased, l^  The  applicatory  law  is  thus  clearly  stated  by  Judge 
Allen :  "  Objection  was  made,  upon  the  trial,  to  the  production 
in  eyidence  of  certain  implements  and  papers  found  in  the  room 
and  desk  of  the  prisoner.  Both  the  room  and  desk  were  used 
somewhat  in  common  by  him  and  one  of  his  associates,  but  he 
was  the  chief  occupant.  The  articles  were  taken  some  time  after 
his  arrest,  and  evidence  was  given  tending  to  show  that  he  had 
the  key  of  the  room,  and  showing  how  the  room  had  been  kept 
during  his  absence  ;  and  the  prisoner,  upon  the  trial,  admitted  the 
possession  of  one  of  the  implements.  Other  evidence  was  given, 
also  tending  to  connect  the  prisoner  with  the  articles  found  in  his 
room,  and  the  question  of  fact  was  properly  submitted  to  the  jury 
upon  that  question.  The  rachet-driU,  which,  it  was  claimed,  the 
bits  with  which  the  entry  into  the  store  was  effected  fitted,  the 
prisoner  admitted  on  the  trial  had  been  in  his  possession  as  a  new 
invention  and  a  curious  thing.  This  alone  was  some  evidence 
that  the  articles  found  with  the  drill  were  there  while  the  pris- 
oner occupied  the  room  and  used  the  desk,  especially  with  the 
other  evidence  tending  to  show  that  the  room  had  remained 
locked  from  the  time  he  left  until  the  articles  were  found  and 
taken  away.  Objection  was  also  taken  to  the  admission  of  the 
photc^aphic  likenesses  of  the  two  persons  found  drowned.  Evi- 
dence was  given  of  the  manner  in,  and  disadvantageous  circum- 
stances under  which  they  were  taken  ;  and  the  evidence  was  that 
they  were  not  artistic  pictures,  nor  in  all  respects  the  most  perfect 
likenesses  that  could  be  taken.  This  was  fully  explained  by  the 
artist,  and  the  reasons  why  they  were  not  more  perfect,  stated. 
They  were  submitted  to  the  witnesses,  not  as  themselves,  and 
alone,  sufficient  to  enable  them  to  identify  the  persons  ^vith  entire 
certainty,  but  as  aids,  and  with  other  evidence,  to  enable  the  jury 

I  State  V.  Knapp,  45   N.  H.  148.        ^  As  to  photographs,  see  ante,  § 
As  to  view  by  jury  of  premises,  see    655. 
post,§S161. 
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to  pass  upon  the  question  of  identity.  They  were  the  best  por- 
traits that  could  be  had,  and  all  that  oould  be  taken.  The  per- 
sons were  identified  by  other  circumstances,  the  clothes  they  wore 
and  the  articles  found  upon  their  persons,  and  their  general  de- 
scription ;  and  the  photographs  were  competent,  although  slight, 
evidence  in  addition  to  the  other  and  more  reliable  testimony. 
We  are  of  the  opinion  that  it  was  not  error,  under  the  drcum- 
stanoes,  to  admit  them  as  evidence  for  what  they  were  wortli. 
By  themselves,  they  would  have  been  of  but  little  value ;  but 
they  were  of  some  value  as  corroborating  the  other  evidence  iden- 
tifying the  bodies.  There  was  no  error  of  substance  committed 
upon  the  trial ;  and  the  judgment  must  be  affirmed,  and  the  pro- 
ceedings remitted  to  the  court  below,  to  proceed  upon  the  con- 
viction and  pronounce  sentence  of  death  as  prescribed  by  law."  m 

Whenever  evidence  of  the  condition  of  clothes  is  competent  and 
material,  their  condition  may  be  described  by  witnesses,  without 
producing  the  articles  themselves,  n  The  correspondence  be- 
tween boots  and  footprints  is  a  subject  to  which  any  one  who 
has  seen  both  may  testify,  o  In  this  case  the  court  said :  ^^  These 
exceptions  are  groundless  and  frivolous.  Whenever  evidence  of 
the  condition  of  clothes  or  other  articles  of  personal  property  is 
competent  and  material,  their  condition  may  be  described  by  wit- 
nesses, without  producing  the  articles  themselves.  The  corre- 
spondence between  boots  and  footprints  is  a  matter  requiring  no 
peculiar  knowledge  to  judge  of,  and  as  to  which  any  person  who 
has  seen  both  may  testify."  p  But  proof  of  footmarks  is,  per  ««, 
insufficient  evidence  on  which  to  convict,  q  Such  evidence,  how- 
ever, is  admissible  for  what  it  is  worth,  r 

Where,  in  the  trial  of  a  person  charged  with  maliciously  burn- 
ing a  meeting-house,  it  was  in  evidence  that  the  accomplice  fired 
the  building  by  means  of  a  can  of  kerosene  oil  furnished  for  the 
purpose  by  the  defendant,  testimony  that  the  shirt  of  the  accom- 
plice, when  he  fired  the  building,  had  kerosene  stains  upon  it,  is 
admissible,  s 

m  Ruloff  9.  The  People,  6  Hand  (45       p  Com.    v.  Pope,    103    Mass.  440 
N.  Y.  R.),  213-25  (Allen,  J.  1871);  S.     (1^69). 
C.  5  Lansing,  261.  q  R.  ».  Britton,  1  F.  &  F.  854  — 

n  Com.  V.  Pope,  103  Mass.  440.  Watson. 

o  Ibid.  r  Campbell  r.  State,  28  Alab.  44. 

8  State  V,  Kingsbury,  58  Me.  289. 
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Vni.  CIRCUMSTANTIAL  EVIDENCE. 

§  732.  Much  embarrassment  has  arisen  from  the  position  ad- 
vanced speculatively  by  two  eminent  text  writers,  e  that  "  in 
order  to  justify  the  inference  of  legal  guilt  from  circumstantial 
evidence,  the  existence  of  the  inculpatory  facts  must  be  abso- 
lutely incompatible  with  the  innocence  of  the  accused,  and  inca- 
pable of  explanation  upon  any  other  reasonable  hypothesis  than 
that  of  his  guilt."  Judges,  on  hearing  these  expressions,  have 
been  apt,  in  the  hurry  of  a  trial,  to  accept  and  apply  them  ;  and 
hence  have  sprung  up  a  series  of  dicta  to  the  effect  that  circum- 
stantial evidence  is  to  be  viewed  with  distrust,  and  that  to  justify 
a  conviction  on  circumstantial  evidence  it  is  necessary  to  exclude 
every  possible  hypothesis  of  innocence./    It  may  relieve   some 


e  Wills  on  Circum.  Ev^p.  149;  to 
the  same  effect,  Starkie  on  Ev.  p.  888. 

/  See  8  Green.  Ev.  §  187;  citing 
Hodge's  case,  2  Lew.  Cr.  Ca.  227 ;  and 
Algheri  v,  Sute,  2/)  Missis.  584 ;  Mickle 
V.  State,  27  Alab.  20.  In  answering 
these  questions  Judge  Storjr  says :  '<  It 
is  probable  that  in  some  few  instances, 
though  they  have  been  rare,  innocent 
persons  have  been  convicted,  upon  cir- 
cumstantial evidence,  of  offences  which 
they  never  committed.  The  same 
thing  has  probably  sometimes,  though 
perhaps  not  more  rarely,  occurred, 
where  the  proofs  have  been  positive 
and  direct  from  witnesses,  who  have 
deliberately  sworn  falsely  to  the  facts 
constituting  the  guilt  of  the  party  ac- 
cused. But  to  what  just  conclusion 
does  this  tend  ?  Admitting  the  truth 
of  such  cases,  are  we,  then,  to  abandon 
all  confidence  in  circumstantial  evi- 
dence, and  in  the  testimony  of  wit- 
nesses? Are  we  to  declare  that  no 
human  testimony  to  circumstances  or 
to  facts  is  worthy  of  belief,  or  can  fur- 
nish a  just  foundation  for  conviction  ? 
That  would  be  to  subvert  the  whole 
foundations  of  the  administration  of 
pnblic  justice.'   If,  on  the  other  hand, 

you  1.-48 


such  cases  are  addressed  as  a  mere  ad- 
monition to  the  judgment  of  the  jury, 
requiring  caution  on  their  part  in 
weighing  evidence,  in  order  to  guard 
them  ascainst  the  impulses  of  sudden 
conclusions  and  slight  suspicions,  there 
is  certainly  nothing  objectionable  in 
the  course,  although,  under  the  solemn 
circumstances  of  the  present  case,  it 
seems  hardly  necessary  to  enforce  an 
appeal,  the  importance  of  which  is  so 
deeply  felt  by  all  who  sit  on  this  trial." 
U.  S.  t;.  Gibert  et  al.  2  Sumner's  U.  S. 
R.  27 ;  see  Mickle  v.  State,  27  Ala.  20; 
Moore  v.  State,  2  Ohio  St.  Rep.  (N. 
S.)  500. 

To  the  same  effect  is  the  language 
of  Chief  Justice  Whitman,  of  Maine. 
"Circumstantial  evidence,"  he  said, 
"  is  often  stronger  and  more  satisfac- 
tory than  direct,  because  it  is  not  lia- 
ble to  delusion  or  fraud.  It  was  not 
strange,"  he  said,  "that  in  the  vast 
number  of  persons  who  had  suffered 
the  penalties  of  the  law,  some  should 
have  suffered  wrongfully."  People  v. 
Thorne,  6  Law  Reporter,  54. 

"  The  eye  of  Omniscience,"  said 
Mr.  Justice  Park,  a  most  wise  and  ex- 
perienced crown  judge,  "  can  alone  see 
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difficulty,  in  meeting  such  points  as  these,  to  keep  in  mind,  in 
addition  to  the  remarks  made  in  the  sections  immediately  pre- 
ceding, the  following  propositions  :  — 


the  truth  in  all  cases ;  circumstantial 
evidence  is  there  out  of  the  question ; 
hut  clothed  as  we  are  with  the  in6nni- 
ties  of  human  nature,  how  are  we  to 
get  at  the  truth  without  a  concatena- 
tion of  circumstances?  Though  in 
human  judicature,  imperfect  as  it  must 
necessarily  he,  it  sometimes  happens, 
perhaps  in  the  course  of  one  hundred 
years,  that  in  a  few  solitary  instances, 
owing  to  the  minute  and  curious  cir- 
cumstances which  sometimes  envelop 
Vuman  transactions,  error  has  heen 
committed  from  a  reliance  on  circum- 
stantial evidence;  yet  this  species  of 
evidence,  in  the  opinion  of  those  who 
are  most  conversant  with  the  adminis- 
tration of  justice,  and  most  skilled  in 
judicial  proceedings,  is  much  more 
satisfactory  than  the  testimony  of  a 
single  individual  who  swears  that  he 
has  seen  a  fact  committed."  Wills  on 
Cir.  Ev.  188. 

"  Circumstantial  evidence,"  said 
Gibson,  C.  J.,  in  a  capital  case,  in  his 
charge  to  the  jury,  "  is  in  the  abstract 
nearly,  though  perhaps  not  altogether, 
as  strong  as  positive  evidence ;  in  the 
concrete  it  may  be  in6nitely  stronger. 
A  fact  positively  sworn  to  by  a  single 
eye-witness  of  unblemished  character 
is  not  so  satisfactorily  proved,  as  a  fact 
which  is  the  necessary  consequence  of 
a  chain  of  other  facts  sworn  to  by 
many  witnesses  of  doubtful  credibility. 
Indeed,  I  scarcely  know  whether  there 
is  any  such  tiling  as  evidence  purely 
positive.  You  see  a  man  discharge  a 
gun  at  another ;  you  see  the  flash,  you 
hear  the  report,  you  see  the  person 
fall  a  lifeless  corpse,  and  you  infer 
from  all  these  circumstances  that  there 
was  a  ball  discharged  from  the  gun, 
which  entered  his  body  and  caused  his 
674 


death,  because  such  is  the  usual  and 
natural  cause  of  such  an  effect.  But 
you  did  not  see  the  ball  leave  the  gun, 
pass  through  the  air,  and  ent^  the 
body  of  the  slain ;  and  your  testimony 
to  the  fact  of  killing  is  thereby  only 
inferential  —  in  other  words,  circum- 
stantial. It  is  ffufsible  that  no  ball  was 
in  the  gun,  and  we  infkr  that  there 
was,  only  because  we  cannot  account 
for  the  death  on  any  other  supposition. 
In  cases  of  death  from  the  concussion 
of  the  brain,  strong  doubts  have  been 
raised  by  physicians,  founded  on  ap- 
pearances "ireriBed  by  post-mortem  ex- 
aminations, whether  an  accommodat- 
ing apoplexy  had  not  stepped  in  at  the 
nick  of  time  to  prevent  the  prisoner 
from  killing  him,  alter  the  skull  had 
been  broken  into  pieces.  I  remember 
to  have  heard  it  doubted  in  this  court- 
room, whether  the  death  of  a  man, 
whose  brains  oozed  through  a  hole  in 
his  skull,  was  caused  by  the  wound 
or  a  misapplication  of  the  dressing.'* 
A  remarkable  illustration  of  this  will 
be  found  in  Mitchum  r.  State,  1 1  Geo. 
615.  ♦*To  some  extent,  however,  the 
proof  of  the  cause  which  produced  the 
death,  rested  on  circumstantial  evi- 
dence. 

**  The  only  difference  between  posi- 
tive and  circumstantial  evidence  is, 
that  the  former  is  more  immediate  and 
has  fewer  links  in  the  chain  of  connec- 
tion between  the  premises  and  conclu- 
sion; but  there  may  be  perjurj'  in 
both.  A  man  may  as  well  swear 
falsely  to  an  absolute  knowledge  of  a 
fact,  as  to  a  number  of  facts  from 
which,  if  true,  the  fact  on  which  the 
question  of  innocence  or  guilt  depends 
must  inevitably  follow.  No  human 
testimony  is  superior  to  doubt.     The 
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There  is  no  evidence  whatever^  that  is  not  circumstantial; 
and  hence  the  cautio^is  given^  if  applicahle  at  ally  are  applicable  to 
evidence  in  a  mass. 


machinery  of  criminal  justice,  like 
every  other  production  of  man,  is  nec- 
essarily imperfect;  but  you  are  not 
therefore  to  stop  its  wheels.  Because 
men  have  been  scalded  to  death  or 
torn  to  pieces  by  the  bursting  of  boil- 
.  ers,  or  mangled  by  wheels  on  a  rail- 
road, you  are  not  to  lay  aside  the 
steam-engine.  Innocent  men  have 
doubtleb'b  been  convicted  and  executed 
on  circumstantial  evidence ;  but  inno- 
cent men  have  sometimes  been  con- 
victed and  executed  on  what  is  called 
positive  proof.  What  then?  Such 
convictions  are  accidents  which  must 
be  encountered ;  and  the  innocent  vic- 
tims of  them  have  perished  for  the 
common  good,  as  much  as  soldiers  who 
have  perished  in  battle.  All  evidence 
is  more  or  less  circumstantial,  the  dif- 
ference being  only  in  the  degree ;  and 
it  is  sufficient  for  the  purpose  when  it 
excludes  disbelief —  that  is,  actual  and 
not  technical  disbelief ;  for  he  who  is 
to  pass  on  the  question  is  not  at  liberty 
to  disbelieve  as  a  juror  while  he  be- 
lieves as  a  man."  See  comments  on 
this  expression  by  Dillon,  J.  20  Iowa, 
90.  '*  It  is  enough  that  his  conscience 
is  clear.  Certain  cases  of  circumstan- 
tial proofs  to  be  found  in  the  books,  in 
which  innocent  persons  were  convicted, 
have  been  pressed  on  your  attention. 
These,  however,  are  few  in  number, 
and  they  occurred  in  a  period  of  some 
hundreds  of  years,  in  a  country  whose 
criminal  code  made  a  great  variety  of 
offences  capital.  The  wonder  is  that 
there  have  not  been  more.  They  are 
constantly  resorted  to  in  capital  trials 
to  frighten  juries  into  a  belief  that 
there  should  be  no  conviction  on  mere- 
ly circumstantial  evidence.  But  the 
law  exacts  a  conviction  wherever  there 
is  legal  evidence  to  show  the  prisoner's 


guilt  beyond  a  reasonable  doubt;  and 
circumstantial  evidence  is  legal  evi- 
dence. K  the  evidence  in  this  case 
convinces  you  that  the  prisoner  killed 
her  child,  although  there  has  been  no 
eye-witness  of  the  fact,  you  are  bound 
to  find  her  guilty."  Com.  v.  Harman, 
4  Barr,  269.  See,  also,  M'Cann  v. 
State,  IS  Sm.  &  Mar.  471 ;  and  see 
the  judicious  remarks  of  Shaw,  C.  J., 
in  Com.  v.  Webster,  5  Cush.  SS5; 
Bemis's  Webster  case,  462-4. 

*'  The  first  observation  arising  upon 
this  theory,"  says  Mr.  J.  F.  Stephen, 
Crim.  Law,  p.  266,  "  is  that  in  prac- 
tice no  line  can  be  drawn  between 
the  principal  fact  and  subsidiary  facts. 
Crimes  are  transactions  of  which  it  is 
impossible  to  mark  the  limit  with  pre- 
cision. As  I  have  already  observed, 
they  may  be  spread  over  considerable 
periods  of  time,  and  comprehend  nu- 
merous distinct  occurrences.  These 
separate  occurrences  taken  together, 
and  combined  with  the  intention, 
which  gives  them  unity,  form  the 
crime,  and  that  name  cannot  proper- 
ly be  ascribed  to  any  one  of  the  oc- 
currences. The  murder  of  Cook  by 
Palmer  included  every  act  that  Palmer 
did  in  execution  of  his  design  to  kill 
Cook,  and  included,  also,  the  inten- 
tion itself.  Proof  of  any  one  of  these 
acts  was  not  proof  of  a  subsidiary  fact, 
but  proof  of  part  of  the  crime  itself, 
just  as  the  production  of  a  particular 
bone  is  proof  of  a  part  of  the  whole 
skeleton.  It  is  no  doubt  true  that  if 
it  had  been  shown  that  Palmer  did 
give  Cook  poison,  and  did  thereby 
kill  him,  it  would  have  been  sufficient 
evidence  that  he  had  murdered  him 
though  nothing  else  had  been  proved ; 
but  the  other  acts  were,  nevertheless, 
as  it  happened,  parts  of  the  transac- 
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In  order  to  illustrate  this,  let  us  take  the  case  of  a  homicide  by 
shooting  purporting  to  be  watched  in  all  its  detsdls  by  an  eye- 
sends  it  by  the  carrier  to  his  house. 


tion,  though  they  might  have  beeo 
absent  without  changing  its  character. 
A  book  in  one  Yolume  is  as  much  a 
book  as  if  it  filled  twenty  volumes, 
but  no  one  would  say  that  the  twen- 
tieth yolume  was  circumstantial  evi- 
dence of  the  book.  It  is  a  part  of  the 
book  itself  —  book  being  the  general 
name  which  includes  all  the  twenty 
volumes. 

**  It  is  impossible  to  say  specifically 
of  any  crime  which  is  the  principal 
fact.  In  murder,  is  the  principal  fact 
the  conception  of  malice  in  the  mind, 
or  the  infliction  of  bodily  injury,  or 
the  death  in  consequence?  Unless 
all  these  take  place  there  is  no  murder. 
These  facts  may  occur  at  times  and 
places  remote  firom  each  other.  Are 
there  three  principal  facts  ?    Treason, 


It  is  taken  in,  and  stands  unopened 
till  the  person  to  be  murdered  returns. 
fie  opens  it  and  is  killed  by  the  explo- 
sion. Which  of  these  facts  are  prin- 
cipal, and  which  subordinate?  The 
man  may  not  have  finally  determined 
on  sending  the  machine  until  he  actu- 
ally did  send  it,  and  the  decisive  and 
critical  act  may  have  been  the  deliv- 
ering it  into  Uie  hands  of  a  Carrier ; 
yet  it  would  sound  very  strange  to  say 
that  the  carrier's  evidence  that  he  had 
received  from  the  prisoner  a  certain 
parcel,  was  direct ;  and  all  the  other 
evidence  in  the  case  circumstantial. 

*'  If  it  is  said  that  in  such  a  case 
all  the  evidence  is  direct,  because  it 
all  goes  to  establish  the  fact,  that 
the  alleged  transaction  took  place  by 


by  compassing  the  king's  death,  is  a  proving  some  detached  part  of  it,  cir- 

purely  mental  crime.    The  overt  act  cumstantial  evidence  will  be  reduced 

is  not  the  crime,  but  only  statutory  to  a  very  narrow  compass,  and  the  dis- 

evidence  of  it.     Can  there  be  no  such  tinction  becomes   insignificant    The 

thing  as  direct  evidence  in  cases  of  rule  confining  evidence  to  the  matter 

treason  ?    Many  crimes  are  shared  by  in  issue  would  almost  entirely  exclude 


a  number  of  persons  —  some  cannot 
be  said  to  be  committed  at  any  precise 
moment  What  is  the  principal  fact 
in  conspiracy  —  an  offence  which  may 
have  to  be  collected,  as  in  O'Connell's 
case,  or  in  the  case  of  the  Directors  of 
the  British  Bank,  firom  a  long  series  of 
events  ?  Cases  may  be  put  of  offences 
committed  piece-meal,  in  which  all 
the  difierent  items  of  conduct,  which 
together  make  up  the  crime,  might  be 
separately  proved  without  any  such 
special  prominence  attaching  to  any 
one  as  is  contemplated  by  the  division 
of  acts  into  principal  and  subordinate. 
A  man  conceives  malice  against  an- 
other. He  procures  materials,  and 
constructs  with  them  an  infernal 
machine  for  the  purpose  of  killing 
him ;  he  puts  an  address  upon  it,  and 
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circumstantial  evidence  so  understood. 
.  .  .  By  virtue  of  that  rule, 
the  evidence  given  at  a  criminal  trial 
is  almost  invariably  directed  to  prove 
something  which  is  suggested  to  be 
either  motive;  or  an  act  of  prepa- 
ration for  the  design;  or  something 
done  in  carrying  it  into  execution  ;  or 
subsequent  conduct  having  reference 
to  and  being  caused  by  it,  —  all  of 
which  form  parts  of  the  criminal  trans- 
action ;  and  it  is  hard  to  put  a  cose  in 
which  a  conviction  could  be  obtained 
without  such  evidence.  All  the  evi- 
dence, certainly  all  the  important 
part  of  the  evidence,  given  against 
Palmer,  Smcthurst,  and  Donellan 
might  be  classed  under  the  one  or 
oth^  of  these  heads;  yet  these  are 
just  the  sort  of  cases  which  would  be 
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CIRCUMSTANTIAL  EVIDENCE. 


[§  782. 


witness ;  the  simplest  case  that 
which  *'  direct "  testimony,  as  it 

selected  as  illustrations  of  circumstan- 
tial evidence. 

**  The  distinction  which  writers  on 
circumstantial  eyidence  have  in  their 
minds  If,  in  [fact,  a  double  distinction. 
In  some  crimes  the  whole  transaction 
is  continuous,  in  others  it  is  discon- 
tinuous; and  of  course  where  it  is 
discontinuous,  the  difTerent  items  of 
evidence  are  proportionably  numer- 
ous, and  require  a  greater  degree  of 
inference  and  combination,  than  where 
all  the  facts  lie  together  in  one  group. 
The  indiscriminate  application  of  the 
phrase  *  circumstantial  evidence '  to 
cases  of  discontinuous  crimes,  and  to 
the  cases  in  which  the  evidence  of  the 
transaction,  continuous  or  not,  is  in- 
complete, conceals  the  distinction  be- 
tween continuous  and  discontinuous 
crimes,  which  is  not  without  impor- 
tance, and  slurs  over  the  fact  that  ju- 
ries may  have  to  act  on  incomplete 
evidence. 

"Even,  however,  if  the  term  were 
confined  to  the  case  of  continuous 
crimes  proved  without  the  evidence 
of  eye-witnesses  to  those  parts  of  the 
crime  which  are  essential  to  its  legal 
definition,  it  is  open  to  serious  objec- 
tions. It  is  not  correct  to  speak  of 
^any  visible  occurrences  as  conetitut- 
ing  crimes,  either  by  themselves  or 
collectively.  A  mental  element  is  a 
necessary  part  of  every  crime.  Mal- 
ice, either  in  its  general  shape,  or  in 
some  specific  shape,  must  be  combined 
with  external  bodily  motions,  in  order 
to  make  them  criminal,  and  the  exist- 
ence of  the  states  of  mind  has  always 
to  be  inferred  from  circumstances. 
In  this  sense  all  evidence  whatever  is 
circumstantial,  and  no  room  is  left  for 
the  distinction.  This  is  not  a  mere 
verbal  objection 

'*  Waiving  all  objections  to  the  use 


can  be  obtained,  and  the  one  in 
is  called,  is  likely  to  be  as  effeo- 

of  the  term,"  so  this  vigorous  writer 
says  at  another  point,  **  and  assuming 
that  there  is  a  real  distinction  between 
circumstantial  and  direct  evidence,  is 
there  any  important  difference  cor- 
responding to  the  distinction  ?  There 
is  no  sort  of  difference  between  the 
cogency  of  the  different  kinds  of  ev- 
idence, whether  the  comparison  is 
made  between  weak  cases  or  strong 
ones. 

"  Compare  two  strong  cases.  How 
is  it  possible  to  say  whether  the  evi- 
dence of  several  credible  witnesses, 
who  say  they  saw  a  man  put  his  hand 
into  another  man's  pocket  and  take 
out  his  purse  and  run  away,  is  stronger 
or  weaker  than  that  of  the  same  num- 
ber of  equally  respectable  witnesses 
who  prove  that  the  purse  was  taken, 
and  that  immediately  afterwards  the 
prisoner  was  seen  running  away,  and 
on  being  stopped  was  found  to  have  the 
purse  in  a  secret  pocket,  no  explana-^ 
tion  being  given.  Or  take  two  weak 
cases.  A  man  swears  that  he  was 
robbed  on  a  dark  night,  and  that  the 
prisoner  is  the  man  who  robbed  him. 
The  light  by  which  he  saw  him  was 
the  reflection  of  a  furnace  a  long  way 
off,  which  would  cast  a  light  at  once 
strong  and  unsteady,  and  the  robber 
was  exposed  to  it  only  for  a  moment. 

"  A  sack  is  stolen,  and  is  found  three 
months  afterwards,  apparently  con- 
cealed, in  the  house  of  a  marine  store- 
dealer.  He  says  something  on  the 
subject  which  may  be,  and  probably 
is,  a  lie.  Other  people  had  access  to 
the  place  where  the  sack  was  found. 
Which  of  these  cases  is  the  stronger 
of  the  two  ?  Their  relative  strength 
cannot  be  shown  to  depend  in  any  way 
on  the  properties  of  either  direct  or 
circumstantial  evidence  as  such." 
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tive  as  any  that  can  be  assumed.  And  in  order  that  this  testi- 
mony may  be  strictly  direct,  let  us  suppose  that  it  is  given  us  by 
a  witness  who  comes  forward  known  to  us  by  the  single  fact 
that  he  claims  to  have  been  a  personal  obsenrer  of  the  &ct8 
he  narrates.  Now  in  order  to  obtain  a  conviction  on  the  tes- 
timony of  such  a  witness,  the  following  conditions  are  necessary. 

§  738.  first,  must  it  appear  that  the  deceased  died  from  the 
shot.  ^^  I  saw  the  gun  aimed :  I  heard  the  report :  I  saw  Ihe 
man  fall ;  I  saw  the  wound."  But  what  are  these,  as  Chief  Jus- 
tice Gibson,  in  a  remarkable  opinion  quoted  below,  but  circum- 
stances from  which  you  infer  a  certain  result.  The  fatal  shot 
may  have  been  fired  by  some  assassin  lurking  in  the  neighbor- 
hood, who  thus  took  advantage  of  the  peculiar  attitude  of  the 
defendant,  who  was  experimenting  on  an  unloaded  gun^  The 
deceased  may  have  expired  from  fright,  as  has  been  sometimes 
known  to  be  the  case  in  executions,  before  he  was  struck  by  the 
fatal  shot.  He  may  have  been  in  only  a  trance,  and  was  killed 
really  by  the  surgeon  who  probed  the  wound.  Among  cases  of 
violent  deaths,  perhaps,  only  one  in  ten  thousand  may  have 
been  thus  caused.  But  if  it  is  one  to  ten  thousand  that  the 
death  may  be  traced  to  such  a  cause,  then  there  is  a  possible 
though  improbable  hypothesis  inconsistent  with  the  defendant's 
guilt,  ^r 

§  734.  But  another  step  is  necessary  to  produce  a  conviction 
on  direct  positive  testimony,  viewing  it  thus  in  its  present  shape. 
It  is  necessary  to  prove  not  only  that  the  deceased  died  from  vio- 
lence from  the  hand  of  a  person  having  a  specific  appearance,  but 
that  the  defendant  at  the  bar  is  the  person  by  whom  the  death  of 
the  deceased  was  caused.  But  here  comes  another  question  of* 
inference.  Is  the  prisoner  at  the  bar  identical  with  the  person 
by  whom  the  shot  was  fired  ?  Supposing  that  the  day  was  clear, 
and  the  witness  near  at  hand ;  supposing  that  the  witness  was 
dispassionate,  collected,  observant,  and  unbiased,  —  points  which 
will  be  hereafter  discussed,  —  are  men  so  uniformly  distinctly 
individuated  that  one  can  under  no  circumstances  be  mistaken  for 
another?  In  January,  1873,  a  German  clergyman,  Dr.  Hessel, 
arrived  in  England,  on  his  way  to  South  America,  as  chaplain  to 
a  ship  called  The  Wanfferland.  The  vessel  had  hardly  touched 
the  dock  before  he  was  arrested  by  the  police  as  the  murderer  of 

(g)  See  Campbell  v.  State,  23  Ala.  44 ;  Mitchum  v.  State,  11  Ga.  616. 
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a  woman  named  Harriet  Baswell.  lie  was  sworn  to  by  several 
witnesses  as  the  person  by  whom  the  murder  in  question  was 
committed ;  and  it  was  not  until  some  weeks  of  confinement  at 
hard  labor,  that  it  was  made  plain  that  he  was  thousands  of  miles 
away  at  the  time  of  the  homicide.  The  official  station  of  the 
accused,  backed  as  he  was  by  a  powerful  foreign  state,  soon  made 
his  imprisonment  the  subject  of  inquiry;  and  it  was  declared  by 
the  "  Times,"  in  response  to  the  general  opinion  of  the  community, 
that  nothing  more  scandalous  had  ever  been  brought  before  the 
public.  But  a  slight  investigation  showed  that  arrests  equally  . 
scandalous  had  previously  occurred ;  and  a  little  reflection  must 
convince  us  that  they  are  incidental  to  an  administration  of  penal 
justice,  which  at  the  best  can  only  appeal  to  a  high  probability 
for  convictions.  Men's  faces  and  figures,  like  their  handwritings, 
may  sometimes  be  so  similar  that  the  keenest  observer  is  baffled 
when  seeking  to  discover  the  dijfference.  h  The  witness  is  asked 
how  he  knows  that  the  prisoner  at  the  bar  is  the  person  who 
fired  the  fatal  shot ;  and  his  answer  is,  ^^  I  infer  it  from  a  similarity 
of  eyes,  of  hair,  of  height,  of  manner,  of  expression,  of  dress." 
Human  identity,  therefore,  is  an  inference  drawn  from  a  series 
of  facts,  some  of  them  veiled  it  may  be  by  disguise,  and  all  of 
them  more  or  less  varied  by  circumstances.  In  addition,  there- 
fore, to  the  inference  drawn  as  to  the  connection  of  the  shot  and 
the  death,  we  have  another  inference  to  scan  as  to  the  identity  of 
the  shooter  with  the  prisoner  at  the  bar.  * 

§  735.  But  to  justify  a  conviction  a  step  further  must  be  taken. 
One  who  performs  a  guilty  act  under  compulsion  is  not  amenable 
to  punishment.  It  is  necessary,  therefore,  to  distinguish  the  case 
before  us  from  that  of  a  public  execution,  or  that  of  a  man 
pressed  to  the  wall  by  an  assailant.  ^^  The  prisoner,"  says  the 
witness,  ^^  shot  the  deceased  without  necessity,  and  without  com- 
pulsion." But  how  do  you  know  this  ?  Can  a  conclusion  as  to 
such  an  issue  be  reached  except  by  inference  ?  And  yet,  does  not 
such  an  issue  arise,  explicitly  or  implicitly,  in  every  criminal 
trial?  We  have,  therefore,  another  inference  to  add  to  those 
already  enumerated:  an  inference  drawn  only  from  circum- 
stances. 

§  736.  Then  comes  another  step  :  was  the  defendant  responsi- 
ble ?    It  is  true  that  the  law  presumes  sanity  from  every  rational 

{h)  See  on  this  point  2  Wh.  &  St.  Med.  Jur.  §  289,  1218. 
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act.  But  was  the  homicide  in  question  a  rational  act  ?  Are  there 
not  some  homicides,  —  e.  g.  a  wife  and  mother,  in  her  own  home 
of  comfort,  killing  her  new-bom  child,  —  which  on  their  face  are 
insane  acts;  and  is  there  any  one  who  would  question  Judge 
Story's  humane  declaration  that  in  such  a  case  we  must  infer  in* 
sanity  ?  In  other  words,  in  certain  acts,  rationally  done,  we  in- 
fer sanity ;  in  other  acts,  insanity ;  but  it  is  inference  in  either 
case.  Of  course  when  we  invoke  the  prisoner's  past  history, 
and  collect  facts  from  which  to  draw  our  conclusions,  then  the 
,  evidence  must  on  all  sides  be  admitted  to  be  what  is  called 
^«  circumstantial."  But  even  as  to  the  conclusion  of  the  eye- 
witness of  the  homicide,  and  as  to  the  conclusion  we  draw  from 
hi%  conclusions,  the  testimony  must  also  be  circumstantial.  It  is 
an  inference  drawn  from  circumstances,  —  from  a  narrow  range 
of  circumstances,  but  from  circumstances  still.  Here,  then,  is  a 
fourth  inference  to  be  made,  and  a  fourth  possibility  of  innocence 
to  be  set  aside,  before  we  can  convict  upon  what  is  called  direct 
testimony. 

§  737.  Yet  there  is  another  constituent  of  guilt  to  be  made 
out ;  and  this  a  constituent  which  all  parties  agree  that  the 
prosecution  must  make  out,  —  the  constituent  of  ifdenU  Intent 
is  averred  or  implied  in  all  indictments ;  intent  must  be  proved 
or  presumed  as  an  antecedent  to  all  convictions.  Yet,  what  eye- 
witness can  prove  intent  ?  It  may  be  said  that  intent  is  to  be 
presumed  from  an  intelligent  act,  and  so  it  is ;  but  so  far  as 
concerns  the  question  before  us,  this  is  a  petitio  prineipi^  be- 
cause if  you  ask  the  witness  how  he  knows  the  act  was  intelli- 
gent, or  if  you  ask  yourself  why  you  infer  it  was  intelligent  from 
what  the  witness  says,  the  answer  is,  circumstancea.  Add  to  the 
shooting  certain  circumstances,  —  e.  g.  a  furtive  or  an  angry 
approach,  a  careful  aim,  an  accurate  use  of  the  weapon,  a  threat, 
a  subsequent  attempt  at  flight,  —  and  you  make  out  the  homi- 
cidal intent.  Strip  the  killing  of  such  circumstances,  assume  a 
weapon  lifted  on  the  spot  without  aim,  an  approach  purely  for- 
tuitous or  friendly,  a  manner  at  the  moment  and  subsequently 
from  which  no  suspicion  of  attempt  can  be  extracted,  —  let  the 
case  come  to  you  in  such  a  shape,  with  no  effort  on  the  part  of 
the  prosecution  to  make  out  malice  or  passion,  or  to  show  sub- 
sequent consciousness  of  guilt,  and  you  have  a  case  on  which  no 
conviction  could  be  sustained.  Here,  then,  you  have  a  fifth  and 
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most  important  inference,  namely,  that  of  intent,  which  must  be 
made  before  conviction  on  cases  of  what  is  called  direct  testi- 
mony. 

§  738.  Yet  even  at  this  point  we  have  not  exhausted  the  in- 
ferences to  be  made  before  the  testimony  of  an  eye-witness  can 
be  regarded  as  sufficient  to  sustain  a  verdict  of  guilty.  The  con- 
ditions we  have  just  noticed  are  those  which  concern  the  person 
charged  with  a  crime,  and  it  has  been  seen  that  even  if  the  evi- 
dence be  that  of  eye-witnesses,  pure  and  simple,  conviction  as  to 
his  guilt  can  only  be  reached  by  probable  reasoning, — by  reas6n- 
ing,  not  direct,  as  is  assumed,  and  thus  presenting  to  us  the  fact 
of  guilt  in  simple  certainty,  but  consisting,  as  does  all  other  prob- 
able reasoning,  of  logical  induction  from  circumstances.  This,  in- 
deed, is  a  condition  necessarily  emanating  from  the  subject  mat- 
ter of  trial,  e.  g.  a  supposed  moral  agent  charged  with  volimtary, 
intentional  crime.  Let  us  next  see  how  the  same  condition  re- 
sults from  the  necessary  character  of  all  witnesses. 

§  739.  Now  to  exclude  from  the  issue  all  evidence  that  is 
what  is  called  ^^  circumstantial,"  we  have  to  suppose  the  ease  of 
a  witness  who  appeals  to  our  credence  simply  and  merely  be- 
cause he  is  a  witness,  and  who  discards  aU  support  that  circum- 
stances give  or  refuse.  He  is  known  by  no  antecedents ;  there 
is  nothing  before  us  from  which  either  his  veracity  can  be  sus- 
tained or  disputed.  For,  the  moment  you  add  to  him  such  cir- 
cumstances, the  testimony  becomes,  on  all  showing,  "  circum- 
stantial," and  therefore  if  the  view  we  here  combat  be  correct, 
infected  with  such  a  taint  that  any  outstanding  hypothesis  of 
innocence  should  obstruct  a  conviction.  Suppose  then,  we  have 
the  case  of  a  witness  of  whom  nothing  can  be  known  or  inferred 
except  that  he  claims  that  he  saw  a  certain  guilty  act ;  is  such 
testimony  that  on  which  a  conviction  can  be  satisfactorily  rested  ? 
Strip  the  major  premiss  of  Paley's  famous  syllogism  of  the  state- 
ment it  contains  as  to  the  pure  character  and  holy  life  and  death 
of  the  evangelic  historians ;  make  it  simply  read :  "  No  man  can 
assert  a  falsehood :  Matthew  was  a  man ;  therefore  Matthew 
could  not  assert  a  falsehood;"  and  to  what  does  the  conclu- 
sion amount  ?  The  whole  force  of  the  reasoning  rests  upon  the 
character  of  Matthew  and  his  co-historians  :  their  simplicity, 
their. uniform  heroism  and  coherence  in  their  narration  of  the 
disputed  facts ;  the  improbability  that  ethics  so  lofty  and  con- 
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ceptioBs  BO  sublime  should  have  sprung  from  men  who  were  con- 
sciously fabricating  falsehoods ;  the  further  improbability  that 
for  the  sake  of  such  fabrications  such  men  should  expose  them- 
selves to  the  in&tmy  and  ruin  which  the  promulgators  of  such 
statements  would  invoke.  So  it  is  with  all  other  forms  which 
the  testimony  of  eye-witnesses  assumes.  Suppose  the  question 
to  be,  whether  it  is  more  probable  that  a  given  abstract  man  (the 
witness)  should  have  committed  one  crime,  that  of  perjury,  than 
that  another  given  abstract  man  (the  defendant)  should  have 
committed  another  crime,  that  of  murder ;  and  here,  if  we  divest 
the  issue  of  all  circumstances  on  either  side,  there  is  simply  a 
balance  of  improbabilities,  in  weighing  which  the  mind  must  in- 
cline, if  incline  at  all,  to  the  acquittal  of  the  darker  crime. 

§  740.  But  here,  as  in  scanning  the  probabilities  of  guilt  in 
reference  to  the  offender  himself,  there  are  other  steps  to  be 
taken  before  we  can  discharge  the  possibilities  of  innocence  with 
which  the  issue  is  beset.  Even  supposing  we  could  rest  a  con- 
viction upon  abstract  grounds  upon  the  statement,  unsustained 
by  circumstances,  of  an  alleged  eye-witness,  could  we  do  so  with- 
out, in  the  next  place,  remembering  the  possibility  that  such 
witness  may  not  have  been,  as  a  matter  of  fact,  either  delib- 
erately false,  or  so  prejudiced  or  weak  as  to  make  his  testimony 
unreliable  ? 

§  741.  Perjury,  it  may  be  said,  is  never  to  be  presumed  ;  and 
this  is  true.  But  after  all  it  cannot  be  denied  that  there  have 
been  convictions  obtained  upon  perjured  testimony ;  and  though 
these  may  be  but  one  in  a  thousand,  yet  as  it  is  one  to  a  thou- 
sand that  such  is  the  case  with  the  witness  before  us,  it  is 
only  by  weighing  these  probabilities  that  a  conclusion  can  be 
reached,  i 

(t)  As  illustrating  this,  I  give  the  in  one    of    these    cases,    has    lately 

following  extract  from  an  interesting  brought  the  subject  prominently  before 

comparison  o£    English  and  French  the  English  public.     I  quote  the  edi- 

law  in  the  Southern  Law  Review  for  torial  of  one  of  the  leading  London 

April,  1878  :  —  journals  on  the  occasion.    *  Much  as 

"  This  was  a  shocking  case  ;  but  we  are  accustomed,'  is  it-s  language, 

several  recent  instances  of  erroneous  '  to  boast  of  the  perfection  of  our  sys- 

convictions,  under  the  apparently  more  tem  of  jurisprudence,  it  is  still  within 

merciful  English  system,  would  seem  the  memory  of  man  that  a  girl  has 

to  throw  the  balance  in  favor  of  the  been  hanged  for  murder  which  she 

continent.     An  application  to  parlia-  never  committed  ;  that  a  lawyer  had 

ment  for  relief  on  behalf  of  a  sufferer  been  wrongfully  convicted  and  trans- 
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§  742.  But  if  perjury  is  probable  only  in  the  proportion  of  one 
to  a  thousand,  is  it  so  with  prejudice  ?  The  late  Mr.  John  Ser- 
geant, a  very  great  and  grave  jurist,  who  of  all  men  would  have 
been  among  the  least  likely  to  speak  on  such  matters  carelessly, 
once  told  a  jury,  in  discussing  this  kind  of  evidence,  of  a  trial 
for  damages  accruing  from  collision  between  two  sloops,  carrying 
lawyers  to  a  circuit  court  to  be  held  at  Wilmington.  The  ques- 
tion arose  as  to  which  sloop  was  the  aggressor ;  and  on  this 
question  each  lawyer  swore  with  his  sloop.  The  difficulty  was, 
not  that  any  one  of  the  lawyers  consciously  perverted  the  truth, 
but  that  they  all  were  prejudiced,  so  that  the  truth  was  un- 
consciously perverted  by  them.  More  or  less  does  this  bias 
exist  in  every  witness,  whether  from  unconscious  prejudice,  or 
from  the  impossibility  that  exists  for  any  man  to  use  language 
that  exactly  expresses  the  truth.  Of  unconscious  prejudice 
another  illustration  may  be  found  in  the  fact  that  the  purest 
and  most  high-minded  of  experts  in  matters  involving  the  iden- 


ported  for  forgexy ;  and  a  clergyman 
imprisoned  because  two  children  had 
perjured  themselves.  The  case  of 
Mr.  Bewicke,  of  Threepwood  Hall, 
Northumberland,  is  as  monstrous  as 
that  of  Mr.  Barber  (the  lawyer),  or 
that  of  the  Rev.  Mr.  Hatch.  That 
two  judges  should  have  sentenced  a 
gentleman  of  high  character  and  posi- 
tion to  four  years'  penal  servitude, 
on  the  evidence  of  ruffians  who  had 
themselves  been  convicted  of  crimes 
of  magnitude,  is  a  fact  which  shows 
how  little  respect  is  paid  to  that  lib- 
erty of  the  subject  on  which  we  so 
pride  ourselves,  and  is  enough  to  make 
every  man  of  us  feel  unsafe  when  he 
walks  abroad.  Mr.  Bewicke,  a  gen- 
tleman of  high  position,  whose  family 
is  traceable  in  an  unbroken  line  to  the 
Conquest,  was  mulcted  in  the  costs  of 
a  lawsuit,  which  he  refused  to  pay, 
except  under  coercion.  The  sheriff 
employed  four  men  to  distrain  the 
debt,  one  of  whom  had- been  sentenced 
to  seven  yeara'  transportation  for  per- 
jury, and  who  was  out  on  a  ticket-of- 


leave  ;  another  had  been  three  times 
punished  for  felony;  the  third  had 
been  several  times  convicted  for  as- 
saults and  for  poaching  ;  and  the 
fourth  had  been  successfully  prose- 
cuted for  beating,  and  afterwards  de- 
serting, his  wife.  These  men  con- 
spired to  charge  Mr.  Bewicke  with 
firing  a  pistol  at  them  while  in  the 
discharge  of  their  duty;  the  truth 
being  that  he  had  only  fired  off  the 
pistol  to  change  the  load,  after  calling 
out  to  the  officers  not  to  get  in  the 
way.  Upon  his  trial,  Mr.  Bewicke 
undertook  his  own  defence,  was  cqn- 
victed  and  sentenced  to  four  years' 
penal  servitude.  A  year  afterwards 
the  conspiracy  was  disclosed  by  one  of 
the  parties,  and  the  other  three  were 
convicted  of  perjury  and  punished. 
Thereupon  Mr.  Bewicke  received  a 
pardon.  In  the  mean  time,  however, 
his  property  had  been  forfeited  by 
the  conviction  for  felony,  and  sold  at  a 
great  sacrifice.  The  application  now 
made  to  parliament  is  for  relief  for 
the  pecuniary  losses  sustained." 
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tity  of  handwriting,  are  known  to  have  much  difficulty  in  divest- 
ing their  minds  from  the  predisposition  to  accept  the  view  as  to 
such  identity  which  is  unconsciously  received  by  them  from  the 
party  who  first  puts  the  papers  in  their  hands. 

.  Of  the  inadequacy  of  .memory  and  language  exactly  to  repre- 
sent a  particular  scene  as  it  really  took  place,  we  have  constant 
illustrations  in  the  cross-examinations  and  recallings  of  witnesses 
during  every  protractedly  contested  trial.  There  is  one  proba- 
bility in  a  thousand  that  a  witness  may  be  perjured  ;  there  is  one 
in  fifty  or  twenty  or  ten  that  he  may  be  so  prejudiced  as  uncon- 
sciously to  misstate ;  there  is  a  far  higher  probability  that  his 
statement  may  not  be  exactly  true  All  these  probabilities  the 
jury  have  to  weigh;  and  the  conclusions  they  reach  must  be 
inferences  from  circumstances.  Even  in  the  case  of  the  abstract 
witness,  without  antecedents  or  circumjacents,  whom  this  hy- 
pothesis presents  to  us,  the  jury  would  infer,  if  such  a  witness 
were  possible,  a  want  of  credibility  from  the  very  circumstance 
that  the  witness  comes  forward  in  this  anomalous  isolation.  But 
no  such  witness  exists  or  can  exist.  Every  witness  has  some  cir- 
cumstances about  him  from  which  inferences  as  to  his  veracity 
and  capacity  may  be  made.  Hence  every  case  depending  nomi- 
nally upon  what  is  called  direct  testimony,  depends  really  upon 
that  which  is  circumstantial.  Hence  if  we  are  to  hold  that  in 
circumstantial  evidence  there  can  be  no  conviction  if  the  &cts 
^^  are  incapable  of  explanation  upon  any  other  reasonable  hy- 
pothesis dian  that  of  guilt,''  we  must  hold  this  to  be  the  case 
with  all  evidence.  If  we  do  not  hold  this  as  to  evidence  in 
general,  we  must  not  hold  it  as  to  that  kind  of  evidence  called 
peculiarly  circumstantial. 

§  743.  The  conclusion  to  which  the  reasoning  we  have  been 
following  leads  us  is  this :  All  evidence  is  more  or  less  circum- 
stantial ;  all  statements  of  witnesses,  all  conclusions  of  juries,  are 
the  results  of  inferences.  There  is  therefore  no  ground  for  the 
distinction  between  "  circumstantial  "  and  "  direct  "  evidence. 
All  evidence  admitted  by  the  court  is  to  be  considered  by  the 
jury  in  making  up  their  verdict ;  and  their  duty  is  to  acquit  if 
on  such  evidence  there  is  reasonable  doubt  of  the  defendant's 
guilt ;  if  otherwise  to  convict./ 

(j)  The  following  caaeit  may  be  con-    text:  People  v.  Strong,  80  Cal.  151; 
suited  as  to  the  points  made  in  the    People  v.  Dick,  82  Cal.  213 ;  People  r. 
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It  is  important  to  observe  that  wherever  circumstantial  evi- 
dence is  introduced  to  connect  the  defendant  with  the  criminal 
act,  the  circumstantial  facts  themselves  must  be  connected  with 
the  defendant,  or  they  \vill  be  incompetent  as  evidence./* 

Where  the  only  question  is  as  to  th#  identity  of  the  prisoner 
with  the  guilty  party,  the  jury  may  be  justified  in  returning  a 
verdict  of  guilty,  although  no  witness  will  swear  positively  to 
the  identity. j**^ 

In  weighing  evidence,  whether  direct  or  circumstantial,  the  fol- 
lowing rules  must  be  kept^n  mind:  — 

1.  The  Oniis  of  proving  Ilverythirig  essential  to  the  IJstMishment 
of  the  Charge  lies  on  the  Prosecutor^  though  the  Non-production 
of  Explanatory  Evidence^  clearly  in  the  Power  of  Defendant^ 
muM  weigh  against  him,  m 

§  744.  In  every  criminal  case,  as  has  been  seen,  the  defend- 
ant's guilt  must  be  made  out  by  evidence  sufficiently  conclusive 
to  exclude  any  reasonable  supposition  of  his  innocence,  jt? 

The  neglect  of  a  defendant  to  produce  evidence  of  good  charac- 
acter  does  not,  it  should  be  observed,  afford  ground  for  a  presump- 
tion of  law  against  him,  and  it  should  not  be  so  left  to  the  jury 
by  the  court,  q 

The  non-production,  by  a  defendant,  of  evidence  to  prove  his 
whereabouts,  at  the  time  when  the  offence  was  committed,  and 
when  there  is  strong  circumstantial  evidence  implicating  him  as 
guilty,  is  not,  in  point  of  law,  a  conclusive  presumption  of  his 

guilt.     It  is  a  presumption  of  fact  to  be  left  with  the  jury,  r 

• 

Cronin,  34  Cal.  191 ;  Orr  v.  State,  84  f  People  v,  Kennedy,  32  N.  Y.  141. 

Ga.  342;  Martin  r.  State,  88  Ga.  293 ;  f^  Com.  i;.  Cunningham,  104  Mass. 

State  V,  Johnson,  19  Iowa,  280  ;  State  545  (1870). 

r.  Collins,  20  Iowa,  85  ;  Hall  i\  State,  m  R.  r.  Burdett,  4   Barn.  &  Aid. 
40  Ala.  698;  Mose  r.  State,  36  Ala.  140;  Starkie  on  Evid.  486 ;  Bowler  i?. 
211;  Chisholm  r.  State,  45  Ala.  66;  State,  41  Miss.  570;  Dranquete?.  Prud- 
Phipps  V.  State,  3  Cold.  (Tenn.)  344 ;  homme,  3  Louisiana  R.  83,  86 ;  Jones 
Com.  r.  Drum,  58  Penn.  9;  Com.  ».  v.  Kennedy,  11  Pick.  125,  132;  Wills 
Annis,  15  Gray,  197 ;  Conner  o.  State,  on  Circum.  Ev.  183. 
34  Teza9,  659  ;  Com.  r.  James,   87  p  See  ante,  §  707 ;   State  v,  New- 
Conn.  855;  Bowler  v.  State,  41  Missis,  man,  7  Ala.  69;  Tomkins  v.  State,  32 
570  ;  Com.  v,  Hanlon,  3  Brewster,  461 ;  Ala.  578. 
State  V.  Ford,  21   Wis.  610  ;  State  i;.  q  See  ante,  §  637. 
Daley,  41  Vt.  564 ;  Schuster  v.  State,  r  Toler  v.  State,  16  Ohio  St.  R.  588. 
29  Ind.  394.  See  ante,  §  709,  716  ;  and  see  White 
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On  the  other  hand,  the  burden  of  proving  an  alibi  is  on  the 
defendant.  $  But  this  is  only  on  the  supposition  that  the  pros- 
ecution has  already  proved  the  corpus  delicti^  and  given  proof  of 
the  defendant's  participation. 

In  proving  an  alibi  it^  not  necessary  to  establish  coincidenoa 
in  any  point  of  artificial  time.  «^ 

2.  There   mtist  be  Clear  and  Unequivocal  Proof  of  the  corpus 

delicti, 

§  745.  The  fact  of  the  comniission«Df  the  offence  must  neces- 
sarily be  the  foundation  of  every  criminal  suit,  and  until  that  &ct 
is  proved,  most  dangerous  would  it  be  to  convict,  t    ^^  I  would 


V.  State,  31  Ind.  262;  State  v.  Josey, 
64  N.  C.  56;  and  post,  §  8081. 

In  a  case  that  came  before  the  New 
York  court  of  appeals  in  1865,  it  ap- 
peared that  the  plaintiff  in  error  had 
been  indicted  for  the  murder  of  Owen 
Thompson,  and  tried  and  convicted  in 
the  lower  court,  after  which  the  case 
came  before  the  court  of  appeals  on 
exceptions  to  the  judge's  charge. 

The  evidence  against  the  prisoner, 
which  was  purely  circumstantial, 
seemed  to  prove  that  the  deceased  was 
killed  opposite  a  cattle  yard,  leased  by 
the  prisoner  only  the  day  previous, 
and  the  abstraction  from  his  person  of 
his  pocket-book  and  a  large  sum  of 
money ;  that  the  last  time  Thompson 
was  seen  alive  was  in  coqipany  with 
the  prisoner ;  that  the  day  following 
the  murder  the  prisoner  disappeared 
from  the  place  where  the  murder  was 
committed ;  that  he  was  poor  and  des- 
titute for  a  long  time  previous  and  up 
to  the  time  of  the  murder,  and  that  he 
was  possessed  of  a  large  sum  of  money 
the  night  after  the  murder.  Other 
circumstances  appeared  in  evidence 
against  the  prisoner,  such  as  having 
made  false  representations,  &c.,  &c. 

The  prisoner  introduced  no  evidence 
to  prove  his  whereabouts  on  the  day  of 
the  murder,  or  how  he  came  into  pos- 

686 


session  of  the  money.  The  judge 
charged  the  jury  "  that  when  it  is  in 
the  power  of  a  party,  if  he  is  not  the 
man,  to  show  where  he  was  on  that 
day,  at  some  time  of  the  whole  day, 
and  he  living  in  a  place  where  he  is 
well  known,  that  which  before  may 
have  been  regarded  as  highly  probable 
ripens  into  certainty."  Also,  ^  He  has 
had  abundant  opportunity,  also,  of 
showing  where  he  got  that  money,  but 
he  has  not  done  it.  Circumstantial 
evidence  of  this  sort,  when  left  unex- 
plained, if  in  the  power  of  the  prisoner 
to  explain  if  not  true,  becomes  of  a 
conclusive  character." 

The  court  of  appeals  held  this  charge 
to  be  erroneous,  "  that  it  was  unnatu- 
ral and  illogical  and  fatal  alike  to  in- 
nocence and  guilt."  The  true  role  of 
law  in  such  cases  is,  that  an  absence 
of  an  attempt  to  account  for  the  per- 
son's whereabouts,  when  it  appears  to 
be  in  his  power  to  do  so,  is  not,  in  law, 
conclusive  of  the  facts  in  dispute,  but 
is  strong  presumptive  evidence  i^ainst 
him.  Gordon  v.  People,  33  N.  Y. 
501. 

s  Fife  v.  Com.  29  Penn.  St.  429 ; 
State  r.  Vincent,  24  Iowa,  570.  Ante, 
§  708,  709. 

s^  Young  v.  Com.  8  Bush,  366. 

t  State  r.  Davidson,  30  Vermont, 
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never,"  says  Lord  Hale,  "  convict  any  person  for  stealing  the 
goods  of  a  person  unknown,  merely  because  he  would  not  give 
an  account  how  he  came  by  them,  unless  there  were  due  proof 
made  that  a  felony  had  been  committed.  I  would  never  convict 
any  person  of  murder  or  manslaughter,  unless  the  fact  were 
proved  to  be  done,  or  at  least,  the  body  found  dead."  u  Equally 
emphatic  was  the  language  of  another  great  judge :  **  To  take 
presumptions,  in  order  to  swell  an  equivocal  and  ambiguous  fact 
into  a  criminal  fact,  would,  I  take  it,  be  an  entire  misapplication 
of  the  doctrine  of  presumptions."  v  And  the  Roman  law  is  the 
same  :  "  Diligenter  cavendum  est  judici^  ne  BuppUdum  prcecipitet, 
antequam  de  crimine  constiterit.''^  w  **  De  corpore  interfecti  ne- 
€6996  e9t  ut  co7i9tet"  X  The  death  in  such  a  case  should  be  dis- 
tinctly proved,  either  by  direct  evidence  of  the  fact,  by  inspection 
of  the  body,  ^  or  by  circumstantial  evidence  strong  enough  to 
leave  no  ground  for  reasonable  doubt,  z  The  proof  must  be  clear 
and  distinct.  Thus  in  a  case  of  horsenstealing,  a  mere  declara- 
tion in  evidence  that  the  horse  had  been  stolen  is  not  sufficient 
to  prove  theft.  The  facts  must  appear,  so  that  the  judge  and 
jury  may  see  whether  such  facts  in  point  of  law  amounted  to  a 
felonious  taking  and  carrying  away  of  the  property  in  question,  a 


877;  Smith  r.  Com.  21  Grat.  809; 
State  ».  Eeeler,  28  Iowa,  653 ;  People 
V,  Bennett,  49  N.  Y.  187. 
*  11  2  Hale  P.  C.  290 ;  and  see  Tyner 
r.  State,  5  Humphreys,  883 ;  and  see 
for  an  interesting  case  on  the  corpus 
delicti  in  larceny,  R.  v.  Burton,  24 
Eng.  Law  &  £q.  551 ;  6  Cox  C.  C. 
293. 

V  Lord  Stowell,  in  Evans  v.  Evans, 
1  Hagg.  C.  B.  105. 

to  Matth.  de  Grim,  in  Dig.  lib.  48, 
tit.  16,  ch.  1. 

X  Matth.  Frobat.  ch.  1,  n.  4,  p.  9. 

y  I  Stark.  Evid.  575,  8d  ed.  c.  5. 

z  People  V.  Bullofi;  8  Parker  C.  B. 
(N.  Y.)  401. 

a  Tyner  v.  State,  5  Humphreys,  888 ; 
see  Mitchum  v.  State,  11  Geor.  615. 
The  reference  to  facts,  which,  having 
in  themselves  no  bearing  upon  the 
guilt  or  innocence  of  the  party,  are 


important  as  leading  to  inferences  in 
regard  to  it,  is  called  in  Germany, 
"  indicatory  evidence."  On  this  point, 
the  curious  are  referred  toMittermaier 
von  Beweise,  p.  402;  Martin,  in 
Demme's  Annalen  des  Criminalrechts, 
voL  iii.  p.  215;  Bauer,  Theorie  des 
Anzeigenbewcises ;  Quistorp  Grunds, 
sec.  676;  Henke  Darstellung,  sec.  99; 
Tittman  Handb.  iii.  p.  495 ;  Kitka  Be- 
weisler,  p.  18.  Of  the  old  jurists,  see 
Blanci  de  indiciis,  Yenet,  1 545 ;  Bruni 
Guido  de  Suzaria  de  indiciis  et  tortura, 
Lugd.  1546 ;  Crusuis  de  tortura  et 
indiciis,  Francof.  1704 ;  Menochius  de 
PrsBsumt.,  Colon.  1686 ;  Tabor  de  indi- 
ciis delict,  Giess.  1767 ;  Cocieji  de  fal- 
Ise,  Crim.  indie,  in  ejus  exeri.  cur.  p. 
1.  uro.  75 ;  Beinhardt  de  eo  quod  circa 
reum  ex  Prsesumt.  Con  vine  et  Cond. 
Just  est  Erford,  1782 ;  Woltaer  femiol, 
Crim.  quced  Capita  Ital.  1790;  Puett- 
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§  746.  In  most  cases  the  proof  of  the  crime  is  separable  from 
that  of  the  criminal.  Thus,  the  finding  of  a  dead  body,  or  a 
house  in  ashes,  indicates  the  probable  crime,  but  does  not  neces- 
sarily afford  any  clew  to  the  perpetrator,  and  here  it  is  necessary 
to  draw  a  dbtinction  relative  to  the  effect  of  presumptive  evi- 
dence. The  corpus  delicti  in  such  cases  is  made  up  of  two  things; 
first,  certain  facts  forming  its  basis  ;  and  secondly,  the  existence 
of  criminal  agency  as  the  cause  of  them.  (     With  respect  to  the 


man  de  Lubrico  indie.  Indol.  Lips. 
1 785 ;  Nani  de  indiciis  eorumque  Usu- 
su,  Ticin.  1 781 ;  Pagono  logica  de  Pro- 
babili  Applicata  a  Guidizi  Crimin. 
Milan,  1806;  Heinroth  in  HlUig's 
Ze'itzchrifl,  No.  42.  See  also  Wills^s 
Essay  on  the  Rationale  of  Circumstan- 
tial Evidence.  The  term  **  Circumstan- 
tial Evidence,"  is  objected  to  by  the 
German  jurists  (see  Bauer,  p.  1814). 
Indications  are  divided  into:  1st. 
Those  which  are  drawn  from  the  par- 
ticular relation  of  the  circumstance  to 
the  fact  in  issue,  so  as  to  implicate  a 
particular  person,  either  as  a  partici- 
pant in  the  crime,  or  as  a  possessor  of 
information  in  regard  to  it;  tf.  g.  where 
a  knife,  the  possessor  of  which  is 
known,  is  found  at  the  locus  in  quo* 
2d.  Those  which  set  out,  from  general 
observations  of  human  nature,  induc- 
ing suspicion  against  particular  indi- 
viduals, by  reason  of  particular  moral 
qualities,  motives,  information,  skill, 
or  demeanor;  e.  g,  suspicions  on  the 
grounds  of  enmity  towards  the  de- 
ceased, or  interest;  see,  also,  Archiv. 
des  Criminals,  xiv.  p.  587.  The  first 
species  justifies  the  inquisitor  in  arrest- 
ing and  hearing  the  person  implicated, 
and  demanding  an  explanation ;  while 
in  the  latter  case,  he  dare  not  go  fur- 
ther than  to  cause  the  person  to  be 
watched,  or  examine  him  as  a  witness. 
There  is  also  a  distinction  between  im- 
mediate indications  (Bayl  Beitrage  zum 
Criminale,  p.  215;  Bentham,  trait§  i. 
p.  SIS),  which  authorize  the  inference 
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in  regard  to 'the  fact,  without  the  in- 
tervention of  other  circumstances,  and 
mediate  ones,  which  only  prove  sach 
facts  from  which  a  further  inference 
can  be  drawn,  in  regard  to  the  very 
matter  at  issue ;  e.  g,  approval  of  the 
crime,  which  leads  to  the  inference  of 
a  disposition  to  commit  it.  The  doe- 
trine  of  presumptions  of  law  and  pre- 
sumptions of  fact-,  it  is  argued,  is 
therefore  inapplicable  to  criminal  in- 
vestigations. 

h  People  V.  Bennett,  49  N.  Y.  187. 
See  this  illustrated  in  Pitts  v.  State, 
43  Missis.  472,  cited  ante,  §  688. 
The  latter  feature,  viz.,  criminal  agen- 
cy, is  often  lost  sight  of,  but  is  as  es- 
sential as  is  the  object  itself  of  crime. 
Acts^  in  some  shape,  are  essential  to 
the  corpus  delicti^  so  far  as  concerns 
the  guilt  of  the  party  accused.  A. 
may  have  designed  the  death  of  the 
deceased,  yet  if  that  death  has  been 
caused  by  another,  A.,  no  matter  how 
morally  guilty,  is  not  amenable,  if  he 
has  done  and  advised  nothing  in  re- 
spect to  the  death,  to  the  penalties  of 
the  law.  Gellius  VU.  3.  Facta  sola 
censenda  dicit  (M.  Cato)  atque  in 
iudicium  vocanda,  sed  voluntates  nu- 
das  inanesque  neqae .  legibns  neque 
poenis  fieri  obnoxias.  Crellius  VII.  8. 
The  Roman  law  speaks  expressly  to 
this  point:  L.  18.  D.  de  poen.  (48. 
19.)  Cogitationis  poenam  nemo  pati- 
tur.  L.  58.  §  2.  D.  de  verb.  sign.  (50. 
16.)  .  .  .  nee  consilium  habuisse  no- 
ceat,  nisi  et  factum  secutam  f nerit.   L. 
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former  of  these,  it  is  the  established  rule  that  the  facts  which 
form  the  basis  of  the  corpus  delicti' ovi^t  to  be  proved  either  by 
direct  testimony,  or  by  presumptive  evidence  of  the  most  cogent 
and  irresistible  kind.  This  is  particularly  necessary  in  cases  of 
murder,  c  where  the  rules  laid  down  by  Lord  Hale  seem  to  have 
been  generally  followed,  namely,  that  the  fact  of  death  should  be 
shown,  either  by  witnesses  who  were  present  when  the  murderous 
act  was  done,  or  by  proof  of  the  body  having  been  seen  dead,  or 
if  found  in  a  state  of  decomposition,  or- reduced  to  a  skeleton,  that 
it  should  be  identified  by  dress  or  circumstances,  as  in  the  Web. 
ster  case,  where  the  teeth  formed  the  chief  means  of  identifica- 
tion, and  in  a  leading  English  case,  where  the  same  test  was 
successfully  applied  to  a  body  exhumed  after  a  laps^  of  twenty- 
three  years,  d  There  are  some  old  cases  which  go  far  to  establish 
the  sound  policy  of  this  rule.  One  given  by  Sir  E.  Coke  has  been 
already  cited,  where  an  uncle  being  unable  to  account  for  the  dis- 
appearance of  a  niece  of  whom  he  had  the  bringing  up,  was  exe- 
cuted for  her  murder,  though  it  afterwards  appeared  that  she  had 
fled  from  home,  to  which,  in  fact,  after  a  lapse  of  some  years,  she 
returned;  and  Doctor  Hitzig  gives  several  illustrations  to  Ihe 
same  efEect.  e  Lord  Hale  even  tells  us  that  in  his  own  time, 
after  a  murderer  was  convicted  and  executed,  the  "  deceased  " 


225.  D.  eod.  Fugitivus  est  non  is,  qui 
solum  consilium  fugiendi  a  domino 
suscepit,  licet  id  se  facturum  iactaverit, 
sed  qui  ipso  facto  fugae  initium  mente 
deduxerit  .  .  .  ideo  fugitivum  quoque, 
et  erronem  non  secundum  propositio- 
nem  solam,  sed  cum  aliquo  actu  intelligi 
constat,  can.  14.  Cans.  83.  qu.  8.  Dist.  I. 
de  poenit.  [See,  at  the  same  time,  can. 
29.  eod.  Si  propterca  non  facis  furtum, 
quia  times,  ne  videaris,  intus  fecisti,  in 
corde  fecisti :  f urti  teneris,  et  nihil  tu- 
listi.  can.  SO.  eod.  Si  cui  etiam  non  con- 
tiogat  facultas  concumbendi  cum  con- 
iuge  aliena,  planum  tamen  aliquo  modo 
sit,  id  eum  cupere,  et,  si  potestas  detur, 
facturum  esse,  lion  minus  reus  est, 
quam  si  in  ipso  &cto  deprehenderetur.] 
So,  also,  Tacitus  Anna!.  XI.  4.  Vo- 
cantur  post  haec  patres,  pergitque 
Suilius  addere  reos  equites  Romanos 
VOL.  I.— 44 


illustres,  quibus  Petra  cognomentum. 
at  caussa  necis  ex  eo,  quod  domum 
Buam  Mnesteris  et  Poppaeae  congres- 
sibus  praebuissent.  Yerum  noctumae 
quietis  species  alteri  obiecta,  tamquam 
vidisset  Claudium  spipea  corona  evinc- 
tnm,  spicis  retro  conversis :  eaque 
imagine  gravitatem  annonae  dixisset. 
Quidam  pampineam  coronam  albenti- 
bus  foUis  visam,  atque  ita  interpreta- 
tum  tradidere,  vergente  autumno  mor- 
tem principis  ostendi.  Ulud  hand 
ambigitur  qualicumque  insomnio,  ipsi 
fratrique  perniciem  allatam.  See  post, 
§  2687-2692. 

c  See  Ruloff  v.  People,  4  £.  P. 
Smith  (N.Y.),  179. 

d  R.  V.  Clewes,  4  C.  &  P.  221 ;  2 
Wh.  &  St.  Med.  J.  §  1287. 

e  Der  neue  Pitoval^  &c. 
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returned  from  sea,  where  he  had  been  sent  against  his  will  by  thg 
accused,  who,  though  innocent  of  the  murder,  was  not  entirely 
blameless./  In  our  own  country,  the  alleged  victim  in  one  case 
made  his  appearance  just  in  time  to  save  a  person  who  had  been 
indicted  for  murdering  him,  and  who  actually  had  made  a  confes- 
sion of  guilt,  from  being  hung.^ 

Should  the  decease  be  proved  by  eye-witnesses,  the  inspection 
of  the  body  after  death  may,  of  course,  be  dispensed  with. 
Thus,  in  a  case  in  England,  h  the  prisoner,  a  seaman  on  board 
of  the  ship  Eolu9^  was  charged  with  the  murder  of  his  captain. 
The  first  count  of  the  indictment  allied  the  murder  to  have 
been  committed  by  a  blow  from  a  large  piece  of  wood,  and  the 
second  by  throwing  the  deceased  into  the  sea.  It  appeared  in 
evidence  that  while  the  ship  was  lying  o£E  the  coast  of  Africa, 
where  there  were  several  other  vessels  near,  the  prisoner  was 
seen  one  night  to  take  the  captain  up  in  his  arms,  and  throw  him 
into  the  sea,  after  which  he  was  never  seen  or  heard  of ;  but 
that  near  the  place  on  the  deck  where*  the  captain  was  seen,  was 
found  a  billet  of  wood,  and  the  deck  and  part  of  the  prisoner's 
dress  were  stained  with  blood.  On  this,  it  was  objected  by  the 
prisoner's  counsel  that  the  corpus  delicti  was  not  proved,  as  the 
captain  might  have  been  taken  up  by  some  of  the  neighboring 
vessels ;  but  the  court,  although  they  admitted  the  general  rule 
of  law,  left  it  to  the  jury  to  say  upon  the  evidence,  whether  the 
deceased  was  not  killed  before  the  body  was  cast  into  the  sea,  and 
the  jury  being  of  that  opinion,  the  prisoner  was  convicted  and 
executed,  i 

But  where  a  girl  was  indicted  for  the  murder  of  her  child,  aged 
sixteen  days,  the  evidence  was  that  she  was  proceeding  from 
Bristol  to  Llandogo,  and  was  seen  near  Tintem,  with  the  child 
in  her  arms,  at  six  P.  M. ;  she  arrived  at  Llandogo  between  eight 
and  nine  P.  M.,  without  the  child  ;  and  the  body  of  a  child  was 
afterwards  found  in  the  river  Wye,  near  Tintem,  which  appeared 
not  to  be  the  child  of  the  prisoner :  It  was  held,  that  she  mast 
be  acquitted,  and  that  she  could  not  by  law  either  be  called  upon 

/  2  Hale  P.  C.  290.    See,  also,  Best's  h  B.  o.  Hindmarsh,  2  Leach  C.  L- 

Theory,  App.  Case  5.  569. 

g  Boorn*s  case,  1  Greenl.  £y.  §  214.  t  See,  also,  Stocking  v.  State,  7  Ind. 

Ante,  §  683.  826 ;  U.  S.  ».  Williams,  1  CUff.  C.  C.  5. 
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to  account  for  her  child,  or  to  say  where  it  was,  unless  there  was 
evidence  to  show  that  the  child  was  actually  dead,  k 

In  a  very  remarkable  case  in  Missouri,  tried  in  1859,  the  pris- 
oner's confession  that  he  drowned  his  wife,  was  held  sufficient 
proof  of  her  death,  without  any  evidence  that  the  body  was  seen 
after  death.  I 

A  brother  of  the  deceased,  on  a  trial  for  murder,  testified  that, 
five  months  after  the  alleged  murder,  he  saw  a  body  claimed  to 
be  the  body  of  the  deceased,  and  examined  it ;  he  testified  to 
several  points  of  resemblance.  He  was  asked  by  the  govern- 
ment whether  it  was,  in  his  opinion,  the  body  of  the  murdered 
man.  It  was  held  that  the  question  was  incompetent,  the  ques- 
tion being  for  the  jury,  the  body  having  been  much  decomposed 
and  he  having  stated  all  the  points  of  resemblance,  m 

When  the  head  of  the  murdered  man  having  been  found  sev- 
ered from  the  body,  and  taken  by  a  physician,  was  preserved  in 
alcohol  and  exhibited  at  the  trial,  it  was  held  competent  to  rebut 
this  evidence,  for  an  expert  to  state  the  character  of  the  changes 
produced  by  death,  and  to  explain  how  far  such  changes  had 
acted  on  the  head  in  question,  but  not  to  answer  whether  it  was 
possible  to  identify  the  head.n 

§  747.  It  is  not  pretended  that  in  eveiy  case  the  dead  body 
must  be  found,  or  the  owner  of  the  property  alleged  to  be  stolen 
discovered.  Mr.  Bentham  suggested  the  illustration  of  the  de- 
composition of  the  body  in  lime,  or  by  any  other  of  the  known 
chemical  menstrua,  or  of  .its  being  submerged  in  an  unfathom- 
able part  of  the  sea,  and  asks  whether  in  such  a  case,  when  the 
homicide  is  proved  aliunde^  the  defendant  is  to  be  acquitted,  n^ 
Unsuccessful  attempts  of  such  a  kind  have  undoubtedly  been 
made,  and  that  the  result  may  have  been  obtained,  appears  prob- 
able from  a  recent  melancholy  instance  in  Philadelphia,  where  a 
gentleman  of  the  highest  professional  standing,  who  had  won  the 
respect  and  kind  feeUngs  of  all,  and  to  whose  professional  and 
personal  worth  I  take  this  opportunity  of  paying  tribute,  was  in 
less  than  eight  hours  so  entirely  consumed  by  the  fire  in  a  cellar 
of  a  burning  house,  into  which  he  had  fallen,  as  to  leave  scarcely 
a  vestige  of  bone  or  flesh  behind. 

ib  R.  ».  Hopkins,  8  C.  &  P.  691—  m  People  v,  Wilson,  8  Parker  C. 
Abinger.  R.  (N.  Y.)  199. 

/  State  V,  Lamb,  28  Mo.  218.     See  .      n  State  v.  Vincent,  24  Iowa,  570. 
U.  S.  V.  Williams,  1  Cliff.  U.  S.  6.  n^  Bentham,  Jud.  Ev.  234. 
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The  cases  cited  by  Mr.  Bentham,  Dr.  Hitzig,  and  Mr.  Wills, 
it  is  not  practicable  now  to  consider  ;  and  perhaps  the  necessity 
is  somewhat  obviated  by  the  very  thorough  examination  which 
the  question  underwent  in  the  Webster  case.  It  will  be  recol- 
lected that  there,  in  the  furnace  attached  to  the  defendant's 
laboratory,  were  found  portions  of  lime  and  blocks  of  mineral 
teeth.  These  fragments,  together  with  others  elsewhere  foimd, 
having  been  collected,  were  identified  as  those  of  Dr.  Parkman, 
the  teeth  having  been  declared  by  a  dentist  to  be  parts  of  a  set 
made  for  the  deceased.  It  was  evident  that  an  attempt  had  been 
made  to  destroy  the  body  by  fire  or  other  chemical  agency,  and 
the  testimony  of  experienced  medical  gentlemen  was  taken  with 
reference  to  this  point.  Dr.  Strong  testified  that  he  had  fre- 
quently found  it  necessary  to  get  rid  of  the  remains  of  a  subject 
by  fire ;  and  that  upon  one  occasion,  wishing  to  consume  the  flesh 
of  the  body  of  a  pirate,  he  had  placed  it  upon  a  large  wood  fire, 
and  succeeded  in  concluding  the  operation  in  the  course  of  one 
night,  and  the  forenoon  of  the  next  day,  although  called  upon 
during  that  time  by  the  police  to  know  what  made  such  a  Ismell 
in  the  street,  o  Dr.  Jackson  says  ^^  that  the  flesh  of  a  human 
body,  if  cut  up  into  small  pieces  and  boiled  in  potash,  might  be 
dissolved  in  two  or  three  hours.  Next  to  this,  the  best  substance 
used  in  dissolving  or  disposing  of  a  human  body,  would,  I  should 
think,  be  nitric  acid ;  and  the  difficulty  or  danger  attendant  upon 
its  use,  so  far  as  the  evolution  of  noxious  vapor  is  concerned, 
would  depend  upon  the  degree  of  heat  applied.  If  a  gentle  heat 
were  used,  very  little  nitrous  acid  would  be  given  ofiE ;  but  if  the 
acid  were  boiled  there  would  be  a  great  deal,  though  the  dissolu- 
tion of  the  body  would  be  most  rapid  at  a  boiling  temperature."  p 
It  is  clear  that  in  such  cases  the  corpus  delicti  may  be  proved 
circumstantially  or  inferentially.  q 

On  establishing  primd  fade  the  death  of  a  person,  by  identi- 
fication of  the  body,  the  burden  is  on  the  defendant  to  prove 
that  the  alleged  deceased  is  still  alive,  r 

§  748.  The  weight  of  authority  now  clearly  is  that,  in  cases  of 
alleged  infanticide,  it  shall  be  clearly  proved  that  the  child  had 

o  Bemis's  Report  of  Webster  case,  q  Ibid. ;  State  p.  Williams,  7  Jones 
69.  N.  C.  446. 

p  Bemis's  Report  of  Webster  case,        r  State  v,  Vincent,  24  Iowa,  760. 
75-76. 
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acquired  an  independent  circulation  and  existence,  and  it  is  not 
enough  that  it  had  breathed  in  the  course  of  its  birth ;  r^  and  a 
very  eminent  and  humane  American  judge  extended  the  same 
test,  though  with  questionable  propriety,  to  the  case  of  a  child 
some  months  old,  whom  the  mother,  during  an  attack  of  puer- 
peral fever,  had  thrown  out  of  the  window  of  a  steamboat.  8  If, 
however,  a  child  has  been  wholly  born,  and  is  alive,  it  is  not 
essential,  as  will  be  fully  shown  hereafter,  that  it  should  have 
breathed  at  the  time  it  was  killed ;  as  many  children  are  bom 
alive,  and  yet  do  not  breathe  for  some  time  after  birth,  t 

§  749.  In  trials  for  poisoning  it  should  be  observed  that  it  does 
not  necessarily  follow,  even  where  poison  has  been  administered, 
that  death  has  resulted  from  other  than  natural  causes,  u  The 
presence  of  poison  may  be  ascertained  by  the  symptoms  during 
life,  the  post-mortem  appearances,  the  moral  circumstances,  and 
by  far  the  most  decisive  and  satisfactory  evidence,  the  discovery 
by  chemical  means  of  the  existence  of  poison  in  the  body,  in  the 
matter  ejected  from  the  stomach,  or  in  the  food  or  drink  of  which 
the  sufferer  has  partaken,  t; 

§  750.  Suicide  and  accident  are  sometimes  artfully  suggested 
and  plausibly  urged  as  causes  of  death,  where  the  allegation  can- 
not receive  direct  contradiction  ;  and  in  such  cases  the  truth  can 
be  ascertained  only  by  a  comparison  of  all  the  attendant  circum- 
stances, some  of  which,  if  the  defence  be  false,  are  commonly 
found  to  be  irreconcilable  with  the  cause  assigned,  w  Yet  it  may 
be  that  the  supposed  corpus  delicti  is  the  result  of  accident  or 
carelessness.  Thus  a  respectable  man  was  convicted  and  exe- 
cuted, in  an  early  French  case,  on  the  strength  of  the  presump- 
tion that  he  alone  had  access  to  the  place  in  which  a  number 
oi  missing  articles  of  silver  had  been  found,  but  which  were 
afterwards  discovered  to  have  been  deposited  there  by  a  mag- 
pie, rr 

It  may,  in  conclusion,  be  regarded  as  settled  law,  that  although 
it  is  necessary,  in  a  case  of  murder,  that  there  should  be  evidence 

ri  Wills,  p.  205 ;  R.  v.  Poulton,  6  /  See  R.  r.  Brain,  6  Car.  &  Payne, 

Car.  &  Payne,  829.    See  post,  §  942 ;  2  860. 

Wh.  &  St.  Med.  Jur.  §  128.  u  Wills  on  Circam.  Et.  209. 

8  U.  S.  V.  Hewson,  7  Boston  Law  v  2  Wh.  &  St.  Med.  J.  §  321,  1022. 

Reporter,  861,  Story,  J. ;  though  see  to  Wills  on  Gircum.  Ev.   239 ;    2 

Cora.  17.  Harman,  4  Barr,  269.    Post,  Wh.  &  St  Med.  J.  §  717,  929,  958. 
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that  the  body  found  is  the  body  of  the  murdered  person,  the  evi- 
dence of  identity  may  be  inferential,  y 

3.  The  residt  mu%t  have  flowed  through  the  ordinary  agency  of 
natural  law8^from  the  guilty  purpose  of  the  defendant ;  and  must 
not  have  been  caused  by  the  interposition  of  an  independent  human 
wUl  not  acting  in  concert  tuith  the  defendant^  or  by  extraordinary 
casualties. 

§  751.  Conditions  distinguishable  from  causes.  —  Iron  is  dug 
from  a  mine  ;  is  melted  in  a  furnace  ;  is  shaped  in  a  factory  ;  is 
sold,  as  a  weapon,  by  a  tradesman  ;  is  used  to  inflict  a  fatal  blow 
by  an  assassin.  Now  the  mining,  the  melting,  the  shaping,  the 
selling,  are  all  conditions  of  the  murder,  without  which  it  could 
not,  in  the  line  in  which  it  was  efiEected,  have  taken  placie ;  but 
neither  of  these  acts  is  a  cause  of  the  murder,  unless  the  partic- 
ular act  was  done  in  concert  with  the  murderer,  to  aid  him  in 
effecting  his  purpose.  So  a  workman  places  on  the  roof  of  a 
house  a  tile  which  a  stranger  maliciously  tears  up  and  throws 
dovm  into  a  crowded  street,  killing  a  passer-by.  Now  the  tile 
was  a  condition  of  the  killing,  but  not  its  juridical  cause,  unless 
either  it  was  placed  so  negligently  on  the  roof  as  to  make  its  dis- 
lodgment  a  result  of  natural  laws,  or  the  stranger,  who  threw  it 
down,  acted  in  concert  with  the  workman.  So,  also,  where  the 
defendant  inflicts  on  the  deceased  a  slight  wound,  in  itself  not 
dangerous ;  which  wound,  by  the  maltreatment  of  a  physician, 
becomes  mortal.  If,  in  consequence  of  some  physical  idiosyncra- 
sies of  the  deceased,  the  wound,  which  in  ordinary  cases  would 
not  be  fatal,  produces  death,  then  the  defendant  is  chargeable 
with  the  homicide,  for  the  i-esult  flowed  from  the  defendant 
through  the  agency  of  natural  laws.  But  if  the  result  is  caused 
by  the  malpractice  of  the  physician,  the  wound  not  being  in  itself 
mortal,  and  the  physician  not  acting  in  concert  with  the  defend- 
ant, then  the  defendant  is  not  responsible,  for  the  wound,  though 
a  condition  of  the  killing,  is  not  its  juridical  cause,  z 

One  using  poison  exposed  by  another.  —  So  where  the  defend- 
ant places  poison  in  such  a  position  that  it  is  in  the  natural  course 
of  events  swallowed  by  the  deceased,  here  the  defendant  is  re- 
sponsible for  his  malice  or  negligence,  as  the  case  may  be.     But 

y  See  R.  o.  Cheverton,  2  F.  &  F.        z  See  post,  §  941. 
838. 
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he  is  not  responsible  for  the  acts  of  an  assassin,  who,  independ- 
ently of  him,  takes  and  administers  the  poison  to  the  deceased  ; 
for  here,  again,  though  the  preparing  of  the  poison  is  a  condition 
of  the  killing,  it  is  not  its  juridical  cause,  a 

An  eminent  German  jurist  b  has  stated  this  proposition  some- 
what differently.  A  man^  he  declares,  is  in  the  eye  of  the  law  the 
cause  of  a  phenomenon  when  he  is  the  condition  by  which  the  reffu^ 
lar  sequence  of  the  phenomena  of  human  life  is  changed.  This  he 
vindicates  by  an  appeal  to  one  of  the  examples  given  above. 
That  iron  should  be  shaped  into  weapons  is  an  indispensable  con- 
dition of  human  life :  and  so  of  the  manufacturing  and  sale  of 
weapons  ;  and  these  acts  fall  within  the  range  of  the  regular  phe- 
nomena of  human  life.  Hence  neither  the  miner  nor  the  manu- 
facturer, nor  the  merchant  is,  without  some  additional  element  in 
the  case,  cause  of  the  killing.  So  it  is  in  the  regular  course  of 
life  ihat  children  should  be  procreated.  But  the  parents  are  not 
the  cause,  but  the  condition  or  prerequisites  of  the  acts  of  the  chil- 
dren. The  roof-coverer,  who  regularly  fastens  a  tile  on  a  roof,  is 
not  the  cause  of  a  death  which  results  from  the  hurling  of  the  tile 
into  the  street  by  a  gust  of  wind.  Of  course  the  question  here 
hinges  •n  the  meaning  of  the  term  regular  sequence^  as  given  in 
the  definition  above.  By  Bar  the  term  is  made  generally  con- 
vei*tible  with  the  diliffentia  of  a  bornu  paterfamilias^  as  used  by 
the  civilians.  It  may  be  possible,  he  reminds  us,  that  a  greater 
measure  of  foresight  might  have  avoided  the  calamity.  This 
alone  does  not  involve  penal  responsibility  for  the  consequences. 
Life  necessitates  a  certain  amount  of  risk,  and  to  multiply  checks 
indefinitely  would  destroy  business  enterprise.  Negligence  (^culpa^ 
exists  only  when  there  is  a  neglect  of  precautions  which  can  be 
readily  applied,  or  which  are  judicious  when  viewed  in  their  re- 
lation to  the  undertaking  itself. 

It  has  been  said  that  if  an  act  which  will  produce  such  an  ui- 
jury  to  another  as  the  penal  law  will  redress,  is  done  by  the  de- 
fendant with  the  knowledge  that  it  will  produce  such  results,  then 
the  defendant  is  penally  responsible.  But  this,  to  follow  Bar's 
argument,  is  not  universally  true.  The  miner,  the  manufac- 
turer, and  the  merchant  may  regard  it  not  only  as  possible  but 

a  See  State  r.  Scates,  5  Jones  N.  C.  h  Bar,  die  Lehre  von  Cansalzu- 
420;  and  see  Com.  v,  Campbell,  7  sammenhange.  Leipzig,  IS 71,  p.  11. 
Allen,  541.  See  post,  {  1011. 
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probable  that  their  staples  may  be  used  for  guilty  purposes,  but 
neither  miner,  manufacturer,  or  merchant,  becomes  thereby  pe- 
nally responsible.  Even  a  high  probability  of  injury  does  not  in 
all  cases  confer  penal  responsibility.  A  side  man,  for  instance,  is 
suffering  from  a  disease  which  mill  cause  his  death  in  a  few  days, 
unless  he  submits  to  an  operation  which,  if  it  does  not  cure,  will 
cause  death  in  a  few  hours.  The  patient  is  incapable  of  express- 
ing his  will  as  to  the  operation.  The  operation  is  undertaken  by 
a  surgeon,  skilfully,  but  unsuccessfully.  The  patient  dies,  not  of 
the  disease,  but  of  the  operation.  The  surgeon  foresaw  that  it 
was  highly  probable  that  the  operation  would  not  succeed.  But 
he  is  nevertheless  to  be  regarded  as  irresponsible  when  we  assume 
that  his  conduct  was  in  conformity  with  the  rules  of  science  and 
the  maxims  of  prudent  life.  If  bold  operations  are  never  to  be 
attempted,  then  the  advance  of  surgery  is  impossible ;  and  it  is 
reasonable,  and  in  harmony  with  sound  rules  of  life,  that  a  few 
days  of  unconsciousness,  or  of  agonizing  pain,  should  be  risked 
for  even  a  faint  probability  of  recovery. 

Responsibilittf  of  organizers^  ^<?.,  of  business  enterprises.  —  So 
also  there  are  dangerous,  yet  at  the  same  time  necessary  business 
enterprises,  of  which  it  may  be  predicated  that  loss  of  kfe,  and 
that  not  merely  of  persons  voluntarily  engaging  in  such  risks, 
will  be  a  consequent.  Are  those  who  organize  and  manage  such 
enterprises  (e.  g.  gas-works,  railroads)  responsible  for  such  casu- 
alties ?  Certainly  not,  if  they  employ  capable  subalterns,  use 
suitable  material,  and  establish  adequate  rules  of  business,  e 

Mere  wish  to  damage  another  insufficient.  Responsibility  for  com- 
municating fires.  —  Even  a  mere  wish  to  damage  another,  fol- 
lowed by  damage  being  inflicted,  does  not  confer  responsibility, 
unless  there  be  a  causal  connection  between  the  wish  and  the 
damage.  A  man,  for  instance,  lights  a  fire  on  his  own  hearth, 
and  harbors,  at  the  same  time,  a  wish  that  a  sudden  eddy  of  wind 
may  lodge  a  spark  on  his  neighbor's  roof ;  yet  if  the  spark  really 
is  thus  carried,  and  the  neighbor's  house  catches  fire,  the  builder 
of  the  fire,  supposing  it  is  prudently  made  and  cared  for,  is  not 
responsible  for  the  damage,  d  Supposing,  however,  he  negli- 
gently sets  fire  to  his  own  chimney,  in  such  a  way  as,  in  the  ordi- 
nary sequence  of  events,  to  set  fire  to  his  neighbor's,  then  the  case 
is  otherwise,  for  he  is  responsible  for  all  the  natural  consequences 
c  See  post,  §  1006,  1011.  d  See  post,  §  1664. 
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of  his  negligence.  Or  suppose  the  fire  be  made  in  a  field.  If  in 
a  sequestered  spot,  and  in  a  quiet  day,  then  there  is  no  inculpatory 
n^ligence ;  otherwise,  on  a  windy  day,  when  buildings  are  so 
near  as  to  make  ignition  probable.  To  this  effect  is  the  Roman 
law.e 

'^  Si  quis  in  stipulam  suam  yel  spinam  comburendae  ejus  causa 
ignem  immiserit  et  ulterius  evagatus  et  progressus  ignis  alienam 
segetem  vel  vineam  laeserit,  requiramus,  num  imperitia  vel  neg- 
ligentia  id  accidit ;  nam  «  die  ventoso  id  fecit^  culpae  reu8  est ; 
nam  et  qui  occasionem  praestat,  damnum  fecisse  videtur."/ 


e  L.  30.  §  8.  D.  ad.  leg. ;  Aquil.  9,  2. 

/  See  post,  §  1660-4.  The  Anglo- 
American  cases  on  this  point  fail  in 
adequately  defining  what  negligence  is. 
Of  this  we  have  an  illustration  inHig- 
gins  V.  Dewey,  107  Mass.  494,  decided 
hy  the  supreme  court  of  Massachusetts 
in  1871.  In  this  case,  which  was  an 
action  for  tort,  the  evidence  was  that 
the  defendant,  for  the  purpose  of  de- 
stroying brush  on  his  own  land,  set  fire 
to  the  brush  within  six  feet  of  the  plain- 
tifTs  adjoining  land,  which  was  covered 
by  brush;  that  shortly  afterwards,  fire 
was  discovered  on  the  plaintiff's  land, 
some  sixteen  rods  distant ;  that  if  this 
fire  was  ignited  by  the  defendant's 
fire,  it  was  done  by  means  of  cinders 
carried  by  the  wind ;  tliat  the  ground 
was  very  dry,  and  there  was  at  the 
time  a  high  wind  blowing  from  the 
spot  where  the  fire  was  started  by 
the  defendant  to  that  where  it  was 
discovered  on  the  plaintiff's  land. 
There  was  a  verdict  for  the  plaintiff, 
and  on  writ  of  error,  Judge  Gray  dis- 
posed of  the  case  as  follows :  ^  A  man 
who  negligently  sets  fire  to  his  own 
land,  and  keeps  it  negligently,  is  lia- 
ble to  an  action  at  common  law  for 
any  injury  done  by  the  spreading  or 
communication  of  the  fire  directly 
from  his  own  land  to  the  property  of 
another,  whether  through  the  air  or 
along  the  ground,  and  whether  he  might 
or  not  have  reasonably  anticipated  the 


particular  manner  in  which  it  is  actv^ 
ally  communicated"  For  this  he  cites 
Tubervill  v.  Stamp,  1  Salk.  IS ;  Filli- 
ter  V.  Fhippard,  11  Q.  B.  347  ;  Perley 
V,  East.  R.  R.  Co.  98  Mass.  414.  But 
what  is  "negligently?"  The  test 
of  anticipatedness  is  here  properly 
rejected,  it  being  rightly  held  that  it 
is  no  defence  to  a  suit  for  negligence 
that  the  defendant  did  not  foresee  the 
mischievous  consequences  of  his  act. 
What  then  constitutes  such  negligence 
as  confers  such  responsibility  ?  The 
answer  is,  conduct  on  the  part  of  one 
man,  which,  though  devoid  of  malice 
on  his  partj  brings,  in  the  ordinary 
course  of  events,  and  through  th^  action 
of  natural  laws,  inj  wry  to  another.  The 
following  passage  from  Bar  (Die  Lehre 
von  Causalzusammenhange,  1871,  p. 
120),ttis  much  more  satisfactory:  "It 
is  the  practice  to  bum  stubble,  weeds, 
and  useless  brush;  and  this  practice 
is  not  made  illegal  by  the  possibility 
that  by  such  fire  another  man's  crop 
may  be  ignited.  But  such  possibility 
m^es  it  the  duty  of  every  one  who 
kindles  such  a  fire  to  watch  it  ade- 
quately, and  he  becomes  responsible  for 
the  consequences  if  he  kindle  the  fire 
during  a  gale.  If,  however,  after  his 
having  taken  all  due  precautions,  a 
sudden  gust  of  wind  springs  up,  which 
carries  a  spark  into  a  neighboring  field, 
then  the  gust  is  the  proxiuiate  cause, 
and  the  defendant  is   irresponsible." 
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Interpointton  of  independent^  self-determining  wills, — Of  course, 
when  the  human  will  comes  in  as  a  factor,  the  d^ree  of  certainty 
with  which  the  future  can  be  calculated  is  less  definite  than  when 
we  look  forward  to  a  sequence  of  merely  physical  laws.  When  the 
party  originating  an  illegal  plan  employs  others  as  accomplices  or 
agents,  then  he  becomes  accountable  for  their  guilty  acts  so  far 
as  these  are  within  the  scope  of  their  employment,  or  in  other 
words,  so  long  as  these  acts  are  within  the  probable  contempla- 
tion of  the  employer.  But  it  is  otherwise  in  regard  to  the  acts 
of  independent  parties  performed  on  the  object  of  the  crime 
without  his  concert.  Thus,  to  appeal  to  an  example  already 
given,  is  it  with  regard  to  a  death  produced  by  a  physician  at- 
tending a  wound  not  in  itself  dangerous.  So  it  is  also  when  the 
wounded  person  indulges  in  excesses  which  destroy  his  life,  or 
when  he  refuses  to  call  in  a  physician,  or  to  submit  to  any  dress- 
ing of  the  wound.  Or,  in  a  case  of  greater  complication,  the 
defendant  wounds  another  so  desperately  that  the  latter  can  only 
live  a  few  hours,  when  a  third  party  comes  in  and  kills  the 
wounded  man  by  a  blow  that  acts  instantaneously.  Who  is  the 
cause  of  the  death  ?  Certainly  the  last  assailant ;  for  the  par- 
ticular death  which  occurred  was  produced,  not  by  the  defendant, 
or  within  the  range  of  his  action,  but  by  the  interposition  of  a 
foreign  independent  will,  g  And  so  a  rioter  cannot  be  held  re- 
sponsible for  a  homicide  by  persons  engaged  in  suppressing  the 
riot.  A 

Applying  this  test,  we  may  be  able  to  determine  several  moot 
questions,  which  have  disturbed  not  only  Anglo-American  but 
German  courts.  Thus,  for«instance,  as  has  just  been  seen,  where 
the  deceased  or  his  physician,  wilfully  and  recklessly  adopts  a 
course  of  practice  which  makes  fatal  a  wound  originally  trifling, 
this  is  the  interposition  of  an  independent  foreign  will,  acting  as 
a  non-conductor  between  the  defendant  and  the  final  calamity, 
and  intercepting  his  responsibility. 

Death  caused  by  exposure  of  helpless  persons.  —  But  where 
the  defendant's  autonomy  is  extinguished,  and  his  death  results 

To  this  effect  \s  the  Roman  Law.    L.  so,  he  is  responsible;  if  not,  he  is  irre- 

80,  §  8.  4.    D.   ad  leg.   Aquil.   9.   2.  sponsible.     See  post,  §  1011. 
The  question  is,  is  the  damage  one  in        g  State  t;.  Scates,  5  Jones  N.  C.  420. 

the  regular  course  of  events  likely  to  Post,  §  941. 

follow  from  the  defendant's  act  ?    If        h  Com.  v.  Campbell,  7  Allen,  541. 
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from  natural  causes  of  which  his  helplessness  (such  helplessness 
being  caused  by  the  defendant)  is  the  condition,  the  law  is  other- 
wise. Of  this  we  have  illustrations  in  cases  where  the  deceased  is 
left  in  a  helpless  state  in  the  cold,  and  dies  from  cold  or  starva- 
tion, i  and  where  a  man  is  wounded  by  the  defendant  and  so 
exposed ,  and  where  a  mother  thus  exposes  an  infant  child  ;j  and 
as  in  a  case  hereafter  to  be  detailed,  where  a  fire  is  kindled  in 
sport  around  a  drunken  man,  into  which  he  subsequently  rolls 
and  is  so  burned  that  he  subsequently  died,  k 

Intervening  voluntary  miiconduct  of  others.  —  The  following 
cases,  reported  by  Bar,  in  the  able  treatise  already  referred  to, 
are  of  more  difiicult  solution.  The  defendant  left  a  loaded  gun 
in  a  place  where,  it  was  assumed,  damage  would  ensue  from  its 
negligent  or  ignorant  use.  A  stranger,  playing  with  the  gun, 
killed  inadvertently,  and  by  misadventure,  the  deceased.  By  the 
supreme  court  (Obertribunal)  of  Prussia  it  was  held  that  the 
defendant's  negligence  made  him  criminally  responsible  for  the 
death  of  the  deceased  ;  and  the  reason  given  was  that  a  person 
dealing  negligently  with  dangerous  mechanical  agencies  is  respon- 
sible for  all  the  consequences  which  might  be  reasonably  contem- 
plated as  the  result  of  such  negligence.  Now  if  this  is  limited  to 
merely  mechanical  or  natural  results,  the  statement  is  true.  If 
a  loaded  gun  is  placed  in  a  position  where  on  a  mere  touch  it  will 
be  likely  to  explode,  then  the  party  so  placing  it  is  liable  for  the 
consequences.  But  when  the  gun  is  loaded  in  the  usual  way, 
and  the  casualty  occurs  through  the  independent  voluntary  ac- 
tion of  a  stranger  taking  the  gun  from  its  resting  place  and  neg- 
ligently playing  with  it  in  a  different  position  and  aimed  in  a 
new  direction,  then  the  causal  connection  is  broken  by  this  inter- 
position of  an  independent,  self-determining  will.  If  the  decision 
above  given  be  correct,  then  there  would  be  no  limit  to  the  re- 
sponsibility which  a  single  act  of  negligence  would  bring.  A 
man,  for  instance,  who  owns  a  vicious  horse,  will  be  responsible 
if  he  does  not  exclude  the  possibility  of  trespassers  mounting  the 
horse  and  having  thereby  their  necks  broken.  A  host  who  places 
on  his  table  rich  but  indigestible  delicacies,  would  be  responsible 
for  an  apoplexy  incurred  by  one  of  his  guests  overeating  such 
delicacies.      The  manufacturer  of  such  delicacies  would   be  re- 

t  Nixon  V,  People,  2  Scammoa,  267.  k  Post,  §  1011,  1018. 

j  Post,  §942,  962,  1011. 
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sponsible  for  the  improvident  action  of  the  host.  No  adventurous 
enterprise,  no  matter  how  beneficial  to  society  ;  no  powerful  me- 
chanical agent,  could  be  put  in  motion  without  its  attaching  to 
its  originators  all  the  calamities  which  the  rash  advance  of  such 
enterprise,  or  the  imprudent  use  of  such  power,  might  generate. 
Another  objection  to  this  extension  of  such  responsibilities  is, 
that  it  would  be  in  the  power  of  any  subsequent  intruder  to 
throw  back  criminal  responsibility  on  the  original  projector  or 
oiganizer,  by  simply  carelessly  meddling  with  his  machinery. 
Thus,  for  instance,  a  mischief-maker  by  taking  up  and  recklessly 
using  a  loaded  gun,  could  bring  down  a  criminal  prosecution  on 
him  who  left  the  gun  exposed ;  and  so  a  trespasser,  maliciously 
tampering  with  machinery,  could  designedly  make  the  mill  owner 
responsible  if  it  be  shown  that  the  machinery  itself  was  not  so 
constructed  as  to  bar  all  such  casualties.  One  man's  malice  or 
mischief  would  thus  create  another  man's  guilt. 

But  to  the  rule  that  a  condition  ceases  to  be  a  cause  when 
there  is  interposed  an  independent  self-determining  will,  there 
are  several  qualifications. 

Accomplices,  —  If  the  second  agent  thus  interposed  be  an  ac- 
complice of  the  first,  the  first,  as  has  been  already  shown,  is  re- 
sponsible for  the  acts  of  the  second. 

Infants  and  persons  ignorantly  obeying  an  employer.  —  These 
may  be  likened  to  messengers  carrying  sealed  orders,  or  to  ex- 
pressmen carrying  packages.  A  man,  for  instance,  who  sends 
an  explosive  machine  by  express,  is  as  much  responsible  as  he 
who  sends  a  shell  through  a  mortar.  This,  indeed,  results  from 
the  very  nature  of  our  proposition,  which  treats  an  intermediate 
agency  as  diverting  responsibility  only  when  such  intermediate 
agency  is  self-determining. 

When  the  intermediate  agent  is  affected  by  fear.  —  It  is  under 
this  head  that  the  most  difficult  questions  arise.  A  horse,  for  in- 
stance, drawing  a  wagon  in  which  A.  is  sitting,  is  designedly  or 
negligently  frightened  by  B.,  and  A.  jumps  out,  in  his  alarm,  and 
breaks  his  neck.  Under  these  circumstances,  B.  is  responsible 
for  A.'s  death.  I 

An  interesting  case  of  this  character  is  reported  by  Bar  as  hav- 
ing been  decided  in  Saxony.  S.,  the  defendant,  was  employed  as 
a  watchman  to  an  engine  in  a  coal  mine,  his  office  being  to  super- 

/  See  post,  §  lOOS. 
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vise  the  machine  by  which  laborers  and  others  were  tiransported 
up  and  down  a  vertical  shaft.  His  duties  were  prescribed  by  ex- 
press rules  which  required  him  to  remain  at  his  post  until  the 
transport  box  reached  the  level  of  the  mouth  of  the  shaft,  so  that 
those  transported  in  it  could  safely  step  out  on  the  earth.  In- 
stead of  doing  this,  he  left  his  sta|^n,  so  that  the  transport  box 
shot  upwards  some  feet  above  the  mouth  of  the  shaft.  Two  men 
were  in  the  box.  One  of  them,  by  catching  the  fence  of  the 
platform  at  the  mouth  of  the  shaft,  succeeded  in  making  good  his 
escape.  The  other,  K.,  attempted  this,  but  instead  of  landing  on 
the  earth,  slipped,  and  fell  into  the  shaft,  at  whose  bottom  he  was 
dashed  to  pieces.  The  court  below  held  that  S.  was  not  responsi- 
ble for  K*'s  death,  because  K.'s  death  was  caused  by  his  own  act, 
breaking  the  causal  connection  between  S.'s  negligence  and  K.'s 
death.  This  ruling,  however,  was  reversed  by  the  supreme  court 
at  Dresden,  the  ground  being  that  K.  could  not  be  regarded  as  a 
free,  self -determining  agent ;  and  that  his  attempted  escape,  with 
the  calamity  that  ensued,  was  imputable  to  S.'s  negligence. 
A  similar  result,  in  an  analogous  case,  has  been  reached  in  Eng- 
land, m 

So,  also,  if  a  person  when  pursued  illegally,  under  reasona- 
ble apprehensions  of  danger,  casts  himself  into  a  river,  and  is 
drowned,  his  pursuer  is  chargeable  with  his  homicide,  n  But 
if  the  pursuit  be  legal,  then  the  pursuer  is  not  responsible  for 
the  deceased's  death,  o 

having  the  phenomenon  in  question  as 
its  effect  or  consequence    .... 

*<It  is  seldonii  if  ever,  between  a 
consequent  and  one  single  antecedent 
that  this  invariable  sequence  subsists. 
It  is  usually  between  a  consequent 
and  the  sum  of  several  antecedents; 
the  concurrence  of  all  of  them  being , 
requisite  to  produce,  that  is,  to  be 
certain  of  being  followed  by  the  con- 
sequent. In  such  cases  it  is  very  com- 
mon to  single  out  one  only  of  the 
antecedents  under  the  denomination 
of  cause,  calling  the  others  merely  con- 
ditions. Thus,  if  a  man  eats  of  a  par- 
ticular dish  and  dies  in  consequence, 
that  is,  would  not  have  died  if  he  had 
not  eaten  of  it,  people  would  be  apt 
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m  R.  V.  Williamson,  1  Cox  C.  C.  97. 
Post,  §  1008. 

fj  Post,  §  961-2;  R.  v.  Pitts,  1  Car. 
&  Marsh.  284.  A  similar  decision  was 
given  in  June,  1860,  by  the  supreme 
court  of  Prussia.    Bar,  u^  ^u/^ra,  p.  61. 

o  Post,  §  1030. 

Mr.  Mill's  exposition  of  causation  is 
as  follows:  "For  every  event  there 
exists  some  combination  of  objects  or 
events,  —  some  given  concurrence  of 
circumstances,  positive  and  negative, 
the  occurrence  of  which  will  always 
be  followed  by  that  phenomenon.  We 
may  not  have  found  out  what  this  con- 
currence of  circumstances  may  be;  but 
we  never  doubt  that  there  is  such  a 
one,  and  that  it  never  occurs  without 
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to  say  that  eating  of  that  dish  was  the 
cause  of  his  death.  There  needs  not, 
however,  be  any  invariable  connection 
between  the  eating  of  the  dish  and 
death ;  but  there  certainly  is,  amorip 
the  oircumstancefl  which  took  place, 
some  combination  or  other  upon  which 
death  is  invariably  consequent ;  as, 
for  instance,  the  act  of  eating  of  the 
dish,  combined  with  a  particular  bod- 
ily constitution,  a  particular  state  of 
present  health,  and  perhaps  even  a 
certain  state  of  the  atmosphere ;  the 
whole  of  which  curcumstances,  per- 
haps, constituted  in  this  particular 
case  the  conditions  of  the  phenome- 
non, or  in  other  words  the  set  of  ante- 
cedents which  determined  it,  and  but 
for  which  it  would  not  have  happened. 
The  real  cause  is  the  whole  of  these 
antecedents,  and  we  have,  philosoph- 
ically speaking,  no  right  to  give  the 
name  of  cause  to  one  of  them,  exclu- 
sively of  the  others.'*  Mill's  Logic 
(2d  ed.),  i.  398.    (London.) 

Mr.  Mill's  error  in  this,  as  in  so 
many  other  of  his  inductions,  is  in 
viewing  mechanical  and  moral  agencies 
as  precisely  alike,  and  as  equally  neces- 
sary. The  jurist  says :  "  We  must 
treat  the  human  will,  when  it  inter- 
rupts the  ordinary  course  of  nature, 
and  originates  a  new  sequence,  as  the 
cause  of  such  new  sequence."  On 
the  other  hand  the  positivist  says: 
<<  The  human  will  is  as  much  necessi- 
tated in  what  it  does  as  is  the  apple 
which  falls  to  the  ground  when  com- 
pelled to  do  so  by  the  law  of  gravita. 
tion."  But  the  jurist  replies :  "  We 
do  not  recognize  your  positive  and 
necessary  laws  as  binding  the  human 
will.  The  little  we  know  of  them  leads 
us  to  view  them  without  any  particu- 
lar respect.  We  know  that  sometimes 
we  have  to  call  men  who  are  experts 

702 


in  these  questions  into  court,  and  as 
sure  as  one  expert  testifies  in  matters 
psychological,  that  a  particular  law 
exists,  another  expert  comes  in  to  tes- 
tify to  just  the  opposite.  But  passing 
this,  we  beg  to  say  that  oitr  office  is  to 
educate  society  by  enforcing  obedience 
to  law ;  and  that  if  we  start  with  the 
axiom  that  men  are  free  agents,  and 
hence  responsible  for  their  acts,  we 
assign  to  man  a  far  higher  dignity, 
and  invite  him  to  a  far  nobler  future, 
and  stimulate  him  to  far  more  gener- 
ous efforts,  than  do  they  who  insist 
that  he  is  no  more  a  cause  of  what  he 
initiates  than  are  the  waves  that  beat 
on  the  shore,  or  the  leaves  that  drop 
from  the  tree.  But  be  this  as  it  may, 
all  human  society  will  dissolve  if  we 
do  not  recognize  the  human  will,  when 
it  moves  freely,  as  the  juridical  cause 
of  the  acts  which  result  from  its  inter- 
vention ;  and  if  we  do  not  single  it  out 
from  among  all  the  conditions  of  a 
phenomenon,  as  that  which  the  law  of 
the  land  treats  as  exclusively  respon- 
sible for  the  same." 

A  striking  exposition  of  the  fallacy 
of  Mr.  Mill's  theory  of  causation  will 
be  found  in  Bar's  very  able  treatise,  al- 
ready frequently  noticed,  "  Dik  Lehre 
vom  Causalzusammenhange,"  1871,  p. 
8.  Trendelenburg  (Logische  Unter- 
suchungen,  3d  ed.  ii.  p.  184)  refutes, 
though  from  a  distinct  stand-point,  the 
same  error,  —  an  error  which  not  only 
leads  to  a  paralyzing  disbelief  of  aU 
spontaneity  of  action,  human  or  di- 
vine, but  makes  all  antecedent  condi- 
tions, no  matter  how  remote,  the  cause 
of  every  phenomenon,  so  that  ulti- 
mately everything  becomes  the  cause 
of  everything  else.  The  student  will 
find,  also,  some  excellent  observations 
on  this  topic  in  Mr.  Bowlaiid  G.  Haz- 
ard's thoughtful  letters  on  "  Causation 
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IX.  ESTOPPEL. 


(a.)  By  record,  §    761  a. 

(5.)  By  consent  of  party  injured,  §  751  6. 

(1.)  Injuries  strictly  private,  §  751  c. 

(2.)  Unalienable  righto,  $  751  d. 


(3.)  Persons    capable   of    consenting,    § 
751/. 
(e.)  By  laches,  §  751  h. 
{d. )  By  connivance  or  trap,  §  751 1. 


(a.)  JEatoppel  by  Record, 

§  751  a.  Estoppel  may  exist  where  a  party,  in  a  criminal 
suit,  is  estopped  or  precluded  from  contesting  a  conclusion  estab- 
lished in  a  former  trial  to  which  he  was  a  party.  Thus,  after  a 
plea  in  abatement  found  in  his  favor,  he  is  estopped  from  deny- 
ing the  truthfulness  of  the  name  set  up  by  him  in  such  plea ; 
and  so  after  a  plea  in  bar  he  is  estopped  from  taking  exception 
to  matters  exclusively  subject  to  abatement.  |7  So,  after  waiving 
certain  rights  given  him  by  law,  he  is,  at  later  stages  of  the 
case  often  estopped  from  claiming  such  rights,  q  So,  also,  on  the 
trial  of  an  indictment  for  manslaughter,  the  record  of  a  convic- 
tion of  the  defendant  for  the  assault  which  caused  death  (the 
deceased  having  died  after  such  conviction),  is  conclusive  evi- 
dence that  the  assault  was  unjustifiable,  r  In  this  case  Wells, 
J.,  said :  "  The  former  conviction  for  assault  and  battery  is  not 
pleaded  as  a  bar  to  this  indictment.  As  the  death  occurred  after 
the  conviction,  the  offence  now  prosecuted  was  not  then  com- 
plete ;  and  was  not  capable  of  judicial  determination.  The  two 
offences  are  not  identical  in  law.  s  ^he  identity,  in  fact,  of  the 
assault  which  caused  the  death  with  that  which  was  the  subject 
of  the  former  conviction,  is  conceded.  The  record  was  therefore 
competent  to  prove  the  fact  of  such  conviction,  t  The  only  ques- 
tion is,  as  to  the  effect  of  that  judgment,  as  evidence,  upon  the 
issues  of  fact  raised  in  the  trial  of  this  case  for  manslaughter. 
The  court  below  ruled  that  it  established  conclusively  that  the 
assault  was  unjustifiable,  and  therefore  disproved  the  position  of 
the  defendant  in  this  case,  that  the  knife  was  used  in  self-defence. 
Upon  general  principles,  the  parties  being  the  same,  the  former 
.  judgment  must  be  held  to  have  established  all  the  facts  which 

and  Freedom  in  Willing."    Boston,  «  Com.  r.  Roby,  12  Pick.  496;  Com. 

1869.  V.  Catler,  9  Allen,  486 ;  see  also  R.  v, 

p  See  ante,  §  586-7.  Salvi,  10  Cox  C.  C.  481  n. 

q  Post,  §  2992.  t  Com.  r.  McRke,  3  Cush.  181. 

r  Com.    V.   £van9,    101    Mass.   25 
(1869). 
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were  inyolved  in  the  issue  then  tried,  and  essential  to  the  judg- 
ment rendered  upon  it.  The  conviction  for  assault  and  battery 
therefore  necessarily  excludes  all  justification  which  could  have 
been  set  up  under  the  general  issue  of  not  guilty.  The  facts  of 
the  assault  remain  the  same ;  and  whatever  would  sustain  the 
ground  of  self-defence,  now  relied  upon,  would  have  been  a  com- 
plete defence  to  the  former  prosecution.  The  verdict  *and  judg- 
ment in  that  case  were  therefore  rightly  held  to  be  a  conclusive 
answer  to  the  attempt  at  justification  made  in  this  case."  u 

So,  once  more,  a  defendant,  after  having  had  an  indictment 
quashed  on  his  motion,  on  account  of  its  defectiveness,  is  estopped 
from  afterwards  maintaining  that  it  was  not  so  defective ;  v  after 
moving  for  a  new  trial  on  ground  of  erroneous  ruling  by  the 
judge,  is  estopped  from  asserting  that  he  was  in  jeopardy  in  the 
first  trial ;  w  after  having  acquiesced  in  the  reception  of  evidence 
without  taking  exception,  is  estopped  from  afterwards  disputing 
the  admissibility  of  such  evidence ;  x  after  waiving  a  preliminary 
examination,  is  estopped  from  setting  up  as  a  blot  the  want  of 
such  examination  ;t/  and,  in  certain  jurisdictions,  after  consenting 
to  certain  indulgences  to  the  jury  during  trial,  is  estopped  from 
afterwards  objecting  to  such  indulgences,  z  On  the  same  reason- 
ing, after  a  conviction  of  a  defendant  of  a  minor  offence  inclosed 
in  a  major,  on  a  trial  in  which  the  defendant  could  have  been 
convicted  of  the  major,  the  defendant  is  virtually  acquitted  of  the 
major,  and  the  prosecution  is  estopped  by  the  record  from  subse- 
quently trying  the  defendant  for  the  major,  a  The  defendant, 
however,  must  have  been  competent  to  act  in  the  way  which  the 
alleged  estoppel  assumes.  If  he  be  not,  the  estoppel  does  not 
operate.  Thus  on  an  indictment  against  an  infant  for  obtaining 
goods  by  falsely  pretending  he  was  of  full  age,  a  plea  of  infancy 
in  an  action  brought  against  him  is  not  admissible,  he,  being  an 
infant,  not  being  capable  of  binding  himself  by  such  plea,  b 

(J.)   Constructive  Estoppel  by  Consent  of  the  Party  injured. 
§  751  6.   That  such  an  estoppel  may  be  worked  in  injuries 

ti  Com.  V.  Austin,  97  Mass.  595.  x  Post,  §  S257. 

V  Joy  V.  State,  14  Ind.  139.  y  Post,  §  3175. 

V)  Sutcliffe  V.  State,  18  Ohio  469;  z  Post,  §  3175. 

People  tf.  dwell,  28  Cal.  456.     See  a  Ante,  §  550,  563  a. 

post,  §  3248.  6  R.  u.  Stone,  1  F.  &  F.  311. 
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purely  private,  there  can  be  no  doubt.  Volenti  not  fit  injuria^ 
is  a  maxim  known  both  to  the  Roman  and  the  English  law,  and 
in  all  prosecutions  in  which  the  injury  is  one  purely  private,  and 
is  inflicted  on  the  alienable  as  distinguished  from  the  unaliena- 
ble rights  of  the  party  injured,  the  maxim  is  recognized  by  all 
modem  jurisprudences  as  good.  Of  this  we  will  have  frequent 
illustrations  in  the  following  pages.  Thus  consent  by  an  owner 
to  the  taking  of  goods  is  a  defence  to  a  prosecution  for  larceny  \y 
consent  to  entrance  in  a  house  is  a  defence  to  a  prosecution  for 
burglary; 2  consent  to  an  assault, not  connected  with  a  breach 
of  public  order,  is  a  defence  to  a  prosecution  for  assault,  a  But 
it  is  to  be  remembered  that  this  proposition  is  by  its  very  terms 
limited  to  injuries  strictly  private,  and  to  those  which  concern 
the  merely  alienable  rights  of  the  party  injured. 

§  751  <?.  (1.)  A%  to  ir^'uries  not  strictly  private.  —  Any  injury 
conmiitted  in  such  a  way  as  to  be  a  breach  of  the  public  peace 
can  be  prosecuted  in  defiance  of  the  consent  of  the  party  immedi- 
ately injured.  Prize  fighters,  for  instance,  may  agree  *to  beat 
each  other,  and  if  this  is  done  in  private,  and  death  does  not 
ensue,  no  prosecution  lies ;  but  it  is  otherwise  when  the  fighting 
is  public,  so  as  to  provoke  to  a  breach  of  the  peace,  and  to  work 
public  demoralization.  Consent  cannot  cure  duels,  or  incest,  or 
seduction,  or  adultery,  or  the  maiming  of  another  so  as  to  render 
him  unfit  for  public  service,  or  such  operations  on  women  as  pre- 
vent them  from  having  children,  or  (when  this  is  by  statute 
indictable),  profligate  dealings  with  minors.  The  reason  is  that 
parties  cannot  by  consent  cancel  a  public  law  necessary  to  the 
safety  and  morality  of  the  state.  Jus  publicum  privatorum  volun- 
tate  mutari  nequit.  b 

§  751  d.  (2.)  As  to  rights  which  are  unalienable.  —  The  dis- 
tinction between  alienable  and  unalienable  rights  is  asserted  in 
the  Declaration  of  Independence,  and  in  the  Bill  of  Rights  of 
most  of  the  United  States.  Unalienable  rights  as  thus  generally 
defined  are  life,  liberty,  and  the  pursuit  of  happiness.  The  dis- 
tinction, however,  is  not  modem ;  it  lies  at  the  basis  of  the  penal 
sections  of  the  canon  law,  and  from  that  law  is  more  or  less  fully 
absorbed  into  the  common  law  of  continental  Europe.' 

y  Post,  §  1779,  1802  a.  6  See  Berner's  Lehrbuch  des  Straf- 

z  Post,  §  1540.  recht's  (1871),  132. 
a  Post,  §  1156  &,  1262. 
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lAfe  is  the  fiist  of  these  unalienable  prerogatives.  Thus,  a 
man  who  kills  another  with  the  latter's  consent  is  guilty  of  homi- 
cide. Although  some  of  the  jurists  of  the  stoical  school  here  ar- 
gued in  the  n^ative,  the  afibmative  was  determined  under  the 
Justinian  Code ;  and  by  the  English  common  law  the  criminality 
of  such  an  act  is  regarded  as  such,  that  the  consent  ot  the  party 
slain  does  not  even  lower  the  degree.  And  this  rule  exists  not 
only  in  cases  where  there  is  malice,  but  where  no  malice  exists,  as 
in  agreements  for  concurrent  suicides,  c  Yet  we  may  readily  con- 
ceive of  cases  where  the  degree  of  guilt  would  be  greatly  reduced. 
A  physician,  at  the  request  of  a  dying  man  suffering  intolerable 
agonies,  may  from  humane  motives  precipitate  death ;  or  a  sol- 
dier on  the  battle-field,  under  the  same  motives,  and  after  urgent 
appeals,  may  with  intense  agony  on  his  own  part,  yet  from  the 
same  humane  motives,  take  the  same  course  as  to  a  dying  com- 
rade. Yet  even  here  the  maxim  volefnti  non  fit  ifijuria  cannot  be 
applied.  There  can  be  nothing  to  bar  a  verdict  of  guilty.  That 
verdict,  however,  would  be  for  the  lowest  form  of  voluntary 
manslaughter,  and  could  properly  be  followed  by  executive 
pardon. 

We  may  therefore  justly  argue  that  if  life  be  an  unalienable 
prerogative,  then  taking  it  by  self  is  a  public  wrong,  and  those 
who  are  accessaries  to  this  public  wrong  cannot  plead  in  defence 
the  suicide's  consent,  d 

§  751  e.  Deprivation  of  liberty^  no  matter  on  what  pretext, 
rests  on  the  same  principles.  No  man  has  a  right  to  take  away 
another's  liberty,  even  though  witib  consent,  except  by  process  of 
law.  And  the  reason  is  that  liberty  in-  an  unalienable  prerc^a- 
tive  of  which  no  man  can  divest  himself,  and  of  which  any 
divestiture  is  null,  e    Undoubtedly  this  in  one  relaticm  conflicts 

c  See  post,  §  968.  the  defendant  had  agreed  in  irriting 

d  See  post,  §  963-4.  not  to  bring  a  writ  of  error,  and  where 

e  Of  this   we  have   a  remarkable  a  motion  to  quash  the -writ  was  on 

illustration  in  a  Pennsylvania  case,  in  this  ground  made.      But  Hlghman, 

1826,  in  which  it  was  held  that  an  C.  J.,  in  relusing  the  motion,  said : 

agreement  not  to  bring  a  writ  of  error  **  What  consideration  can  a  man  have 

in  a  criminal  case,  especially  one  of  received,  adequate  to  imprisonment 

high  degree,  does  not  estop  the  de-  at  hard  labor  for  life  ?    Itis  going  but 

fendant  from  bringing  such  writ  The  one  step  further  to  make  an  agree- 

question  arose  afUr  a  conviction  of  ment  to  be  hanged.     I  presume  no 

burglary,  where  it  was  alleged  that  one  would  be  hardy  enough  to  aak  the 
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with  the  attitude  once  assumed  by  Anglo-American  courts, 
when  maintaining  that  the  slave  trade  was  not  piracy  by  the 
law  of  nations.  But  the  abolition  of  slavery  in  the  United 
States,  and  the  civil  rights  amendments  and  enactments  that 
followed,  relieve  the  courts  in  this  country  from  tibe  pressure  of 
the  precedents  referred  to,  and  restore  the  old  doctrine  of  unalien- 
ability  of  liberty.  It  is  true  that  cases  of  this  class  are  not  very 
likely  to  arise.  But  should  it  appear  that  incarcerations  are 
effected,  even  by  consent,  by  ecclesiastical  or  medical  authority, 
of  persons  whose  liberty  is  thus  wrongfully  destroyed,  the  fact 
of  consent  could  not,  if  the  doctrine  here  advanced  be  correct,  be 
used  as  a  defence,  when  such  party  seeks  Irelease.  And  a  fortiori 
would  it  be  no  defence  to  an  indictment  for  kidnapping  Africans, 
that  the  Africans  consented  to  be  kidnapped./ 

§  751/.  (3.)  Persons  capable  of  consenting,  —  It  need  scarcely 
be  added  that  even  in  those  cases  of  purely  private  wrongs  to 
which  the  maxim  volenti  non  fit  injuria  applies,  the  party  injured 
must  be  capable  of  giving  consent.  Thus  consent  by  insane  per- 
sons, and  young  children,  is  no  bar.  In  cases  of  rape  this  has 
been  frequently  adjudicated;^  and  the  same  reasoning  would 
hold  good  in  cases  of  larceny  and  assault.  Thus  consent  would 
be  no  defence  to  an  indictment  for  larceny  from  or  assault  upon 
an  insane  person,  or  a  person  in  a  state  of  unconsciousness  of  the 
meaning  of  the  guilty  act.  And  so  also  acquiescence  extorted  by 
fear  or  fraud  is  no  defence,  h 

§  751  g.  In  November,  1872,  the  question  of  consent,  as  af- 
fected by  ignorance  of  the  act,  came  before  Kelly,  C.  J.,  Martin, 
B.,  Brett,  Grove,  and  Quain,  J.  J.,  on  a  crown  case  reserved  in 
which  the  defendant  was  charged  with  an  indecent  assault  upon 
two  boys,  of  eight  years  old.  "  The  boys  were  not  asked  by  the 
counsel  on  either  side  if  it"  (the  act,  which  consisted  in  his  play- 
ing with  their  private  parts,  and  then  throwing  them  on  their 
backs  and  laying  on  them,  &c.)  ^^  was  done  against  their  will  or 

court  to  enforce  such  an  agreement,  v.  People,  1  Hill  N.  Y.  851.    In  Com. 

yet  tihe  principle  is,  in  both  cases,  the  v.  Bnrke,  105  Mass.  876,  the  court 

same."    Smith  v.  Com.  14  S.  &  R.  70.  held   that    ''  without  her  consent," 

/  See  State  v.  Weaver,  Busbee,  9,  and   **  against  her  will,"  were  con- 

contra;  a  decision  which  cannot  now  yertible  terms;  and  hence  that  carnal 

be  sustained.  knowledge  of  a  woman  unconscious 

g  See  post,  §  1156  5;  R.  v.  Beid,  with  drink  was  rape. 
2  C.  &  K.  957 ;  1  Den.  C.  C.  877;  Hays        A  Post,  §  1142, 1697, 1702. 
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with  their  consent,"  but  they  stated  that  they  did  not  know  what 
the  defendant  was  going  to  do  to  them  when  he  took  them  into 
the  field  and  placed  them  on  his  lap  and  laid  them  on  the  ground. 
The  defendant  haying  been  convicted,  Kelly,  C.  B.  said,  ^'  I  am  of 
opinion  that  the  conviction  should  be  affirmed.  There  being  no 
actual  consent,  and  on  the  other  hand  no  actual  fraud  to  induce 
consent,  I  think  that  where  a  child  submits  to  an  act  of  this  kind 
in  ignorance,  the  offence  is  similar  to  that  perpetrated  by  a  man 
who  has  connection  with  a  woman  while  asleep."  ^^  In  the  pres- 
ent case  the  acts  were  done  to  children,  and  they  were  uncon- 
scious of  the  nature  of  the  acts  which  the  prisoner  did  or  was 
about  to  do,  and  were  therefore  not  in  a  condition  to  exercise  their 
wills  one  way  or  the  other,  and  I  think  that  the  acts  done  by  the 
prisoner  amounted  to  an  assault."  t 

((?.)  Estoppel  by  Laches. 

§  751  A.  So  there  may  be  a  constructive  estoppel  of  a  pros- 
ecution of  forgery  by  proof  of  laches  on  the  prosecutor's  part  in 
permitting  the  defendant  to  sign  for  him  his  name  \l  and  so  in 
larceny,  by  proof  that  the  prosecutor  intrusted  the  property 
stolen  to  the  bailee,  m 

(rf.)  Estoppel  by  Connivance  or  Trap. 

§  751  i.  A  trap  laid  by  which  the  defendant,  previously  in- 
tending the  offence,  is  tempted  to  its  inopportune  commission, 
is  no  defence,  n 

The  first  point  of  distinctic«  is  this :  did  or  did  not  the  pros- 
ecutor, in  setting  the  trap,  waive  his  legal  rights  ?    If  he  did, 

1  R.  i;.  Lock,  27  Law  T.  N.  S.  661 ;  Pariah,  8  C.  &  P.  94 ;  R.  v.  Beard,  8 

12  Cox  C.  C.  244 ;  post,  §  1141.    The  C.  &  P.  148. 

report  m  Law  Rep.  2  C.  C.  R.  12,  is  m  R.  v.  Wilkinson,  R.  &  R.  C.  C.  470. 

more    brief,   and   closes   as  follows :  n  As  to  uttering  counterfeit  money, 

"And  though  there  was  submission  see  R.  v.  Holden,  R.  &   R.  154;  2 

on  the  part  of  the  children,  I  do  not  Taunt.  334 ;  as  to  opening  door  by 

think  there  was  any  consent;  for  they  servant  in  order  to  entrap  a  buivlar, 

were  so  wholly  ignorant  of  the  na-  see  post,  §  1540, 1545.    As  to  putting 

ture  of  the  act  done  as  to  be  incapa-  marked  money  in  the  way  of  a  ser- 

ble  of  exercising  their  wills  one  way  vant  suspected  of  stealing,  and  then 

or  the  other."    See  R.  t;.  Bennett,  4  fixing  the  stealing  on  him  by  identi- 

F.  &  F.  1105;  R.  v.  Case,  5  Cox  C.  C.  fying  the  marked  money  in  his  posses- 

227;  1  Den.  C.C.  580.    Post,  §  11566.  sion,  see  post,  §  1859,  1936;  and  see 

/  R.  V.  Forbes,  7  C.  &  P.  224 ;  R.  i;.  also  R.  v.  Ady,  7  C.  &  P.  140. 
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the  prosecution  falls.  Thus  if  he  surrendered  his  property  in  the 
goods  which  were  taken  from  him,  he  cannot  maintain  larceny ; 
if  he  left  his  house  door  open,  he  cannot  maintain  burglary ;  if  he 
implicitly  permitted  the  defendant  to  write  his  name,  he  cannot 
maintain  f orgeiy ;  if  he  consented  to  be  robbed  in  order  to  pros- 
ecute the  robber,  he  cannot  maintain  robbery.  ;o  but  if  on  the 
other  hand  he  simply  left  marked  property  in  such  a  position 
that  if  stolen  it  could  be  identified ;  or  if,  while  keeping  his  door 
fastened,  he  put  out  the  lights,  and  collected  a  party  of  armed 
friends  to  seize  the  expected  burglar ;  or  if  he  sent  a  detective, 
under  disguise  of  an  accomplice,  to  obtain  counterfeit  money 
from  the  counterfeiter ;  here  the  existence  of  these  traps  form  no 
defence. 

Secondly,  did  the  prosecutor  inveigle  the  defendant  to  the 
commission  of  the  offence  ?  This,  in  cases  in  which,  as  in  rape 
and  larceny,  the  act,  to  be  indictable,  must  be  against  the  prose- 
cutor's will,  brings  up  the  question  heretofore  discussed,  whether 
the  prosecutor,  by  such  inveigling,  consented  to  the  act.  If  so, 
these  particular  forms  of  prosecutions  cannot  be  maintained. 
But  when  the  offence  is  against  the  public^  and  is  independent 
of  the  question  of  the  prosecutor's  consent,  as  in  riot,  treason, 
nuisance,  &c.,  then  although  the  inveigler  may  make  himself 
criminally  responsible  (in  felonies  as  accessary  before  the  fact,  in 
misdemeanors  as  principal),  yet  this  does  not  relieve  the  person 
inveigled  from  penal  responsibility.  The  question  of  inveigle- 
ment goes  not  to  the  fact  of  guilt,  but  to  the  degree  of  punish- 
ment. , 

§  751  y.  Burden  an  defence,  —  As  a  rule,  the  burden  of 
setting  up  an  estoppel  by  consent,  as  a  defence,  is  on  the  de- 
fendant, p 

0  EL  V.  Fuller,  R.  &  R.  408.  Post,  p  State  v,  Whittier,  21  Me.  841 ; 
§  1700,  1702.  Welsh  v.  State,  11  Texas,  868. 
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4  Ihfakts,  §  766. 


1.  Idiots  and  Lunatics. 

§  752.  It  was  once  thought  that  an  idiot  is  inadmissible ;  I 
and  so  of  a  lunatic,  m  It  is  now  settled,  however,  that  in  all 
cases  either  lunatic  or  idiot  may  be  received,  if  in  the  discre- 
tion of  the  court  he  appears  to  have  sufficient  understanding  to 
apprehend  the  obligation  of  an  oath,  and  to  be  capable  of  giving 
a  correct  answer  to  the  questions  put.  n  The  question  of  compe- 
tency is  to  be  determined  by  the  judge  trying  the  case,  upon 
the  examination  of  the  witness  himself,  or  upon  the  testimony 
of  third  persons,  o 


I  Co.  Litt  6  b;  Giib.  £v.  144. 

m  Ibid.;  see  Armstrong  v,  Tim- 
mons,  8  Harring.  842 ;  Evans  v,  Hit^ 
tich,  7  Wheaton,  458 ;  Robinson  v. 
Dana,  16  Ver.  474. 

n  R.  V.  Hill,  5  Cox  C.  C.  259 ;  2 
Ben.  C.  C.  254;  5  £ng.  Law  &  £q. 
547  ;  Campbell  v.  State,  23  Alab.  44 ; 
Holcomb  V.  Holcomb,  28  Conn.  177 ; 
Fennel  v.  Tait,  1  C.  M.  &  R.  584 ; 
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8  D.  P.  C.  161 ;  Spittal  v.  Walton,  40 
L.  J.  (N.  S.)  Chanc  868 ;  Com.  &.  Rey- 
nolds, cited  10  Allen,  64 ;  Kendall  tr. 
May,  10  Allen,  59 ;  see  Livingston  v. 
Kiersted,  10  Jobns.  362 ;  1  W.  &  S. 
Med.  Jur.  §  242,  for  other  cases,  and 
see  an  able  note  in  2  Heard's  Lead. 
Ca8.20. 

o  EL  V.  mil,  5  Cox  C.  C.  259 ;  2 
Den.  C.  C.  254 ;  5  £ng.  Law  &  £q.  547. 
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[§  768. 


2.  Intoxicated  and  Etherized  Persons. 

§  753.  Intoxication,  when  established  to  the  satisfaction  of  the 
court,  which  may  be  done  by  their  own  inspection,  is  a  ground 
of  exclusion.  j7  It  would  seem,  however,  that  where  the  issue  re- 
quires it,  the  court  will  adjourn  the  case  so  as  to  enable  the  tes- 
timony of  the  witness  to  be  secured. 

The  credibility  of  a  person  who  was  intoxicated  at  the  time 
of  the  occurrence  is  for  the  jury  ;  and  so  of  persons  who  at  such 
period  were  under  ihe  influence  of  ether,  ^^  or  who  were  asleep.^ 


In  tliis  case,  a  lunatic  patient,  who  had 
been  in  confinement  in  a  lunatic  asy- 
lum, and  who  labored  under  the  delu- 
sion, both  at  the  time  of  the  transaction 
and  of  the  trial,  that  he  was  possessed 
hy  20,000  spirits,  but  whom  the  medical 
witness  believed  to  be  capable  of  giv- 
ing an  account  of  any  transaction  that 
happened  before  his  eyes,  and  who 
appeared  to  understand  the  obligation 
of  an  oath,  and  to  believe  in  future 
rewards  and  punishments,  was  called 
as  a  witness  on  a  trial  for  manslaugh- 
ter :  It  was  held,  that  his  testimony 
was  properly  received  in  evidence; 
and  that  where  a  person  under  an  in- 
sane delusion  is  called  as  a  witness,  it 
is  for  the  judge,  at  the  time,  to  say 
whether  he  is  competent  to  be  a  wit- 
ness, and  it  is  for  the  jury  to  judge  of 
the  credit  that  is  to  be  given  to  his 
testimony.  If  upon  his  examination 
upon  the  voir  dire^  he  exhibits  a 
knowledge  of  the  religious  nature  of 
an  oath,  it  is  a  ground  of  his  admia> 
sion.  Ibid.  In  Vermont  the  right  to 
examine  him  on  voir  dire  has  been 
refused  ;  Robertson  r.  Dana,  16  Yt 
474;  but  this  cannot  be  sustained. 
As  to  nature  of  testimony  to  prove 
insanity,  see  ante,  §  .51-2-8-4,  5,  &c. 
If  the  judge  has  admitted  a  witness 
to  give  evidence,  but  upon  proof  of 
subsequent  facts  affecting  the  capacity 
of  the  witness  and  of  observations  of 
his  subsequent  demeanor,  the  judge 


changes  his  opinion  as  to  his  compe- 
tency, the  judge  may  stop  the  exami- 
nation of  the  witness,  strike  his  evi- 
dence out  of  the  notes,  and  direct  the 
jury  to  consider  the  case  exclusively 
with  refer^ce  to  the  evidence  of  the 
other  witnesses.  B.  v.  Whitehead,  1 
L.  R.  C.  C.  83;  S5  L.  J.  M.  C.  186; 
14  W.  R.  677. 

p  Hartford  v.  Palmer,  16  Johns. 
148 ;  Gould  V.  Crawford,  2  Barr,  89  ; 
State  V,  Underwood,  6  Iredell,  96. 

p^  1  Wh.  &  St  Med.  Jur.  §  245  ;  2 
Ibid.  §  245,  268-9. 

p^  1  YHi.  &  St  Med.  Jur.  §  789. 
An  instance  of  the  renewal  in  sleep 
of  an  impression  of  memory,  calling 
up  an  apparition  to  enforce  it  (it  is 
the  impression  which  causes  the  appa- 
rition, not  the  apparition  which  con- 
veys the  impression),  occurred  near 
Bath  half  a  century  ago,  and  is  re- 
lated by  Miss  Cobbe,  in  an  article  on 
"  Unconscious  Cerebration,"  in  the 
number  of  Macmillan's  Magazine,  for 
Feb.  1878.  Sir  John  Miller,  a  very  > 
wealthy  gentleman,  died,  leaving  no 
children.  His  widow  had  always  xm- 
derstood  that  she  was  to  have  the  use 
of  his  house  for  her  life,  with  a  very 
large  jointure;  but  no  will  making 
such  a  provision  could  be  found  after 
his  death.  The  heir-at-law,  a  distant 
connection,  naturally  claimed  his 
lights,  but  kindly  allowed  Lady  Mil- 
ler to  remain  six  months  in  the  house 
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8.  Deaf  and  Dumb  Persons. 

§  754.  A  person  who  is  de(tf  and  dumb  merely,  is  not  incom- 
petent if  otherwise  capable ;  and  he  may  be  examined  through 
the  medium  of  a  sworn  interpreter  who  understands  his  signs,  q 
If,  however,  he  be  able  to  express  himself  more  clearly  in  writ- 
ing, that  medium  will  be  required  as  the  most  accurate  and  the 
most  satisfactory,  r  He  should  be  examined  through  tibe  me- 
dium he  can  best  understand,  r^ 

4.  Ii\fants. 

§  755.  An  infant  of  any  age  may  be  a  witness,  provided  such 
infant  appear  sufficiently  to  understand  the  nature  and  moral 
obligation  of  an  oath;  for  competency  is  held  to  depend  not 
upon  age,  but  unders^ding.  s    In  this  country,  the  testimony 

to  complete  her  search  for  the  missing 
papers.  The  six  months  drew  at  last 
to  a  close,  and  the  poor  widow  had 
spent  fruitless  days  and  weeks  in  ex- 
amining every  possible  place  of  depos- 
it for  the  lost  document,  till  at  last  she 
came  to  the  conclusion  that  her  mem- 
ory must  have  deceived  her,  and  that 
her  husband  could  have  made  no  such 
promise,  as  she  supposed,  or  have  neg- 
lected to  fulfil  it,  had  he  made  one. 

The  very  last  day  of  the  tenure  of 
the  house  had  just  dawned,  when,  in 
the  gray  of  the  morning,  Lady  Miller 
drove  up  to  the  door  of  her  man  of 
business  in  Bath,  and  rushed  excited- 
ly to  his  bedroom  door,  calling  out, 
<^  Come  to  me !  I  have  seen  Sir  John ! 
There  is  a  will."  The  lawyer  hast- 
ened to  accompany  her  to  her  house. 
All  she  could  tell  him  was  that  her 
deceased  husband  had  appeared  to  her 
in  the  night,  standing  by  her  bedside, 
and  had  said  solemnly,  <<  There  is  a 
will."  Where  it  was,  remained  as 
uncertain  as  before.  Once  more  the 
house  was  searched  in  vain,  from  cel- 
lar to  loft,  till  finally,  wearied  and  in 
despair,  the  lady  and  her  friend  found 
themselves  in  a  garret  at  the  top  of 
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the  house.  *<It  is  all  over,"  Lady 
Miller  said :  **  I  give  it  up ;  my  hus- 
band deceived  me,  and  I  am  ruined  1 " 
At  that  moment  she  looked  at  the 
table  over  which  she  was  leaning  and 
weeping.  ^  This  table  was  in  his 
study  once.  Let  us  examine  it.** 
They  looked,  and  the  missing  will, 
duly  signed  and  sealed,  was  within  it, 
and  the  widow  was  rich  to  the  end  of 
her  days.  It  needs  no  conjuror,  to  ex- 
plain how  her  anxiety  called  up  the 
myth  of  Sir  John  Miller's  apparition, 
and  made  him  say  precisely  what  he 
had  once  before  really  said  to  her,  but 
of  which  the  memory  had  waxed  faint. 

9  R.  v.  Ruston,  1  Leach,  408  ;  R.  v. 
Wade,  1  Mood.  C.  C.  86 ;  Snyder  t;. 
Nations,  5  Blackf .  295  ;  Com.  t^.  Hill, 
14  Mass.  207 ;  State  v.  De  Wolf,  8 
Connect.  93;  People  v.  McGee,  1 
Denio,  19;  see  1  Wh.  &  Stills  Med. 
Jur.  §  95,  461. 

r  Morrison  v.  Leonard,  3  C  &  P.  127. 

r*  Ibid. 

«  R.  V.  Powell,  1  Leach,  110;  R. 
V,  Brasier,  Ibid.  199 ;  R.  v.  WilHams, 
7  C.  &  P.  320 ;  2  Hale,  278,  284 ;  R. 
V.  Travers,  2  Str.  700 ;  1  Greenl.  on 
£v.  §  366 ;  State  v.  De  Wolf,  8  Conn. 
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of  an  infant  of  seven  years,  corroborated  by  circumstances,  has 
been  held  sufficient  to  justify  a  eonyiction  of  a  capital  offence. 
The  credibility  of  such  witness  is  properly  left  to  the  jury,  f 
But  in  several  instances  the  evidence  of  a  child  of  four  years 
has  been  rejected,  te  Where,  on  an  indictment  for  rape,  a 
child  offered  as  a  witness  is  of  sufficient  age,  though  weak  under- 
standing, but  is  unable  to  talk,  and  can  communicate  and  re- 
ceive ideas  only  by  signs,  she  may  be  sworn  as  a  witness,  and 
examined  through  the  medium  of  a  person  who  can  under- 
stand her,  who  is  to  be  sworn  to  interpret  between  her  and  the 
court  and  jury,  v 

The  question  of  admissibility  is  of  course  to  be  referred  to  the 
discretion  of  the  court,  t;^ 

"  If  the  child,  of  how  tender  age  soever,"  says  Mr.  Justice 
Talfourd,M>  "comprehends  the  difference  between  truth  and 
falsehood,  and  believes  that  falsehood  is  a  crime,  and  will  be 
punished  by  Grod  in  a  future  state,  he  may  be  sworn  and  exam- 
ined ;  whereas,  if  he  has  no  such  sense,  though  of  an  age  when 
such  knowledge  might  reasonably  be  expected,  he  cannot  be 
sworn." a?  In  cases  of  great  importance,  where  a  child,  who  ia 
a  necessary  witness  to  support  the  charge,  is  found  unfit  to  give 
evidence  from  the  mere  absence  of  instruction,  a  judge  will 
sometimes  postpone  the  trial  till  the  next  assizes,  in  order  that 
the  child  may  be  properly  taught  in  the  interval,  y 

When,  however,  in  a  case  of  carnally  knowing  a  girl  under 
ten  years,  it  appeared,  on  application  on  part  of  the  prosecution 
to  postpone  the  trial,  that  the  girl  was  only  six  years  old,  and 
by  reason  of  her  age  quite  incompetent  to  take  an  oath.  Pollock, 
C.  B.,  said :  "  I  have  great  doubts  as  to  the  course  you  propose, 

98;  Com.  v.  Hill,  14  Mass.  207 ;  Jack-  C.  C.  135 ;  Com.  v.  Lattin,  29  Conn. 

son  r.  Gridley,  18  Johns.  98;  State  v.  389. 

Morea,  2  Ala.  275 ;  State  v.  Denis^  19  u  R.v.  Pike,  8  C.  &  P.  598 ;  Peo- 

La.  An.  119;  Flanagin  v.  State,  25  pie  v.  M'Nair,  21   Wend.  608;  R.  v. 

Ark.  92;  Warner  v.  State,  Ibid.  447;  Brazier,  1  East  P.  C.  443. 

Com.  V.  Carey,  2  Brewster,  404;   2  v  People  v.  McGee,   1  Denio,  19. 

Russ.  on  Cr.  969.    See  as  to  the  Ohio  Ante,  §  754. 

limit  of  ten  years,  act  of  Feb.  14,  v^  Com.  v.  Mullins,  2  Allen,  295. 

1859,  §  1.  w  Dickins.  Q.  S.  6th  ed.  533. 

t  Com.   V.   Hutchinson,    10    Mass.  x  1  Stark.  £v.  2d  ed.  93 ;  2  Ibid. 

225 ;  State  v.  Le  Blanc,  8  Brevard,  407 ;  1  Leach,  237,  Brazier's  case. 

339  ;  State  v.  Whittier,  21  Maine  (8  y  See  note  to  R.  v.  White,  1  Leach, 

Shep.),  341 ;  Reg.  v.  Perkins,  2  Mood.  430. 
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as  I  think  the  safety  of  the  public  might  be  endangered  by  the 
postponement  of  a  trial  till  a  child  is  taught  the  obligation  of  an 
oath.  More  would  probably  be  lost  in  memory  than  would  be 
gained  in  any  other  way.  I  think,  dierefore,  that  in  this  case  I 
ought  not  to  postpone  the  triaL  Still,  I  can  easily  conceive  that 
there  may  be  cases  where  the  intellect  of  a  child  is  much  more 
ripened,  as  in  the  case  of  children  of  nine,  ten,  or  twelve  years 
old ;  for  example,  where  their  condition  has  been  so  utterly  neg- 
lected that  they  are  wholly  ignorant  on  religious  subjects.  In 
those  cases  a  postponement  of  the  trial  may  be  very  proper ;  but 
where  the  infirmity  arises  from  no  neglect,  but  from  the  child 
being  too  young  to  have  been  taught,  I  doubt  whether  the  loss 
in  point  of  memory  would  not  more  than  counteract  the  gain  in 
point  of  religious  instruction.*'  z 

In  a  trial  for  rape  in  Indiana  the  prosecuting  witness  was  a 
child  only  six  years  old  at  the  time  of  the  trial,  which  was  six- 
teen months  after  the  alleged  offence.  The  witness  being  ex- 
cepted to,  she  was  examined  by  the  court,  who,  not  being  satisfied, 
appointed  two  gentlemen  who  retired  with  the  child  to  a  private 
room,  and  after  some  time  reported  to  the  court  that  *^  in  their 
opinion  her  testimony  ought  to  be  heard,  but  received  with  great 
allowance."  It  was  held  that  this  reference  was  irregular,  and 
that  the  court  ought  to  have  acted  on  its  own  judgment,  at  a 
public  examination  in  the  defendant's  presence.  7^ 

§  766.  While  there  should  be  every  caution  observed  as  to  the 
possibility  of  a  child  being  tampered  with  by  parents,  or  by 
those  to  whose  influence  they  are  particularly  subjected,  it  should 
be  observed  that,  so  far  as  their  own  action  is  concerned,  the 
ideas  they  receive  are  much  more  apt  to  be  transferred  un- 
changed to  a  third  person,  than  those  received  by  adults.  "  W 
them,"  it  is  well  observed  by  Mr.  Amos,  a  ^^  it  is  a  matter  of 
interest  to  pay  particular  attention  to  the  precise  words  which 
people  utter  in  their  presence.  They  are  usually  passive  recip- 
ients of  other  persons'  ideas  and  expressions,  whereas  a  grown 
person,  when  he  hears  a  statement,  is  apt  to  content  himself 
with  the  substance  of  it,  and  to  modify  it  in  his  own  mind,  and 
may  be  afterwards  unable  to  trace  back  his  ideas  to  the  original 
impressions." 

z  E.  v.  Nicholas,  2  Caning.  &  K.        2^  Simpson  v.  State,  31  Ind.  90. 
246.  a  Great  Oyer,  277. 
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§  757.  By  the  common  law  of  Grermany,  seven  years  is  fixed  as 
the  period  of  capacity.  This,  however,  as  is  observed  by  Mitter- 
maier,  is  a  matter  resting  very  much  on  the  discretion  of  the 
judge.  Even  when  the  attention  of  a  child  has  been  unbroken, 
he  argues,  the  want  on  its  part  of  sufficient  associations  to  give  it 
a  fixed  standard  by  which  to  adjust  its  impressions,  its  liability  to 
have  its  impressions  effaced  or  varied  by  others,  and  excess  of  its 
imaginative  faculties,  combine  to  prevent  the  establishment  of  an 
absolute  rule.  By  the  old  Roman  law,  no  one  could  be  a  witness 
till  twenty ;  by  tiie  canon  law,  not  until  fourteen,  b 


n.   INFAMY. 


1.  What  oohyictiohs  disablk,  §  758. 
(a.)  Home  convictions,  §  769. 
(6.)  Foreign  conyicUons,  §  763. 


2.  Verdict  without  judgment,  §  763. 

3.  DErscnvB  cosviction,  §  764. 

4.  Pabdoh,  $  765. 


[^For  rules  as  to  testing  witnesses  on  cross-examination^  see  post, 

§  8009.] 

1.    What  Convictions  disable, 

§  758.  Persons  convicted  of  crimes  which  render  them  infa- 
mous are  excluded  from  being  witnesses.  But  it  is  a  difficult 
point  to  determine  precisely  the  offences  which  render  the  perpe- 
trator of  them  infamous ;  the  usual  and  more  general  enumera- 
tion of  them  being  treason^  felony^  and  the  crimen  falsi,  c 

In  Massachusetts,  no  witness  is  now  by  statute  excluded  by 
reason  of  crime  or  interest,  but  a  conviction  may  always  be 
proved  to  affect  credibility . d!  "Conviction"  in  the  statute 
means  a  judgment  of  the  court,  d}  Under  St.  1852,  c.  312,  §  60, 
convicts  in  the  state  prison,  brought  into  court  by  writ  of  habeas 
corpus^  are  competent  witnesses.  ^ 

In  Ohio,  infamy  goes  by  statute  to  credibility  and  not  to  com- 
petency, d^ 

§  759.  (a.)  Home  convictions.  —  The  extent  and  meaning  of 
the  term  crimen  falsi  is  nowhere  laid  down  with  precision,  but 

h  1  Mittermaicr,  Dent.  St.  8.  169 ;  b;  2  Hale  P.  C.  277 ;  1  Stark.  Evid.  94, 

Wiesand  de  aetate  ad  Jurand.  in  Caus.  95;   1  Greeni.  on  Evidence,   §  872, 

Glim.  &c.  Vit  1791.  The  Roman  law,  873. 

however,  received  the  unsworn  testi-        d  Sup.  Rev.  Stat.  707,  898. 
mony  of  minors.     1  Endemann's  Be-        d^  Com.  v.  Gorham,  99  Mass.  420. 
weulehre,  204.  d*  Newhall    v,   Jenkins,    2    Gray 

c  Phil  &  Am.  on  Ev.  p.  17 ;  6  Com.  (Mass.),  562. 
Dig.  853,  Testm.  A.  4,  5;  Co.  Litt  6        d^  Post,  §  778. 
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from  an  examination  of  the  different  decisions,  it  may  be  deduced 
that  the  crimen  falsi  of  the  common  law  not  only  involves  the 
charge  of  falsehood,  but  also  is  one  which  may  injuriously  affect 
the  administration  of  justice,  by  the  introduction  of  falsehood 
and  fraud.  Thus  a  witness  will  be  rendered  infamous  by  a 
conviction,  in  the  courts  of  his  own  country,  of  forgery,  e  per- 
jury,/ subornation  of  perjury,^  suppression  of  testimony  by 
bribery,  conspiracy  to  procure  the  absence  of  a  witness,  A  or 
conspiracy  to  accuse  another  of  crime,  %  and  barratry.^  But  it 
is  said  not  to  be  so  with  the  mere  attempt  to  procure  the  absence 
of  a  witness,  k 

In  the  courts  of  the  United  States,  and  of  the  states  of 
Pennsylvania  and  Virginia,  a  person  convicted  of  perjury,  or 
subornation  of  perjury,  is  by  statute  disqualified  from  being  a 
witness.  I 

§  760.  It  is  the  infamy  of  the  crime,  and  not  the  nature  or 
mode  of  the  punishment,  that  destroys  competency,  m  and,  there- 
fore, though  a  man  had  stood  in  the  pillory  for  a  libel,  or  for 
seditious  words,  or  the  like,  he  was  not  thereby  disabled  from 
being  a  witness,  n  Outlawry  in  a  civil  suit  does  not  render  a 
man  incompetent  as  a  witness ;  o  nor  has  the  mere  commission  of 
any  offence  that  effect,  unless  the  party  have  been  actually  con- 
victed of  \t.p 

In  New  York,  by  statute,  conviction  for  a  felony,  and  for 
that  alone,  incapacitates  a  person  from  being  a  witness  :y  and 
under  this  statute,  one  convicted  of  burglary  in  the  third  degree 
is  incompetent,  although  being,  at  the  time  of  his  conviction, 

e  R.  V.  Davis,  5  Mwi.  74;  Poage  v.  j  R.  t7.  Ford,  2  Salk.  690;  Bull.  N. 

State,  8  Ohio  St.  Rep.  (N.  S.)  239.  P.  292. 

/  Greenl.  Ev.  §  678 ;  R.  v.  Teal,  11  k  State  v.  Keyes,  8  Vermont,  67. 

East,  307.  /  U.  S.  Statute  April  30th,  1790,  a. 

g  Co.  Lit.  6  b;  6  Com.  Dig.  853,  19;  Act  April  3d,  1804,8.1;  4  Smith's 

Testm.  A.  5;  Sawyer's  case,  2  Hale  P.  Laws  of  Penn.  200;  Virg.  R.  C.  ch. 

C.  141.  148,  s.  1. 

h  Clancy's  case,  Fortesc.  R.  208;  m  Gilb.  Evid.  140;  Com.  v.  Sharer, 

Bushell  r.  Barratt,  Ry.  &  M.  434.  3  Watts  &  Serg.  388. 

i  2  Hale  P.  C.  277 ;  6  Hawk.  P.  C.  n  Gilb.  Evid.  140, 141 ;  8  Lev.  426. 

c.  46,   s.  101;    Co.  Lit.  6  b;   R.  v.  o  Co.  Lit.  6  b;  2  Hawk.  c.  46,  s. 

Priddle,  1  Leach  C.  C.  442;  Crowther  21. 

V.  Hopwood,  3  Stark.  Rep.  21 ;  1  Stark.  p  Kel.  17,  18 ;  1  Sid.  51 ;  Cowp.  8. 

Evid.  95 ;  Yille  de  Varsovie,  2  Dods.  See  11  East,  309. 

191.  9  2  R.  S.  ch.  701,  s.  23. 
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under  sixteen  years  of  age,  he  is,  under  exceptions  of  later  stat- 
utes, sentenced  to  the  house  of  refuge  instead  of  to  the  state 
prison,  (j^ 

In  Pennsylvania,  a  person  convicted  of  arson  in  the  night-time 
of  buildings  or  board-yards  in  any  city  or  incorporated  district,  is 
incompetent  to  testify,  r 

A  conviction  of  grand  or  petit  larceny  disqualifies.  9  In  New 
York,  however,  the  latter  only  goes  to  the  credibility  of  the  wit- 
ness, t  and  such  is  now  the  general  statutory  law.  u 

If  a  statute  declare  the  perpetrator  of  a  crime  "  infamous," 
this,  it  seems,  will  render  him  incompetent  to  testify,  v 

§  761.  In  Massachusetts,  it  was  said  at  common  law  that  a  per- 
son convicted  of  the  offence  of  receiving  stolen  goods,  knowing 
them  to  have  been  stolen,  is  not  a  competent  witness,  m^  In 
Pennsylvania,  however,  the  contrary  doctrine  has  been  advanced 
by  a  learned  judge,  x 

No  disqualification,  it  was  said  by  Judge  Washington,  attends 
a  conviction  of  assault  and  battery  with  intent  to  kill ;  y  nor,  it 
was  ruled  by  the  supreme  court  of  Pennsylvania,  the  conviction 
of  a  sheriff  of  the  offence  of  bribing  a  voter  previous  to  his  elec- 
tion to  the  office,  z 

A  conviction  of  the  offence  of  obtaining  goods  by  false  pre- 
tences does  not  render  the  party  an  incompetent  witness,  a  nor 
does  a  conviction  for  obstructing  the  passage  of  cars  on  a  rail- 
road ;  h  nor  for  being  a  common  prostitute  ;  h^  nor  for  keeping  a 
gaming  or  bawdy  house  ;  c  nor  for  cutting  timber ;  d  nor  for  con- 
spiracy to  defraud  by  spreading  false  news  or  otherwise ;  e  though 

5*  People  t;.  Park,  21  N.  Y.  21.  x  Com.  v.  Murphy,  5  Penn.  I^w  J. 

r  Act  April  16th»  1849,  Pampb.  L.  220. 

664.  y  U.  S.  t;.  Brockius,  3  Wash.  C.  C. 

9  Pendock  v.  Mackinder,  Willes  R.  R.  99. 

665;  Com.  r.  Keith,  8  Mete.  531;  State  z  Com.  r.  Shaver,  8  Watts  &  Set^. 

V.  Gardner,  1  Root,  485;    Lyford  v.  338. 

Farrar,  11  Foster  (N.  H.),  814.  a  Utley  v,  Merrick,  11  Mete.  302. 

t  Carpenter  v.  Nixon,  5  Hill,  260.  h  Com.  v.  Dame,  8  Cush.  384. 

u  R.  17.  Davis,  5  Mod.  75 ;  Pendock  li^  State  v,  Randolph,  24  Conn.  363. 

r.  Mackinder,  Willes,  665;  Uhl  r.  Com.  c  R. ».  Grant,  1  Ry.  &  M.  270;  Deer 

6  Gratt.  706.  v.  State,  14  Missouri,  848;   Bickel  v. 

V  1  Phil.  Evid.  p.  18;  1  Gilb.  Evid.  Fasig,  9  Casey,  468. 

by  Lofft,  256,  257.  d  Holler  v.  Firth,  Penning.  581. 

to  Com.  V.  Rogers,  7  Mete.  500.  e  1  Greenl.  Ev.  §  373. 
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the  last  point  has  been  ruled  differently  by  the  U.  S.  circnit 
court,  in  the  District  of  Columbia./ 

Under  the  Mississippi  statute,  which  provides  that  no  convic- 
tion for  any  offence  except  perjury  and  subornation  of  perjury, 
shall  disqualify  a  witness  to  testify,  but  that  it  shall  go  to  his 
credibility  only,  a  person  ^*  condemned  to  be  hung,"  for  murder, 
is  a  competent  witness.^ 

§  762.  (6.)  Foreign  convictione. — How  far  a  foreign  judgment 
of'  an  infamous  offence  disables  a  witness,  has  been  the  sabject  <tf 
much  conflict  of  authority.  In  Massachusetts,  it  has  been  deter- 
mined that  such  conviction  does  not  attach  disability  ;  and,  after 
an  argument  of  remarkable  learning  and  vigor,  the  court  came 
to  the  conclusion  that  it  was  not  bound  to  respect  the  criminal 
judgments  of  the  courts,  either  of  neighboring  states  or  of  a 
foreign  country,  though  the  record  is  admissible  to  discredit,  h 
Such  seems  also  to  be  the  opinion  of  the  late  Mr.  Justice  Story,  t 
and  of  Mr.  Greenleaf.y  In  Virginia/^  and  Alabama  Ar  the  record 
is  rejected  altogether.  The  contrary  opinion  was  held  in  North 
Carolina,  after  an  elaborate  examination.  Hall,  J.,  dissenting.  { 
In  New  Hampshire,  a  conviction  in  i^other  state  of  a  crime 
which  by  the  laws  of  such  state  disqualifies  the  party  from  being 
heard  as  a  witness,  and  which  if  conmiitted  in  New  Hampshire 
would  have  operated  as  a  disqualification,  is  sufiScient  to  exclude 
the  party  from  being  a  witness,  m  The  practice  in  most  of  the 
states  undoubtedly  is,  where  it  is  intended  to  introduce  a  witness 
laboring  under  such  disability,  to  procure  a  pardon  from  the  ex- 
ecutive of  the  state  where  the  conviction  took  place,  and  thus 
avoid  all  question.  In  a  civil  case  in  the  supreme  court  of 
Pennsylvania,  a  witness  was  offered  who  had  been  convicted  of 
forgery  in  the  United  States  circuit  court  for  the  Eastern  Dib- 

/  U.  S.  V.  Porter,  2  Cranch  C.  C.  R.  672.    The  force  of  the  three  last  cited 

60.  cases,  howeyer,  is  much  weakened  bjr 

g  Keithler  v.  State,  10  S.  &  M.  192.  the  &ct,  that  in  them  the  rejected 

h  Com.  t7.  Green,  17  Mass.  515, 540;  witnesses  were  persons  sentenced  in 

see,  also,  Campbell  v.  State,  23  Alab.  England  for  felony,  and  transported  as 

44..  such  to  Maryland  before  the  Revolu- 

t  Conflict  of  Laws,  s.  91-98,  104,  tion. 

620,  625.  j^  Uhl  V.  Com.  6  Gratt.  706. 

j  1  Greenl.  on  £y.§  876.    See,also»  k  Campbell  v.  State,  23  Ala.  44. 

State  V.  Ridgely,  2  Har.  k  M'Hen.  /  State  v.  Chandler,  3  Hawks,  893. 

120;  Clark's  Lessee  v.  Hall,  Ibid.  378;  m  Chase  v.  Blodgett,  10  N.  Hamp. 

Cole's  Lessee  v.  Cole,  1  Har.  &  Johns.  22. 
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trict  of  Pennsylvania.  A  pardon  had,  however,  been  previously 
obtained  from  the  President,  by  stress  of  which  the  witness  was 
admitted,  and  the  question  whether  by  force  of  conviction  he  was 
rendered  incompetent  avoided,  ti  In  the  United  States  circuit 
court  for  the  Eastern  District  of  Pennsylvania,  April  term, 
1830,  during  the  trial  of  Wilson  and  Poteet,  for  mail  robbery, 
before  Judges  Baldwin  and  Hopkinson,  Abraham  Porter  was 
called  as  a  witness,  and  was  objected  to  by  the  defence,  on  the 
ground  of  his  conviction  in  the  Baltimore  city  court  of  several 
offences,  two  of  which  were  larcenies,  of  which  the  records  were 
produced.  The  court,  on  the  question  being  raised,  doubted  the 
admissibility  of  the  witness,  when  Mr.  Dallas,  the  district  attor- 
ney, offered  a  pardon  for  the  larcenies,  on  which,  after  argument, 
he  was  admitted,  o  But  it  is  difficult  to  see  how  one  state  can 
enforce  the  penal  laws  either  of  another  state  or  of  a  foreign 
country ;  and  such,  in  fact,  appears  to  have  been  held  to  be  the  law 
in  the  only  two  cases  where  the  question  was  regularly  mooted.^ 

2.    Verdict  without  Judgment. 

§  763.  Conviction  without  judgment  works  no  disability,  q 
JPrisoners  who  have  pleaded  guilty,  but  on  whom  no  sentence 
has  been  passed,  are  constantly  admitted  in  practice  as  witnesses ; 
and  in  one  of  these  cases  Baron  Wood  told  tiie  man  that  he 
would  pass  sentence  upon  him,  upon  his  plea  of  guilty,  because' 
he  fenced  with  the  questions,  r 

In  Virginia,  upon  the  trial  of  a  convict  from  the  penitentiary 
for  a  felony  committed  there,  another  convict  confined  there  for 
felony  is  by  statute  a  competent  witness  for  the  prosecution.  $ 

n  Hoffman  r.  Coster,  2  Wharton,  People  v,  Whipple,  9  Cow.  707;  Peo- 

458.  pie  V.  Herrick,  IS  Johns.  S3 ;  Cush- 

o  See  Baldwin's  R.  90.  man  v.  Loker,  2  Mass.  lOS ;   Skinner 

p  Com.  v.   Green,   17  Mass.   515;  v.  Perot,  1  Adi.  57 ;  State  v.  Valentine, 

Jackson  v.  Rose,  2  Yirg.  Cas.  S4;  see  7  Ired.  225;   U.  S.  v.  Dickenson,  2 

Com.  V.  Hanlon,  3  Brewster,   461  ;  McLean,  325 ;  Dawlej  v.  State,  4  In- 

Kirshner  v.  State,  9  Wise.  140.    See  diana,  128. 

Wh.  Con.  of  Laws,  §  107,  769.  r  Alderson,  B.,  R.  t;.  Hincks,  2  C. 

q  Com.  Dig.  354,  Testm.  A.  5;  R  &  K.  464 ;  S.  C.  1  Den.  C.  C.  84.    See 

V.  Castell  Careinlon,  8  East,  77;   Lee  post,  (  792-3. 

9.  Gansell,  Cowp.  3 ;  Bull.  N.  P.  392 ;  s  Johnson's  case,  2  Gratt  581. 
Fitch  V,  Smallbrook,  T.  Raymond,  32; 
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The  conviction  must  be  proved  by  the  record,  s^  But  it  is  now 
settled  that  a  witness  may  be  asked  how  long  and  why  he  was 
in  jail  or  state-prison.  9^ 

8.   Defective    Conviction. 

§  764.  A  conviction  of  larceny  before  a  justice  of  the  peace 
in  a  case  within  his  jurisdiction,  and  a  performance  of  the  sen- 
tence, render  a  witness  incompetent,  although  the  complaint  was 
so  defective  that  judgment  might  have  been  reversed  or  arrested 
on  error,  t 

Excepted  eases  where  convict  may  testify, — Where,  even  at 
common  law,  a  convict  is  a  party,  in  order  that  he  may  not 
be  wholly  remediless,  he  may  make  an  affidavit  necessary  to 
his  exculpation  or  defence,  or  for  relief  against  an  irregular 
judgment,  or  the  like ;  u  but  it  is  said  that  his  affidavit  shall 
not  be  read  to  support  a  criminal  charge,  v  The  same  principle 
which  makes  a  wife  admissible  against  her  husband  in  case  of 
violence  committed  on  herself,  would  perhaps  render  a  convict 
competent  to  obtain  redress  for  personal  injury,  when  no  other 
evidence  could  be  obtained. 

4.  Pardon. 

§  765.  Disability  by  infamy  may  be  removed  by  the  produc- 
*tion  of  a  pardon  under  the  great  seal,  t;^ 

Unless  the  testimony  of  a  person  thus  made  competent  is  cor- 
roborated, the  better  opinion  is  that  it  will  be  insufficient  to  con- 
vict, w 

It  is  essential  to  establish  the  identity  of  the  witness  with  the 
person  pardoned,  w^ 

To  remove  infamy,  the  pardon  must  be  full.  Thus,  where  a 
pardon  remitted  to  the  convict  "  the  residue  of  the  pimishment 

8^  Ante,  §  659;  Real,  in  re,  55  Baiv  v  Walker  v.  Kearney,  2  Stra.  I  US; 

hour,  186 ;  S.  C.  7  Abbott  (N.  Y.)  Pr.  R  v.  Gardiner,  2  Burr.  1117. 

N.  S.  26.  v^  State  v.  Blwsdell,  S$  N.  H.  S8S. 

s^  Post,  §  816.  See  ante,  §  591  a. 

t  Com.  V.  Keith,  8  Mete.  531.  to  U.  S.  v.  Jones,  2  Wheel.  C.  C. 

u  Davis  and  Carter's  case,  2  Salk.  451. 

461  ;   R.  V.  Gardiner,  2  Burr.  1117;  ui^  Com.  v.Hanlon,  8  Brewster,  461. 
Atcheson  v.  Everitt,  Cowp.  882;  Skin- 
ner V,  Perot,  1  Ashm.  57. 
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he  was  sentenced  to  endure,"  it  was  held  that  his  competency  as 
a  witness  was  not  restored,  x 

Where  the  disability  is  attached  to  the  conviction  of  a  crime 
by  the  express  words  of  a  statute,  the  pardon  will  not,  according 
to  the  better  opinion,  restore  the  competency  of  the  oflEender,  the 
prerogative  of  the  government  being  controlled  by  the  authority 
of  the  express  law.  Thus,  if  a  man  be  adjudged  guilty  on  an 
indi^ment  for  perjury  at  common  law,  a  pardon  will  restore  his 
competency ;  but  the  contrary  is  the  case  if  the  conviction  is 
founded  on  the  statute  of  5  Eliz.  c.  9.  ^ 

A  pardon  granted  after  the  sentence  of  the  court  has  been 
complied  with,  e.  g.  the  fine  paid,  or  the  imprisonment  expired, 


X  Perkins  t?.  Stevens,  24  Pick.  277 ; 
State  V.  Blaisdell,  33  N.  H.  388. 

y  R.  r.  Ford,  2  Salk.  689 ;  Dover  v. 
Maestaer,  5  Esp.  92,  94 ;  Houghtaling 
V.  Kelderhouse,  1  Parker  C.  C.  241;  2 
Rubs,  on  Cr.  595,  596  ;  R.  v.  Greepe, 
2  Salk.  513,  514  ;  Bull.  N.  P.  292; 
Phil.  &  Am.  on  Ev.  21,22. 

<*  The  power  of  pardon  in  criminal 
cases,"  it  was  held  by  the  supreme 
court  of  the  United  States,  "has  been 
exercised  from  time  immemorial,  by 
the  executive  of  that  nation  whose 
language  is  our  language,  and  to  whose 
judicial  institutions  ours  bears  a  close 
resemblance.  We  adopt  their  princi- 
ples respecting  the  operation  and  effect 
of  a  pardon,  and  look  into  their  books 
for  the  rules  prescribing  the  manner 
in  which  it  is  to  be  used  by  the  person 
who  would  avail  himself  of  it.  A  par- 
don is  an  act  of  grace,  proceeding  from 
the  power  intrusted  with  the  execution 
of  the  laws,  which  exempts  the  indi- 
vidual on  whom  it  is  bestowed  from  the 
punishment  the  law  inflicts  for  a  crime 
he  has  committed.''  U.  S.  v.  Wilson, 
7  Peters,  150.  "It  is  a  constituent 
pait  of  the  judicial  system,  that  the 
judge  sees  only  with  judicial  eyes  and 
knows  nothing  respecting  any  partic- 
ular case  of  which  he  is  not  informed 
judicially.  A  private  deed,  not  com- 
vou  I.  —  46 


municated  to  him,  whatever  may  be  its 
character,  whether  a  pardon  or  release, 
is  totally  unknown,  and  cannot  be  acted 
upon.  The  looseness  which  would  be 
introduced  into  judicial  proceedings, 
would  prove  fatal  to  the  great  princi- 
ples of  justice,  if  the  judge  might 
notice  and  act  upon  facts  not  brought 
regularly  into  the  cause.  Such  a  pro- 
ceeding, in  ordinary  cases,  would  sub- 
vert the  best  established  principles; 
and  would  overturn  those  rules  which 
have  been  settled  by  the  wisdom  of 
ages.  There  is  nothing  peculiar  in  a 
pardon,  which  ought  to  distinguish  it 
in  this  respect  from  other  facts;  no 
legal  principle  known  to  the  court  wiU 
sustain  such  a  distinction.  A  pardon 
is  a  deed,  to  the  validity  of  which  de- 
livery is  essential ;  and  delivery  is  not 
complete  without  acceptance.  It  may 
then  be  rejected  by  the  person  to 
whom  it  is  tendered  ;  and  if  it  be  re- 
jected, we  have  discovered  no  power 
in  a  court  to  force  it  on  him.  It  may 
be  supposed  that  no  being  condemned 
to  death  would  reject  a  pardon  ;  bat 
the  rule  must  be  the  same  in  capital 
cases  and  in  misdemeanors.  A  pardon 
may  be  conditional,  and  the  condition 
may  be  more  objectionable  than  the 
punishment  inflicted  by  the  judgment." 
(Ibid.) 
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puiges  disability,  and  restores  competency,  z  WitJumt  pardon, 
infamy  remains,  z^  A  pardon  before  conviction  is  equally  opera- 
tive, z^ 

Where  a  witness  for  the  prosecution,  in  answer  to  a  question 
by  the  prisoner's  counsel,  states  that  he  had  been  convicted  of 
felony  and  pardoned,  the  production  of  the  pardon  is  not  neces- 
sary to  establish  his  competency,  sfi 

§  766.  Pardons  are  to  be  construed  like  grants,  most  favor- 
able to  the  grantee;  a  Thus,  an  instrument  issued  by  the 
President  of  the  United  States,  directing  the  immediate  dis- 
chai^e  of  one  sentenced  for  maU  robbery,  was  held  to  be  a  par- 
don, b 

The  pardon  must  correctly  recite  the  offence ;  and  a  misrecital 
will  render  it  inoperative,  c 


z  U.  S.  V,  Jones,  2  Wheel  C.  C.  451 ; 
U.  S.  V.  Stetter,  post,  note  c 

a^  State  v.  Benoit,  16  La.  An.  273. 

z*  Com.  V.  Bush,  2  Duvall  (Kj.), 
264 ;  see  Garland,  ex  parte,  4  Wallace 
U.  8.  888.    Ante,  §  691  a. 

^  Howaer  v.  Com.  1  F.  F.  Smith, 
882.    Ante. 

a  Hant's  case,  6  £ng.  (Ark.)  2S4; 
Wyyirs  case,  5  Co.  496 ;  2  Hawk.  F. 
C.  sect  18.     Ante,  §  591  a. 

b  Jones  V,  Harris,  1  Strob.  160. 

c  U.  S.  V.  Stetter,  U.  S.  Cir.  Ct. 
Phila.  Feb.  1862,  Kane,  J. :  *»  When 
this  indictment  was  on  trial  at  the  last 
session  of  the  court,  one  Lewis  George 
was  offered  as  a  witness  for  the  prose- 
cution, and  was  objected  to  as  incom- 
petent, because  conricted  of  felony; 
bat  on  the  production  of  a  pardon,  he 
was  allowed  to  be  sworn,  and  there- 
upon testified  to  a  fact  material  in  the 
cause.  The  prisoner  was  found  guilty ; 
and  a  new  trial  having  been  moved  for, 
it  is  now  contended  that  Geoige  was 
improperly  admitted  as  a  witness. 

'<  The  fkcts,  as  developed  by  the  rec- 
ord, are  these :  George  was  tried  at  the 
May  sessions  of  1850,  in  this  court,  on 
an  indictment  containing  two  counts ; 
the  first  for  unlawfully,  feloniously,  and 
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falsely  making,  forging,  and  counter- 
feiting ten  pieces  of  coin,  in  the  resem- 
blance and  similitude  of  the  silver  coin 
which  has  been  coined  at  the  mint  of 
the  United  States,  called  a  half  dollar; 
the  second,  for  unlawfully  and  feloni- 
ously passing,  uttering,  and  publishing 
ten  false,  forged,  and  counterfeit  pieces 
of  coin,  such  as  were  described  in  the 
first  count.  The  verdict  was  a  general 
one  of  guilty  ;  and  on  the  nineteenth 
of  August,  1850,  he  was  sentenced  to 

pay  a  fine  of dollars,  and  to  suffer 

an  imprisonment  of  one  year,  to  be 
computed  firom  the  second  day  of  June 
preceding. 

^  The  pardon  was  in  these  words :  — 
''  *  Millard  Fillmore,  President  of  the 
United  States  of  America,  to  all  whom 
these  presents  shall  come,  greeting : 

*<  *  Whereas,  it  appears  that  at  the 
June  term,  1850,  of  the  United  States 
district  court  for  the  Eastern  District 
of  Pennsylvania,  Lewis  George  was 
convicted  of  counterfeiting  the  silver 
coin  of  the  United  States,  and  sen- 
tenced to  be  imprisoned  for  the  term 
of  one  year ;  and  whereas  it  has  been 
made  satisfactorily  to  appear  to  me 
that  the  said  Greorge  is  a  fit  subject  for 
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Where  a  pardon  is  obtained  by  fraud,  it  is  void,  d 

The  subject  of  conditional  pardon  does  not  come  up  here  for 


the  exercise  of  the  executive  clem- 
ency : 

"  *  Now  therefore,  be  it  known  that 
*I,  Millard  Fillmore,  President  of  the 
United  States  of  North  America,  in 
consideration  of  the  premises,  divers 
other  good  and  sufficient  reasons  me 
thereunto  moving,  have  granted,  and 
do  hereby  grant  unto  him,  the  said 
Lewis  George,  a  full  and  unconditional 
pardon,  to  take  effect  from  and  afler 
the  first  day  of  July  next. 

[Seal.]  "*In  witness,  &c.  Done  at 
Washington,  this  fourth  day  of  June, 
A.  D.  1851,'  &c. 

**  The  exceptions,  as  they  have  been 
expanded  in  argument,  embrace  the 
following  points :  — 

*'  1.  That  it  is  not  competent  in  the 
President  to  grant  a  pardon  after  the 
expiration  of  the  term  of  sentence. 

"  2.  That  the  pardon  contemplated 
by  the  Constitution  is  of  offences,  not 
of  the  offender ;  and  that  this  pardon 
is  inoperative,  because  it  does  not  set 
forth  the  offence  pardoned. 


(2  Jur.  Arg.  221),  nor  in  any  of  the 
cases  which  recognize  the  English  doc- 
trine. But  here  the  disability  was  only 
consequential,  not  statutory ;  and  I  can 
see  no  reason  for  restricting  the  Presi- 
dent's power  of  pardoning  to  the  time 
during  which  the  convict  is  undergoing 
sentence.  In  very  many  cases,  the 
consequential  disability  is  the  most 
painful  incident  on  the  conviction.  In 
some,  the  offence,  though  a  grave  one 
in  its  legal  aspect,  is  morally  venial, 
perhaps  involving  no  turpitude  what- 
ever, and  calling  for  a  merely  nominal 
sentence.  It  would  be  strange  if  such 
a  sentence  were  to  disqualify  forever, 
because  it  did  not  allow  time  to  invoke 
the  President's  clemency;  for  clearly 
congress  could  not  relieve.  Were 
such  the  law,  a  nominal  sentence,  to 
be  effectively  merciful,  must  bear  a 
relation  to  the  distance  between  the 
court  and  the  capitol ;  and  a  Calif or- 
nian,  to  ransom  his  civil  rights,  must 
invoke  some  months  of  imprisonment 
beyond  the  rightful  penance  of   his 


'  3.  That  if  the  pardoning  words  of    crime.    But  I  need  not  pursue  the  ar- 


the  instrument  are  to  be  referred  by 
implication  to  the  offence  recited  in 
the  preamble,  the  recital  is  itself  indef- 
inite, and  variant  from  the  record  of 
conviction. 

"  1.  I  intimated  my  opinion  on  the 
first  point,  before  the  argument  closed. 
I  cannot  doubt  the  constitutional  au- 
thority of  the  President  to  pardon  an 
offence,  so  long  as  any  of  its  legal  con- 
sequences remain.  I  do  not  enter  upon 
the  question,  whether  it  is  in  the  power 
of  congress  to  attach  consequences 
to  a  conviction  which  a  pardon  can- 
not remove.  There  are  constitutional 
views  of  that  question,  which  are  not 
met  in  the  reasonings  of  Mr.  Hargrave 


gument.  There  is  nothing  before  the 
court  to  show  that  the  sentence  of 
George  was  complied  with,  by  the  pay- 
ment of  the  fine,  which  formed  part  of 
it ;  and,  besides,  the  question  of  law 
has,  I  apprehend,  been  determined  by 
the  late  Mr.  Justice  Thompson,  in  U. 
S.  17.  Jones,  2  Wheeler  Cr.  Cas.  161. 

"  2.  The  second  point  of  exception 
involves  in  its  terms  the  question  of 
a  general  pardon,  the  power  to  grant 
such  a  pardon,  and  its  effect,  if  grant- 
ed, on  the  legal  competency  of  the 
convict.  This  power  is  one  which  can 
hardly  be  regarded  as  established  in 
England,  notwithstanding  the  numer- 
ous dicta  in  the  ancient  books  (see  the 


d  2  Hawk.  P.  C.  583,  §  8,  9 ;  R.  ».  Maddocks,  1  Sid.  480.    Ante,  §  691  6. 
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consideration.  It  is  sufficient  to  say,  that  where  the  condition 
is  that  the  defendant  shall  leave  the  state,  and  he  either  does 
not  leave,  or  having  left,  returns,  the  original  sentence  revives 


remarks  of  Sergeant  Hawkins  on  die 
several  cases,  P.  C.  book  2,  ch.  87,  sect. 
9)  ;  and  which,  in  our  country,  might 
admit  of  a  less  embarrassed  dissention 
under  the  terms  of  the  federal  Consti- 
tution. It  is  certain  that  such  pardons 
have  not  been  granted  by  the  crown 
for  some  centuries  past,  and  I  am  not 
aware  that  they  have  ever  been  known 
in  the  United  States.  But,  at  any 
rate,  no  question  regarding  them  can 
arise  upon  the  facts  before  the  court. 
The  piutlon  here  is  full  and  uncon- 
ditional, but  not  general.  Whatever 
may  be  the  effect  of  the  preamble,  re- 
citing as  it  does  a  single  offence,  it 
must  be  held  to  limit,  in  some  degree, 
the  general  words  of  the  grant. 

"3.  The  third  exception  is  better 
taken.  A  comparison  of  the  instru- 
ment of  pardon  with  the  conviction  on 
which  it  is  supposed  to  operate  shows, 
as  it  seems  to  me,  a  fatal  diversity.  The 
pardon  speaks  of  a  conviction  at  *  June 
term,'  of  the  offence  of  '  counterfeiting 
the  silver  coin,'  and  a  sentence  thereon 
of  *  imprisonment.'  The  record  is  of  a 
conviction  at  the  *  May  sessions,'  of  two 
felonies,  one  *  forging  and  counterfeit- 
ing ten  pieces  of  coin,'  &c-,  the  other, 
*  uttering  and  passing '  them,  on  which 
there  is  a  sentence  of  'fine,'  as  well 
as  imprisonment.  Neither  the  time  of 
conviction,  nor  the  offences,  nor  the 
judgments  correspond. 

^^  The  cases  which  are  digested  in 
Hawkins  (ubi  supra,  sect.  8,  &c.),  and 
in  Chitty  (ch.  19,  p.  770*  771*),  and 
the  concurrent  opinion  of  the  commen- 
tators on  this  title  of  the  law,  all  go  to 
this,  that  wherever  it  may  be  reason- 
ably intended  that  the  king,  when  he 
granted  the  pardon,  was  not  fully  ap- 
prised both  of  the  heinousness  of  the 
crime,  and  also  how  far  the  party 
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Stands  convicted  thereof  upon  record, 
the  pardon  is  *  void.'  And  this  being| 
so,  what  are  we  to  say,  where  the  par- 
don misrecites  the  time  of  convicdon, 
or  recites  rather  an  impossible  time,  — 
for  we  have  no  June  term,  —  and  the 
conviction  was  in  this  court ;  and  re- 
fers to  one  felony  as  its  implied  subject, 
and  omits  another,  of  which  the  party 
was  equally  convicted,  and  omits,  be- 
sides, a  portion  of  his  sentence.  Is 
this  a  case  in  which  it  can  reasonably 
be  intended  that  the  executive  was 
fully  apprised  of  the  crime  of  the 
party,  or  the  action  of  the  court  upon 
it? 

"  There  is  nothing  of  which  we  can 
take  hold,  to  connect  the  pardon  with 
the  conviction,  and  thus  to  make  them 
commensurate.  We  must  begin  by 
assuming  that  June  term  means  May 
sessions;  next,  that  the  offence  of  coun- 
terfeiting includes  the  independent 
felony  of  '  uttering ; '  and  then,  that  a 
sentence  to  fine  and  imprisonment  is 
sufficiently  described  as  a  sentence  of 
imprisonment;  and  if  either  of  these 
assumptions  is  too  broad,  there  is 
nothing  left  for  us  but  an  interpreta- 
tion of  the  instrument,  ex  vigceribus  «ii.«, 
without  reference  to  anything  beyond. 
We  cannot,  by  judicial  construction, 
expand  the  pardon  of  one  felony  into 
a  pardon  of  two ;  and  unless  we  do 
this,  the  pardon,  though  it  be  not 
void,  has  no  application  to  the  felony 
of  which  George  was  convicted  under 
the  second  count  of  the  indictment 
against  him. 

"  I  must  therefore  hold,  that  the 
witness,  notwithstanding  the  pardon, 
was  incompetent,  propter  delictum^  and 
that  the  prisoner  is  entitled. to  a  new 
trial." 
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and  may  be  enforced,  e  It  was  said,  however,  where  the  condi- 
tion was  merely  that  the  defendant  should  "  depart  without  de- 
lay," that  the  sentence  did  not  revive  on  the  defendant  returning, 
after  having  once  left./  When  the  time  for  departure  is  speci- 
fied in  the  pardon,  it  will  not  begin  to  run  during  sickness  or 
incapacity.^  A  pardon  with  a  condition  precedent  does  not 
operate  until  the  condition  is  performed.  A 

In  Massachusetts,  conditional  pardons  are  expressly  sanctioned 
by  statute,  and  provisions  are  given  by  which  the  conditions  may 
be  enforced.  % 

The  word  pardon  includes  the  idea  of  release ;  and  a  pardon 
by  the  governor,  of  one  convicted  of  conspiracy,  even  after  sen- 
tence, will  operate  a  release  of  all  fines  imposed  for  the  offence, 
though  these  fines  were  due  not  to  the  commonwealth,  but  to  the 
country,  i^ 

In  Pennsylvania,  the  revised  code  (1860)  provides :  "  Where 
any  person  hath  been,  or  shall  be  convicted  of  any  felony,  not 
punishable  with  death,  or  any  misdemeanor  punishable  with  im- 
prisonment at  labor,  and  hath  endured,  or  shall  endure  the  pun- 
ishment to  which  such .  offender  hath  been  or  shall  be  adjudged 
for  the  same,  the  punishment  so  endured  shall  have  the  like 
effects  and  consequences  as  a  pardon  by  the  governor,  as  to  the 
felony  or  misdemeanor  whereof  such  person  was  so  convicted: 
Provided^  That  nothing  herein  contained,  nor  the  enduring  of 
such  punishment,  shall  prevent  or  mitigate  any  punishment  to 
which  the  offender  might  otherwise  be  lawfully  sentenced  on  a 
subsequent  -conviction  for  any  other  felony  or  misdemeanor,  and 
that  the  provisions  of  this  section  shall  not  extend  to  the  case  of 
a  party  convicted  of  wilful  and  corrupt  perjury."  ^ 

e  Flavel's  case,  8  W.  &  S.   197;  Ca.285;    1  Parker  C.  R  48.     Ante, 

State  V.  Smith,  1  Bailey,  288 ;    State  §  591  d. 

V.  Chancellor,  1  Strob.  847;  People  o.  /Hunt's  case,  5  Eng.  (Arkansas) 

Potter,  1  Parker  C.  C.  47 ;    State  v.  284.    Ante,  §  691  d. 

Fuller,  1  McCord,  178  ;   State  v.  Ad-  g  People  v.  James,  2  Gaines,  57. 

dington,  2  Bai'ey,  516;  R.  v,  Foxwor-  h  Flavel's  case,  8  W.  &  S.  197. 

thy,  7  Mod.  158;  Roberts  v.  State,  14  t  Ante,  §  591  d, 

Missouri,  188;  R.  v.  Thorpe,  1  Leach,  P  Cope  v.  Com.  28  Penn.  State  R. 

891  ;    R.  r.  Aickless,  1  Leach,  294  ;  297.    But  see  fully  ante,  §  591  h. 

Opin.  of  Att  Gen.  341-5;    Ibid.  868;  j  As    to    this    the    revisers    say: 

Wells,  ex   parte,  18  How.  U.  S.  807;  «  This  section  is  new,  and  proposes  a 

People  V.  Potter,  1  £dm.  (N.  Y.)  Sel.  fundamental  alteration  in  the  general 
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{^As  to  effect  of  Southern  amnetty  act9,  »ee  State  v.  Keiths  63 
K  C.  140 ;  Haddix  t.  WiUon,  S  BubK,  623 ;  and  ante,  §  591  e. 
As  to  foreign  pardons^  see  ante^  §  691^.] 

m.    RELATIONSHIP. 

1.  Eushand  and  Wife. 

§  767.  Inadmissible  for  or  against  each  other ^  and  also  for  or 
against  parties  jointly  tried.  —  Husband  and  wife  cannot  be 
witnesses  for  one  another  ;  nor  regularly  against  one  another  \p 
nor  for  or  against  any  other  person  indicted  and  tried  jointly  with 
the  husband  or  wife  for  a  joint  offence,  k    Thus,  in  conspiracy, 

law  of  evidence,  but  which  is  calculated 
to  promote  the  discover}*  of  truth, 
and  advance  the  purposes  of  justice. 
While  the  decisions  of  courts  in  civil 
cases  have  been  continually  narrow- 
ing the  rules  which  exclude  witnesses 
from  being  heard,  the  old  principle, 
which  closes  the  lips  of  the  party  con- 
victed of  nn  infamous  crime,  has  been 
left  untouched  and  unimproved.  The 
testimony  of  a  witness  in  a  criminal 
accusation  is  the  right  of  the  commu- 
nity, not  of  the  witness.  In  crime,  it 
is  the  public  peace  that  has  been  dis- 
turbed, the  public  order  which  has 
been  infracted,  and  the  means  through 
which  the  offender  is  to  be  brought  to 
justice  is  peculiarly  the  property  of 
the  public.  To  say,  that  because  a 
man  has  once  committed  a  crime,  his 
lips  are  forever  to  be  sealed  in  a  crim- 
inal court,  is  in  effect  punishing  the 
public  he  has  wronged,  not  the  indi- 
vidual excluded  from  testifying.  The 
practical  effect  of  the  rule  of  exclusion 
is  to  give  immunity  to  the  subtle 
knaves,  who  cunningly  employ  instru- 
ments who  they  know  can  never  betray 
them,  because  a  supposed  legal  policy 
has  guaranteed  their  silence.  The 
pardoning  power,  it  may  be  supposed, 
would  reach  this  evil.  But  experience 
demonstrates  this  remedy  not  to  be 
particularly  effective.  It  frequently 
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happens,  from  the  natural  reluctance 
a  man  has  of  communicating  more  of 
his  infamy  than  arises  from  the  par- 
ticular transaction,  and  the  hope  that 
the  fact  of  his  previous  conviction  may- 
have  escaped  notice,  that  this  discov- 
ery is  for  the  first  time  made,  when 
the  exception  is  taken  to  his  testimony 
on  the  trial.  The  result  frequently  is 
the  triumph  of  villainy  and  the  defeat 
of  justice.  By  abolishing  the  absolute 
rule  of  excluding  such  witnesses  firom 
testifying,  but  permitting  the  fact  of 
his  conviction  to  be  given  in  evidence 
to  affect  his  credibility,  the  public  right 
to  the  testimony  of  the  witness  is  pre- 
served, and  every  fair  opportunity  is 
given  to  the  accused  to  impeach  his 
credibility  before  the  jury.  It  may  be 
well  to  add  that  England,  from  whom 
wo  originally  borrowed  this  rule  of  ex- 
clusion, has  by  her  recent  statute  for 
improving  the  law  of  evidence,  6  & 
7  Victoria,  chapter  85,  abolished  it, 
and  declared  that  no  person  offered  as 
a  witness  shall  hereaHer  be  excluded 
by  reason  of  incapacity  for  crime." 

p-  2  Hawk.  c.  46,  s.  16  ;  €k>m.  v. 
Marsh,  10  Pick.  57  ;  Snyder  v.  Sny- 
der, 6  Binney,  488 ;  Corse  v,  Patter- 
son, 6  Har.  &  Johns.  153;  Lucas  v. 
State,  28  Conn.  18. 

k  R.  V.  Smith,  1  Mood.  C.  C.  289 ; 
R.  V,  Hood,  1  Mood.  C.  C.  281 ;  Sute 
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the  wife  of  one  of  the  d^endants  should  not  be  allowed  to  testify 
against  any  of  the  others,  as  to  any  act  done  by  him  in  further- 
ance of  the  cbmi||on  design ;  particularly  after  evidence  given 
connecting  the  husband  with  the  defendant  in  the  general  con- 
spiracy. 7  On  an  indictment  against  several  defendants,  for  a 
conspiracy  to  charge  the  wife  of  one  of  them  with  adultery,  such 
wife  is  not  a  competent  witness,  m 

This  inadmissibility  is  based  on  questions  of  general  social 
policy,  and  is  not  abrogated  by  the  statutes  enabling  a  defend- 
ant to  be  examined  in  his  own  behalf,  w^ 

But  this  does  not  apply  to  statements  of  wife  to  husband 
overheard  by  third  parties.  —  The  rule  is  confined  to  the  admis- 
sion of  testimony  of  either  husband  or  wife  in  court,  and  does  not 
extend  to  statements  made  by  one  to  the  other.  Thus  a  conver- 
sation between  the  respondent  and  her  husband,  tending  to  show 
an  admission  of  her  guilt  to  him,  and  overheard  by  a  witness  in 
an  adjoining  room,  is  admissible  against  the  defendant,  rr? 

§  768.  Nor  does  the  rule  apply  to  separate  suits  where  the  oc- 
quittal  of  one  defendant  does  not  operate  on  the  other.  —  But 
where  the  grounds  of  defence  are  several  and  distinct,  and  in  no 
way  dependent  on  each  other,  as  is  observed  by  Mr.  Greenleaf, 
"  no  reason  is  perceived  why  the  wife  of  one  defendant  should  not 
be  admitted  as  a  witness  for  another  ;"w  and  where  the  acquittal 
of  one  defendant  does  not  nece|»arily  involve  the  acquittal  of  the 
other,  the  wife  of  one  defendant,  where  the  trials  are  separate, 
is  a  witness  for  the  other,  o  Thus  where  H.,  D.,  S.,  Z.,  and  T. 
were  jointly  indicted  for  murder,  and  a  separate  trial  awarded  to 
T.,  and  upon  the  trial  of  T.  he  offered  to  prove  an  alibi  by  the 
wives  of  H.  and  S.,  it  was  held,  that  they  were  competent  wit- 
nesses. The  court,  after  reviewing  the  authorities  upon  the  ques- 
tion, said :  "  The  mere  fact  that  the  husband  is  a  party  to  the 
record  does  not  of  itself  exclude  the  wife  as  a  witness  on  behalf 

V,  Smith,  2  Ir^ell,  402 ;  Com.  v,  Rob-  m^  People  v.  Reagle,  60  Barbour, 

inson,  1  Gray,  555  ;^R.  v.  Payne,  12  527 ;  Steen  v.  State,  20  Ohio  St.  338. 

Cox  C.  C.  118;  R.  v.  Thompson,  26  m^  States. Center, 35  Vermont, 379. 

Law  Times  N.  8.  667  (1872)  ;  S.  C.  n  1  Greenleaf  on  Evid.  §  335. 

Law  Rep.  1  Cr.  Cas.  Res.  879 ;  Com.  o  State  w.  Anthony,  1  McCord,  286 ; 

V.  Reid,  8  Phil.  Rep.  885 ;  1  Legal  Com.  v.  Manson,  2  Ashmead,  S3 ;  Com. 

Ger.  Rep.  182.     See  post,  §  771  a,  v.  Easland,  1  Mass.  15.   Though  see 

/  R.  V,  Sergeant,  1  R.  &  M.  352.  Pullen  v.  People,  1  Dougl.  48. 

m  State  v.  Burlingham,  3  Shep.  104. 

727 


Digitized  by 


Google 


§  769.]  WITNESSES :  [BOOK  O. 

of  the  other  parties,  but  the  rule  of  exclusion  is  only  to  be  ap- 
plied to  cases  in  which  the  interest  of  the  husband  is  to  be 
affected  by  the  testimony  of  the  wife."  6^         ^ 

Bastardy.  —  The  wife  is  not  competent  to  prove  non-access 
of  the  husband ;  but  she  may  from  necessity,  in  a  case  of 
bastardy,  be  examined  to  prove  her  criminal  intercourse  with 
another.  j[7 

§  769.  Incompetent  to  charge  her  husband  though  not  on  trial. 
—  A  married  woman  cannot  be  called  to  prove  a  conversation  be- 
tween the  prisoner  and  her  husband,  which  goes  to  show  that  her 
husband  and  the  prisoner  committed  the  felony  for  which  the 
prisoner  is  tried,  q 

Rule  does  not  apply  when  husband  has  been  already  convicted.  — 
But  the  wife  of  a  person  abeady  convicted  for  the  same  offence  is 
a  competent  witness  against  the  prisoner  ;  r  and  if  the  conviction 
of  the  prisoner  against  whom  she  is  called  will  strengthen  the  hope 
of  pardon  for  her  husband,  who  is  already  convicted,  this  only  af- 
fects her  credibility,  s 

Nor  in  cases  of  violence  on  wife.  —  Where,  however,  violence 
has  been  committed  on  the  person  of  the  wife  by  the  husband, 
she  is  competent  to  prove  such  violence,  t  On  the  trial  of  a  man 
for  the  murder  of  his  wife,  her  dying  declarations  are  evidence 
against  him.  u  And  in  all  cases  of  personal  injuries  committed 
by  the  husband  or  wife  against  each  other,  the  injured  party  is  an 
admissible  witness  against  the  other,  v  On  this  rule,  however, 
the  supreme  court  of  North  Carolina  has  grafted  the  qualification 
that  the  assault  must  amount  to  an  attempted  felony,  or  to  a  last- 
ing injury,  or  great  bodily  harm,  w 

o^  Thompson  v.  Com.  1  Metcalf,  Ky.  1  Phil.  Evid.  75,  n.  1 ;  Penn.  9.  StoopB, 

18;  see  Cornelius  v.  Com.  3  Metcalf,  Addison,  882. 
Ky.  481.  V  R.  V.  Jagger,  1  East  P.  C.  455 ;  R. 

p  State  V.  Pettaway,  8  Hawks,  628 ;  v,  Pearce,  9  Car.  &  P.  667. 
Com.  v.  Shepherd,  6  Binney,  288-290 ;         to  State  v.  Hussey,  1  Busbee,  128. 

Com.  V.  Connelly,  1  Browne,  284.  In  this  case,  Nash,  C.  J.,  said :    *<  Mr. 

q  BmV.  Gleed,  Harrison's  Dig.  2210 ;  Greenleaf,  1st  vol.  §  848,  in  enumerat- 

B.  V.  Williams,  8  C.  &  P.  284.  ing  the  cases  in  which  a  wife  may  be 

r  R.  V.  Williams,  8  C.  &  P.  284.  examined  as  a  witness,   states  some 

a  R.  V.  Rudd,  1  Leach,  115.  which  are  for  felonies,  or  acts  leading 

/  State  V.  Davis,  8  Brevard,  3  ;  U.  to  felonies,  and    refers    to    one    for 

S.  V.  Smallwood,  5  Cranch  C.  C.  R.  85.  assault  and  battery  on  her.     For  this 

u  Woodcock's  case,  1  Leach  C.  C*  he  refers  to  Agire's  case,  1  Strange, 

500;  John's  case,  1  East  P.  C  857  638,  where  it  is  reported  in  about  as 
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§  770.  Abduction,  rape,  and  bigamy,  —  If  a  woman  be  taken 
away  by  force  and  married,  she  may  be  a  witness  against  her  hus- 
band, indicted  on  stat.  9  Geo.  4,  c.  81,  s.  19,  against  the  stealing 
of  women ;  for  a  contract  obtained  by  force  has  no  obligation  in 
law.  X  So  upon  an  indictment  on  the  same  act,  section  22,  for 
marrying  a  second  wife,  the  first  being  alive,  though  the  first  can- 
not be  a  witness,  x^  yet  the  second  may,  after  proof  of  the  first 
marriage,  the  second  marriage  being  void,  y  In  Lord  Audley's 
case,  his  wife  was  allowed  to  be  a  witness  to  prove  that  he  as- 
sisted in  a  rape  upon  her.  z 

Adultery.  —  A  husband  is  incompetent  in  a  prosecution  against 
his  wife,  for  her  adultery,  and  so,  mutatis  mutandis,  is  the  wife 
against  the  husband ;  a  but  if  the  paramour  be  prosecuted  singly, 


many  words  as  Mr.  Greenleaf  has 
used  in  stating  the  principle.  Noth- 
ing is  said  of  the  facts,  or  the  nature 
and  extent  of  the  assault  and  bat- 
tery, and  for  it  is  only  cited  Lord 
Audley's  case,  which  was  for  an  atro- 
cious felony  upon  her  person.  Now  it 
is  utterly  impossible  that  the  principle 
can  be  true,  as  stated.  We  know  that 
a  slap  on  the  cheek,  let  it  be  as  light  as 
it  may,  indeed  any  touching  of  the 
person  of  another  in  a  rude  or  angr/ 
manner,  is  in  law  an  assault  and  bat- 
tery. In  the  nature  of  things,  it  can- 
not apply  to  persons  in  the  mairiage 
state :  it  would  break  down  the  great 
principle  of  mutual  confidence  and 
dependence ;  throw  open  the  bedroom 
to  the  gaze  of  the  public  ;  and  spread 
discord  and  misery,  contention  and 
strife,  where  peace  and  concord  ought 
to  reign.  It  must  be  remembered 
that  rules  of  law  are  intended  to  act 
in  all  classes  of  society.  In  Sedgwick 
17.  Watkins,  1st  Ves.  Jun.  49,  which 
was  an  application  of  a  wife  for  a  ne 
exeat  against  her  husband.  Lord  Thur- 
low.said:  *She  may  make  application 
for  it,  but  the  question  is,  by  what 
evidence  she  can  support  it;  and 
whether  her  affidavit  can  be  read  to 
affect  her  husband  ? '    He  admits  that 


for  security  of  the  peace  ex  necetufiiate 
ret,  she  may  make  an  affidavit  against 
her  husband,  but  cannot  be  a  witness 
to  sustain  an  indictment,  and  closes 
by  observing,  *  I  have  always  taken  it 
to  be  a  rule,  that  a  wife  never  can  be 
a  witness  against  her  husband,  except 
in  the  case  I  have  alluded  to.'  The 
rule,  as  we  gather  it  from  authority 
and  reason,  is,  that  a  wife  may  be  a 
witness  against  her  husband  for  felo- 
nies perpetrated,  or  attempted  to  be 
perpetrated  on  her,  and  we  would 
say  for  an  assault  and  battery  which 
inflicted  or  threatened  a  lasting  injury 
or  great  bodily  harm ;  but  in  all  cases 
of  a  minor  grade  she  is  not.  In  this 
case,  there  is  no  pretence  that  any 
lasting  injury  was  inflicted ;  on  the 
contrary,  the  case  states  that  the 
injury  was  temporary."  Contra,  U.  S. 
0,  Smallwood,  5  Cranch  C.  C.  R.  85. 

a;  R.  V.  Beading,  Hardw.  73 ;  B. 
N.  P.  286.     See  §  1202-1213. 

x^  Williams  v.  State,  44  Alab.  24. 

y  Griggs's  case.  Sir  T.  Raym.  1 ;  4 
St  Trials,  764 ;  B.  N.  P.  287 ;  2  Hawk, 
e.  46,  s.  72  ;  R.  &  M.  354. 

z  1  St.  Tri.  393 ;  and  see  1  Hale  P. 
C.  301 ;  1  Phil.  84. 

a  State  v.  Berlin,  42  Mo.  572 ;  Com. 
V.  Sparks,  7  Allen,  534  ;  State  v.  Gard- 
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it  is  said,  though  erroneously,  that  the  restriction  does  not  con- 
tinue in  force. b 

When  admissible  against  each  other ^  admissible  for.  —  In  all 
cases  where  husband  and  wife  are  admissible  witnesses  against 
each  other,  they  are  admissible  for  each  other,  c  Thus,  on  an 
indictment  of  a  husband  for  an  assault  and  battery  on  his  wife, 
she  is  a  competent  witness  for  him  to  disprove  the  charge,  d 

Wife  of  freedman,  —  The  wife  of  a  freedman  with  whom  he 
intermarried  during  the  existence  of  their  slaver}%  according  to 
the  ceremonies  then  permitted  to  them,  and  with  whom  he  has 
continued  to  live  as  his  wife,  since  emancipation,  is  the  lawful 
wife  of  such  freedman,  and  she  is  incompetent  as  a  witness  for 
him  or  against  him  in  a  criminal  prosecution,  except  for  viol&noe 
upon  herself,  e 

§  771.  Divorce.  —  If  a  woman  be  divorced  a  vinculo  matri- 
monii^ she  cannot  prove  any  facts  relating  to  her  husband  which 
happened  during  the  coverture.  Any  fact  arising  after  the 
divorce,  she  may  prove./ 

On  an  indictment  for  fornication  and  adultery,  one  who  had 
been  the  husband  of  the  feme  defendant,  but  had  been  divorced 
from  her  on  account  of  her  adultery,  was  held  in  North  Carolina 
incompetent  to  testify  against  the  defendants  as  to  the  adulterous 
intercourse,  or  any  other  fact  whigh  occurred  while  the  maniage 
subsisted.  And  if  the  testimony  be  received  at  the  trial,  after 
objection  made  to  it,  and  the  defendants  be  found  guilty,  and  the 
man  alone  appeals,  it  is  not  thereby  rendered  competent  ag  liiist 
him.^  On  the  other  hand,  it  has  been  ruled  in  Wisconsin  that, 
after  a  divorce  a  vinculo^  the  husband  is  a  competent  witness  to 
prove  the  marriage  with  his  divorced  wife,  on  an  indictment  of 

ner,  1  Root,  485  ;  State  v.  Welch,  26  (Peters,  J.,  1871).     See  post,  §  2619, 

Maine,  30.     See  ante,  §   77 ;   contra,  2631  a. 

State  V.  Bennett,  81  Iowa,  24.  /  Monroe    v.    Twistleton,    Feake'a 

h  State  V.  Marvin,  86  N.  H.  22.  Evid.  Ap.  89;  Aveson  v,  Ld.  Kin- 
See  post,  §  77]  a.  naird,    6   East,    192,    193;    Stein  r. 

c  U.  V.  Sergeant,   R   &  M.   852;  Bowman,  IS  Peters,   209;  Coffin  r. 

People  V,  Fitzpatrick,  6  Parker  C.  C.  Jones,    13    Pick.    441-443;     Edgell 

26.  V,  Bennett,  7  Yer.  536 ;  Williams  e. 

d  State  r.  Neill,  6  Ala.  685 ;  Com.  Baldwin,  7  Yer.  503,  506 ;  State  v. 

r.  Murphey,  4  Allen,  491.  Phelps,  2  Tyler,  875,  overruling  State 

e  Hampton  ».  State,  45  Alab.  82-8  ».  J.  N.  B.  1  Tyler,  36. 

g  State  v.  Jolly,  3  Dev.  &  Bat.  110. 
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another  person,  tor  adultery  alleged  to  have  been  committed  dur- 
ing coverture  with  such  divorced  wife,  h 

Diselosures  after  death. —  A  widow  cannot  be  asked  to  disclose 
conversations  between  her  and  her  late  husband,  i 

But  after  the  death  of  her  husband,  she  has  been  held  compe- 
tent to  prove  facts  coming  to  her  knowledge  from  other  sources, 
and  not  by  means  of  her  situation  as  a  wife,  notwithstanding 
they  related  to  the  transactions  of  her  husband.y 

Privilege  does  not  extend  to  paramour.  —  It  has  been  doubted 
whether  the  rule  incapacitating  a  wife  from  bein^  a  witness  in  a 
case  where  her  husband  is  concerned,  does  not  extend  to  the  case 
of  a  woman  cohabiting  with  a  man,  and  passing  as  his  wife,i 
but  the  current  of  authority  is  against  such  a  position.  I  Even 
a  marriage  invalid  on  account  of  the  irregularity  of  a  prior  di- 
vorce does  not  incapacitate,  l^ 

A  second  wife,  in  cases  of  bigamy,  is  a  witness  on  the  trial 
for  bigamy,  the  iSrst  marriage  being  proved.  P 

§  771  a.  Wife  of  co-defendant,  m  —  The  wife  of  one  co-defend- 
ant is  not,  at  common  law  admissible  for  or  against  the  other 
defendants  on  a  jpint  trial.  Where  trials  are  separate,  the  wife 
may  testify  for  or  against  any  one  but  her  husband,  except  in 
cases  where  the  acquittal  of  one  defendant  works  the  acquittal  of 
the  rest,  as  in  conspiracy,  and  riot,  n  Hence  the  wife  of  one 
party  chained  with  a  joint  offence  can  be  a  competent  witness  for 
another  party  chained  with  being  principal  in  the  same,  on  a  sep- 
arate trial.  0  But  where  the  offence  is  such  that  the  acquittal  of 
one  defendant  is  the  acquittal  of  the  other  («.  g.  adultery,  hs  well 
as  riot  and  conspiracy),  then  the  husband  or  wife  of  one  of  the 
parties  is  under  any  circumstances  incompetent.  J9 

A  State  V,  Dudley,  7  Wis.  664.  L.   508 ;  Flanagin  v.  State,  25  Ark. 

t  Doker  v.  Hasler,  R.  &  M.  198;  92. 

but  see  Beveridge  v,  Minter,  1   C.  &  J}  People  w.  McCraney,  6  Parker 

P.  864  ;  Stein  v.  Bowman,  18  Peters,  C.  R.  49. 

209.  /2  Finney  v.  State,  3  Head  (Tenn.), 

j  Coffin  V.  Jones,   13    Pick.   446;  .644;  post,  §  2687. 

Williams   v.  Baldwin,  7  Verm.  506;  m  Ante,  §  767;  post,  §  798,  8360. 

Wells  V.  Tucker,  3  Binney,  866.  n  U.  S.  v.  Addatte,  6  Blatch.  76. 

k  Campbell  r.  Twemlow,  1  Price,  o  State  v.  Anthony,  1  Mc Cord,  286; 

81;  see,  also,  Divoll  v.  Ledbetter,  4  Com.  v.Manson,  2  Ashmead,  30;  State 

Rck.  220.  r.  Mooney,  64  N.  C.  54. 

/  JSee  State  i;.  Taylor,  Phill.  (N.  C.)  p  Ibid.;  Com.  v.  Gordon,  2  Brew- 
ster, 569.    Post,  §  8359-60. 
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2.  Other  Relatum%. 
§  772.  A  father  or  mother  may  be  a  witness  for  or  against  a 
child ;  q  a  child  for  or  against  a  parent ;  r  a  servant  against  a 
master,  or  a  master  against  a  servant.  %  By  the  Roman  law, 
which  rests  in  this  respect  on  the  doctrine  of  the  parent's  su- 
premacy over  the  child,  the  child  is  incompetent  as  a  sworn  wit- 
ness for  or  against  the  parent ;  though  such  testimony  may  be 
exceptionally  received  unsworn,  t  But  this  part  of  the  Roman 
law  is  not  accepted  in  Louisiana,  u 


IV.  PRIVILEGE. 


1.  AlTOIUfST  OB  COUHSKL,  $  773. 

2.  Medical  attekdahts,  $  774. 
8.  Clergtmjeh,  §  776. 


4.  Public  officebs,  §  776. 

6.  JUDGBS  ABD  JVBOB8,  §  777. 


1.   Attorney  or  Counsel. 

§  773.  Gases  of  privilege  frequently  arise  from  professional 
association.  Thus  an  attorney  or  solicitor  ought  not  to  be  ex- 
amined against  his  client,  because  he  is  obliged  to  keep  his  se- 
crets, V  but  of  his  own  knowledge,  before  retainer,  that  is,  before 
he  was  addressed  in  his  professional  character,  he  may  be  ex- 
amined as  a  witness,  if  served  with  a  subpoena,  tc^     Where  an 


5  R.  r.  Mayor,  1  Wils.  338 ;  Arch- 
bold'8  C.  P.  1|^  ed.  (1871)  ;  post, 
§  8009. 

r  Gilb.  Evid.  135. 

9  State  V.  Elijah,  1  Humphreys, 
102;  State  v.  Isham,  6  Howard's 
Miss.  R.  35;  Austin  r.  State,  14  Ar- 
kansas, 555  ;  Pleasant  r.  State,  15  Ar- 
kansas, 625;  State  v.  Charity,  2  Dev- 
ereux,  543. 

/  Endemann's  Beweislehre,  185. 

u  State  p.  Thompson,  10  La.  An.  R. 
122. 

V  State  V,  Hazel  ton,  15  La.  An.  72  ; 
Chahoon  tr.  Com.  21  Gratt  822. 

to  Wood's  Inst.  b.  4,  c.  4;  Cutts  v. 
Pickering,  Vent.  197;  1  Chit.  C.  L. 
605;  12  Vin.  Abr.  Evid.  B.  a;  Wilson 
».  Rastall,4  T.  R.  753 ;  R.  v.  Withers, 
2  Campb.  578;  Wilson  v.  Troup,  2 
Cowen,  195;  Mills  ».  Oddy,  6  C.  &  P. 
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728;  Anon.  8  Mass.  370;  Walker  r. 
Wildman,  6  Madd.  R.  47;  Story's  £q. 
Plead.  458, 461 ;  Jackson  v.  Burtis,  14 
Johns.  391;  Foster  v.  Hall,  12  Pick. 
98;  Chirac  v,  Reinicker,  11  Wheaton, 
295;  R.  V.  Shaw,  6  C.  &  P.  372; 
Greenough  v.  Gaskill,  1  My.  &  K. 
102-8;  2  Russ.  on  Crimes,  902;  1 
Greenleaf  on  Evid.  §  237 ;  March  v, 
Ludlam,  3  Sandf.  Ch.  R.  35.  The 
real  prosecutor  had  communications 
with  her  attorney  in  reference  to  cer- 
tain dealings  with  the  prisoner.  The 
attorney  was  called  as  a  witness  for 
the  prosecution  :  It  was  held,  that 
letters  written  by  the  client  to  her  at- 
torney could  not  be  put  in  by  the  pris- 
oner's counsel.  It  was  also  held,  that 
the  prosecutrix  and  her  attorney  might 
be  cross-examined  in  reference  to  any 
privileged  communications  as  to  which 


Digitized  by 


Google 


BOOK  n.]  PRIVILEGE  :   MEDICAL  ATTENDANTS.  [§  774. 

attorney  is  consulted  on  business  within  the  scope  of  his  profes- 
sion, the  communicatlbns  between  him  and  his  client  are  strictly 
confidential ;  and  the  attorney  should  not  be  required  nor  per- 
mitted by  any  judicial  tribunal  to  divulge  them  against  his 
client,  or  to  produce  any  papers  on  which  they  may  be  written, 
if  the  client  object  to  his  evidence,  x  The  privileged  communica- 
tions are  confined  to  such  as  are  made  in  strictly  professional 
intercourse,  y  And  it  does  not  include  communications  made  to 
an  attorney  to  obtain  his  assistance  in  a  projected  crime,  z  But 
the  privilege  comprehends  both  information  derived  from  the 
client  by  oral  communications,  or  from  books  or  papers  shown  to 
him  by  his  client  or  placed  in  his  hands,  a  But  it  does  not  ex- 
tend to  information  derived  from  other  parties  or  other  sources, 
although  obtained  while  acting  as  counsel  or  attorney,  a^  And 
the  general  rule  must  be  observed  notwithstanding  no  fee  was 
asked  or  expected  by  the  counsel,  b  Such  immunity,  however, 
does  not  extend  to  the  case  of  an  agent  or  steward,  c 

2.   Medical  Attendants, 

§  774.  By  a  judge  of  great  learning  and  sagacity,  it  was 
lamented  that  the  law  of  privilege  is  dbt  extended  to  cases  in 
which  medical  persons  are  obliged  to  disclose  the  information 
they  acquire  by  attending  in  their  professional  characters.  (2 
This  point  was  very  much  considered  in  the  Duchess  of  King- 
ston case,  before  the  House  of  Lords,  where  Sir  C.  Hawkins, 
who  had  attended  the  duchess  as  a  medical  man,  was  compelled 

they  had  given  answers  toquestionB  y   Pierson    r.    Steortz,    1    Morris 

addressed  to  them  by  the  counsel  for  (Iowa),  186. 

the  prosecution,  but  not  in  respect  to  z  People  v.  Blakely,  4  Parker  C.  C. 

such  matters  about  which  the  attorney  1 76  ;  Bank  v.  Mersereau,  S  Barb.  Ch. 

had  volunteered  information  unasked.  598  ;  Graham  v.  People,  68  Barb.  488. 

But  matters  which  transpired  during  a  Crosby  v.  Berger,  11  Paige,  877. 

interviews  at  which  the  prisoner  was  a}  Ibid. 

present  were  not  held  to  be  privileged.  b  March  v.  Ludlam,  8  Sandf.  Ch. 

R.  w.Leverson,  11  Cox  C.  C.  162.    In  B.  35. 

Ohio  this  principle  is  established  by  c  Yaillant    v.  Dodemead,  2    Atk. 

statute.  525;    Falmouth  v.  Moss,    11   Price, 

X  Jenkinson    v.   State,    5    Blackf.  455. 

465 ;  Williams  v.  Fitch,  18  N.  Y.  550;  d  BuUer,  J.,  Wilson  v.  Rastall,  4 

Britton    v.  Lorenz,    45    N.    Y.   57;  T.R.  760;Dixon  v.  Parmalee,  2  Yerm. 

Wheatley  v.  Williams,  1   M.  &  W.  Bep.   185;  Sherman  v.  Sherman,  1 

588  ;  Graham  v.  People,  63  Barb.  468.  Root,  486. 
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to  disclose  what  had  been  committed  to  him  in  confidence,  e  By 
the  revised  statutes  of  New  York,/  and  of« Missouri, /^  "  No  per- 
son duly  authorized  to  practise  sargery  or  physic,  shall  be  al- 
lowed to  disclose  any  information  which  he  may  have  acquired 
in  attending  any  patient  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physiciau,  or  to  do  any  act  for  him  as  a  surgeon." 
Similar  statutes  exist  in  Wisconsin,  Iowa,  Indiana,  and  Mich- 
igan, h 

But  though  the  statute  may  be  express,  yet  it  seems  the  party 
himself  may  waive  the  privilege,  in  which  case  the  facts  may  be 
disclosed,  i  A  consultation  as  to  the  means  of  procuring  abor- 
tion in  another  is  not  privileged  by  the  statute,  y 

3.   Clergymen. 

§  775.  The  communications  of  clergymen,  by  the  common 
law,  were  not  considered  privileged,  k  thpugh  the  rule  has  been 


e  20  Howell's  State  Tri.  618;  and 
see  1  Phill.  Evid.  144,  7th  ed.;  R.  r. 
Gibbons,  1  C.  &  P.  97 ;  Broad  i?.  Pitt, 
3  C.  &  P.  618.  • 

/  Vol.  ii.  p.  406,  sect.  78.  The  re- 
vised statutes  of  this  state  establish ' 
the  same  law  of  privileged  communi- 
cation between  physician  and  patient 
as  exists  between  attorney  and  client. 
Nor  is  it  necessary  that  the  relation  of 
physician  and  patient  should  actually 
exist,  if  the  visit  was  made  under  such 
circumstances  as  to  lead  the  party 
visited  to  suppose  that  the  visit  was 
professional,  and  to  act  on  it  as  such. 
People  V,  Stout,  8  Parker  C.  R.  (N. 
Y.)  610. 

g  Key.  Code  of  1885,  p.  628,  s.  17. 

A  See  Elweirs  Malpractice,  &c., 
820. 

t  Johnson  v.  Johnson,  14  Wend. 
687. 

j  Hewitt  t;.  Prime,  21  Wend.  ^9; 
1  Greenl.  on  Evid.  §  248. 

h  R.  V.  Gilham,  1  Mood.  186;  Broad 
V,  Pitt,  8  C.  &  P.  619 ;  20  How.  S^ 
Tri.  612;  Com.  v.  Drake,  15  Ma 
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161 ;  State  ».  Bostick,  4  Harr.  664. 
Ante,  §  692.  In  1860,  this  principle 
was  reaffirmed  in  an  English  case,  not 
reported,  which  led  to  the  following 
proceedings  in  the  House  of  Com- 
mons :  — 

Mr.  Bowyer  wished  to  ask  a  ques- 
tion regarding  the  committal  of  a 
Roman  Catholic  priest  at  the  Durham 
assizes,  for  refusing  to  disclose  state- 
ments made  to  him  in  confession.  It 
appeared  that  the  reverend  gentleman 
had  received  a  watch,  in  confession, 
in  order  that  he  might  make  a  resti- 
tution of  it  to  the  owner,  and  had 
subsequently  handed  it  to  a  policeman. 
Upon  the  trial  of  a  party  for  stealing 
the  watch,  the  Roman  Catholic  priest 
was  asked  by  Mr.  Justice  Hill  from 
whom  he  received  the  watch.  The 
Rev.  gentleman  refused  to  answer  the 
question,  and  was  thereupon  comndt- 
ted  for  contempt  of  court.  He  (Mr. 
Bowyer)  thought  the  case  was  a  mis- 
taken and  a  very  oppressive  one,  and 
that,  by  the  old  common  law,  the  seal 
of  confession  constituted  a  privOeged 
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sometimes  deplored.  "  I,  for  one,"  said  an  eminent  judge,  "  will 
never  compel  a  clergyman  to  disclose  communications  made  to 
him  by  a  prisoner,  but  if  he  chooses  to  disclose  them,  I  shall  re- 
ceive them  in  evidence."  I  But  the  present  opinion  is  that  there 
is  no  distinction  between  clergymen  and  laymen,  but  all  confes- 
sions and  other  mattera,  not  confided  to  legal  counsel,  must  be 
disclosed  when  required  for  the  purposes  of  justice.  Neither 
penitential  confessions  made  to  the  minister,  nor  secrets  confided 
to  a  Roman  Catholic  priest  in  the  course  of  confession,  are  re- 
garded as  privileged  communications,  m  So  the  confessions  of  a 
party  voluntarily  made  to  members  of  the  same  church,  may  be 
given  in  evidence  on  his  trial  for  the  crime  of  misdemeanor  so 


communication.  He  wished  to  ask 
whether  the  Rev.  gentleman  had  been 
set  at  liberty,  and  if  not,  whether  the 
government  would  take  steps  that  he 
might  be  immediately  released. 

Sir  G.  C.  Lewis  said  his  informa- 
tion differed  from  that  of  the  hon. 
gentleman  with  regard  to  the  law  of 
England.  He  believed  it  would  be 
found  that  while  any  communication 
between  a  counsel,  solicitor,  or  attor- 
ney, with  a  client  respecting  a  suit  in 
which  the  latter  was  engaged,  was  a 
privileged  communication,  with  regard 
to  a  clergyman  of  any  denomination 
or  a  phyMician,  no  such  privilege  ex- 
isted.. He,  therefore,  contended  the 
learned  judge  had  not  gone  beyond 
the  law.  In  fact,  the  question  was 
pressed  by  counsel,  and  tihe  court  had 
no  option  but  to  commit  the  witness 
under  the  circumstances.  He  believed, 
however,  that  the  Rev.  gentleman 
only  remained  in  custody  a  few 
minutes,  and  had  been  discharged  in 
the  course  of  the  day. 

Mr.  Ingham  defended  the  course 
pursued  by  the  learned  judge,  and 
fully  agreed  with  the  right  hon.  gen- 
tleman, the  home  secretary-,  in  his 
interpretation  of  the  law. 

Sir  F.  Kelly  also  corroborated  the 


statement  of  the  law,  as  made  by  the 
right  hon.  gentleman.  In  the  House 
of  I^rds  similar  statements  were 
made  by  the  law  lords.  See  in  reply 
to  this,  an  interesting  work  by  Mr. 
Badeley,  on  the  "  Privilege  of  Relig- 
ious Confessions,"  London,  1865. 

/  Per  Best,  J.,  Broad  v.  Pitt,  3  C.  & 
P.  619,  and  it  was  subsequently  said 
in  England,  by  Alderson,  B.,  that 
where  a  chaplain  to  a  workhouse  had, 
*  in  his  spiritual  capacity,  frequent  con- 
versations there  with  the  prisoner, 
who  was  charged  with  the  murder  of 
her  child,  but  who  was  too  ill  to  be 
removed  from  the  workhouse,  it  was 
best  that  these  conversations  should 
not  be  adduced  in  evidence  at  the 
trial.  R  v.  Griffin,  6  Cox  C.  C.  219. 
m  Wilson  ».  Rastall,  4  T.  R.  76S  ; 
Butler  V.  Moore,  M'Nally's  Evid.  253, 
255 ;  Anon.  2  Skin.  404 ;  Per  Holt, 
C.  J.,  Du  Barree  v,  Livette,  Peake's 
Cas.  77;  Simon  v,  Gratz,  2  Pa.  R. 
417;  though  see  2  Rogers^s  Rec.  79. 
A  Roman  Catholic  priest,  called  as  a 
witness,  is  bound  to  answer  the  ques- 
tion from  whom  he  received  the  prop- 
erty (a  watch),  alleged  to  be  stolen, 
although  delivered  to  him  by  a  party 
in  connection  with  the  confessional. 
R.i;.  Hay,  2F.  &F.  4  — Hill. 
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confessed  by  him.  n  But  by  a  statute  of  New  York,  o  "  no  min- 
ister of  the  gospel,  or  priest  of  any  denomination  whatsoeyer, 
shall  be  allowed  to  disclose  any  confessions  made  to  him  in  his 
professional  character,  in  the  course  of  discipline  enjoined  by  the 
rules  or  practice  of  such  denomination."  Similar  statutes  exist 
in  Missouri,  p  and  in  Ohio,  q  The  evidence  of  a  clergyman, 
under  the  New  York  statute,  however,  is  only  privileged  when 
it  relates  to  communications  in  the  course  of  discipline,  r 

4.  Public  Officers. 

§  776.  Where  the  disclosures  of  a  particular  fact,  not  bearing 
directly  upon  the  matter  in  question,  may  be  of  detriment  to  the 
public  service,  the  court  will  not  compel  a  witness  to  disclose 
it.  8  In  Hardy's  case,  t  a  witness  who  was  employed  to'  ob- 
tain information  of  the  proceedings  at  a  meeting  of  one  of  the 
corresponding  societies,  was  not  allowed  to  disclose  the  name 
of  his  employer,  u  In  this  country  it  has  been  ruled  that  an 
officer,  who  apprehends  a  prisoner,  is  not  bound  to  disclose  the 
name  of  the  person  from  whom  he  received  the  information  which 
led  to  the  prisoner's  detection,  v  Communications  between  the 
governor  of  a  colony  and  his  attorney  general  are  confidential, 
and  cannot  be  disclosed,  tv  So  is  a  letter  written  by  an  agent  of 
the  government  to  one  of  the  secretari^  of  state,  x 

Officers  of  the  executive  department  cannot  be  compelled  to 

n  Com.  V.  Drake,  15  Mass.  R.  161. 
On  this  point,  says  Mittermaier  (vol. 
i.  p.  256)  :  <♦  Other  persons  are  freed 
from  the  duty  of  testifying,  because 
their  testimony  would  be  in  conflict 
with  an  obligation  to  secrecy  under- 
taken in  conformity  with  law ;  and  to 
this  class  belong,  first,  political  officers, 
so  far  as  concerns  the  secrets  of  state, 
whose  publication  would  be  disadvan- 
tageous to  the  state,  when  the  state 
does  not  require  their  testimony.  2d. 
The  defendants'  counsel,  in  reference 
to  the  communications  confidentially 
made  to  them  by  their  clients.  8d. 
Confessors,  and  according  to  the  Cath- 
olic process,  without  any  distinction 
between  the  character  of  the  offence 
and  between  the  past  and  future 
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crime ;  according  to  the  Protestant 
views,  that  which  is  communicated 
under  the  seal  of  professional  secrecy.*' 

0  2  Rev.  Stat.  406,  sect.  72. 

p  Rev.  Stat,  of  1885,  628,  sect  16. 

q  Act  of  Feb.  14,  1859,  §  1. 

r  People  v.  Gates,  18  Wendell, 
823;  1  Grcenl.  on  Evid.  §  247. 

8  1  Greenl.  on  Evid.  §  250-1. 

t  24  Howell's  St.  Tri.  753. 
«    u  R.  V.  Watson,  2  Stark.  136. 

V  U.  S.  t?.  Moses,  4  Wash.  C.  C.  R. 
726;  State  v.  Sopcr,  16  Maine,  295. 

w  Wyatt  V.  Goire,  Holt,  299 ;  Cook 
i;.  Maxwell,  2  Stark.  184. 

X  Anderson  v.  Hamilton,  2  Brod.  & 
6. 156;  Marbury  v.  Madison,  1  Cranch, 
144. 
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disclose  infonnation,  when  in   their   judgment  such  disclosure 
would  be  prejudicial  to  the  public  interests,  y 

Telegraphic  communications  are  not  privileged.  A  telegraphic 
operator  is  bound,  as  a  witness,  to  disclose  them.  Notice  to  a 
person  receiving  a  telegram  to  produce  it  is  seasonable,  if  given 
before  the  trial  conunences.  z 

6.  JudgeB  and  Juror%. 

§  777.  Judges  and  arbitrators  cannot,  it  is  said  by  high  au- 
thority, be  compelled  to  "state  what  occurred  before  them  in 
court ; "  a  though  perhaps  this  should  be  restricted  to  such  mat- 
ters as  concern  their  private  deliberations,  and  such  as  can  be 
satisfactorily  proved  by  record. 

The  privileges  of  a  petit  jury  in  this  respect  will  be  examined 
in  a  subsequent  chapter ;  h  and  those  of  a  grand  jury  have  been 
already  noticed.  (?  The  same  policy  which  protects  the  latter, 
protects  the  district  attorney,  and  to  the  same  extent,  d 

v.   INTEREST. 

1.   PBOSECUTOBB,    INFORMERS,    kXD    PER-  I  2.   DeFENDAHTB,  §  782  0. 
SONS  PSOCTNIARILT  UITBRBBTED,  §  778.    | 

\For  rules  as  to  testing  witnesses  on  cross-examination  see  posty 
§  805-9,  8009.] 

1.  Prosecutors^  Informers^  and  Witnesses  pecuniarily  interested. 

§  778.  The  issue  in  a  criminal  prosecution  being  between  the 
government  and  the  accused,  it  is  but  rarely  that  private  or  per- 
sonal interests  are  allowed  so  far  to  interfere  with  the  course  of 
justice  as  to  produce  the  exclusion  of  a  witness.  The  testimony 
of  the  party  injured  is  constantly  admitted  in  evidence,  because 
he  cannot  in  any  future  suit  derive  any  advantage  from  the 
record  of  a  conviction.^    Thus  on  an  indictment  for  an  assault 

y\    Burr*8    Trial,   186;    Gray    t?.  6  Post,  §  8828. 

Fentland,  2  S.  &  R.  23 ;  Cooper's  case,  c  Ante,  §  508. 

1  Wharton  St.  Tr.  662.     See,  as  to  d  Com.  v,  Tilden,  1  Bost.  Law  R  4. 

privilege  of  members  of  congress,  &c.,  g  State  v.  Blennerhasset,  1  Walker, 

Ibid.  7;  Salisbury  v.  State,  6  Conn.  101  ; 

z  State  V.  Litchfield,  58  Me.   267  Com.  v.  Farley,  Ttfacher's  C.  C.  654 ; 

(Appleton,  C.  J.  1871).  State  v.  Wyatt,  2  Haywood,  56 ;  U.  8. 

a  1  Greenleaf  on  Evid.  §  249.  17.  Porter,  2  Cranch  C.  C.  R.  60. 
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and  battery  on  the  voluntary  information  of  the  person  assaulted, 
the  informer  and  the  prosecutor,  being  the  only  witness  for  the 
prosecution,  is  a  competent  witness,  though  liable  for  costs  in 
case  defendant  is  acquitted,  h  A  prosecutor  is  competent  upon 
an  indictment  for  tearing  a  promissory  note,  payable  to  hini,t 
or  for  extorting  a  bond  from  him,y  or  for  usury,  although  he 
was  the  borrower  of  the  money,  and  has  not  repaid  it,  or  for 
cheating  him  by  false  pretences,  k  or  for  fraudulently  procuring 
him  to  execute  a  cognovit.  I  In  a  public  prosecution  for  theft, 
an  innkeeper,  in  whose  inn,  and  from  whose  guest  the  goods 
were  stolen,  is  a  competent  witness  to  prove  the  facts  alleged  in 
the  information,  as  his  liability  to  the  owner  cannot  be  affected 
by  a  conviction  of  the  prisoner,  m  Even  where  a  person  is  enti- 
tled to  a  reward  on  the  conviction  of  the  defendant,  he  is  not 
rendered  incompetent  as  a  witness  for  either  side,  whether  the 
reward  be  offered  by  public  or  by  private  authority,  n  Where 
an  officer  would  be  liable,  as  a  trespasser,  for  arresting  a  prisoner, 
if  arrested  wrongfully,  the  objection  to  the  officer  as  a  witness 
goes  to  his  credibility,  and  not  to  his  competency,  o  So  the 
prosecutrix,  in  an  indictment  for  fornication  and  bastardy,  is 
admissible  to  show  the  criminal  connection,^  and  the  woman  on 
whom  an  abortion  was  produced,  even  though  an  accomplice,  to 
prove  the  fact,  j  An  informer  may  be  a  competent  witness, 
although  he  may  receive  a  part  of  the  penalty,  though  this 
was  not  the  rule  of  the  common  law.  The  law  now  is,  that  he 
may  be  received  when  such  course  is  necessary  to  execute  the 
statute,  r 

h  Giliam  v.  Com.  4  Leigh,  688;  Bar-  ly's  Ev,  p.  61,  Rule  12 ;  U.  S.  p.  Mur- 
ker V,  Com.  2  Virg.  Cases,  368.  phy,  16  Peters,  208;  U.  S.  v.  Wilson, 

t  R.  V.  Moise,  Str.  595 ;  R.  v.  Paris,  1  Bald.  90 ;  Com.  v.  Moulton,  9  Mass. 

1  Sid.  481.  80;  R.  V.  Teasdale,  8  Esp.  68;  Salis- 

j  7  Mod.  118.  burjri;.  State,  6  Conn.  101;    1  Riill. 

it  R.  v.  Makartney,  Salk.  286.  Ev.   252;    1  Greenleaf  on  Eyidence, 

I  R.  r.  Paris,  1  Sid.  431 ;  Yentr.  4;  §  412. 
Stark.  Evid.  p.  iv.  772.  o  Com.  v.  Merrill,  Thach.  C.  C.  1. 

m  Salisbury  v.  State,  6  Conn.  101.  p  Com.  e.  Wentz,  1  Ashmead,  269. 

n  Stete  V,  Coulter,  1  Haywood,  8 ;        q  People  v.  Costello,  1  Denio,  88 ; 

R.  V.  Muscot,  10  Modem,  198  ;  1  Phil.  People  p.  Lohman,  2  Barbomr,  216. 
Ev.  119,  127;  R.  v.  Williams,  9  B.  &        r  U.  S.  t7.  Patterson,  8  McLean,  58, 

C.  549,  560;   Case  of  the  Rioters,  1  299;  Murphy  v.  State,  28  Missis.  687; 

Leach  Crim.  Cases,  814,  n.  a;  M'Nal-  Gilb.  Ey.  114. 
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§  779.  A  witness  who  has  made  a  bet  on  the  event  of  a  trial 
is  not  thereby  made  incompetent.  8 

§  780.  There  may,  however,  be  cases  in  which  the  proeecator 
is  so  directly  interested  in  the  event  as  to  be  incompetent  as  a 
witness,  unless  where  a  statute  conferring  the  interest  recognizes 
his  competency  either  expressly  or  by  implication,  t 

It  has  been  doubted  whether  the  owner  of  a  reversion  is  com- 
petent to  testify  against  the  tenant  for  life  in  a  capital  case, 
though  it  is  clear  he  may  pui^e  himseK  of  his  incompetency 
by  an  assignment,  u^  One  purchasing  restitution  money,  it  is 
said,  is  not  a  competent  witness ;  though  the  party  entitled  to 
restitution  is  so  from  necessity,  a;  It  was  formerly  thought  that, 
on  an  indictment  for  perjury,  the  party  aggrieved  by  the  deposi- 
tion alleged  to  be  false  could  not  be  sworn  on  the  trial,  even 
though  the  record  of  conviction  could  not  be  given  in  evidence  in 
his  favor  on  any  future  occasion,  y  But  it  seems  now  to  be  fully 
settled  that  the  party  in  question  is  competent,  even  without 
showing  that  he  has  satisfied  the  judgment  obtained  against  him 
in  the  cause  in  which  the  perjury  was  conmutted,  for  the  convic- 
tion of  the  defendant,  founded  on  his  evidence,  is  no  ground  of 
subsequent  relief  even  in  equity.  ^  It  is  true  it  was  ruled  in 
North  Carolina,  in  an  early  case,  that  on  a  trial  for  perjury,  a 
person  who  is  interested  to  prove  the  defendant  guilty,  because 
he  will  thereby  exclude  his  testimony  against  him  in  a  civil  suit 
then  pending,  is  incompetent ;  and  so  is  the  party  in  the  dvil 
suit  whose  interest  it  is  to  support  the  defendant  in  the  indict^ 
ment.a    In  Virginia,  subsequently,  a  contrary  doctrine,  after 

8  U.  S.  V.  Carrico,  5  Cranch  C.  C.  2255;  R.  v.  Boston,  4  East,  572;  R.  v. 

R.  112.  Yates,  5  Jurist,  686;  N.  P.  C. 

t  R.  V.  WiUiams,  9  B.  &  C.  550 ;  a  State  v.  Hamiltoii,  2  Haywood, 

State  V.  Hope,  2  Brevard,  468.  288.  Lord  Denman  is  reported  to  have 

to  State  V,  Kimbroughy  2  Dev.  481 .  ruled,  at  nisi  pnus,  that  where  the  pros- 

X  State  V.  Williams,  2  Harrington,  ecutor,  in  an  indictment  for  perjury, 

582.     See  Fenns.  Rev.  Act,  1860,  U.  expected  that  the  prisoner  would  be 

§  8  2.  called  as  a  witness  against  him  in  a  civil 

y  R.  0.  Nunez,  2  Stra.  1048 ;  R.  v.  action  about  to  be  tried,  he  was  incom- 
Ellis,  2  Stra.  1104  ;  2  Hawk.  c.  46,  petent  as  a  witness  to  support  the  in- 
sect. 118.  dictment    R.  v.  Huhne,  7  C.  &  P.  8. 

2  1  Greenleaf  on  Evid.  §  414 ;   1  The  usual  practice  is,  to  continue  the 

Chit  C.  L.  597 ;   R.  v.  Broughton,  2  prosecution  for  perjury  until  the  civil 

Stra.  1230;  Abrahams  v,  Bnnn,  4  Burr,  issue  is  determined.    5  P.  L.  J.  164. 
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much  consideration,  was  adhered  to,  and  such  would  seem  to  be 
the  settled  law.  b 

§  781.  Forgery.  —  Formerly,  in  forgery,  the  party  by  whom 
an  instrument  purported  to  be  made  was  not  admitted  to  prove 
it  forged,  if  he  would  either  be  liable  to  be  sued  upon  the  in- 
strument (supposing  it  genuine),  or  be  thereby  deprived  of  a 
legal  claim  against  another,  c  And  it  was  said  that  the  indorser 
of  a  forged  note,  who  admitted  his  signature  to  be  good,  was  not 
a  competent  witness  until  he  had  paid  or  satisfied  the  holder,  d 
But  the  rule  was  afterwards  much  relaxed,  and  it  was  held  that, 
upon  an  indictment  for  forgery  of  a  bank  note,  the  cashier, 
whose  name  was  forged,  was  a  competent  witness  to  prove  the 
forgery,  e  So,  on  an  indictment  for  foiling  the  indorsement  of 
the  payee  of  a  bill  of  exchange,  the  payee,  who  was  to  have  paid 
the  produce  in  discharge  of  a  debt  due  from  the  drawer,  but 
who,  in  fact,  never  received  the  bill,  is  a  competent  witness  to 
prove  the  forgery./ 

The  rule  in  question,  however,  can  hardly  be  said  to  have  ever 
obtained  in  the  United  States.  In  almost  every  state,  the  party 
whose  name  is  forged  has  been  held  to  be  a  competent  witness 
to  prove  the  forgery,  and  this,  though  a  civil  suit  is  pending 
against  him,  to  which  the  proof  of  forgery  may  be  a  sufiident 
defence.^ 

In  England  it  was  once  thought  that  on  an  indictment  against 
the  payee  of  a  bill  for  uttering  a  forged  acceptance,  the  first  in- 
dorsee was  incompetent,  though  he  had  only  advanced  part  of  the 
amount  of  the  bill,  and  though  he  released,  during  the  trial,  the 
person  in  whose  name  the  acceptance  was  forged,  h  So  in  North 
Carolina,  the  person  whose  name  is  charged  to  have  been  foiged, 
and  whose  interest,  supposing  the  instrument  to  be  genuine,  is 

h  Com.  V.  Hart,  2  Robinson,  819.  Com.  v.  Snell,  8  Mass.  82;    Com.  v, 

c  R.  t?.  Russell,  1  Leach,  8 ;  Watt's  Waite,  5  Mass.  261 ;  Com.  v.  Peck,  1 

case,  Hardr.   SSI;   Rhodes's  case,  2  Metcalf,  428;  State  v.  Phelps,  1 1  Yer- 

Stra.  728 ;  Caffy's  case,  2  East's  P.  C.  mont  R.  117 ;  Com.  t;.  Read,  Thacher's 

995.    Post,  §  1462.  C.  C.  180;  Noble  o.  People,  Breese,  SO; 

d  Resp.  V,  Ross,  2  Dallas,  241 ;    2  Resp.  v.  Ross,  2  Dallas,  2S9;  2  Yeates, 

Yeates,  1.  1 ;  Resp.  v.  Keating,  1  Dall.  110;  Peo- 

6  R.  V.  Newland,  1  Leach,  Sll.  pie  v.  Dean,  6  Co  wen,  27;    State  v. 

,     /  State  V.  Stanton,  1  Ired.  424 ;  R.  Foster,  S  McCord,  442;  U.  S.  v.  Brown, 

r.  Sponsonby,  1  Leach,  S34.  8  Cranch  C.  C.  R.  268. 

g  Com.  V.  Hutchinson,  1  Mass.  7 ;  A  R.  v.  Mott,  R.  &  R.  4S5. 
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affected  by  it,  either  as  an  obligation  or  acquaintance,  is  not, 
while  the  instrument  remains  in  force,  a  competent  witness  to 
prove  the  forgery,  i  But  by  statute  in  England  and  most  of  the 
United  States  such  objections  to  competency  are  now  removed. 

§  782.  Forcible  entry.  —  Under  the  statutes  of  forcible  entry, 
whereby  justices  are  empowered  to  give  restitution  of  the  posses- 
sion of  the  lands  entered  upon  by  force,  or  holden  by  force,  to 
the  respective  tenants  thereof,  the  tenant  whose  land  has  been 
entered  upon  or  holden  by  force  is  not  a  competent  witness,  y 
In  this  country,  in  such  cases,  the  prosecutor  has  been  held 
admissible  to  prove  the  force,  but  only  the  force,  h 

2.  Defendants  as  Witnesses. 

§  782  a.  The  law  in  reference  to  interest  has  been  revolution- 
ized in  several  of  the  United  States  by  the  enactment,  in  1867-72, 
of  statutes  authorizing,  though  under  various  conditions,  the  ex- 
amination of  a  defendant  on  trial  in  his  own  behalf.  Of  these 
statutes  the  following  may  be  noticed  as  illustrations :  — 

Massachusetts. 

'^  In  the  trial  of  all  indictments,  complaints,  and  other  proceedings 
against  persons  charged  with  the  commission  of  crimes  or  offences,  the 
person  so  charged  shall,  at  his  own  request,  but  not  otherwise,  be  deemed 
a  competent  witness ;  nor  shall  the  neglect  or  refusal  to  testify  create 
any  presumption  against  the  defendant"  / 

New  York. 

^'  In  the  trial  of  all  indictments,  complaints,  and  other  proceedings 
against  persons  charged  with  the  commission  of  crimes  or  offences,  and 
in  all  proceedings,  in  the  nature  of  criminal  proceedings,  in  any  and 
all  courts,  and  before  any  and  all  officers,  and  persons  acting  judicially, 
the  person  so  charged  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness.  But  the  neglect  or  refusal  of  any  such 
person  to  testify  shall  not  create  any  prejudice  against  him."  m 

Pennsylvania. 
^  In  the  trial  of  all  indictments,  compl^ts,  and  other  proceedings 

i  State  V.  Stanton,  1  Iredell,  424.        See  Kersh  v.  State,  24  Geo.  191.   Post, 

j  R.  V.  Williams,  9  B.  &  C.  559 ;  R.    §  2046. 
V.  Beavan,  Ry.  &  M.  242 ;  State  v,  Fel-        I  St.  1866,  p.  245. 
lows,  2  Hay.  840.    Post,  §  2045.  m  Act  of  May  7,  1869,  §   1.    See 

k  Resp.  r.  Shryber,  1    Dallas,  68.    Branden  v.People,8  Hand  (42N.  Y.), 

265. 

741 


Digitized  by 


Google 


§  782  J.]  WITNESSES :  [book  n. 

against  persons  charged  with  the  commission  of  crimes  or  offences,  not 
above  the  grade  of  mxtdemeanory  in  any  court  of  record  of  criminal  juris- 
diction, the  person  so  charged  shall,  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness ;  but  his  neglect  or  refusal  to  tes- 
tify shall  not  make  any  presumption  against  him,  nor  shall  any  reference 
be  made  to,  nor  shall  any  comment  be  made  upon,  such  neglect  or  re- 
fusal, by  counsel  in  the  case,  during  the  trial  of  the  cause :  Provided^  that 
this  act  shall  not  extend  to  the  trial  of  any  person  on  an  indictment  for 
perjury  or  forgery/^ 

Ohio. 

^  No  person  shall  be  disqualified  as  a  witness  in  any  criminal  prosecu- 
tion by  reason  of  his  interest  in  the  event  of  the  same,  as  a  party  or 
otherwise,  or  by  reason  of  his  conviction  of  any  crime,  but  such  interest 
or  conviction  may  be  shown  for  the  purpose  of  affecting  his  credibility/' 

''  In  the  trial  of  all  indictments,  complaints,  and  other  proceedings 
against  persons  charged  with  commission  of  crimes  or  offences,  the  per- 
son so  charged  shall,  at  his  request,  but  not  otherwise,  be  deemed  a  com- 
petent witness;  nor  shall  the  neglect  or  reftisal  to  testify  make  any 
presumption  against  him,  nor  shall  any  reference  be  made  to,  nor  any 
comment  upon,  such  neglect  or  refusal."  o 

In  the  United  States  courts,  it  is  held,  a  defendant  is  not,  in 
lack  of  an  enabling  federal  statute,  permitted  to  testify  in  his 
own  behalf,  though  permitted  by  the  laws  of  the  state,  j? 

Under  these  statutes  in  general,  the  following  points  have  been 
ruled :  — 

§  782  6.  The  defendant^  by  offering  himself  as  a  mtness^  waives 
his  right  to  olject  to  relevant  questions  on  the  ground  that  the  an- 
swer would  tend  to  criminate  him,  q  He  becomes,  by  this  pro- 
cess, a  general  vdtness  in  the  cause.  ^^ 

n  Act  of  April  8,  1872.  People,  2  Lansing,  227.    In  the  latter 

o  Code  Crim.  Proc.  §  189,    140 ;  case,  Johnson,  P.  J.,  said :  '*  He  was  a 

Warren's  Ohio  C.  L.  1870,  p.   182.  volunteer  witness  under  the  provisions 

This  does  not  affect  the  incapacity  of  of  chapter  6  78  of  the  laws  of  1 869.    He 

husband  and  wife.    Steen  v.  State,  20  was  not  only  a  volunteer,  but  had 

Ohio  St.  888.  V  taken  the  necessary  oath  to  enable 

p  U.  S.  V,  Hawthorne,  1  Dillon,  422.  him  to  testify,  *  to  tell  the  truth,  the 

q  Com.  v.  Lannan,  18  Allen,  568  ;  whole  truth,   and    nothing   but    the 

Burdick  v,'  People,  68  Barbour,  51 ;  truth  *  upon  the  whole  issue  of  traverse 

Com.  tf.  Mullen,  97  Mass.  545 ;  Com.  v.  between  himself  and  the  People.     He 

Morgan,  107  Mass.  199;  McGany  i;.  could  not  have  been  compelled  to  give 

q^  Ibid. 
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It  has  even  been  held  that,  to  affect  his  credibility,  he  may 
be  asked  whether  he  has  been  in  the  house  of  correction  for  any 
crime,  r 


evidence  at  all;  but  when  he  made 
himself  a  witness,  under  the  privilege 
conferred  upon  him  by  this  statute,  he 
waived  the  constitutional  protection 
in  his  favor,  and  subjected  himself  to 
the  peril  of  being  examined  as  to  any 
and  every  matter  pertinent  to  the 
issue.  Any  other  construction  would 
render  this  statute  the  most  effectual 
shield  to  crime  and  criminals  which 
could  possibly  be  devised.'*  McGarry 
V,  People,  2  Lansing,  227,  282  (John- 
son, P.  J.  1870).  In  Brandon  v.  Peo- 
ple, 8  Hand  (42  N.  Y.),  265,  decided 
in  1870,  the  law  was  thus  stated : 
"The  defendant  invokes  the  aid  of 
the  legal  principle,  that  on  a  criminal 
trial,  the  character  of  the  defendant 
cannot  be  attacked  by  the  public  pros- 
ecutor, unless  the  defendant  himself 
first  draws  it  into  controversy,  and  that 
although  the  defendant  here  may  have 
been  a  thief,  she  is  nevertheless  enti- 
tled to  be  judged  by  the  same  rules  of 
evidence  and  of  law,  which  are  applied 
to  the  most  virtuous  person.  These 
principles  are  quite  correct.  1  Whar- 
ton Am.  Cr.  Law,  5th  ed.  p.  824 ;  5 
Parker  Cr.  R.  105.  The  defendant, 
however,  appeared  before  the  court  be- 
low in  a  double  capacity,  —  that  of  an 
accused  party  on  trial,  and  that  of  a 
witness.  As  an  accused  party  on  trial, 
she  was  entitled  to  the  application  of 
the  rule,  that  her  character  could  not 
be  attacked  unless  she  herself  opened 
the  question.  She  had  the  benefit 
of  it,  as  the  district  attorney  opened 
and  closed  his  case  without  allusion 
to  her  character.  She,  however,  chose 
to  avail  herself  of  the  statute  of  1869, 
which  permitted  her  to  make  herself 
a  *  competent  witness  '  in  the    case. 


She  was  not  compelled  to  take  this 
position,  the  statute  declaring  that  the 
failure  to  testify  should  not  create 
any  presumption  against  her.  Stat, 
supra.  She  elected,  however,  to  make 
herself  a  witness  She  became  and  was 
a  competent  witness.  For  this  purpose 
she  left  her  position  as  a  defendant, 
and  while  upon  the  stand,  was  subject 
to  the  same  rules,  and  called  upon  to 
submit  to  the  same  tests,  which  could 
by  law  be  applied  to  other  witnesses. 
Her  statements  were  made  to  the  jury 
under  the  solemnity  of  an  oath.  In 
theory  of  law,  this  gave  greater  weight 
to  her  narration  than  if  she  had  placed 
her  simple  declaration  before  the  jury, 
unaccompanied  by  her  oath.  She 
cannot  claim  the  advantages  of  the 
position  of  a  witness,  and  at  the  same 
time  avoid  its  duties  and  responsibili- 
ties. If  one  so  testifying  should  tes- 
tify to  a  wilful  falsehood  on  a  material 
point.,  I  cannot  doubt  that  the  offence 
would  be  perjury.  The  character  of 
party  in  the  same  case  would  afford 
no  defence  to  such  an  accusation.  In 
the  minor  effect  of  being  subject  to 
a  like  cross-examination  with  other 
witnesses,  the  rule  is  the  same.  The 
question  was  a  proper  one,  and  no 
suggestion  of  privilege  being  made, 
the  objection  was  properly  overruled. 
The  question  in  Newcomb  v.  Griswold 
(24  N.  Y.  R.  298)  was  entirely  dif- 
ferent from  the  present.  There  was 
no  question  of  an  actual  conviction 
here ;  and  the  point  whether  the  offence 
could  be  proved  by  a  verbal  answer, 
or  whether  the  record  should  be  intro- 
duced, did  not  arise.  The  defendant 
was  inquired  of  simply  whether  she 
had  before  been  arrested  for  theft. 


r  Com.  V,  Bonner,  97  Mass.  587. 
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Prior  conyiction  of  infamous  crime,  however,  does  not  incapac- 
itate him,  as  the  statute  entitles  him  to  testify  as  an  arbitrary, 
universal  right.  8 

So  on  a  trial  for  adultery,  where  the  defendant  and  his  alleged 
paramour  deny  the  act  charged,  it  is  competent  to  cross-examine 
them  upon  the  intimacy  of  their  mutual  relations  before  and  after 
the  alleged  act ;  and  in  particular  as  to  their  representations  that 
they  were  man  and  wife,  their  residence  in  the  same  house  nine 
months  prior  to  the  reputed  birth  of  a  child,  and  other  criminat- 
ing circumstances,  t 

§  782  <?.  As  a  rvle^  a  failure  on  part  of  the  defendaitt  to  offer 
himself  <is  a  mtness  is  not  to  he  treated  as  a  presumption  against 
him. 

In  most  states  this  is  embraced  in  the  statute  itself.  Indepen- 
dently of  such  provisions,  it  is  proper  for  the  court,  in  all  cases 
where  the  defendant  declines  to  avail  himself  of  the  right  of  testi- 
fying, to  hold  firmly  to  the  position  that  no  inference  is  to  be 
drawn  against  him  from  such  omission.  Otherwise,  exposing 
himself  to  this  ordeal  will  become  obligatory,  and  there  will  be  a 
practical  abrogation  of  the  great  constitutional  and  juridical  prin- 
ciple that  no  man  is  to  be  compelled  to  criminate  himself.  Pol- 
lowing  this  view,  it  has  been  held  error  for  the  judge  trying  the 
case  to  decline  to  charge  the  jury  that  no  presumption  is  to  be 
drawn  from  such  withholding,  v  And  it  has  been  held,  under 
such  circumstances,  error,  if  the  court,  against  the  defendant's  ob- 
jection, permit  the  coimsel  for  the  prosecution,  in  addressing  the 
jury,  to  comment  on  the  omission  as  a  circumstance  against  him, 
or  a  fact  to  be  considered  in  determining  the  case,  w 

In  Maine,  however,  it  is  not  improper  for  the  presiding  judge, 
in  his  charge  to  the  jury,  to  call  their  attention  to  the  fact,  and 
to  instruct  them  that  it  is  a  circumstance  proper  for  their  consid* 
oration,  x    And  in  Vermont,  while  it  was  held  proper  to  instruct 

Neither  was  the  attention  of  the  court  State  v.  Cameron,  40  Yt.  555 ;  McKen- 

or  of  the  opposite  counsel  called  to  the  zie  v.  State,  26  Ark.  884. 

question  of  the  manner  of  proof,  hj  to  Crandall  v.  People,  2   Lansing, 

record  or  otherwise."  309  (Balcom,  P.J.  1870).   See  Sute 

8  Delamater  v.  People,  5  Alb.  L.  J.  v.   Cameron,  40  Vt.   555  ;  Daily  v. 

122.  State,  28  Ind.  285. 

t  Com.  V,  Curtis,  97  Mass.  574.  x  State  v.  Lawrence,  57  Maine,  574 

17  People  V,   Tyler,   86   Cal.    522;  (Appleton,   C.   J.    1870);    State    v. 
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the  jury  that  the  fact  that  the  defendant  has  not  offered  himself 
as  a  witness  is  not  to  be  received  as  a  presumption  against  him, 
it  was  intimated  that  it  would  be  tampering  with  impossibilities 
to  say  that  the  fact  is  not  to  be  taken  into  consideration  at  all.  y 
This,  indeed,  is  a  view  which  it  is  difficult  to  resist,  z 

Thus,  in  Ohio,  where  a  defendant  forebore  to  testify  in  his  own 
behalf,  and,  during  the  argument,  after  closing  of  the  evidence, 
contradicted  the  counsel  for  the  prosecution  on  a  question  of  fact, 
in  the  hearing  of  the  jury,  whereupon  the  counsel  said  to  the  de- 
fendant, ^^  You  had  an  opportunity  to  testify  in  this  case  and  did 
not  do  BO  ;  "  this  was  held  to  be  no  ground  for  a  new  trial,  though 
the  Ohio  statute,  as  above  given,  provides  that  refusal  to  testify 
shall  not  be  used  as  a  presumption  against  the  defendant,  a 

So,  also,  in  a  remarkable  trial  for  murder  in  New  York,  in 
1871,  the  judge  trying  the  case  noticed  the  fact  that  the  defend- 
ant ^^  has  not  been  sworn,"  and  further  said,  ^^  all  those  things 
are  proper  subjects  of  consideration  by  you,"  and  "  it  is  true  the 
prisoner  is  not  bound  to  be  sworn  ;  "  and,  "  all  things  you  have 
a  right  to  consider,  and  draw  your  inferences  from  them."  This 
was  excepted  to  as  error,  but  the  exception  was  not  sustained  in 
the  supreme  court,  and  Miller,  P.  J.,  said :  "  I  think  neither  of 
the  observations  of  the  judge  was  calculated  to  convey  any  erro- 
neous impression  to  the  minds  of  the  jury.  When  the  judge  said 
that  the  prisoner  was  not  bound  to  be  sworn,  he  merely  stated  the 
law  applicable  to  this  branch  of  the  case,  which,  of  itself,  could  not 
be  regarded  as  prejudicial  to  the  prisoner,  and,  perhaps,  might 
be  regarded  as  exonerating  him  from  any  unfavorable  inference 
arising  from  the  fact  that  he  had  not  been  sworn ;  and  when  the 
judge  said  that  the  jury  had  a  right  to  consider  these  things,  and 
draw  their  inferences,  I  do  not  understand  that  he  meant  to  refer 
to  the  remark  that  the  prisoner  was  not  bound  to  be  sworn,  but 
alluded  to  what  he  had  previously  said,  before  he  stated  what  the 
law  was,  as  to  the  matters  which  were  to  be  considered."  i 

§  782  (?.  Effect  of  this  cJumge  of  law  on  the  presumptions  of  in- 
nocencey  ^c.  —  It  has  just  been  seen  that  notwithstanding  all  the 
care  taken  by  legislatures  and  courts  in  declaring  that  a  defend- 
ant's silence  wh^n  on  trial  is  not  to  be  viewed  as  a  presumption 

y  State  v,  Cameron,  40  Vt.  555.  b  RulofT  v.  People,  5  Lansing  (Feb. 

z  See  ante,  §  72S  a.  1871),  261 ;  affirmed  in  court  of  ap- 

a  Calkins  i;.  State,  IS  Ohio  866.  peals,  6  Hand  (45  N.  Y.)»  213. 
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against  him,  it  is  difficult  to  arrest  the  application  of  such  pre- 
sumption. Even  under  the  strictest  statutes,  it  has  been  found 
impossible  to  prevent  the  fact  of  the  existence  of  such  a  law,  and 
of  the  defendant's  refusal  to  avail  himself  of  it,  from  being  brought 
before  the  notice  of  the  jury  ;  and  when  such  is  the  case,  the  in- 
fluence of  a  defendant's  silence  cannot  but  be  considerable.  How 
fsLT  this  change  of  the  law  will  affect  the  old  common  law  doc- 
trine of  the  presumption  of  innocence,  is  yet  to  be  adjudicated. 
That  presumption  was  based  on  the  assumption  that  the  defend- 
ant, during  his  trial,  was  civiliter  mortuus^  and  hence  being 
compulsorily  silent,  every  material  part  of  the  case  was  to  be 
made  out  by  the  prosecution.  It  is  true  that  the  law  recognized 
the  value  of  the  axiom,  that  when  it  is  in  a  party's  power  to  ex- 
plain a  doubt,  and  he  does  not  do  so,  the  doubt  is  to  be  taken 
against  him.  But  it  was  held  that  this  axiom  does  not  apply^  to 
criminal  issues,  because  in  these  the  defendant's  mouth  was  shut. 
In  the  Roman  law  it  is  otherwise ;  because  by  the  Roman  law  the 
first  step  in  a  trial  is  to  call  on  the  accused  party  for  his  explana- 
tion of  the  circumstances  implicating  him.  Hence  it  is  that  in  the 
Roman  law,  the  doctrine  is  that  the  burden  of  proving  matters  of 
excuse  is  always  on  the  defence.  Philosophically,  this  result 
flows  from  the  admission  of  the  defendant  to  testify  in  his  own 
behalf.  But  it  must  be  remembered  that  the  object  of  the  statutes 
in  question  was  to  make  the  defendant's  testimony  not  compul- 
sory, as  under  the  Roman  law,  but  voluntary.  Such  being  the 
case,  the  courts,  in  view  of  the  great  importance  of  maintaining 
the  defendant's  inviolability  in  this  respect,  should  be  cautious  to 
take  no  step,  which,  by  adding  to  the  motives  already  existing, 
should  interfere  with  his  freedom  in  determining  wheliier  or  not 
to  testify,  e 

Distinctive  provisions  in  particular  states.  —  In  Michigan,  the 
defendant's  statement  is  not  under  oath.  It  is  optional  with  the 
prisoner  whether  he  will  avail  himself  of  the  privilefi^  of  making 
any  statement  at  all.  If  he  choose  to  decline  making  any  state- 
ment, no  inference  is  to  be  drawn  against  him  for  the  omission. 
The  jury  "  are  not  to  be  precluded  by  any  artificial  rule  from 
giving  full  weight  to  every  consideration,  or  to  any  feature  of 
such  statement  which  may  tend  in  any  way  to  produce  belief  or 

€  See  ante,  §  728  b. 
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disbelief,  either  of  the  statement  itself,  or  of  the  evidence  of  wit- 
nesses to  which  it  relates."  d 

It  is  proper  to  tell  the  jury,  that  in  "  weighing  the  credit  due 
to  the  statement,  they  ought  to  consider  it  in  connection  with  all 
the  facts  proved  to  their  satisfaction,  and  with  all  the  testimony 
and  all  the  circumstances  of  the  case.  Such  a  statement,  not  be- 
ing under  oath,  and  being  under  very  strong  temptation  to  favor 
himself,  should  be  subjected,  at  least,  to  all  the  scrutiny  to  which 
sworn  testimony  is  subject."  e 

The  Florida  act  of  1865  provides  that  the  defendant  may, 
with  leave  of  courts  make  a  statement  under  oath  before  the  jury. 
Under  this  act  it  has  been  held  error  for  the  court,  after  such 
statement  made,  to  chaxge  the  jury  that  they  ^  cannot  take  such 
statement  into  consideration  as  evidence."  For,  under  the  act, 
the  court  has  only  to  determine  whether  the  defendant  is  to  make 
the  statement ;  the  jury  may  attach  to  the  statement  such  weight 
as  they  think  due./ 

§  782  e.  Husband  or  wife  cannot,  under  the  statutes,  be  called 
as  witnesses  for  each  other,  except  in  the  usual  case  of  violence. 
They  are  excluded  on  grounds  of  public  policy ;  and  the  statutes 
do  not  touch  this  question,  as  they  only  apply  to  the  defendant 
himself,  g 

Co-defendants  may,  under  the  statutes,  be  witnesses  for  each 
other.  ^^ 

[For  constructions  attached  to  defendants  testimony^  in  cases  of 
homicide^  where  he  sets  up  self-defence^  see  Burdick  v.  People^  58 
Barbour^  51 ;  Com.  v.  Woodward^  102  Mass.  159.] 

VI.    ACCOMPLICES  AND  CO-DEFENDANTS. 

1.  ffow  far  Accomplifes  are  competent  for  the  Prosecution. 

§  783.  Abstract  competency.  —  An  accomplice  is  a  competent 
witness  for  the  prosecution,  r  although  his  expectation  of  pardon 
depends  upon  the  defendant's  conviction ;  and  although  he  is  a 
co-defendant,  s 

</  De  Foe  y.  People,  22  Mich.  224  g^  State  v,  Gigher,  23  Iowa,  818. 

—  Christiancy,  J.,  1871.  r  State   ».  Brien,   8  Vroom,  414  ; 

e  Christiancy,  J.,  People  v.  Jones,  Nixon  v.  People,  5  Parker  C.  R.  119 ; 

24  Mich.  217  (1872).  Mackesey  v.  People,  6  Parker  C.  R. 

/  Barber  p.  State,  13  Fl.  675.  114. 

g  Steen  r.  State,  20  Ohio  St.  888  ;  s  Gilb.  Ev.  186 ;   1    Hale,   808 ;   2 

People  w.  Reagle,  60  Barbour,  527.  Hawk.  c.  46,  s.  94 ;  Mead  v.  Robinson, 

747 


Digitized  by 


Google 


§  785.]  WITNESSES :  [book  n. 

How  to  be  corroborated.  —  Where  a  witness  is  called,  who,  in 
the  commencement  of  his  testimony  states  himself  to  be  an  ac- 
complice of  the  accused,  it  is  competent,  before  the  witness  is  at- 
tacked, to  call  another  witness  to  proye  that  the  first  had  related 
the  facts  disclosed  in  his  evidence,  immediately  after  they  hap- 
pened, and  to  state  other  confirmatory  facts,  t 

But  an  accomplice  who  has  testified  to  the  defendant's  guilt 
cannot  be  permitted,  with  a  view  to  sustain  his  testimony,  to 
narrate  other  instances  of  crime,  proposed  to  him  by  the  defend- 
ant, though  proposed  at  the  same  time,  and  in  the  same  con- 
versation, u 

§  784.  Right  to  pardon.  —  It  has  been  said  in  Virginia,  that, 
though  a  particeps  eriminii^  called  as  a  witness  for  the  common- 
wealth, on  the  trial  of  his  accomplice,  voluntarily  give  evidence, 
and  candidly  and  impartially  disclose  all  the  circumstances  at- 
tending the  transaction,  as  well  those  which  involve  his  own 
guilt  as  those  which  involve  the  guilt  of  others,  he  will  yet  have 
no  right  to  a  pardon^  for  his  own  guilt,  and  therefore  no  right 
to  demand  a  continuance  of  his  cause,  until  he  can  have  an  op- 
portunity of  applying  to  the  executive  for  such  pardon,  t;  Judge 
McLean,  however,  has  decided  that,  if  an  accomplice  be  admitted 
to  testify,  and  appear  to  have  acted  in  good  faith  in  giving  testi- 
mony, the  government  is  bound  in  honor  to  discharge  him.  w 
In  Pennsylvania  and  elsewhere  such  testimony  by  statute  cannot 
be  used  against  the  witness,  w^  The  English  practice,  under 
such  circumstances,  is,  where  the  witness  makes  a  clean  breast, 
to  grant  a  pardon,  x 

§  785.  Weight  attached  to  accomplice's  testimony.  —  The  pre- 
ponderance of  authority  in  this  country  is,  that  while  a  jury  may 
convict  a  prisoner  on  the  testimony  of  an  accomplice  alone,  the 
court  should  at  its  discretion  advise  them  to  acquit,  unless  such 
testimony   is   corroborated   on   material   points,  y     New  trials, 

Willes,  428 ;  State  v.  Cook,  20  La.  An.  x  But  see  ante,  §  591/  763. 

145.  y  State  v.  Haney,  2   Dev.  &  Bat. 

t  State  17.  Twitty,  2  Hawks,  449.  390;  Com.  v.  Bosworth,  22  Pick.  897; 

u  Kinchelow  v.  State,  5  Humph.  9.  Com.  v.  Grant,  Thach.  C.  C.  438;  Com. 

V  Dabney's  case,  1  Robinson,  696.  v.  Brooks,  9  Gray,  299;  Com.  v.  Price, 

See  Com.  v,  Woodside,  105  Mass.  594.  10  Gray,  475;  State  v.  Hardin,  2  Dev. 

Ante,  §691/  &  Bat.  407.     See  People  v,  Whipple,  0 

to  U.  S.  p.  Lee,  4  McLean,  103.  Cowen,  707;  People  v,  Vermilyea,  7 

w^  Post,  §  805.  Cowen,  869 ;  State  v.  Calvin,  1  Charlt. 
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however,  have  been  refused  when  the  verdict  was  obtained  on 
such  testimony  uncorroborated,  or  corroborated  only  by  pre- 
sumptions, z  But  where  a  conviction  is  had  on  the  uncorrobo- 
rated testimony  of  an  accomplice,  whose  credibility  is  otherwise 
impeached,  a  new  trial  should  always  be  granted,  z^ 

In  Pennsylvania,  by  statute,  the  uncorroborated  evidence  of 
an  accomplice  will  not  sustain  a  conviction.  £^ 

It  has  been  said,  that  where  the  accomplice,  on  a  former^oc- 
casion,  denied  on  oath  all  knowledge  of  the  facts  to  which  he 
testifies  at  the  trial,  yet  this  goes  only  to  his  credit ;  and  if  the 
jury  find  a  verdict  of  conviction  on  his  testimony,  and  the  court 
before  which  the  trial  is  had  be  satisfied  with  the  verdict,  an 
appellate  court  will  not  set  it  aside,  a 

There  is  no  doubt,  however,  that  the  fact  of  the  witness's 
being  an  accomplice,  accessary,  or  principal,  detracts  very  mate- 
rially from  his  credit ;  b  and  in  England  it  is  always  customary, 
although  in  strict  law  it  is  not  essential,  c  in  order  to  induce 
the  jury  to  credit  his  testimony,  to  give  other  evidence  con- 
firmatory of,  at  least,  some  of  the  leading  circumstances  of  his 
story,  from  which  the  jury  may  be  able  to  presume  that  he 
has  told  the  truth  as  to  the  rest,  d  At  the  same  time  it  was 
once  held,  even  in  England,  that  if  on  an  indictment  against 
several,  the  accomplice  be  confirmed  in  the  testimony  he  gives 
against  some  of  the  prisoners,  but  not  as  to  the  others,  this  is 
sufficient  confirmation  to  warrant  the  conviction  of  all.  e 


161 ;  U.  S.  r.  Troax,  8  McLean,  224 ; 
People  v.  Davis,  21  Wendell,  S09; 
Steinham  v,  U.  S.  2  Paine  C.  C.  R. 
168;  Stocking  v.  State,  7  Ind.  326; 
Upton  V.  State,  5  Iowa,  466 ;  State  v, 
Schlagel,  19  Iowa,  169 ;  Coats  v.  People, 
4  Parker  C.  C.  662 ;  State  v.  Stebbins, 
29  Connect.  465;  State  v,  Watson,  81 
Missouri,  861 ;  Crafl  v.  State,  8  Kan- 
sas, 450.  See  State  v.  Thornton,  26 
Iowa,  79 ;  U.  S.  r.  Harries,  2  Bond, 
811 ;  State  v,  Bayonne,  28  La.  An.  78; 
Powers  17.  State,  44  Ga.  209. 

z  People  V.  Costello,  1  Denio,  88; 
Eeithler  v.  State,  10  S.  &  M.  192;  Daw- 
ley  v.  State,  4  Indiana,  128 ;  Com.  v. 
Bosworth,  6  Gray  (Mass.),  479.  See 
Com.  V.  O'Brien,  12  Allen,  185 ;  Com. 


V,  Mason,  12  Gray,  115;  Brown  v. 
State,  18  Ohio  St.  496 ;  People  ».  Gar- 
nett,  29  Cal.  622. 

z^  People  V.  Haynes,  55  Barbour, 
450;  S.  C.  88  Howard  Pr.  869.  See 
Frazer  v.  People,  54  Barbour,  806 ; 
People  V.  Schweitzer,  28  Mich.  801 ; 
People  V.  Jenness,  5  Mich.  805. 

2?  Act  of  March  18,  1855. 

a  Brown  t;.  Com.  11  Leigh,  711. 

h  Gilb.  186  ;  R.  v.  Boyes,  1  B.  &  S. 
811;  State  v.  Schlagel,  19  Iowa,  169; 
George  v.  State,  89  Miss.  570. 

c  See  R.  r.  Hastings,  7  C.  &  P.  152. 

d  See  Cowper,  886. 

«  R.  t7.  Dawber,  8  Stark.  84,  and  n. ; 
and  see  R.  v,  Jones,  2  Camp.  181 ;  U. 
S.  V,  Lancaster,  2  McLean,  481. 
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The  present  leanuig  of  English  society  is,  to  use  the  lan- 
guage of  Mr.  Justice  Talfourd,/  *^  for  judges,  in  the  exercise 
of  a  sound  discretion,  to  direct  the  acquittal  of  a  prisoner, 
unless  the  accomplice  be  corroborated  by  evidence  admitting  of 
no  suspicion,  not  as  to  the  whole  case,  for  then  the  testimony 
would  be  needless,  but  as  to  such  parts  as  satisfactorily  show 
that  he  has  not  fabricated  the  story.  And  he  should  be  con- 
firmed in  some  facts  affecting  the  individuals  whom  he  accuses : 
for  example,  by  showing  the  prisoner  and  the  accomplice  to- 
gether under  circumstances  which  were  not  likely  to  have  oc- 
curred imless  there  had  been  concert  between  them ;  g  because 
otherwise  his  whole  narrative  may  be  true  in  its  circumstances, 
and  abundantly  confirmed,  and  yet  false  as  to  the  allied  actors. 
But  this  is  a  mere  matter  for  the  discretion  of  the  court ;  and 
there  have  been  instances  where,  on  consideration,  it  has  been 
deemed  proper  to  convict  and  to  execute  prisoners  on  the  evi- 
dence of  an  accomplice  who  was  confirmed  as  to  others  of  the 
party,  but  not  as  to  those  executed."  h  On  the  other  hand,  in 
a  case  of  great  importance,  i  where  an  accomplice  swearing  pos- 
itively to  several  prisoners  was  confirmed  as  to  some,  and  not  as 
to  others,  Vaughan,  B.,  recommended  the  jury  to  acquit  the  lat- 
ter, and  they  were  accordingly  acquitted,  while  those  as  to  whom 
the  accomplice  was  confirmed  were  convicted  and  executed. 

'^  You  may  legally  convict  on  the  evidence  of  an  accomplice 
alone,"  said  Alderson,  B.,  to  a  jury,  '*  if  you  can  safely  rely  on 
his  testimony ;  but  I  advise  juries  never  to  act  on  the  evidence 
of  an  accomplice,  unless  he  be  confirmed  as  to  the  particular 
person  who  is  chained  with  the  offenoe."y  "  I  think  it  would  be 
highly  dangerous,"  said  Gurney,  B.,  shortly  afterwards,  "  to  con- 
vict any  person  of  such  a  crime  (larceny)  on  the  evidence  of  an 
accomplice,  imconfirmed  with  respect  to  the  person  accused."  i 

/  Dick.  Quar.  Ses.  9th  ed.  504.  R.  v.  Jones,  2  Campb.  133 ;  R.  v.  Bir- 

ij  li.  0.  Farler,  8  C.  &  P.  106 ;  where,  kett,  R.  &  Ry.  252. 

in  a  case  of  night  poaching,  on  9  Geo.  t  R.  o.  Fild  and  others,  Berks  Spring 

4,  c.  69,  s.  9,  the  only  confirmation  Assizes,  1828. 

of  the  accomplice's  testimony  was,  that  j  R.  v.  Wilkes,  7  Carrington  &  P. 

he  and  the  prisoner  were  drinking  to-  272.     So,  also,  in  Vermont,  State  v. 

gether  at  a  public  house,  commonly  Potter,  42  Yt.  495;  and  in  New  York, 

frequented  by  the  prisoner,  and  left  People  v.  Haynes,  55  Barbour,  450; 

the  house  together  when  shut  up  for  88  Howard  Pr.  369. 

the  night  X:  R.  v .  Dyke,  8  Carrington  &  P. 

A  R.  V.  Dawber,  8  Stark.  N.  P.  C.  34;  261. 
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§  786.  Still  more  recently,  in  1855,  the  law  was  thus  stated 
by  several  learned  judges  in  the  court  of  criminal  appeals :  — 

Jervis,  C.  J. — We  cannot  interfere,  though  we  may  regret  the 
result  that  has  been  arrived  at,  for  it  is  contrary  to  the  ordinary 
practice.  It  is  not  a  rule  of  law  that  accomplices  must  be  con- 
firmed in  order  to  render  a  conviction  valid,  and  it  is  the  duty 
of  the  judge  to  tell  the  jury  that  they  may  act  on  the  uncon- 
firmed testimony  alone;  and  juries  generally  attend  to  the 
judge's  direction,  and  require  confirmation.  But  it  is  only  a  rule 
of  practice.  This  is  another  point  to  be  noticed.  Where  an 
accomplice  speaks  as  to  the  guilt  of  three  prisoners,  and  his  testi- 
mony is  confirmed  as  to  two  of  them  only,  it  is  proper,  I  think, 
for  the  judge  to  advise  the  jury  that  it  is  not  safe  to  act  on  his 
testimony  as  to  the  third  prisoner  in  respect  of  whom  he  is  not 
confirmed ;  for  the  accomplice  may  speak  truly  as  to  all  the  facts 
of  the  case,  and  at  the  same  time  in  his  evidence  substitute  the 
third  prisoner  for  himself  in  his  narrative  of  the  transaction.  In 
this  case  the  jury  have  acted  on  the  evidence,  and  we  cannot 
interfere. 

§  787.  Parke,  B.  —  During  all  the  time  that  I  have  been  on 
the  bench,  I  have  usually  laid  down  the  rule  as  it  has  been  stated 
by  the  Chief  Justice  Jervis.  I  have  told  the  jury  that  they  may 
find  a  prisoner  guilty  upon  the  unsupported  testimony  of  an 
accomplice,  but  the  judges  have  been  in  the  habit  of  advising 
them  not  to  act  on  such  testimony  unless  corroborated.  There 
has  been  a  difference  of  opinion  among  the  judges  respecting  the 
corroboration  requinite. 

My  practice  always  has  been  to  tell  the  jury  not  to  convict  the 
prisoner  unless  the  evidence  of  the  accomplice  be  confirmed,  not 
only  as  to  the  circumstances  of  the  crime,  but  also  as  to  the  per- 
son of  the  prisoner. 

Wightman,  J.  —  It  has  not  been  the  universal  practice  to  re- 
quire confirmation  as  to  all  the  prisoners.  In  some  of  the  cases 
cited  in  the  note,  2  Starkie  on  Evidence,  18,  it  is  said,  if  there  be 
confirmation  of  the  accomplice  as  to  one  of  the  prisoners  the  jury 
may  convict  as  to  all. 

§  788.  Cresswell,  J.  —  I  have  always  acted  upon  the  view  of 
the  subject  taken  by  my  brother  Parke.  You  may  take  it  for 
granted  that  the  accomplice  was  at  the  committal  of  the  offence, 
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and  may  be  corroborated  as  to  the  facts,  but  that  has  no  ten- 
dency to  show  that  the  parties  accused  were  there.  I 

§  789.  The  distinction  existing  between  the  English  practice 
and  that  obtaining  in  most  of  the  American  courts,  is  more  ap- 
parent than  real,  and  may  be  traced  to  the  different  methods  of 
revision  which  exist  in  England  and  among  us.  In  England, 
except  on  questions  reserved  by  the  judge  at  the  trial,  the  only 
mode  of  revision  is  by  an  appeal  to  the  mercy  of  the  crown, 
by  which,  when  successful,  the  disgrace  is  not  detached,  but  only 
the  penalty  removed.  In  the  United  States,  if  a  conviction 
based  solely  on  an  accomplice's  testimony  be  obtained,  the  ver- 
dict would  be  instantly  set  aside,  or  at  all  events,  the  court  in 
review  would  not  hesitate  to  grant  a  new  trial.  Among  the 
many  advantages  belonging  to  our  system,  perhaps  one  question- 
able practice  may  have  grown  up,  and  that  is,  of  judges  on 
trial  reserving  such  points  as  the  present,  which  it  might  be 
better  for  public  example  to  summarily  and  definitely  meet. 
If  the  question  be  still  open,  it  may  not  be  improper  to  surest 
that,  after  all,  the  wiser  and  more  humane  course  is  always  to 
tell  the  jury  that  if  the  accomplice  be  uncorroborated  as  to  the 
person  of  the  accused,  they  must  acquit. 

A  feigned  accomplice  is  not  subject  to  the  above  considerations,  m 

§  790.  Irformer,  —  One  who  purchases  intoxicating  liquor  sold 
contrary  to  law,  for  the  purpose  of  prosecuting  the  seller  for  an 
unlawful  sale,  is  not  an  accomplice,  and  is  a  competent  witness 
on  the  trial  of  the  seller;  but  the  jury  should  be  instructed 
to  receive  his  evidence  with  the  greatest  caution  and  distrust,  n 
It  has  been  said,  however,  that  a  party,  by  turning  state's 
evidence,  does  not  thereby  relieve  himself  from  prosecution  by 
the  state,  o 

§  791.  Cross-examination  of  accomplice. —  Great  latitude,  from 
the  nature  of  the  case,  is  allowed  in  the  cross-examination  of  an 

I  R.  V,  Stubbs,  38  Eng.  Law  &  Eq.  as  a  witness  against  another,  until  the 

552  and  553;  Dears.  C.  C.  555.     A  judge  has  heard  the  evidence  necessary 

married  woman  who  consents  to  her  to  corroborate  that  of  an  accomplice, 

husband's  committing  an  unnatural  of-  R.  v.  Sparks,  1  F.  &  F.  388  —  Hill, 

fence  with  her,  is  an  accomplice,  and,  m  People  v,  Farrall,  80  Cal.  816. 

as  such,  her  evidence  requires  confirm  n  Com.  v.  Downing,  4  Gray  (Mass.), 

mation.    R.  v,  Jellyman,  8  C.  &  P.  29. 

604.  One  prisoner  who  has  pleaded  o  See  ante,§  591  a;  Com.  v.  Wood- 
guilty,  will  not  be  allowed  to  be  called  side,  105  Mass.  594. 
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accomplice,  and  the  most  searching  questions  are  permitted  in 
order  to  test  his  veracity.  j9 

2.  Accomplices  and  CoH^fendants  for  the  Dtfence. 

§  792.  One  of  several  persons  indicted,  although  he  have 
pleaded  and  defended  separately,  is  not  a  competent  witness  for 
his  co-defendants,  unless  immediately  acquitted  by  a  jury,  or  a 
nolle  prosequi  entered ;  and  the  same  rule  applies  to  accessaries,  q 
Whether  the  trial  be  joint  or  several  the  rule  is  the  same,  r  and 
wherever  the  wife  of  one  is  not  permitted  to  testify  for  the  others 
on  a  joint  trial,  she  will  not  be  received  for  them,  although  her 
husband  be  not  then  on  trial,  s  The  contrary  rule,  however,  has 
been  laid  down  in  Tennesee,  ^  in  Indiana,  t^  in  Ohio,  v  and  in 
Missouri,  ta  where  it  is  said  that  an  accomplice  is  a  competent 
witness,  and  may  be  examined,  if  he  is  willing,  for  his  co-defend- 
ant in  the  same  indictment,  if  tried  separately. 

§  793.  How  far  the  acquital  of  a  co-defendant,  alleged  to  be  a 
material  witness  for  a  defendant  convicted,  is  a  ground  for  a  new 
trial,  will  be  considered  in  a  subsequent  chapter,  where  the  sub- 
ject of  new  trials  is  discussed  at  large,  x 

By  the  code  of  Virginia,  p.  762,  §  21,  it  is  provided  that  "  no 
person,  who  is  not  jointly  tried  with  the  defendant,  shall  be  in- 
competent to  testify  in  any  prosecution,  by  reason  of  interest  in 
the  subject  matter  thereof."  y 


p  Lee  V.  State,  21  Ohio  St.  161. 

g  State  r.  Mooney  and  others,  1 
Yerger,  481 ;  State  v.  Calvin,  1  Charl- 
ton, 151.     See  post,  §  8S5d-62« 

r  1  Greenl.  Ev.  §  S6S;  State  v. 
Mooney,  1  Yerger,  431 ;  Com.  v.  Marsh, 
10  Rck.  57;  People  v.  Bill,  10  Johns. 
R.  95;  People  o.  Williams,  19  Wend. 
R.  877 ;  People  v.  M'Intyre,  1  Parker 
C.  C.  872;  S.  C.  5  Selden,  88  ;  Shay 
9.  Com.  12  Casey,  805 ;  State  v.  Dum- 
phey,  4  Minnes.  488 ;  State  v.  Smith, 
2  Iredell,  402;  State  v,  Edwards,  19 
Mo.  674 ;  Brown  v.  State,  24  Ark.  626 ; 
Chandler  v.  Com.  1  Bush  (Ky.),  41 ; 
Com.  V,  Eastman,  1  Cush.  189 ;  though 
see  U.  S.  V.  Henry,  4  W.  C.  C.  R.  428 ; 
U.  S.  w.  Han  way,  2  Wall.  Jr.  189; 
Moss  V.  State,  17  Ark.  827;   Baker  v, 

VOL.  I.  ~  48 


U.  S.  1  Minnes.  207;  Patterson  t*. 
People,  46  Barbour,  625 ;  Winsor  v,  R. 
1  L.  R.  Q.  B.  890. 

s  State  V.  Smith,  2  Iredell,  402  ; 
Com.  V.  Robinson,  1  Gray,  555.  See 
post,  §  8862,  how  far  a  refusal  to  ad- 
mit such  witness  is  ground  for  new 
trial. 

t  Moffitt  V,  State,  2  Humph.  99;  see, 
also,  U.  S.  V.  Henry,  4  Wash.  C.  C.  R. 
428. 

t<  Marshall  v.  State,  8  Ind.  498; 
Hunt  V.  State,  10  Ind.  69. 

V  Brown  v.  State,  18  Ohio  St.  496. 

to  Garrett  v.  State,  6  Mo.  1.  See,  as 
to  Mississippi,  Blennerhasset  v.  State, 
1  Walk.  7. 

X  See  post,  §  8362  ;  ante,  §  483. 

y  See  Lazier's  case,  10  Grattan,  717. 
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§  794.  On  a  joint  trial,  when  a  motion  is  made  by  the  defend- 
ant for  a  direction  to  the  jury  to  acquit  another  defendant  on  the 
ground  that  there  is  no  evidence  against  him,  so  that  he  can  be 
a  witness  for  the  party  making  the  motion,  it  is  for  the  court  to 
determine  whether  sufficient  evidence  exists.  2  And  no  excep- 
tion lies  to  such  refusal,  a 

In  Ohio,  the  right  of  a  co-defendant  to  testify  is  secured  by 
statute,  b 

A  co-defendant  or  accomplice,  who  has  pleaded  guilty,  or  been 
convicted,  provided  he  is  not  thereby  rendered  in&mous,  is  a 
competent  witness  for  his  co-defendants ;  c  and  so  when  he  has 
been  discharged,  and  indicted  separately,  d  But  in  a  New  Hamp- 
shire case,  it  has  been  forcibly  urged  that  while  still  unsentenced 
his  interest  in  lessening  a  penalty  disqualifies,  e 

A  joinder  of  defendants,  unless  the  offence  be  joint,  does  not 
work  such  disability./ 

Under  the  statutes  removing  disability  on  account  of  interest, 
one  defendant  may  be  a  witness  for  his  co-defendant,  to  the  same 
effect  as  he  could  be  a  witness  for  himself./^ 

Vn.   WANT  OP  BEUGION. 

§  795.  Hffeet  an  competency.  —  A  man  who  refuses  to  recog- 
nize a  state  of  rewards  and  punishments,  either  for  this  world  or 
the  next,  is  excluded  from  being  a  witness.^  It  is  not,  indeed, 
essential  that  the  witness  should  be  a  Christian,  or  believe  in  the 
Bible ;  it  is  sufficient  if  he  believe  in  a  Grod,  in  a  future  state 
of  rewards  and  punishments,  and  in  the  moral  obligation  of 
the  oath  he  is  about  to  take.  Grentoos,  Jews,  Mahometans, 
Turks,  and  Moors,  may  be  witnesses,  h    Atheists,  however,  and 

z  Brister  v.  State,  26  Ala.  109.    See  d  McKenzie  v.  State,  24  Aric.  636. 

post,  §  8862  ;  ante,  §  488.  e  State  v.  Young,  89  N.  H.  2S8. 

a  Com.  V.  Robinson,  1  Gray,  556 ;  /  Strawhern    v.  State,  87    Missis. 

U.  S.  V.  Marchant,  12  Wheat  480.  422. 

See  Shay  v.  Com.  12  Casey,  805.  f^  Sute  v.  Gigher,  28  Iowa,  818. 

b  Code  Crim.  Proc.  §  146.  Ante,  §  782  a,  c. 

€  Ballard  v.  Noaks,  2  Pike,  45;  Car-  g  B.  N.  P.  292;  Omichund  v.  Bar- 

penter  0.  Crane,  5  Blackf.  119;  State  ker,  Willes,  549;  I  Atk.  44,  S.  C;  2 

V.  Stotts,  26  Mo.  (5  Jones)  807 ;  Com.  Russ.  on  Crimes,  970. 

V,  Smith,  12  Mete.  288;  State  v.  Jones,  A  Willes,  549;  Acheson  v.  Everett, 

51  Maine,  126;   Delozier  v.  Sute,  1  Cowp.  890;  Gomez  Serra  v.  Manoz,  2 

Head,  45;   R.  v.  Ford,  2  Salk.  689;  Stra.  821;   Faehina  0.  Sabine,  Stra. 

contra,  State  v.  Young,  89  N.  H.  288.  1104 ;  1  Atk.  19,  S.  C. ;  1  Leach,  64. 
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such  like  infidek,  professing  no  religion  that  can  bind  their  con- 
sciences to  speak  the  truth,  are  inadmissible,  i  In  this  country, 
it  is  considered  immaterial  whether  the  witness  believe  that  the 
punishment  will  be  inflicted  in  this  world  or  in  the  next ;  it  is 
enough  if  he  have  the  religious  sense  of  accountability  to  the 
Omniscient  Being,  who  is  invoked  by  an  oath«y  In  New  York, 
by  statute,  it  is  provided,  that  the  test  of  the  competency  of  a 
witness  is  his  belief  in  the  existence  of  a  Supreme  Being,  who 
will  punish  false  swearing.  A;  In  Pennsylvania,  it  is  directly 
decided  that  the  true  test  of  the  competency  of  a  witness,  on  the 
ground  of  his  religious  principles,  is,  whether  he  believes  in  the 
existence  of  a  God  who  will  punish  him  if  he  swear  falsely.  I 
Hence  those  are  competent  who  believe  future  punishment  not 
to  be  eternal,  m  In  Ohio,  it  is  held  that  a  witness's  belief  that 
punishments  for  false  swearing  are  inflicted  in  this  life  only, 
might  go  to  his  credibility,  n  In  Connecticut,  it  was  formerly 
decided  that  those  who  believe  in  a  God,  and  in  rewards  and 
punishments  in  this  world,  are  not  competent  witnesses,  o  The 
legislature  of  that  state  has  since  enacted  that  such  persons  shall 
be  received  as  witnesses.  In  Massachusetts,  it  has  been  said  that 
mere  disbelief  in  a  future  existence  goes  only  to  the  ^edibility.  j9 
In  Maine,  a  belief  in  the  existence  of  the  Supreme  Being  is  ren- 
dered sufficient,  without  any  reference  to  rewards  or  punish- 
ments, q  In  Virginia,  a  belief  in  God  and  his  providence  has 
been  held  sufficient,  r  In  Illinois,  it  is  said  that  a  person  who 
has  no  religious  belief,  nor  belief  in  a  Supreme  Being,  and  who, 
though  recognizing  his  amenability  to  human  law,  in  case  he 

i  B.  N.  P.  292;   Omichand  v.  Bar-  262.    See  Com.  v.  Winnenuve,  2  Brew- 

ker,  Willes,  649;    1  Atk.  29  a  C;  ster,  878. 

Scott  t^.  Hooper,  14  Verm.  685 ;  Ar-  m  Cubbiflon  v.  M'Creary,  2  W.  & 

noid  V.  Arnold,  18  Verm.  868 ;  People  Serg.   262;    Butts  v.    Swartwood,   2 

v.  McGarren,  17  Wend.  460;  Com.  v.  Cowen,  481;   Blocker  v.  BumcM,  2 

Barnard,  Thach.  Crim.  Cases,  481 ;  Ala.  864 ;    U.  S.  v.  Kennedy,  8  Mc- 

BUdr  V,  Seaver,  26  Penn.  (2  Casey)  Lean,  176. 

274.  n  U.  S.  V.  Kennedy,  8   McLean, 

j  People  V,  Matteson,  2  Cowen,  488;  1 76. 

and  by  Story,  J.,  in   Wakefield   v.  o  Atwood  v.  Welton,  7  Conn.  K  66. 

Ross,  6  Mason,  18;  9  Dane's  Abr.  817;  p  Hunscom  v.  Hunscom,  16  Mass. 

Brock  V.  Million,  1  Wilcox  (10  Ohio),  184. 

126.  q  Stat.  1888,  c.  68 ;  Smith  v.  Coffin, 

ib  2  K  S.  c.  408,  s.  87.  6  Shep.  167. 

I  Cubbison  v.  M'Creary,  2  W.  &  S.  r  Jones  v.  Harris,  1  Strob.  160. 
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testify  falsely,  yet  does  not  feel  accountable  morally,  here  or 
hereafter,  cannot  be  admitted  as  a  witness,  and  his  unbelief  may 
be  established  by  the  testimony  of  others,  or  the  court  may,  on 
explanation  by  him,  decide  on  his  competency,  r^ 

§  796.  Soto  proved.  —  A  defect  of  religious  fadth  is  never  pre- 
simied,  but  the  burden  of  proof  is  on  the  party  objecting  to  the 
witness  to  show  that  he  is  a  disbeliever.  8  And  the  proper  time 
for  showing  the  religious  opinions  of  a  witness  is  before  he  is 
sworn ;  after  he  is  sworn  it  is  too  late,  t 

§  797.  The  ordinary  mode  of  proving  the  religious  views  of 
a  witness  is  to  produce  evidence  of  his  declarations  made  to 
others.  ^^  The  weight  ci  opinion  is  that  the  witness  himself 
cannot  be  questioned  or  examined.  ie  And  if  the  witness  has 
changed  his  opinions,  such  change  must  be  proved  by  thu^  per- 
sons, and  that  although  the  change  m^^y  be  quite  recent,  v 

§  798.  Thus,  where  the  incompetency  of  a  witness  on  account 
of  a  defect  in  his  religious  belief  had  been  established  by  evidence 
of  his  declarations,  it  was  held  that  the  witness  could  not  be 
sworn  on  his  voir  dire  to  restore  his  own  competency  by  showing 
a  change  of  opinion,  w 

In  Vermcyit  and  Tennessee,  however,  it  seems  that,  contrary 
to  the  rule  so  established,  the  witness  himself  may  be  exam- 
ined. X  And  in  the  U.  S.  Court,  in  the  District  of  Columbia, 
he  has  been  permitted  to  explain  his  views,  but  not  ^under 
oath,  ff 

^^  It  has  been  sometimes  allowed  to  a  counsel,"  says  Mr.  Jus- 
tice Talfourd,  z  ^to  question  witnesses  on  their  voir  dire  as  fp 

r^  Central  Military  Tr.  Railroad  Co.  v  Atwood  o.  Welton,  7  Codd.  66  ; 

V.  Bockafellow,  17  111.  541.  Curtis  v.  Strong,  4  Day,  51 ;  Com.  v, 

s  1  Greenleaf  on  £v.  §  370.  Bachelor,  4  Am.  Jur.  79;  Jackson  o. 

(Smith    V.    Coffin,  6    Shep.   157;  Gridley,  18  Johns.  98;  Smith  v.  Coffin, 

Queen's  case,  2  B.  &  B.  284.  6  Shepley,  157. 

fi-  Central  Milit.  Tr.  R.  R.  r.  Rock-  lo  Com.  v.  Wyman,  Thach.  Crim.  C. 

afellow,  17  111.  541.  482 ;  State  v.  Townsend,  2  Harr.  548 ; 

u  Smith  o.   Coffin,  6   Shep.   157;  U.  S.  p.  White,  5  Cranch  C.  C.  R.88. 

Wakefield    v.  Ross,    5    Mason,    19;  x  Scott  v.  Hooper,  14  Verm.  585; 

Queen's  case,  2  B.  &  B.  284;  2  Rev.  Harrel  v.  State,  1  Head,  125  ;  U.  S.r! 

Stat  (New  York)  c.  408,  s.  87;    1  White,  5  Cranch  C.  C.  R.  88. 

Swift's  Digest,  789 ;  Curtis  r.  Strong,  y  U.  S.  v.  White,  6  Cranch  C.  C.  R. 

4  Day,  51 ;   Jackson  r.  Gridley,  18  88 ;  so  also  Central  Military  Tr.  K  R. 

Johns.  98;    Com.  v.  Smith,  2  Gray,  v.  Rockafellow,  17  111.  541. 

516.  2  6  Dick.  Q.  S.  585. 
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their  religious  belief ;  but  it  may  be  doubted  whether  a  witness 
would  not  be  justified  in  insisting,  when  so  questioned,  on  the 
simple  answer  that  he  considers  the  oath  administered  in  the 
usual  form  binding  on  his  own  conscience,  and  in  declining  to 
answer  further;  for  a  confession,  thus  forced  from  him,  of  a 
disbelief  in  a  state  of  retribution,  would  certainly  be  esteemed 
as  disgraceful  in  a  court  of  justice,  and  there  seems  no  reason 
why  a  person  should  thus  be  taxed,  perhaps  to  his  own  infinite 
prejudice,  merely  because  he  appears  to  perform  a  public  duty  in 
obedience  to  a  subpoena.  At  all  events,  it  is  quite  clear  that  a 
witness  may  properly  refuse  to  answer  any  questions  which  go 
beyond  an  inquiry  into  his  belief  in  a  Superior  Being  to  whom 
man  is  answerable ;  and  that  it  is  the  duty  of  counsel  to  refuse, 
however  urged,  to  put  such  questions,  which  are  altogether  im- 
pertinent and  vexatious." 

§  799.  Mode  of  swearing  witness,  —  The  common  and  regular 
way  of  swearing  by  a  Christian  is  on  the  four  Evangelists,  viz., 
the  New  Testament,  a  All  witnesses,  mdeed,  must  be  sworn 
after  a  form,  the  obligation  of  which  they  acknowledge :  as,  a 
Jew,  on  the  Pentateuch  or  Old  Testament,  with  his  head  cov- 
ered ;  b  a  Mohametan,  on  the  Koran ;  c  a  Gentoo,  touching  with 
his  hand  the  foot  of  a  Brahmin  or  priest  of  his  religion ;  a  Brah- 
min, by  touching  the  hand  of  another  such  priest ;  d  a  Chinese, 
by  breaking  a  china  saucer ;  e  a  Scotch  Covenanter,  or  member 
of  the  kirk,  by  holding  up  the  hand  i^thout  kissing  the  book  if 
but  if  a  witness  himself  declares  that  he  acknowledges  the 
sanction  of  the  oath  in  the  usual  form,  there  seems  no  just 
ground  for  troubling  him  with  further  questions.  It  is  certain 
that  in  whatever  form  he  consents  to  be  sworn,  e.  g.  if  though 
fi  Christian  he  declines  to  be  sworn  on  the  New,  but  consents 

a  See,   per  Lee,  C.  S.,  R.  v.  Bos-        h  Gomez  Serra  v.  Munoz,  Stra.  821 ; 

worth,  Strange,  1114.  The  adjuration  see  Ibid.  1118. 
oath  was  ^  on  the  true  faith    of   a        c  R.  v.  Morgan,  1  Leach,  54. 
Christian,"  till  altered  for  the  Jews  by        d  Omichund  v.  Barker,  Wil.  645. 
10  €reo.  1,  c.  10.    So,  the  swearing  on        e  R.  v,  Entrehman,  1    C.  &  Mar. 

a  common  prayer-book  with  the  four  248.    See  The  Merrimac,  1  Benedict, 

gospels  in  the  same  cover,  will  suffice  490. 

in  order  to  an  indictment  for  peiju-       J  R.  v.  Mildrone,  Leach,  412  ;  R.  v. 

ry.    Rokeby  v.  Langston,  2  Keb.  814  ;  Walker,  2  Sid.  6,  cited  Cowp.  890 ; 

McfAdams  v.  Weaver,  2  Kerr  (New  Mee  v.  Reid,  Peake  C.  N.  P.  28;  1 

Brunswick),  176.    Post,  §  2205.  Leach,  498.    Post,  §  2205. 
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to  be  sworn  on  the  Old  Testament,^  lie  may  be  afterwards 
asked  whether  he  hold  such  oath  binding  on  his  conscience; 
but  not  whether  he  considers  any  other  form  of  oath  more  bind- 
ing, for  he  will  be  liable,  if  he  gives  false  testimony,  to  the  pen- 
alties of  perjury,  h 

§  800.  Immoral  and  degraded  l\fe.  —  It  is  for  the  jury  to 
determine  what  weight  is  to  be  given  to  the  testimony  of  one 
whose  immoral  and  d^raded  life  shows  a  want  of  religious  sen- 
timent, or  a  disregard  to  personal  character  or  reputation,  t 

When  want  of  religion  appears  in  cross-examination,  —  K,  on 
cross-examination,  it  appears  that  the  witness  has  not  the  moral 
sense  requisite  to  make  him  a  competent  witness,  the  court,  at  its 
discretion,  may  strike  out  his  testimony,  or  leave  it  to  the  jury 
with  proper  instructions  as  to  its  weight,  t^ 

VIII.  NUMBER   OF  WITNESSES  NECESSARY. 

§  801.  At  common  law,  one  witness  was  sufficient  in  all  cases 
with  the  exception  of  perjury,  at  every  stage  of  the  prosecu- 
tion.y 

§  802.  Treason.  —  In  high  treason,  two  witnesses  are  required, 
both  before  the  grand  jury  and  at  the  trial ;  both  of  the  witnesses 
to  the  same  overt  act  or  one  of  them  to  one  overt  act,  and 
another  of  them  to  another  overt  act  of  the  same  species  of 
treason ;  unless  the  defendant  shall  willingly,  without  violence, 
confess  the  same,  h  If  the  jury  do  not  give  credit  to  both  of  the 
witnesses,  the  defendant  shall  be  acquitted.  I  But  one  witness 
even,  in  England,  is  sufficient  to  prove  a  collateral  fact  ;m  as,  for 
instance,  to  prove  that  the  defendant  is  a  natural  born  subject,  n 
or  the  like.  In  this  country,  although  the  Constitution  declares 
that  two  witnesses  are  necessary  to  produce  conviction,  it  may 
not  be  so  strictly  and  absolutely  necessary  to  authorize  an  indict- 
ment being  found  a  true  bill.     Although  there  must  be  two 

g  Edmonds  v.  Rowe,  By.  &  M.  C.       j  2  Hawk.  c.  46,  s.  2  ;  Post.  2SS. 
N.  P.  77.  I;  7  &  8  W.  8,  c.  3,  8.  2  ;  1  Ed.  6,  c. 

A  2  Br.  &  B.  2S4;  8  Br.  &  B.  282.  12,  s.  22;  5  &  6  Ed.  6,  c.  11.  s.  12. 

Post,  §  2205.  Post,  §  2627. 

t  Bowman  v.  Smith,   I    Strobhart,        /  Per  Scroggs,  C.  J.,  in  R.  &.  Palmer, 

246.  8  St  Tr.  56. 

t^  People  V,  Harper,  1  Edm.  (N.  Y.)        m  Post.  242.     Post,  §  2627. 
Sel.  Ca.  180.  n  R.  v.  Vaughan,  5  St  Tr.  29. 
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[§  804. 


witnesses  on  trial,  yet  with  the  grand  jury  it  seems  enough  that 
one  witness  prove  one  act,  and  another  prove  another  act.  o 

§  808.  Perjury.  —  The  old  law  held  that  there  must  be  two 
witnesses  upon  an  iddictment  for  perjury  ;  that  one  alone  is  not 
sufficient,  because  there  is  in  that  case  only  one  oath  against 
another,  p  The  strictness  of  this  rule,  however,  has  long  since 
been  greatly  relaxed ;  the  true  principle  being  that  the  evidence 
must  be  something  more  than  sufficient  to  counterbalance  the 
oath  of  the  prisoner,  and  the  legal  presumption  of  his  inno- 
cence, q 

The  oath  of  the  opposing  witness,  therefore,  will  not  prevail, 
unless  it  be  corroborated  by  other  independent  circumstances. 
But  these  circumstances  need  not  be  tantamount  to  another 
witness,  it  being  sufficient  if  they  are  strongly  corroborative  of 
the  accusing  witness,  r  and  it  must  corroborate  him  in  something 
more  than  slight  particulars ;  %  and  must  not  merely  show  that 
the  account  is  probable,  but  must  prove  facts  ejusdem  generia^ 
and  tending  to  produce  the  same  result,  t 

§  804.  Hence  if  the  assignment  of  perjury  be  proved  by  one 
witness,  and  strong  circumstantial  evidence  be  brought  forward, 
such  evidence  will  supply  the  want  of  another  witness,  u  Dec- 
larations of  the  defendant,  iuconsistent  with  the  oath,  are  suffi- 
cient as  corroboration,  v  A  single  witness  is  sufficient  to  prove 
that  the  defendant  swore  as  is  alleged  in  the  indictment.  t<^ 


o  Burr's  Trial,  196;  U.  S.  v.  Han- 
way,  2  Wall.  Jr.  189.     Post,  §  2627. 

p  R.  V.  Muscot,  10  Mod.  195  ;  1 
Starkie  Ev.  448  ;  4  Hawk.  P.  C.  b.  2, 
ch.  46,  §  10;  4  Bla.  Comm.  358;  2 
Russell  on  Crimes,  1791.  Post,  § 
2276. 

q  1  Greenleaf  on  Ev.  §  257 ;  U.  S. 
V.  Wood,  14  Peters,  440 ;  R.  v.  Rob- 
erts, 8  C.  &  K.  607. 

r  1  Greenl.  on  Ev.  §  257 ;  State  v. 
Moliere,  1  Dev.  268;  State  v.  Hay- 
ward,  1  Nott  &  McC.  547  ;  R.  ».  May- 


hew,  6  C.  &  P.  815;  Roscoe  on  Grim. 
EWd.  686  ;  Clark's  Ex'rs  v.  Van 
Reimsdyk,  9  Cranch,  160.  Post,  § 
2275,  2276  a,  2278. 

«  Yates's  case,  1  Car.  &  Marshman, 
189.    Post,  §2278. 

t  Simmons  v.  Simmons,  11  Jur.  880 

u  R. ».  Lee,  Archb.  C.  P.  9th  ed 
148.     See  post,  §  2276. 

V  State  i;.  Moliere,   1   Dev.  268 
Dodge  V.  State.  4  Zabr.  455. 

w  Com.  t*.  Pollard,   12  Met.  225. 
Post,  §  2268,  2276  a. 
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IX. 


WHEN  A  WITNESS  WILL  BE  EXCUSED  FROM  ANSWEBING  ON   THE 
GROUND  OF  SELF-CRIMINATION  OR  DISGRACE. 


[JPor  rules  as  to  testing  witnesses  in  this  respect^  see  ppst^ 

§  3009.] 

§  805.  Witness  cannot  he  compelled  to  give  answer  which  may 
s%tbject  him  to  indictment.  —  A*  witness  is  not  bound  to  answer 
when  the  tendency  of  his  evidence  is  to  expose  him  to  a  penal 
liability,  or  to  any  kind  of  punishment,  or  to  a  criminal  charge,  x 
Thus,  a  witness  cannot  be  compelled  to  answer  a  question  which 
might  subject  him  to  an  indictment  for  usury;  y  A  pardon  ten- 
dered, however,  precludes  a  witness  from  refusing  to  answer,  y^ 

§  806.  Witness  alone  can  claim  the  privilege,  —  It  is  for  a  wit- 
ness to  avail  himself  of  the  privil^e.  z  The  public  prosecutor 
has  no  right  to  object,  that  a  question  put  to  one  of  the  witnesses 
calls  for  an  answer  tending  to  expose  him  to  criminal  punish- 
ment ;  this  being  an  objection  whidi  the  witness  alone  is  author- 
ized to  make,  a 


X  1  Stark.  Ev.  165,  166 ;  PhiL  & 
Am.  on  Ev.  918,  914;  1  PhU.  Ev.  277; 
Cowen  &  Hill's  note,  516,  to  1  Phil. 
Evid.  267,  and  cases  therein  cited ; 
see  also  Faxton  v,  Douglass,  19  Yes. 
225 ;  Gates  v,  Hardacre,  8  Taunt.  424 ; 
Macbride  v.  Macbride,  4  Esp.  242; 
R.  V,  Lewis,  4  Esp.  225  ;  R.  v.  Slaney, 
5  C.  &  P.  218  ;  R.  V.  Pegler,  5  C.  &  P. 
521;  Dodd  v,  Norris,  8  Camp.  519; 
Maloney  v.  Bartley,  8  Camp.  210  ; 
State  V.  K.  4  N.  Hamp.  562 ;  State  v. 
Edwards,  2  Nott  &  McC.  18  ;  Brown 
V.  Brown,  5  Mass.  820;  People  v. 
Mather,  4  Wend.  254 ;  Burr's  Trial, 
244 ;  Poole  v,  Perritt,  1  Speers,  128 ; 
Chamberlain  v.  Wilson,  12  Ver.  491 ; 
People  V.  Rector,  19  Wend.  569  ;  Rob- 
inson V,  Neal,  5  Monroe,  212  ;  Lister 
V.  Boker,  6  Black.  489;  Warner  v, 
Lucas,  10  Ohio,  886 ;  Com.  v.  Kimball, 
24  Pick.  866;  Low  v.  Mitchell,  18 
Maine,  872;  Doran's  case,  2  Parsons, 
467. 

y  Bank  of  Salina  i;.  Henry,  2  Denio, 
155 ;  Curtis  r.  Knox,  2  Denio,  841 ; 
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Henry  v.  Bank  of  Salina,  8  Denio' 
698. 

yl  R  V.  Maloney,  9  Cox  C.  C.  26. 

z  State  V,  Foster,  8  Foster,  848. 

a  Ward  v.  People,  6  Hill's  N.  Y.  R. 
144;  2  Phil.  Evid.  418;  Thomas  v. 
Newton,  M.  &  M.  48,  n.  ;  2  Russ.  on 
Crimes,  981;  and  see  cases  in  pre- 
ceding notes.  To  entitle  a  witness  to 
the  privilege  of  not  answering  a  ques- 
tion as  tending  to  criminate  him,  the 
court  must  see,  firom  the  circumstances 
of  the  case,  and  the  nature  of  the  evi- 
dence which  the  witness  is  called  to 
give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer. 
If  the  fact  of  the  witness  being  in 
danger  is  once  made  to  appear,  great 
latitude  should  be  allowed  to  him  in 
judging  of  the  effect  of  any  particular 
question.  The  danger  to  be  appre- 
hended must  be  real  and  appreciable, 
with  reference  to  the  ordinary  opera- 
tion of  law,  in  the  ordinary  course  of 
things,  and  not  a  danger  of  an  imagi- 
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[§  807. 


Court  determines  as  to  question.  —  It  is  the  province  of  the  court 
to  determine  whether  a  direct  answer  to  a  question  may  crimi- 
nate, b 

§  807.  Distinction  between  material  questions  and  questions  to 
disgrace  witness.  —  A  greater  latitude  is  allowed  in  asking  a 
question  the  object  of  which  is  material  either  to  the  prosecution 
or  the  defence,  than  in  putting  one  for  the  mere  purpose  of  de- 
grading the  witness,  c 


nary  character,  having  reference  to 
some  barely  possible  contingency.  R. 
V.  Boyes,  1  B.  &  S.  Sll ;  9  Cox  C.  C. 
82  ;  2  F.  &  F.  167;  Wroe  v.  State,  20 
Ohio  St.  460.  "  The  witness  may  claim 
the  protection  of  the  court  at  any  stage 
of  the  inquiry,  although  he  may  already 
have  answered  without  objection  some 
questions  tending  to  criminate  him. 
R.  V.  Garbett,  2  C.  &  K.  474.  The 
witness  himself  is  not  the  sole  judge 
whether  his  evidence  will  bring  him 
into  danger  ;  the  Jtidge  must  see,  from 
the  circumstances  of  the  case,  and  the 
nature  of  the  evidence,  whether  there 
really  is  reasonable  ground  to  appre- 
hend danger  to  him  from  his  being 
compelled  to  answer.  Osborn  v,  Lon- 
don Dock  Co.  10  Exch.  698 ;  24  L.  T. 
Exch.  140;  Sidebottom  v.  Adkins,  27 
h.  T.  Ch.  152 ;  R.  v.  Boyes,  1  B.  &  S. 
311;  30  L.  T.  Q.  B.  801;  Ex  parte 
Fernandez,  10  C.  B.  N.  S.  8,  89, 40 ; 
80  L.  T.  (C.  P.)  821."  Archbold's  C. 
P.  (ed.  of  1871)  277. 

h  Com.  V,  Brainard,  Thacher  C.  C. 
146  ;  People  r.  Mather,  4  Wend.  229 ; 
Territory  v,  Nugent,  1  Martin,  114; 
Grannis  v,  Branden,  6  Day,  260  ;  Jack- 
son V.  Humphrey,  1  John.  R.  498 ;  Gal- 
braith  v.  Eichelberger,  8  Yeates,  515 ; 
Yaughan  v,  Perrine,  2  Pen.  728  ; 
Marbur)' v.  Madison,  1  Cranch,  144; 
1  Burr's  Trial,  245;  Southard  v, 
Rexford,  6  Cowen,  254 ;  Real  v.  Peo- 
ple, 8  Hand  (42  N.  Y.),  270.  Post, 
§809. 

c  Greenleaf  on  Ev.  §  454, 455 ;  Phil. 
&  Am.  on  Ev.  917 ;  2  Phil.  Ev.  422. 


Thus,  in  a  case  already  cited,  where  a 
witness,  in  an  investigation  by  a  grand 
jury,  was  asked  whether  he  knew  of 
any  person,  excepting  himself,  who 
had  bet  at  a  faro  table,  within  the  last 
twelve  months  —  the  question  being 
one  in  chief,  for  the  purpose  of  sup- 
porting a  prosecution  —  and  the  wit- 
ness declined  answering,  on  the  ground 
of  self^crimination,  the  subject  was 
examined  by  a  learned  judge  with 
great  clearness.  "  The  next  inquiry 
is,"  he  said,  **was  the  witness  right 
in  refusing  to  answer  the  question,  on 
the  ground  that  the  answer  would 
implicate  himself?  The  record  shows 
that  the  game  at  faro  is  played  with 
cards,  by  one  person,  as  banker, 
against  any  number  of  persons,  each 
person  playing  for  himself,  without 
any  aid  from  the  others,  against  the 
banker,  and  that  there  is  no  com- 
mon interest  among  those  persons 
playing  against  the  banker.  Thus  it 
appears  that  each  player  against  the 
bank  is  separate  and  independent  of 
•all  others.  The  inquiry  made  by  the 
grand  jury  is,  *Tell  who  bet  at  the 
game  of  faro,  not  naming  yourself.' 
The  answer  of  the  witness  is  (sup- 
posing him  to  be  A.)  that  'if  I  tell 
that  B.,  C,  and  D.  played,  it  will 
be  either  full  or  partial  evidence  that 
I  played.'  This  is  the  whole  argument 
of  the  case  —  an  argument  which,  I 
think,  is  totally  untenable  in  law  and 
reason;  and  I  am  very  clear  that 
the  witness  is  bound  to  answer  the 
question  propounded  by    the    grand 
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No  question  allowable  which  involves  eircumstantial  evidence  of 
guilt.  —  Bat  in  no  case  is  a  witness  compelled  to  furnish  a  fact 

jury.  Suppose  A.  should  swear  that 
on  the  10th  of  March,  in  the  maricet- 
house,  he  saw  B.  play  at  faro ;  then  A. 
is  indicted  for  playing  at  faro  on  the 
10th  of  March,  at  the  market-house, 
and  on  the  trial,  the  prosecution  should 
giye  in  evidence,  that  on  the  trial  of 
B.,  A.  had  sworn,  that  on  that  day,  at 
that  place,  he  saw  B.  play  —  would 
any  one  pretend  that  the  indictment 
is  proved?  The  answer  is  obvious. 
I  understand  the  rule  laid  down  by 
Chief  Justice  Marshall,  in  Burr's 
Trial,  245,  to  be  the  true  rule  of  law. 
It  is  this :  That  it  is  the  province  of 
the  court  to  judge  whether  any  direct 
answer  to  the  question  that  may  be 
proposed,  will  fiimish  evidence  against 
the  witness.  If  such  answer  may  dis- 
close a  fact  which  forms  a  necessary 
and  essential  link  in  the  chain  of  tes- 
timony, which  would  be  sufficient  to 
convict  him  of  any  crime,  he  is  not 
bound  to  answer  it,  so  as  to  furnish 
matter  for  that  conviction.  In  such 
case,  the  witness  must  himself  judge 
what  his  answer  will  be ;  and  if  he  say 
on  his  oath  he  cannot  answer  without 
accusing  himself,  he  cannot  be  com- 
pelled to  answer.  Both  parties  rely 
on  this  rule.  Apply  the  rule  to  the 
case  before  the  court  The  witness 
says  he  cannot  answer  without  accus- 
ing himself  of  crimes.  The  question  is,  ^ 
'Who  did  you  see  betting  at  faro, 
except  yourself  ? '  It  is  believed  that 
a  direct  answer  in  the  negative  to  this 
would  be, '  I  saw  no  one  bet  at  faro.' 
This  answer,  I  think,  all  will  allow, 
does  not  accuse  him.  But  suppose 
that  his  answer  must  be,  that  he  saw 
B.  bet  at  faro,  can  it  not  be  true,  that 
though  B.  bet,  yet  he,  the  witness,  did 
not?  Does  the  mere  fact,  that  one 
man  saw  another  commit  crime,  prove 
in  law  and  reason,  that  he  who  saw 
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the  crime  committed  was  a  participa- 
tor ?  The  only  irresistible  fact  that  is 
contained  in  it  is,  that  he  who  saw  the 
fact,  must  have  been  in  such  a  position, 
with  respect  to  the  actors,  that  he 
could  see  or  know  the  thing  he  swears 
to.  The  rule  then  is,  that  the  court 
must  judge  whether  a  direct  answer 
would  furnish  any  matter  for  his  con- 
viction ?  If  the  witness  answer,  that 
he  saw  no  one  bet,  or  that  he  saw  B. 
and  C.  bet,  he  furnishes  no  matter  that 
would  be  a  necessary  link  in  the  chain 
of  testimony  to  convict  him  of  betting 
at  fara  Suppose  A.  indicted  for  bet- 
ting at  faro ;  what  in  law,  must  be  the 
evidence?  The  first  link  would  be, 
that  there  was  a  fiuro  bank,  that  there 
was  a  banker,  and  that  A.  and  the 
banker  did  play  at  the  game,  and  that 
A.  and  the  banker  did  bet  on  the 
event  of  the  game.  These  several 
links  would  form  a* chain  of  testimony 
sufficient  to  convict  A.  Now,  though 
it  be  true,  that  without  proof  of 
the  existence  of  the  bank  and  the 
banker,  no  crime  can  be  predicated 
thereon,  yet  it  is  equally  true,  that  the 
facts  that  the  bank  and  the  banker 
both  existed,  form  no  part  of  the 
offence  of  betting  at  faro,  The  essen- 
tial links  are,  that  there  was  a  betting 
on  the  game;  these  two  must  be 
coupled  together,  otherwise  no  offence 
can  exist;  and  these  two  must  be 
coupled  with  a  third  link,  that  is,  that 
A.  bet  on  the  game.  Then  his  offence 
is  complete,  entirely  so,  without  nam- 
ing who  was  the  banker,  or  who  else 
bet  at  the  same  time.  Can  it  be  pre- 
tended, that  if  it  is  siud  by  A.  that  B. 
bet  at  the  game,  that  on  the  trial  of  A. 
it  must  be  proved  that  B.  bet,  before 
A.  can  be  convicted  ?  I  will  answer, 
that  it  cannot  be  so  pretended.  This, 
I  think,  most  clearly  shows  that  there 
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SELF-CBIMINATION  AND  DISGBACE. 


[§  807. 


which  might  become  a  link  in  the  chain  of  criminating  eyi- 
dence.  c^  In  a  well  argued  opinion  by  Marcy  J.,  in  a  leading  case 
in  New  York,  <?  it  was  said :  ^^  Where  the  disclosures  he  may  make 
can  be  used  against  him  to  procure  his  conviction  for  a  criminal 
offence,  or  to  charge  him  with  penalties  and  forfeiture,  he  may 
stop  in  answering  before  he  arrives  at  the  question  the  answer  to 
which  may  show  directly  his  moral  turpitude.  The  witness,  who 
knows  what  the  court  does  not  know,  and  what  he  cannot  com- 
municate without  being  a  self-accuser,  is  to  judge  of  the  effect  of 
his  answer,  and,  if  it  proves  a  link  in  the  chain  of  testimony, 
which  is  sufficient  to  convict  him,  when  the  others  are  made 
known,  of  a  crime,  he  is  protected  by  law  from  answering  the 
question.  If  there  be  a  series  of  questions,  the  answers  to  all  of 
which  would  establish  his  criminality,  the  party  cannot  pick  out 
a  particular  one  and  say,  if  that  be  put  the  question  will  not 
criminate  him.  If  it  is  one  step  having  a  tendency  to  criminate 
him,  he  is  not  compelled  to  answer,  d,  The  same  privilege  that 
is  allowed  to  a  witness,  is  the  right  of  a  defendant  in  a  court  of 
equity,  when  called  on  to  answer.  In  Parkhi|pt  v.  Lowten,  2 
Swanst.  215,  the  chancellor  held,  that  the  defendant  '  was  not 
only  not  bound  to  answer  the  question,  the  answer  to  which  would 
is  nothing  solid  in  the  objection  of  the    will  remain  unknown  to  the  grand 


witness.  Let  us  put  a  case  where  a 
direct  answer  to  a  question  would  im- 
plicate a  witness.  Thus,  '  Did  you 
set  up,  and  keep  a  faro  table  ?  '  Now, 
here  the  court  can  clearly  see,  that  if 
the  answer  be  yes,  the  witness  would 
Abject  himself  to  the  penalty,  for  set- 
ting up  and  keeping  a  faro  table ;  and 
if  the  answer  be  no,  he  cannot  so  sub- 
ject himself.  But  whether  the  answer 
be  yes  or  no,  is  unknown  to  the  court ; 
and  in  this  case,  the  witness  must  be 
the  judge  whether  his  answer  will  be 
yes  or  no,  and  he  may  say  he  cannot 
answer  the  question  without  implicat- 
ing himself.  But  in  this  case  it  is 
said,  if  the  witness  is  bound  to  tell  who 
bet  at  the  game,  without  naming  him- 
self, then  those  persons  who  are  named 
will  be  examined  as  to  the  fact  whether 
he  bet :  and  if  the  witness  is  not  com- 
pelled to  name  who  did  bet,  then  they 


jury,  and  cannot  be  examined  whether 
the  witness  bet.  I  understand  this 
doctrine  to  be  grounded  more  on  the 
fear  of  retaliation  than  on  any  sound 
principle  of  law.  Will  the  law  permit 
a  man  to  keep  oflences  and  oifenders 
secret,  lest  the  offenders  should,  in 
their  turn,  give  evidence  against  him  ? 
I  have  looked  into  the  cases  cited  at 
the  bar,  and  I  am  unable  to  perceive 
any  principle  in  any  of  tbem,  which 
ought  to  vary  the  foregoing  opinion." 
Ward  V.  State,  2  Mo.  98.  See  R.  v. 
Boyes,  9  Cox  C.  C.  3  2,  ante,  note  a. 

c^  Bankof  Salinav.  Henry,  2  Denio, 
155 ;  Henry  v.  Bank  of  Salina,  1  ComsU 
88 ;  Lea  \o»  Henderson,  1  Cold.  (Tenn.)  ' 
146.    See  Short  o.  Mercier,  1  Eng.  R. 
L.  &  £.  208. 

c'  People  t;.  Mather,  4  Wend.  229. 

d  16  Yes.  242. 
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criminate  him  directly,  but  not  any  which,  however  remotely  con- 
nected with  the  fact,  would  have  a  tendency  to  prove  him  guilty 
of  simony.'  The  language  of  Chief  Justice  Marshall,  on  Burr's 
trial,  is  equally  explicit  on  this  point.  ^  Many  links,'  he  says, 
*•  frequently  compose  that  chain  of  testimony,  which  is  necessary 
to  convict  an  individual  of  a  crime.  It  appears  to  the  court  to 
be  the  sense  of  the  rule,  that  no  witness  is  compellable  to  furnish 
any  one  of  them  against  himself.  It  is  certainly  not  only  possi- 
ble, but  a  probable  case  that  a  witness,  by  disclosing  a  certain 
fact,  may  complete  the  testimony  against  himself,  and,  to  every 
effectual  purpose,  accuse  himself  as  entirely  as  he  would  by  stat- 
ing every  circumstance  which  would  be  required  for  his  convic- 
tion. The  fact  of  itself  would  be  unavailing,  but  all  other  facts 
without  it  would  be  insufficient.  While  that  remains  concealed 
in  his  own  bosom  he  is  safe ;  but  draw  it  from  thence  and  he  is 
exposed  to  prosecution.  The  rule  which  declares  that  no  man  is 
compelled  to  accuse  himself  would  most  obviously  be  infringed 
by  compelling  a  witness  to  disclose  a  fact  of  this  description.'  e 

6  1  Burr'sTrial,  4^4.  Thequestioii 
arose  on  Burr's  trial  in  the  following 
shape  :  A  paper  being  produced  to  the 


court  in  cipher,  a  witness  (Mr.  Willie) 
was  asked,  "Did  you  copy  this  pa- 
per ?  "  He  objected,  that  if  any  paper 
he  had  written  would  have  any  effect 
on  any  other  person,  it  would  as  much 
affect  himself.  Mr.  Wirt  insisted  that 
as  the  witness  had  sworn,  in  a  previous 
deposition,  that  he  did  not  understand 
the  cipher,  the  mere  act  of  copying 
could  not  implicate  him.  Willie  was 
then  asked,  *'Do  you  understand  its 
contents  ?  "  It  was  admitted  by  the 
witness  that  the  question  per  se  might 
be  innocent,  but  should  he  answer,  the 
prosecution  might  go  on  gradually,  un- 
til it  at  last  obtained  matter  enough  to 
criminate  him.  The  counsel  for  the 
prosecution  admitted,  that  if  they  had 
followed  with  a  question  as  to  what 
were  the  contents  of  the  letter,  the  ob- 
jection might  be  valid.  But  they  as 
yet  had  not.  If  he  answered  that  he 
did  understand  the  letter,  his  answer 
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to  the  other  question  might  amount  to 
self -crimination ;  but  if  he  did  not  un- 
derstand it,  it  could  not  criminate  him. 
The  question  was  again  changed,  *'  Do 
you  know  this  letter  to  be  written  by 
Aaron  Burr,  or  any  one  under  his  au- 
thority ?  "  Marshall,  C.  J.,  said  that 
was  a  proper  question.  The  witness 
still  refused  to  answer,  as  it  might  crim- 
inate him.  The  question  was  then  ar- 
gued, when  the  chief  justice  remarked, 
that  the  proposition  contended  for  on 
the  part  of  the  witness,  that  he  was  to 
be  the  sole  judge  of  the  effect  of  his 
answer,  was  too  broad,  while  that  on 
the  other  side,  that  a  witness  can  never 
refuse,  unless  the  answer  will  per  se 
convict  him  of  a  crime,  was  too  narrow. 
He  is  not  compellable  to  disclose  a  sin- 
gle link  in  the  chain  of  proof  against 
him.  If  the  letter  contained  evidence 
of  a  treason,  a  question  determinable 
on  other  testimony  by  his  acquaintance 
with  it  when  written,  he  might  prob- 
ably be  guilty  of  misprision  of  treason ; 
and  the  court  ought  not  to  compel  his 
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My  conclusion  is,  that  where  a  witness  claims  to  be  excused  from 
answering  a  question,  because  the  answer  may  disgrace  him  or 
render  him  infamous,  the  court  must  see,  that  the  answer  may, 
without  the  intervention  of  other  facts,  fix  on  him  moral  turpi- 
tude. Where  he  claims  to  be  excused  from  answering,  because 
his  answer  will  have  a  tendency  to  implicate  him  in  a  crime  or 
misdemeanor,  or  will  expose  him  to  a  penalty  or  forfeiture,  then 
the  court  are  to  determine  whether  the  answer  he  may  give  to 
the  question  can  criminate  him  directly  or  indirectly  by  furnish- 
ing direct  evidence  of  his  guilt,  or  by  establishing  one  of  many 
facts  which  together  may  constitute  a  chain  of  testimony  suffi- 
cient to  warrant  his  conviction,  but  which  one  fact  of  itself  could 
not  produce  such  result ;  and  if  they  think  the  answer  may  in 
any  way  criminate  him,  they  must  allow  his  privilege,  without 
exacting  from  him  to  explain  how  he  would  be  criminated  by  the 
answer,  which  the  truth  may  oblige  him  to  give.  If  the  witness 
was  obliged  to  show  how  the  effect  is  produced,  the  protection 
would  at  once  be  annihilated.  The  means  which  he  would  in 
that  case  be  compelled  to  use  to  obtain  protection,  would  involve 
the  surrender  of  the  very  object  for  the  security  of  which  the 
protection  was  sought."/ 

§  808.  Rule  doe^  not  apply  to  vendees  under  liquor  laws,  — 
Yet  the  rule  does  not  apply  when  the  question  touches  acts  to 
which,  from  their  slight  and  remote  culpability,  it  is  doubtful 
whether  a  prosecution  could  be  directed,  especially  when  the 
answer  is  one  which  public  policy  requires  to  be  made.  This 
is  peculiarly  the  case  with  prosecutions  under  the  liquor  laws. 
Thus,  a  witness  will  be  compelled  to  answer  whether  or  not 
he  purchased  liquor  of  a  man  charged  with  selling  it  by 
small  measures ;  nor  can  he  shelter  himself  from  the  ques- 
tion by  the  position  that,  by  buying  the  liquor,  he  became 
an  accessary  to  the  misdemeanor  of  selling  it,  and  thereby  a  prin- 
cipal, g 

Waiver  to  part  is  waiver  to  all.  —  If  the  witness  voluntarily 

answer.  If  it  relate  to  the  miBdemeanor  cipher,  as  it  would  not  affect  him  in  any 

(setting  on  foot  an  unlawful  military  view,  must  be  answered, 

expedition  against  Mexico),  the  court  /  See  4  Wend.  252,  268,  254. 

were  not  apprised  that  such  knowledge  g  Post,  §  2468  ;  Com.  v,  Willard,  22 

would  affect  the  witness.    The  conclu-  Pick.  476;  State  v.  Rand,  51  N.  H. 

sion  was,  that  the  question  which  re-  861 ;   Com.  v.  Downing,  4   Gray,  29. 

spected  the  present  knowledge  of  the  Though  see  Doran's  case,  2  Pars.  467. 
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state  a  fact,  he  is  bound  to  state  how  he  knows  it,  although 
in  so  doing  he  exposes  himself  to  a  criminal  charge.  A  If  he 
waiye  his  privilege  so  far  as  to  answer  one  question,  he  is  bound 
to  answer  eyerything  relative  to  the  transaction.  % 

Staters  evidence  must  tell  alL  —  An  accomplice  who  has  been 
led  to  give  evidence  for  the  government  by  an  express  or  im- 
plied promise  of  pardon  contracts  to  make  a  full  statement,  can 
keep  back  nothing,  and  should  be  allowed  no  privileged  com- 
munication. %^  But  he  need  not  disclose  his  criminality  in  other 
cases,  t^ 

Offences  pardoned  or  barred.  —  The  privilege  extends  only  to 
where  a  liability  to  punishment  exists.  Thus,  if  an  offence  be 
barred  by  the  statute  of  limitations,  it  has  been  held,  both  in  Eng- 
land and  in  New  York,  that  a  party  can  be  compelled  to  answer 
touching  his  connection  with  it  ;J  and  so  as  to  a  pardoned  crime,  y^ 

§  808  a.  Where  $tahite$  exempt  from  punishment  witnesses  testp- 
fifing  compvlsorily. — Statutes  exempting  a  witness  from  prosecu- 
tion for  offences  as  to  which  he  may  be  compelled  to  testify  under 
oath,  do  not  withdraw  from  the  witness  the  protection  of  consti- 
tutional provisions,  declaring  that  no  man  shall  be  compelled  to 
accuse  or  furnish  evidence  against  himself,  unless  the  statute  re- 
lieves the  witness  from  all  liabilities,  for  protection  against  which 
the  privilege  is  secured  to  him  by  the  Constitution.  In  New 
York,  where  the  constitution  simply  secures  the  witness  from  be- 
ing ^^  a  witness  against  himself,*'  the  witness  cannot  plead  his 
privilege  when  a  statute  provides  that  no  testimony  given  by  him 
compulsorily  under  oath  can  be  used  against  him.^"^  The  same 
conclusion  has  been  reached  in  reference  to  a  similar  clause  in 
the  federal  constitution,  y^  In  Massachusetts,  the  constitutional 
guarantee  is,  that  no  subject  ^^  shall  be  compelled  to  accuse,  or  fur- 
nish evidence  against  himself."     This  has  been  held  in  1871,  in 

h  State  V.  K.  4  N.  Hamp.  562.  t^  Pitcher  v.  People,  16  Mich.  142. 

i  East  V.  Chapman,  1  M.  &  Malk.       j  People  v.  Mather,  4  Wend.  229 ; 

46  ;  2  Car.  &  P.  570,  S.  C. ;   Low  r.  Roberto  v.  Allott,  1  Mood.  &  Mai.  192; 

Mitchell,  6  Shep.  18  Maine,  372;  Peo-  Close  v.  Oiney,  1  Denio,  319.    Though 

pie  v.  Carroll,  S  Parker  C.  R.  73 ;  Fofl-  see  Bank  of  Salina  v.  Henry,  2  Denio, 

ter  V.  Pierce,  11  Cush.  (Mass.)  487 ;  155;  Henry  v.  Bank  of  Salina,  3  De- 

Com.  9.  Price,  10  Gray,  472;  though  nio,  593. 

see  R.  V,  Garbett,  2  C.  &  Kir.  474 ;  1        y^  R.  v.  Maloney,  9  Cox  C.  C.  26. 
Den.  C.  C.  236 ;  2  Cox  C.  C.  448.  p  People  v.  Kelly,  24  N.  Y.  74. 

i^  Alderman  v.  People,  4  Mich.  414.       y>  U.  S.  v.  Brown,  1  Sawyer,  531. 
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Massachusetts,  not  to  be  divested  by  a  statute  which  fails  to  ab- 
solutely relieve  the  defendant  from  prosecution  for  any  matters 
or  causes  to  which  his  testimony  may  relate,  y* 

§  809.  When  question  goe%  simply  to  disgrace.  —  Under  what 
circumstances  a  witness  will  be  excused  from  answering  on  the 
ground  that  the  answer  has  a  direct  tendency  to  degrade  himself, 
though  not  to  expose  him  either  to  punishment  or  penalty,  is  a 
question  about  which  much  difference  of  opinion  has  existed.  A; 
Thus,  on  the  one  hand,  it  has  been  repeatedly  held,  that  a  witness 
cannot  be  forced  to  give  an  answer  which  will  render  him  infa- 
mous, or  involve  him  in  shame  or  reproach.  I  But,  on  the  other 
hand,  it  has  been  frequently  said,  that  questions  tending  to  elicit 
the  truth,  either  as  to  the  main  facts  of  a  case,  or  the  character 
of  a  witness  testifying  in  it,  ought  to  be  answered,  though  they 
may  be  calculated  to  wound  the  sensibility  of  an  individual,  m 
Thus,  in  the  case  of  Frost  v.  Holloway,  Lord  EUenborough, 
C.  J.,  for  the  reasons  just  expressed,  compelled  a  witness  to  an- 
swer whether  he  had  not  been  confined  for  theft  in  jail;  and, 
on  the  witness's  appealing  to  the  court,  said,  ^^If  you  do  not 
answer  I  will  send  you  there."  n  In  the  case  of  Candell  v. 
Pratt,  0  the  witness  was  asked,  on  cross-examination,  whether 
she  was  not  cohabiting  in  a  state  of  incest  with  a  particular  in- 
dividual ;  Best,  C.  J.,  interfered  to  prohibit  the  question ;  it  was 
ui^d  by  Spankie,  Sergeant,  that  he  had  a  right  to  put  ques- 
tions tending  to  degrade  a  witness,  for  the  purpose  of  trying  his 
character.  Best,  C.  J. :  "I  do  not  forbid  the  question  on  that 
ground ;  I,  for  one,  will  never  go  that  length.  Until  I  am  told 
by  the  House  of  Lords  I  am  wrong,  the  .rule  I  shall  always  act 
upon  is,  to  protect  witnesses  from  questions,  the  answers  to 

j^  Emery's  case,  107  Mass.  1 72.  ease,  4  Esp.  225  ;  M'Bride  v.  M'Bride, 

k  Pha.  &  Am.  on  Ev.  p.  907,  918 ;  2  4  Esp.  N.  P.  242 ;  R.  v.  O'Coigley,  26 

Phil.  Ey.  422;   2  Ross,  on  Crimes,  How.  St.  Tr.  1858;   Howell  v.  The 

927.  Common.  6  Gratt.  664. 

/  Resp.  V.   Gibbs,  8  Yeates,  429;  m  R.  v.  Edwards,  4  T.R.  440;  Rob- 
Bell's  case,  1  Brown,  876 ;    State  v.  erts  v.  Allatt,  M.  &  M.  192 ;  People  v. 
Russell,  2  Yeates,  884  ;    Galbraith  i;.  Mather,  4  Wend.  229. 
Eichelberger,  8  Yeates,  515;  State  o.  n  1  Starkie  on  Ey.  197;  and,  also, 
Garrett,  iBusbee, 857 ;  Sute V.Bailey,  Real  v.  People,  8  Hand  (42  N.  Y.), 
1  Pa.  R.415;  Yaughan  v.  Perrine,  2  270.    But   see    Howell  v.   Comm.  5 
Pen.  R.  728 ;  U.  S.  v.  Dickinson,  2  Mc-  Gratt.  664. 
Lean,  825;  Layer's  case,  6  St.  Tr.  259;  o  1  M.  &  M.  108. 
Friend's  case,  4  St.  Tr.  606 ;  Lewis's 
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which  may  expose  them  to  punishment ;  if  they  are  protected 
beyond  this,  from  questions  that  tend  to  degrade  them,  many 
an  innocent  man  would  unjustly  sufEer.  This  question  may  sub- 
ject her  to  punishment ;  I  think,  therefore,  it  ought  not  to  be 
put.'> 

A  witness  for  the  prosecution  in  a  trial  for  riot,  may  be  com- 
pelled to  state,  on  cross-examination,  whether  he  is  a  member  of 
a  secret  sbciety  organized  to  suppress  a  sect  to  which  the  defend- 
ant belongs,  q 

§  810.  The  whole  question,  it  is  said  by  a  learned  writer,  re- 
solves itself  into  one  of  policy  and  convenience  ;  that  is,  whether 
it  would  be  a  greater  evil,  that  an  important  test  of  truth  should 
be  sacrificed,  or  that  by  subjecting  witnesses  to  the  operation  of 
this  test,  their  feelings  should  be  wounded,  and  their  attendance 
for  the  purposes  of  justice  discouraged  ?  The  latter  point  seems 
to  deserve  the  more  serious  consideration,  since  the  mere  offence 
to  the  private  feelings  of  a  witness,  who  has  misconducted  him- 
self, cannot  well  be  put  in  competition  with  the  mischief  which 
might  otherwise  result  to  the  liberties  and  lives  of  others.  No 
great  injustice  is* done  to  any  individual  upon  whose  oath  the 
property  or  personal  security  of  others  is  to  depend,  in  exhibit- 
ing him  to  the  jury  such  as  he  is.  As  to  the  other  considera- 
tion, it  does  not  seem  to  be  very  clear  that,  by  permitting  such 
examinations,  any  serious  evil  would  result ;  the  law  possesses 
ample  means  for  compelling  the  attendance  of  witnesses,  how- 

p  The  current  of  authority  in  this  Miss.   146 ;   Zollicoffer  o.  Turney,  6 

country  is,  that  a  witness  will  not  be  Yerg.  297 ;  Connor  v.  Brady,  AnUion, 

excused  from  answering,  because  by  so  99 ;  Lowney  v»  Perham,  2  App.  (21 

doing  he  may  expose  himself  to  civil  Maine)  285.    See  Benjamin  v.  Hath- 

loss  or  pecuniary  liability.     Bull  r.  away,  3  Conn.  R.  628 ;  Storrs  v.  Wet- 

Loveland,  10  Pick.  9 ;  Taney  v,  Kemp,  more,  Kirby,  203 ;   Starr  v.  Tracy,  2 

4  Har.&  Johns.  348;  Stoddart  v.  Man-  Root,  528;   Cook  v.  Corn,  1  Overton, 

ning,  2H.  &G.  147;  Bairdt;.  Cochran,  340;  Appleton  v.  Boyd,  7  Mass.  R. 

4  S.  &  R.  397 ;  Nass  v.  Van  Swearingen,  131 ;  U.  S.  v,  Gumey,  8  Cranch,  344, 

7  S.  &  R.  192 ;  Gorham  v.  Carroll,  3  per  Marshall,  C.  J.    In  New  York  the 

Litt.  221 ;  Conover  v.  Bell,  6  Monroe,  question  was  for  some  time  in  abey- 

157;  Copp  V,  Upham,  3  K.  Hamp.  R.  ance  ;  Mauran  v.  Lamb,  7  Cowen,  174 ; 

159;  Com.  9.  Tliurston,  7  J.  J.  Mar-  but  now  such  liability  constitutes  no 

shall,  63 ;  Planters'  Bank  v.  George,  6  privilege.    See  Real  v.  People,  8  Hand 

Martin,  670 ;  Harper  v.  Burrow,  6  Ire-  (42  N.  Y.),  270. 

dell,  30;    2  Russell  on  Crimes,  916,  q  People  v.  Christie,  2  Parker,  CL  R. 

^29 ;  Alexander  o.  Knox,  7  Ala.  503 ;  579. 
Judge  of  Probate  v.  Green,  1  How. 
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ever  unwilling  they  may  be.  The  evil,  on  this  side  of  the  ques- 
tion, is,  at  all  events,  doubtful  and  contingent ;  on  the  other  side, 
it  is  plain  and  certain,  r 

§  811.  The  distinction  before  noticed,  as  applying  to  cases 
where  the  tendency  of  an  answer  is  self-crimination,  is  brought 
to  bear  by  Mr.  Greenleaf,  with  great  clearness,  in  those  cases 
where  the  witness  seeks  to  be  excused  on  the  ground  of  self-dis- 
grace. A  line  is  to  be  drawn  between  questions,  on  the  one 
hand,  relevant  and  material  to  the  issue,  and  those  on  the  other 
hand,  which  are  not  strictly  relevant,  but  are  collateral,  and  are 
asked  only  under  the  latitude  allowed  in  a  cross-examination. 
In  the  former  case,  there  seems  great  absurdity  in  excluding  the 
testimony  of  a  witness,  merely  because  it  will  tend  to  degrade 
him,  when  others  have  a  direct  interest  in  that  testimony,  and  it 
is  essential  to  the  establishment  of  their  rights  of  property,  or 
even  of  liberty  or  of  life,  or  to  the  cause  of  public  justice.  Upon 
such  a  rule,  one  who  had  been  convicted  and  punished  for  an 
offence,  when  called  as  a  witness  against  an  accomplice,  would 
be  excused  from  testifying  to  any  of  the  transactions  in  wliich 
he  had  participated  with  the  accused,  and  thus  the  guilty  might 
escape. 

§  812.  The  weight  of  authority  seems  to  tend  to  the  opinion, 
that  where  the  transaction  to  which  the  witness  is  interrogated 
forms  any  part  of  the  issue  to  be  tried,  the  witness  will  be  obliged 
to  give  evidence,  however  strongly  it  may  reflect  on  his  charac- 
ter. %  Thus  the  prosecuting  witness,  on  an  indictment  for  for- 
nication and  bastardy,  may  be  compelled  to  answer  whether, 
about  the  time  the  child  was  begotten,  she  had  connection  with 
any  other  than  the  defendant,  t 

On  the  other  hand,  it  has  been  held  that  where  a  witness  is 
asked  a  question,  the  answer  to  which  would  disgrace  him,  but 
could  have  no  bearing  on  the  issue^  except  so  far  as  it  might  im- 
peach his  credibility,  he  is  privileged  from  answering,  u  But  even 
this  is  in  many  states  doubted,  and  similar  questions  frequently 

r  1  StarkieonEv.  196.  Cowen  &   Hill;    U.   S.  v.  White,  5 

9  1  Phil.  &  Am.  on  Ey.  196,  197 ;  1  Cranch  C.  C.  R.  8S;  Foster  0.  People, 

Fhil.  Ey.  277,  279 ;  People  v.  Mather,  18  Mich.  266.     So  in  Scotland  ;    AH- 

4  Wend.  250-254 ;    per  Marcy,  J. ;  son's  Practice,  528 ;    1  Greenleaf  on 

Peake's  Ey.  (by  Norris)  202 ;  Cundell  Ey.  §  454. 

o.  Pratt,  1   M.  &  Malk.  108;    Swift's        i  Hill  v.  State,  4  Indiana,  112. 

Ey.  80;  1  Phil.  Ey.  279,  note  521,  by        u  Lohman  v.  People,  1  Comst  379 
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sustained,  v  And  in  New  York,  where  at  first  privilege  in  this 
respect  was  allowed  in  its  largest  sense,  Lord  Ellenborough's  po- 
sition is  now  adopted,  and  a  witness,  merely  for  the  purpose  of 
affecting  his  credibility,  may  be  asked  how  long  he  has  been  in 
the  state's  prison,  w 

§  813.  Witnesses  9ub9equent  exoneration  from  punishmerU. — In 
England  it  is  said  that  when  a  witness,  after  protesting  that  his 
answer  would  criminate  him,  is  obliged  to  answer,  what  he  says 
must  be  considered  to  have  been  obtained  by  compulsion,  and 
cannot  be  given  afterwards  in  evidence  against  him.  x  In  the 
United  States  particular  statutes  on  this  point  have  been  enacted, 
the  effect  of  which  has  been  discussed,  y  But  on  general  prin- 
ciples a  confession  so  forced  is  inadmissible  against  the  party 
making  it. 

X.  HOW  CHABACTEB  OF  WITNESS  MAY  BE  ATTACKED. 

[JTor  rule$  as  to  testing  witnesses  in  this  respect  see  post^  § 
3009.] 

§  814.  Witnesses  character  for  truth  and  veracity  may  be  im- 
peached, —  The  credit  of  a  witness  may  be  impeached  by  evi- 
dence affecting  his  character  for  veracity  ;  z  but  the  examination 
must  be  confined  to  his  general  reputation  for  truth  and  verac- 
ity, a  This  rule  has  not  been  strictly  observed  in  some  of  the 
states,  and  inquiries  have  been  admitted  as  to  the  witness's  gen- 
eral bad  character,  b  And  on  an  indictment  for  rape,  or  assault 
with  intent  to  commit  rape,  the  character  of  the  prosecutor  for 

S.  C.  2  Barbour,  216 ;  State  r.  Staples,  474 ;  1  Den.  C.  C.  236  ;  2  Cox  C.  C. 

4  7  N.  H.  11 3 ;  Lewis,  in  re,  39  Howard,  448.     Ante,  §  806. 

N.  Y.  Pr.  165.  y  Ante,  §  808  a. 

V  State  V,  Patterson,  2  Iredell,  846 ;  2  1  Greenl.  on  £y.  §  461.    And  this 

State  v.  Garret,  1  Busbee,  357,  and  though  the  witness  had  been  himself 

cases  cited  ante,  §  808,  note.  only  called  as  to  character.     Starks 

to  Real ».  People,  3  Hand  (42  N.Y.),  r.    People,    6    Denio,  106  j   post,  § 

270;  overruling  Real,  in  re,  55  Bar-  3009. 

hour,  186  ;  and  see  Com.  v.  Hanlon,  3  a  U.   S.  v,  Vansickle,   2  McLean, 

Brewster,  461;    Com.  v.  Bonner,   97  219;  Phillips  v.  Kingfield,  1  App,  376; 

Mass.  587.     See,  to  efi'ect  that  witness  U.  S.  v.  White,  5  Cranch  C.  C.  R.  38. 

is  not  compelled  to  answer,  People  i;.  Post,  §  3009. 

Abbott,  19  Wend.   192:    Lohman   v.  b  Hume  v.  Scott,  3  A.  K.  Marsh. 

People,  1  Comst.  379;  People  t7.  Blake-  261;  Blue  v.  Kibby,   1   Monr.   195; 

ley,  4  Parker  C.  C.  177.    Ante,  §  807.  Sute  v.  Boswell,  2  Dev.  209;  Johnson 

z  R.  V.  Garbett,  2  Car.  &  Eirwan,  r.  People,  3  Hill,  178.    Post,  §  3009. 
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chastity  may  be  inquired  into,  c  But  particular  facts  of  a  crim- 
inal nature  cannot  be  proved  to  discredit  a  witness,  d  Thus, 
evidence  of  sexual  prostitution  is  not  admissible  to  impeach  a 
witness  ;  e  and  so,  too,  evidence  of  particular  instftnces  of  false- 
hood is  not  admissible./  The  questions  proper  to  be  asked 
have  in  several  cases  been  held  to  be :  Do  you  know  the  general 
character  of  the  witness  attempted  to  be  impeached,  and  if  you 
do,  what  is  his  general  character  for  truth  and  veracity?^ 
Thus,  the  naked  question,  ^^in  what  estimation  the  witness 
sought  to  be  impeached  was  held  in  his  neighborhood,"  is  inad- 
missible, h  Nor  is  it  admissible  to  prove  that  a  witness  bears 
^^an  infamous  character."  t  And  it  is  clearly  inadmissible  to 
prove  what  was  the  character  of  the  witness  in  a  neighboring 
town.y  So,  a  question  as  to  the  rumor  and  belief  of  people 
about  a  witness,  whose  impeachment  is  attempted,  will  not  be 
allowed  in  that  form,  k 

§  815.  Questions  to  oak  impeaching  witness.  —  In  England,  it  is 
customary  to  ask  whether,  from  such  knowledge  of  the  impeached 
witness's  character,  the  attacking  witness  would  believe  him  on 
his  oath.  I  In  the  American  courts  the  same  course  has  been 
pursued,  m  though  the  propriety  of  this  has  been  questioned,  n 


e  1  Grecnl.  on  Ev.  §  54;  R.  r. 
Clarke^  2  Stark.  241;  1  Phil.  &  Am. 
on  Er.  490 ;  Low  v,  Mitchell,  6  Shep. 
372 ;  Com.  r.  Murphy,  14  Mass.  387  ; 
R.  V.  Martin,  G  C.  &.  P.  562 ;  R.  v. 
Hogdson,  R.  &  R.  211 ;  Pleasant  v. 
•State,  15  Arkansas,  624  ;  Com.  v.  Bil- 
lings, 97  Mass.  405.  Post,  §1151, 8009. 

d  U.  S.  17.  Vansickle,  2  McLean, 
219;  Barton  v.  Morphes,  2  Dev.  520; 
Walker  t;.  State,  6  Blackf.  1 ;  Taylor 
V.  Com.  3  Bush,  508. 

e  Spears  v,  Forrest,  15  Verm.  435  ; 
Bakerman  v.  Rose,  18  Wend.  146 ; 
Com.  V.  Churchill,  11  Met.  538;  Crich- 
ton  V.  People,  6  Parker  C.  R.  863;  but 
see  Kvans  v.  Smith,  5  Monr.  363. 

/  Rixey  v,  Bayse,  4  Leigh,  880. 

g  Phillips  V.  Kingfield,  1  App.  375; 
U.  S.  V.  Vansickle,  2  McLean,  219; 
State  V.  Randolph,  24  Connect.  363 ; 
Stokes  V.  State,  18  Geo.  17;  Pleasant 


V.  State,  15  Ark.  624.  See  Com.  v. 
Lawler,  12  Allen,  585;  post,  §  8000. 

h  State  r.  O'Neil,  4  Iredell,  88. 

t  State  V,  Bruce,  11  Shep.  71. 

j  Conkey  v.  People,  5  Parker  C.  C. 
81. 

k  Pleasant  v.  iState,  15  Ark.  624; 
Com.  V.  Billings,  97  Mass.  405. 

/  Thus  in  R.  i'.  Brown,  10  Cox  C.  C. 
453,  it  was  ruled  that,  in  order  to  im- 
peach a  witness,  witnesses  may  bo 
called  to  prove  that  his  general  repu- 
tation is  such  that  they  would  not  be- 
lieve him  upon  oath. 

m  Gass  r.  Stinson,  2  Sum.  610 ; 
Kimmel  v.  Kimmel,  3  S  &  R.  336; 
Wike  V.  Lightner,  11  S.  &  H.  198; 
Phillips  vt  Kingfield,  1  Appl.  875;  Peo- 
ple V.  Tyler,  86  Cal.  553.  See  State 
V,  Cherry,  63  N.  C.  493 ;  Clem  v.  State, 
33lnd.  419;  post,  §821. 

n  People  v.  Mather,  4  Wend.  257; 
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An  impeaching  witness  may  himself  be  impeached,  by  attack- 
ing his  general  character  for  tnith.  o 

§  816.  On  the  cross-examination  of  the  attacking  witness,  the 
inquiry  shoulcf  be  limited  to  the  witness's  opportunity  for  know- 
ing the  character  of  such  witness,  for  how  long  a  time  and  how 
generally  such  unfavorable  reports  have  prevailed,  and  from  what 
sources  they  have  been  derived,  p 

A  person  who  swears  to  the  general  bad  character  of  a  witness, 
may,  upon  cross-examination,  be  asked  to  name  the  individuals 
who  had  spoken  disparagingly  of  the  witness,  and  what  was 
said,  q 

In  Massachusetts,  under  Gen.  Sts.  c.  181,  §  13,  conviction  of 
any  crime  may  be  introduced  to  impeach  credibility,  r 

XI.  HOW  WITNESS  MAY  BE  CONTRADICTED. 

§  817.  The  credit  of  a  witness  may  be  impeached,  by  proof 
that  he  has  made  statements  out  of  court,  contrary  to  what  he 
has  testified  at  the  trial.  8  But  it  is  only  in  such  matters  as 
are  relevant  to  the  issue  that  the  witness  can  be  contradicted. 
Therefore,  a  witness  cannot  be  examined  as  to  any  distinct  col- 
lateral fact  irrelevant  to  the  issue,  for  the  purpose  of  impeach- 
ing his  testimony  afterwards,  by  contradicting  his  statements,  t 


State  V.  Boswell,  2  Dev.  209  ;  Ford  v. 
Ford,  7  Humph.  92 ;  State  v.  Howard, 
9  N.  H.  ^5 ;  U.  S.  V,  Vansickle,  2 
McLean,  219;  People  v.  Rector,  19 
Wend.  669  ;  U.  S.  r.  White,  5  Cranch 
C.  C.  R.  88.  See  Lyman  v.  Philadel- 
phia, 56  Penn.  St.  488;  Lemons  v» 
State,  4  West.  Va.  765. 

o  State  V.  Moore,  25  Iowa,  128. 

p  Phillips  V.  Kingfield,  1  Appl.876; 
State  V.  Howard,  9  N.  H.  486;  Weeks 
v.  Hull,  19  Conn.  376  ;  and  see  Morss 
V.  Palmer,  S  Harris,  61. 

q  State  v.  Perkins,  66  N.  Car.  126. 

r  Com.  V.  Hall,  4  Allen,  305. 

s  1  Greenl.  on  Et.  §  462  ;  State  v. 
Marler,  2  Ala.  48  ;  Garrett *r.  State, 
6  Mo.  1;  Lewis  v.  State,  4  Kansas, 
296  ;  State  u.  Johnson,  12  Minn.  476; 
U.  S.  V.  Holmes,  1  Clifford,  98 ;  Forde 
V.  Com.  16  Grattan,  647.  Po8t,§  8009. 
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t  U.  S.  p.  Dickinson,  2  McLean, 
826 ;  Dozier  v.  Joyce,  8  Porter,  808 ; 
Mlntyre  v.  Young,  6  Blackf.  496; 
Griffith  V.  £shehnan,4  Watts,  61.  See 
this  subject  fully  examined  in  Atty. 
Gen.  V.  Hitchcock,  1  Exch.  91 ;  U.  S. 
t;.  White,  6  Cranch  C.  C.  R.  88;  Gan- 
dolfo  V.  Appleton,  40  N.  Y.  588.  For 
a  more  recent  exposition,  see  R.  v, 
Burke,  8  Cox  C.  C.  44.  The  sole 
witness  to  the  commission  of  an  of- 
fence haying  sworn  that  she  did  not 
know  the  prisoner  at  the  time,  evi- 
dence was  admitted  for  the  defence 
that  she  had  known  him  for  years. 
R.  f.  Dennis,  8  F.  &  F.  502  — Byles. 
See  State  v.  Pnlly,  63  N.  C.  8 ;  Patten 
V.  People,  18  Mich.  814;  and  post, 
§  8009. 
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Thus,  where  a  witness  for  the  prosecution,  on  cross-examination, 
denied  that  the  prosecutor  paid  him  for  coming  from  another 
state  to  be  a  witness,  it  was  held,  that  the  defendant  could  not 
introduce  evidence  to  prove  his  declaration  that  he  had  been  so 
paid,  u  On  the  other  hand,  it  has  been  ruled  that  the  motives 
under  which  a  witness  gives  his  testimony  are  not  collateral,  and 
therefore  that  his  statement  of  them  may  be  contradicted  by 
rebutting  testimony,  v 

§  818.  If  the  witness  voluntarily  swears  falsely  in  relation  to 
matters  not  within  the  issue,  he  may  be  impeached  as  to  those 
matters,  w 

§  819.  As  a  general  rule,  before  proof  of  antecedent  contra- 
dictory statements  can  be  given,  the  witness  must  be  questioned 
as  to  the  time,  and  place  of,  and  the  parties  to  those  statements,  x 
In  Maine  and  Massachusetts  this  rule  is  not  enforced,^  and 
in  Pennsylvania  it  is  left  to  'the  discretion  of  the  judge  trying 
the  case  to  observe  it  or  not.« 

Generally,  a  party  cannot  discredit  his  own  witnesses.  But  it 
is  otherwise  when  he  is  taken  by  surprise.  Thus  in  a  prosecu- 
tion for  seduction  in  Pennsylvania,  a  witness  for  the  common- 
wealth assailed  its  case  by  testifying  that  the  prosecutrix's  char- 
acter for  chastity  was  not  good.  It  was  held  that  it  was  compe- 
tent for  the  commonwealth  to  prove  by  another  that  the  witness 
had  declared  that  he  knew  enough  to  convict  the  defendant,  a 

u  State  x\  Patterson,  2  Iredell,  346. 

17  People  V,  Austin,  1  Parker  C.  C. 
K  154  ;  Gaines  v.  Com.  14  Wright, 
827. 

w  Dozicr  V,  Joyce,  8  Port.  803. 

X  Angus  V.  Smith,  1  M.  &  M.  478  ; 
Crowley  v.  Page,  7  C.  &  P.  789  ;  R.  v, 
Shellard,  9  C.  &  P.  277 ;  R.  v.  Holden, 
8  C.  &  P.  606 ;  the  Queen's  case,  2 
Brod.  &  Bing.  818;  Franklin  Bank  r. 
Navigation  Co.  11  Gill  &  J.  28  ;  Abel 
r.  Shields,  7  Mo.  120;  Doe  v,  Regan, 
5  Blackf.  217;  M'Kenney  v,  Neil,  1 
McLean,  540;  Weaver  ».  Traylor,  6 
Ala.  564;  M'Ateer  v.  M'MulUn,  2 
Barr,  82;  Weinzorpflin  v.  State,  7 
Blackf.  186;  Regneir  v.  Cabot,  2  Gil- 
man,  34;  Sealey  v.  State,  1  Kelly, 
218;  Downer  v.  Dana,  19  Verm.  (4 


Wash.)  888;  M'Intyre  v.  Young,  6 
Blackf.  496;  Palmer  v.  Haight,  2 
Barb.  Sup.  Ct.  210;  Everson  v.  Car- 
penter, 17  Wend.  419;  Drennen  v. 
Lindsey,  15  Ark.  859.  See  post,  § 
8009. 

y  Ware  ».  Ware,  8  Greenl.  42; 
Brown  v.  Bellows,  4  Pick.  188 ;  Com. 
V.  Hawkins,  3  Gray  (Mass.),  463 ; 
Gould  ».  Norfolk  Co.  9  Cush.  888 ;  S. 
P.,  U.  S.  V.  White,  6  Cranch  C.  C.  R. 
457. 

z  Kay  v.  Fredrigal,  8  Barr,  221 ; 
M'Ateer  v.  M'Mullin,  2  Barr,  82; 
Sharp  o.  £mmet,  5  Whart.  288 ;  and 
see  State  v.  Hoyt,  18  Minn.  182. 

a  Com.  v.  Lamberton,  2  Brewster, 
565. 
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XII.   HOW  WITNESS  MAT  BE  SUSTAINED. 

§  820.  Proof  of  declarations  made  by  a  witness  out  of  court, 
in  corroboration  of  testimony  given  by  him  on  the  trial,  is,  as  an 
almost  universal  rule,  inadmissible,  r  and,  a  fortiori^  a  witness 
cannot  be  allowed  to  corroborate  his  own  testimony,  by  saying 
that  he  made  the  same  statement  previously  to  others.  8 

Where,  therefore,  it  is  proved  that  a  witness  has  at  other 
times  made  statements  different  from  his  testimony,  the  party 
offering  him  cannot  be  allowed  to  support  his  testimony  by  prov- 
ing statements  at  other  times  corroborative  of  such  testimony,  t 

§  821.  But  in  Indiana  if  a  witness  be  impeached  by  proof  of 
his  having  previously  made  statements  inconsistent  with  his 
testimony,  he  may  be  corroborated  by  evidence  of  other  state- 
ments made  by  him  in  accordance  with  his  testimony.  t£  But 
if  he  has  not  been  so  impeached,  he  cannot  be  corroborated  in 
that  way.  v 

It  has  also  been  ruled  that  when  a  witness  is  charged  with  a 
design  to  misrepresent,  on  account  of  his  changed  relations  to  the 
parties  in  the  cause,  evidence  of  like  statements  before  such 
change  of  relation  are  admissible ;  and  so  when  the  attempt  is 
made  to  show  the  story  to  be  a  recent  fabrication ;  and  so  when  he 
is  charged  with  a  long  and  suspicious  suppression  of  testimony,  w 

Testimony  of  a  witness,  upon  cross-examination,  that  he  had 
been  tried  for  a  crime  in  another  state  and  acquitted,  does  not 
authorize  the  party  calling  him  to  introduce  evidence  of  his  gen- 
eral character  for  truth  and  integrity.  Whether  such  evidence 
would  be  admissible  if  it  had  not  appeared  that  he  was  acquitted 
on  that  trial,  has  been  doubted,  x  But  on  principle  this  puts  his 
character  in  issue,  and  enables  the  party  caUing  him  to  call  wit- 
nesses to  prove  his  general  reputation  for  truth. 

r  Robb.  9.  Haekley,  23  Wend.  60;  u  Coffin  v.  Anderson,  4  Blackf.Sdd; 

Dudley    v.  Belles,   24    Wend.    465;  Beauchamp  v.  State,  6   Blackf.  300; 

People  ».  Finnegan,  1  Parker  C.  C.  Harris  v.  State,  80  Ind.  131. 

147;  U.  S.  V.  Holmes,  1  Clifford,  98;  v  Coffin    v.   Anderson,    4    Blackf. 

State  V.  Vincent,  24  Iowa,  670;  ante,  895  ;  Clark  v.  Bond,  29  Ind.  566. 

§  652;  post,  §  3009;  Butler  v,  Tnis-  w  State  v.  Vincent,  24  Iowa,  570. 

low,  55  Barbour,  298.  See  post,  §  8009. 

8  Deshon  v.  Merchants'  Ins.  Co.  11  x  Harrington   v.  Lincoln,  4    Gray 

Met.  199.     Post,  §  8009.  (Mass.),  668.     Post,  §  3009. 

t  Ellicott  r.  Pearl,  1  McLean,  206. 
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When  a  witness  has  been  attacked  by  evidence  of  bad  character 
for  truth,  the  proper  rebutting  evidence  to  sustain  him  is  as  to 
his  general  character  for  truth,  and  as  to  the  readiness  of  the 
person  called  to  believe  him.  z 

An  attempt  to  impeach  a  witness,  by  asking  another  witness 
what  was  his  character  for  truth,  warrants  the  introduction  of 
evidence  to  support  his  character,  although  the  answer  to  the 
question  was  that  his  character  was  good,  a 

It  should  be  observed  that  a  corroboration,  to  be  of  any  avail, 
must  be  as  to  some  matter  material  to  the  point  assailed,  b 

XIIL    EXPERTS. 

§  821  a.  The  law  of  experts  has  been  already  largely  antici- 
pated. It  is  impossible  to  treat  of  insanity  without  discussing 
at  the  same  time  the  relations  of  psychological  experts :  it  is  im- 
possible to  determine  the  law  bearing  on  psychological  experts 
without  trenching  on  that  which  bears  on  experts  in  departments 
outside  of  psychology.  To  avoid  repetition,  therefore,  the  posi- 
tions already  taken  in  this  relation,  so  far  as  they  bear  on  experts 
generally,  wiU  be  here  simply  restated,  without  argument  or 
proof ;  adding  to  them  some  cases  which  were  not  properly  in- 
cluded in  the  prior  discussion. 

§  821  b.  Non-experts  and  experts.  —  Non-experts  as  weU  as 
experts  can  be  examined  as  to  particular  facts ;  but  whether  non- 
experts can  give  their  opinion  as  to  the  material  inferences  to  be 
drawn  from  such  facts  has  been  the  subject  of  much  conflict  of 
decision  in  the  American  courts.  The  weight  of  present  author- 
ity is,  that  non-experts,  in  questions  of  insanity,  are  not  so  en- 
titled to  speak ;  but  the  reasoning  on  which  this  rests  does  not 
always  apply  to  non-experts  in  other  departments.  A  witness 
of  ordinary  capacity  and  experience  may  state  whether  a  partic- 
ular stain  is  blood  or  paint.  Yet  it  would  require  an  expert  of 
peculiar  accomplishments  and  skill  to  determine  whether,  if 
blood,  it  is  the  blood  of  a  man  or  of  a  beast,  b^  The  question 
of  expert  or  non-expert,  therefore,  is  one  which  depends  rather 

z  State  V.  Chcny,  68  N.  C.  498 ;        a  Com.  v.  Ingraham,  7  Gray,  Mass. 
Clem  V.  State,  88  Ind.  419.    Ante,  §    46. 

815.  b  Frazerv.  People,  64  Barbour,  806. 

b^  See  State  v.  Knight,  43  Me.  11. 
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upon  the  thing  to  be  deposed  to,  than  on  the  unvarying  attributes 
of  the  person  deposing,  e 

821  c.  Whether  a  witne»»  is  or  is  not  an  expert  as  to  any  par^ 
tundar  science  or  art^  is  to  determined  hy  the  court,  d 

§  821  d.  Neither  experts  nor  non-experts  can  be  examined  as 
to  conclusions  of  law.e 

§  821  «.  Nor  €LS  to  evidence  in  case.  —  So,  also,  experts  can- 
not be  asked  as  to  their  opinion  on  the  eyidence  offered  in  the 
case,  for  this  puts  them  in  the  position  of  the  jury,  who  alone  are 
to  judge  of  the  truth  of  the  testimony,  and  who  may  be  misled 
by  obtruding  on  them  the  opinion  of  third  parties./ 

§  821  /.  Experts  may  he  asked  their  opinion  on  a  hypothetical 
c€Lse  ;g  though  it  is  otherwise  with  rum-experts,  h 

§  821  g.  ScietUific  conclusions.  —  So  far  as  concerns  opinions^ 
apart  from  insanity,  which  is  heretofore  specially  considered,  ex- 
perts in  science  are  admitted  to  give  conclusions  drawn  by  them 
as  scientific  results  from  any  particulA  data.  Thus  they  are  per- 
mitted to  state  whether  certain  blood-stains  were  from  human 
blood ;  i  whether  the  deceased's  neck  was  broken  before  death  ;j 
whether  a  ball  which  entered  the  deceased's  body  could  have 
taken  the  course  it  followed  if  the  defendant  had  been  stoop- 
ing, k  and  from  what  causes  death  ensued ;  I  whether  a  spinal 
difficulty  with  which  a  patient  labors,  was  from  a  peculiar  cause, 
though  the  expert  must  also  state  the  facts  which  led  him  to  such 
opinion,  l^ 

Even  by  those  courts  which  reject  the  opinion  of  non-experts 
in  matters  of  scientific  research,  such  conclusions  are  received 
when  they  are  the  results  of  ordinary  personal  observation,  and 
require  no  special  scientific  experience.  Thus  in  a  case  before  the 
supreme  court  of  Massachusetts  in  1869,  it  appeared  that  on  the 

c  Ante,  §  46  ;  Fairchild  v.  Bascomb,        h  Ante,  §  45. 
35  Vt.  S9S;    Bierce  v.  Stocking,  11        i  State  v.  Knight,  48  Me.  1 1. 
Gray,  174.    See  State  v.  Reddick,  7       ;  Shelton  v.  State,  34  Texas,  662. 
Kansas,  106.  k  Com.  v.  Lenox,  3  Brewster,  249. 

d  Ante,  §  4S-9.  I  1  Green,  on  Ev.  §  440  ;  Gardiner 

e  Ante,  §50^.  See  a  judicious  essay  v.  People,  6  Parker  G.  R.  155;  State 

by  R.  8.  Guernsey,  Esq.,  on  "  Juries  v.  Knight,  43  Me.  1 1 ;  Caleb  t^.  State, 

and  Physicians,"  N.  Y.  1872.  39  Miss.  722. 

/  Ante,  §  50  c.  P^  Matteson  v.  N.  Y.  Cent.  R.  R.  62 

g  Ante,  §  50  d.  Barbour,  364. 
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trial,  which  was  for  murder,  testimony  of  persons,  not  experts,  was 
received  that  hairs  on  a  club  appeared  to  the  naked  eye  to  be 
human  hair  and  resembled  the  hair  of  the  deceased ;  though 
evidence  offered  by  the  defendant  that  five  months  after  the 
allied  homicide  there  was  hair  on  wood-piles  in  the  yard  where 
it  occurred,  and  that  the  yard  had  remained  substantially  in  the 
same  condition  during  the  interval,  was  ruled  inadmissible. 
These  rulings  were  sustained  by  the  supreme  court,  m 


m  Com.  V.  Dorsey,  103  Mass.  418. 
Chapman,  C.  J.,  said :  "  A  witness, 
who  was  not  an  expert,  was  permittedi 
against  the  objection  of  the  prisoner, 
to  testify  that  certain  hairs  which  were 
found  adhering  to  the  club  mentioned 
in  the  bill  of  exceptions  appeared  to 
his  naked  eye  to  be.  human  hairs,  and 
another  testified  to  his  impret^sion  that 
they  resembled  the  hair  of  the  de- 
ceiised.  The  objection  to  this  evi- 
dence rests  upon  the  general  princi- 
ple that  witnesses  who  are  not  experts 
cannot  testify  to  their  opinions,  but  are 
limited  to  statements  of  facts;  and 
it  is  contended  that  this  testimony  is 
merely  an  expression  of  opinion.  But 
there  is  a  large  class  of  facts  in  regard 
to  which  judgment  or  opinion  is  all 
that  can  be  expressed. 

"  Such  testimony  is  admissible  in 
respect  to  the  value  of  property  and 
damage  done  to  it.  Vandine  v,  Bur- 
pee, 13  Met  288 ;  Walker  t;.  Boston, 
8  Cush.  279  ;  Dwight  v.  County  Com- 
missioners, 11  Cush.  201 ;  Swan  v. 
County  of  Middlesex,  101  Mass.  178. 
Also  whether  a  horse  eats  well,  travels 
well,  and  appears  to  be  free  from  dis- 
ease. Spear  v.  Richardson,  84  N.  H. 
428.  And  in  Hackett  t7.  Boston,  Con- 
cord, and  Montreal  Raiboad  Co.  85 
N,  H.  890,  the  court  say  that  in  most 
cases  when  a  witness  is  examined  as 
to  distances,  dimensions,  weight,  or 
any  quality  of  the  on^tter  in  question, 
he  cannot  testify  except  by  the  use  of 


language  which  necessarily  implies  his 
opinion. 

"  Many  facts  that  we  know  through 
our  senses  are  of  this  character.  In 
testifying  to  the  identity  of  a  person, 
the  statement  often  can  be  nothing 
more  than  belief  or  opinion.  This  is 
especially  so  when  the  person  was 
seen  in  the  night,  or  at  a  distance,  or 
for  a  very  short  time. 

*'  So  as  to  the  identity  of  one  of  his 
garments,  or  a  fragment  of  a  garment. 
So  of  foot-prints,  animals,  and  many 
other  objects,  and  of  the  size  or  color 
of  objects,  the  character  and  quality 
of  objects,  or  the  value  of  property, 
or  of  sounds  or  noises.  Handwriting 
is  of  the  same  character.  See  1 
Greenl.  Ev.  §  440,  and  cases  cited. 

*'The  question  whether  an  object 
appears  to  be  a  human  hair,  or  to  re- 
semble the  hair  of  a  certain  person, 
is  of  the  same  character.  There  may 
be  less  certainty  about  it  than  if  the 
testimony  related  to  the  face  or  some 
other  part  of  the  body,  but  the  princi- 
ple is  the  same. 

^*  When  other  tests  than  the  senses 
are  to  be  applied  to  these  subjects,  in 
order  to  gain  knowledge  that  cannot 
be  gained  by  common  observation,  but 
must  be  acquired  by  the  application  of 
learning,  the  testimony  of  experts 
must  be  resorted  to,  yet  that  evidence 
does  not  render  the  testimony  of  com- 
mon observers  inadmissible,  so  far  as 
such  observation  can  go.  For  exam- 
ple, in  the  present  case,  any  witness 
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§  821  g^.  But  the  opinions  of  experts^  on  matters  not  strictly  of 
science^  are  not  authoritative  as  facts.  —  Here  again  are  we  called 
upon  to  record  a  nice  distinction.  The  opinions  of  experts  on 
conclusions  of  science  are  treated  as  facts  simply  because  these 
opinions  are  viewed  as  touching  a  sphere  inaccessible  to  lay  in- 
quiry, and  hence,  from  the  necessity  of  things,  such  opinion  is 

admissible,  because  no  other  evidence  is  attainable.     But  when 

•  •  •  t 
the  expert  undertakes  to  give  his  opimon  as  the  result  of  a  pro- 
cess of  reasoning  for  which  the  lay  mind  is  equally  competent, 
then  the  expert's  opinion  is  not  entitled  to  be  viewed  as  a  conclu- 
sion of  science,  and  must  be  rejected  in  toto.  m^  Thus,  in  New 
York,  the  courts  have  on  this  ground  refused  to  hear  the  opinion 
of  experts  as  to  what  was  the  position  of  a  dead  body  when 
struck,  such  opinion  being  inferred  from  the  nature  of  the 
wound ;  n  as  to  whether  a  wound  was  by  a  blunt  instrument  or 
not ;  0  as  to  whether  non-disturbance  of  clothes  about  a  dead 
body  argued  death  at  a  particular  epoch ;  o^  and  as  to  whether 
rape  was  effected  in  a  particular  way;  such  opinion  not  being 
one  requiring  distinctively  professional  knowledge,  p 

§  821  h.  Ex  parte  investigations.  —  The  weight  to  be  at- 
tached to  the  testimony  of  experts  varies  with  circumstances. 
Purely  ex  parte  examinations  made  without  notice  to  and  attend- 
ance by  the  opposite  party,  are  entitled  to  very  little  weight. 


could  state  that  the  deceased  ap- 
peared to  be  dead;  that  there  ap- 
peared to  be  blood  upon  or  about  her; 
that  there  was  a  wound  upon  her  head 
from  which  brains  appeared  to  be  es- 
caping ;  and  that  her  hair  appeared 
to  be  matted  or  dishevelled,  and  a 
portion  of  it  appeared  to  have  turned 
gray.  But  the  effect  of  such  wounds 
in  destroying  life,  the  question  wheth- 
er the  blood  was  found  by  analysis  to 
be  human  blood,  or  whether  what  ap- 
peared to  be  brains  was  not  in  fact 
some  other  matter,  might  require 
scientific  examination,  the  results  of 
which  could  only  be  stated  by  an  ex- 
pert. We  think  that  the  testimony  as 
to  the  hairs  was  properly  admitted. 
The  testimony  offered  in  behalf  of  the 
prisoner,  in  respect  to'  hairs  seen  on 
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the  wood-piles  on  the  9th  of  October, 
related  to  a  period  more  than  five 
months  subsequent  to  the  murder. 
This  period  is  so  remote  as  to  make 
the  evidence  unreliable  and  immate- 
rial ;  and  it  was  properly  rejected." 
Exceptions  overruled.  See  also  cases 
cited  ante,  §  46. 

ml  White  v.  Ballou,  8  Allen,  408  ; 
Luce  v.  Dorches.  Ins.  Co.  105  Mass. 
299 ;  Kennedy  r.  People,  5  Abbott,  N. 
S.  147;  Higgins  v.  Dewey,  107  Mass. 
494  ;  People  v.  Bodine,  1  Denio,  281 ; 
Cook  V.  State,  4  Zabr.  848. 

n  Kennedy  v.  People,  5  Abbott,  N. 
S.  147. 

0  Wilson  V.  People,  2  Parker,  619; 
ted  qucsre^  see  afte,  §  821  ^. 

oi  People  V.  Bodine,  1  Denio,  281. 

p  Cook  V,  State,  4  Zabr.  843. 
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nor  would  it  be  safe  to  rest  upon  them  a  verdict.  On  the  other 
hand,  when  experts  are  appointed  by  the  state,  or  by  referees 
agreed  on  by  the  parties,  and  when  the  examinations  made  by 
such  experts  are  not  ex  parte,  but  conducted  with  notice  to  the 
opposite  party,  then  the  testimony  is  entitled  to  great  weight,  q 
Hence  it  is  the  duty  of  experts  to  secure  and  use  all  available 
materials  and  opportimities  of  diagnosis ;  r  and  if  they  do  not, 
their  testimony  is  secondary,  i,  e,  is  not  the  best  that  could  be 
obtained,  and  on  this  ground,  if  not  rejected  by  the  court,  should 
be  submitted  to  the  jury  with  many  cautions. 

Of  course  the  question  of  what  is  ex  parte  depends  to  some  ex- 
tent on  the  subject  matter  of  the  inquiry.  In  this  view  we  may 
be  permitted  to  analyze  some  of  the  topics  on  which  experts  are 
called. 

§  822.  Post-mortem  observations.  —  As  these  generally  take 
place  under  the  direction  of  a  coroner  or  other  officer,  immediately 
after  death,  and  often  before  any  particular  person  is  pointed  out 
as  the  future  defendant,  there  cannot  be  notice  to  any  actual 
opposing  interest.  To  relieve  the  proceedings  from  suspicion, 
however,  it  is  important  that  volunteers,  unless  -appointed  to 
watch  the  case  by  persons  under  suspicion,  should  be  excluded, 
and  that  the  examination  should  be  conducted  by  officers  ap- 
pointed by  the  state.  When,  however  (e,  g,  in  case  of  poisoning), 
a  body  is  exhumed  after  proceedings  commenced,  no  examina- 
tion should  take  place  except  in  the  presence  of  the  representa- 
tives of  both  sides.  Nor  should  the  result  of  such  researches  be 
admitted  in  evidence  unless  the  possibility  of  intermediate  tam- 
pering with  the  remains  be  excluded. 

§  823.  Blood  stains. — As  to  these,  in  order  to  give  scientific 
examinations  full  weight,  they  should  be  by  public  officers,  on 
materials  proved  to  have  been  untampered  with ;  and  after  issue, 
on  notice  proved  to  the  opposite  side,  s 

§  824.  Handwriting.  —  Experts,  as  is  well  known,  may  be  per- 
mitted to  testify  to  their  opinion  that  cei*tain  writings  are  genu- 
ine ;  and  in  some  courts  they  may  do  this  merely  on  the  com- 
parison of  the  contested  paper  with  certain  writings  admitted  to 
be  genuine.  Ought  such  tests  to  be  exhibited  to  experts  ex 
parte  ?    At  first  view  the  answer  would  be  in  the  affirmative ; 

q  See  ante,  §  60  k.  s  See  State  t;.  Knight,  48  Me.  11. 

r  Ante,  §  50  n. 
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yet,  though  it  would  be  against  both  reason  and  precedent  arbitra- 
rily to  exclude  testimony  of  such  inspection  when  ex  parte^  yet  it 
would  be  wiser  and  more  effective  to  reserve  the  exhibition  of 
the  test  papers  to  the  expert  until  he  is  under  examination  in 
the  presence  of  the  opposite  counsel.  Experience  tells  us  that 
an  expert  in  handwriting  is  apt  to  be  preoccupied  by  the  case  of 
a  party  who  consults  him  ex  parte^  and  to  carry  the  prejudice 
thus  received  through  the  whole  case.  The  testimony  of  such 
experts,  especially  if  employed  at  the  outset  as  feed  advisers, 
should  be  received  with  many  scruples,  not  because  it  is  inten- 
tionally false,  but  on  account  of  the  tendency  of  the  mind,  in  all 
matters  of  criticism,  to  adopt  the  view  most  favorable  to  a  client 
or  friend,  s^ 

§  825.  Terms  of  art.  Idioms.  —  In  such  cases,  t  a  merely  ex 
parte  examination  is  impossible,  as  the  term  is  produced  de  novo 
to  the  witness  on  the  trial,  and  his  office  is  that  of  an  interpreter. 

§  826.  Opinions  based  on  conceded  facts.  —  These  are .  sub- 
ject to  other  considerations  from  those  which  bear  on  post-mortem 
examinations.  The  objection  to  the  latter  is  that  the  expert 
makes  the  evidence.  He  explores  the  body,  making  or  enlarging 
wouuds,  and  arranging  or  deranging  the  basis  from  which  the  in- 
ferences as  to  poison  are  to  be  drawn.  But  there  are  many  cases 
in  which  an  expert  is  simply  called  to  give  his  opinion  as  to  facts 
admitted  on  all  sides.  Thus  he  may  be  admitted  to  testify  as 
to  whether  a  certain  dam  choked  a  harbor,  w  as  to  the  abil- 
ity of  fish  to  overcome  certain  obstructions ;  t;  as  to  whether  a 
certain  ship  is  sea- worthy ;  m^  as  to  the  force  of  a  particular 
stream,  or  of  tides  in  general,  x  Now  in  those  and  similar  cases 
it  is  absurd  to  say  that  the  observations  on  which  the  witness 
rests  his  opinion  are  to  be  made  after  notice  to  the  other  side. 
For  they  are  fixed,  patent  facts,  open  to  everybody  to  verify, 
and  not  capable,  therefore,  of  being  in  any  way  physically 
moulded  by  the  observer.  When  we  come,  however,  to  the 
weight  of  the  expert's  opinion,  we  must  fall  back  on  the  position 

.      8^  See  fully  post,  §  1462-5.  u  Folkes  v.  Chadd,  3  Doug.  157. 

t  See,  as  illustrations  of  these,  As-  v  Cottril  v.  Myrick,  3  Fairf.  222. 

tor  i;.  Union  Ins.  Co.  7  Cowen,  202 ;  w  Thornton  v,  Rojal  Ass.   Co.  1 

Brown  v.  Brown,  8  Mete.  576  ;  Peisch  Peake  R.  25 ;  Beckwith  v.  Sidebotham, 

V.  Dickson,  1  Mason,  1 2 ;  R.  o.  Mashiter,  1  Camp.  117. 

6  Ad.  &  El.  153;  Clayton  v.  Gregson,  x  Porter  i?.  Poquonnoc  Man.  Co.  17 

5  Ad.  &  £1.  802.  Conn.  249.     Ante,  §  50. 
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already  taken  as  to  the  value  of  such  opinion  when  the  person 
expressing  it  is  selected  by  the  party  calling  him,  because  he  en- 
tertains views  favoring  such  party's  case.  The  question  then 
is,  —  is  such  expert  merely  an  exceptional  and  eccentric  theorist, 
or  is  he  a  fair  representatif e  of  scientific  opinion  on  the  issue  ? 
To  give  the  testimony  weight,  there  should  be  some  ground  laid 
to  infer  the  latter  position,  y 

How  far  experts  may  be  impeached  has  been  already  dis- 
cussed, z 

§  827.  Proposed  revision  of  American  practice  as  to  experts. — 
In  another  work  a  the  German  system  of  governmental  experts  is 
given  in  detail.  That  sudi  a  system,  with  a  few  minor  modifica- 
tions, could  be  adopted  in  the  United  States,  is  again  earnestly 
maintained.  ^'We  are  all  familiar  with  army  physicians  and 
army  surgeons,  and  of  subordination  in  rank  in  these  officers. 
There  would  be  no  difficulty  in  providing  in  each  county  for  a 
county  physician,  who,  by  the  tests  of  an  adequate  competitive 
examination,  would  prove  his  general  and  Special  competency  for 
this  particular  post.  In  addition  to  the  duties  devolved  on  him 
of  conducting  post-mortem  examinations,  and  of  pursuing  any 
other  investigations  that  may  be  required  in  a  litigated  issue,  such 
a  physician  might  be  made  the  arbiter  in  those  moot  questions  by 
which  J^he  law  has  been  kept  in  a  state  of  such  distressing  incerti- 
tude. Is  there  such  a  disease  as  moral  insanity,  or  as  mania  tran- 
sitoria  f  Can  human  blood-stains  be  distinguished  after  having 
become  dried  ?  If  a  question  of  this  kind  arise  on  the  trial  of  a 
cause,  it  would  not  be  inconsistent  with  the  analogies  of  the  law 
to  refer  it  to  an  official  expert,  just  in  the  way  that  a  chancellor 
sends  a  question  of  fact  to  be  determined  by  a  master  in  chancery 
or  by  a  common  law  court  and  jury.  But  if  this  be  done,  it  should 
be  done  with  the  checks  which  attend  the  chancery  system,  which 
has  just  been  noticed;  The  official  physician  who  acts  as  referee 
must  be  placed  under  judicial  restraints.  He  should  owe  his  q,p- 
pointment  to  neither  party,  but  to  the  state,  irrespective  of  any 
particular  case.  His  duty  it  should  be  to  take  testimony,  if 
needed,  on  the  case,  and  to  hear  counsel,  so  that  he  will  be  in  no 
danger  of  hazarding  one  of  those  rash  and  ignorant  opinions  which 
have  so  much  disgraced  this  brandi  of  medical  practice.     After 

y  Sec  ante,  §  50  A.  a  1  Wharton  &  St  Med.  J.  (1873) 

2  Ante,  §  48.  §  1850. 
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thus  judicially  hearing  the  case,  it  should  be  his  further  duty  to 
judicially  certify  his  opinion  to  the  court  by  whom  the  reference 
is  made.  In  proper  cases  there  might  be  allowed  an  appeal  from 
such  opinions  to  a  supreme  court  of  governmental  experts  ap- 
pointed by  the  state  at  large.  It  nfky  be  ftdd  that  this  may  be 
productive  of  occasional  delay.  This  is  true ;  but  the  difficulties 
thus  arising  would  not  be  so  great  as  those  which  almost  every 
contested  medical  issue  now  involves,  and  which^  in  cases  of  in- 
sanity, have  led  courts  so  often  to  grant  new  trials  from  sheer 
despair  of  drawing  a  decisive  conclusion  from  the  jargon  thus  in- 
troduced. Soon,  also,  the  delays  of  appeals  would  be  reduced ; 
for  certain  great  cardinal  questions  would  be  settled  beyond  dis- 
pute. We  should  soon  know  whether  there  is  such  a  thing  as 
moral  insanity,  and  whether  it  is  practicable  to  distinguish  human 
blood  after  the  expiration  of  a  week  from  the  period  of  its  drying. 
Settle  a  few  such  points  as  these,  and  we  relieve  criminal  justice 
of  a  large  part  of  the  uncertainties  by  which  it  is  now  beset,  and 
we  will  have  a  series  of  rules  by  which  cases  can  be  intelligently, 
consistently,  and  humanely  conducted.  Nor  will  this  be  all.  We 
will  be  able  to  get  the  judicial  utterances  of  science  as  to  vexed 
issues  of  fact,  instead  of  the  interested  arguments  of  experts  who 
are  virtually  employed  as  counsel  by  the  party  calling  them,  or 
the  wild  utterances  of  philosophic  monomaniacs  who  are.  called 
simply  because  of  their  absorption  in  some  unique  theory  of  their 
special  concoction.  Such  men  need  not  be  silenced.  Experts  as 
counsel,  indeed,  will  find  a  proper  and  important  office  in  present- 
ing the  two  sides  of  the  issue  to  the  expert  who  acts  as  referee. 
But  the  expert  who  fills  this  last  judicial  post  will  be  disembar- 
rassed of  all  personal  relations.  He  will  have  no  client  to  serve, 
and  no  past  partisan  extravagances  to  vindicate.  He  will  render 
his  opinion  as  the  advocate  neither  of  another  nor  of  himself. 
When  he  speaks,  he  will  do  so  judicially,  as  the  representative  of 
the  sense  of  the  special  branch  of  science  which  the  case  invokes, 
governed  by  the  opinion  of  the  gi*eat  body  of  scientists  in  this  re- 
lation, and  advised  of  the  most  recent  investigations.  When  this 
is  done,  we  will  have  expert  evidence  rescued  from  the  disrepute 
into  which  it  has  now  fallen,  and  invested  with  its  true  rights  as 
the  expression  of  the  particular  branch  of  science  for  which  it 
speaks."  Nor  will  this  be  the  sole  benefit  that  will  result.  Not 
only  will  the  dignity  of  physical  and  psychological  science  be 
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vindicated,  but  the  science  of  jurisprudence,  of  all  others  the  sec- 
ular arbiter,  will  be  able  to  discharge  its  great  oflSce  with  the  pre- 
cision, the  wisdom,  and  the  system,  which  are  necessary  to  the 
welfare  of  the  community,  but  which  are  unattainable  when  so 
impoi'tant  a  subsidiary  agency  as  expert  testimony  remains  in  the 
chaos  in  which  it  is  now  plunged. 
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